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PREFACE  TO  VOLUME  YII. 


It  is  due  to  the  authors  who  have  aided  Mr.  Labatt  in  the  final 
preparation  of  this  volume,  each  of  whom  has  given  to  his  respec- 
tive portion  of  the  work  the  benefit  of  exceptional  experience  and 
thorough  training,  to  state  definitely  what  portion  is  to  be  credited 
to  each  of  them.  While,  to  a  considerable  extent,  the  cases  on  the 
various  topics  have  been  gathered  by  Mr.  Labatt,  the  responsibility 
for  the  portions  of  the  work,  below  specified,  belongs  to  the  following 
named  gentlemen: 

Mr.  H.  C.  Spurr  prepared  chapters  108  (except  §§  2505a  and 
2511,  which  were  prepared  by  Mr.  Labatt),  310,  111,  and  112,  and 
also  §  2519,  in  chapter  108a,  and  §§  2521-2523,  2552,  2564,  in 
chapter  109. 

Mr.  Labatt  prepared  chapter  108a  (except  §  2519,  prepared  by 
Mr.  Spurr)  and  §§  2505a  and  2511,  in  chapter  108. 

Mr.  Charles  0.  Moore  prepared  chapters  109  (except  §§  2521- 
2523,  2552,  2564,  prepared  by  Mr.  Spurr),  113,  and  114. 

Mr.  Edwin  S.  Oakes  prepared  the  remainder  of  the  volume,  i.  e., 
chapters  115—123. 

Eochester,  IsT.  Y.,  July,  1913. 
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2504.  Liability  of  Crown  or  State". —  It  is  an  ancient  and  well-set- 
tled rule  that  the  Crown  or  State  is  not,  in  the  absence  of  statute, 
liable  for  the  wrongful  acts  of  its  officers,  agents,  or  servants.^    This 

^  Reg.  V.   McFarlcme    (1882)    7   Can.  A  petition  of  right  which  complains 

S.  C.  216,  239 ;  Gihions  v.  United  States  of  a  tortious  act  done  by  the  Crown,  or 

(1868)  8  Wall.  269,  19  L.  ed.  453;  Can-  by  a  public  servant  by  the  authority  of 

terhury  v.   Atty.   Oen.    (1842)    1  Phill.  the  Crown,  discloses  no  matter  of  com- 

Ch.  306,  12  L.  J.  Ch.  N.  S.  281,  7  Jur.  plaint  which  can  entitle  the  petitioner 

224;   Tobin  v.  Beg.   (1864)    16  C.  B.  N.  to  redress.    Cockburn,  Ch.  J.,  in  ii'eat^er 

S.   310,   33   L.   J.   C.   P.  N.   S.    199,    10  v.  Reg.  (1865)  6  Best  &  S.  257,  295,  35 

Jur.  N.  S.  1029,  10  L.  T.  N.  S.  762,  12  L.  J.  Q.  B.  N,  S.  200,  12  L.  T.  N.  S. 

Week.  Rep.  838,  21  Eng.  Rul.  Cas.  185.  114. 
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rule  rests  in  public  policy,  but  the  maxim  which  was  adopted  in  sup- 
port of  it  is  that  the  King  can  do  no  wrong."  The  King,  therefore, 
cannot  be  liable  for  any  personal  negligence,  and  this  being  so,  no 
liability  can  be  based  upon  any  act  of  negligence  upon  the  part  of  the 
servants  of  the  sovereign.^  So  the  Crown  is  not  liable  for  injuries  to 
property  caused  by  the  falling  of  a  part  of  a  cliff  upon  which  public 
works  are  constructed,  occasioned  by  the  leakage  of  water  from  a 
defective  drain  whose  existence  was  unknown  to  any  officer  of  the 
government,  and  not  discoverable  on  a  careful  examination.*  And 
the  government  is  not  responsible  for  the  wrongful  act  of  a  constable 
in  arresting  a  man  not  named  in  the  warrant,'  or  for  the  wrongful 
seizure  of  a  ship.®  It  has  also  been  held  that  a  government  owning 
and  operating  a  railroad  cannot  be  made  liable  for  personal  injuries 
due  to  negligence,  on  the  theory  that  this  is  a  breach  of  contract  to 


2  "The  maxim  that  the  King  can  do 
no  wrong  is  true  in  the  sense  that  he  is 
not  liable  to  be  sued  civilly  or  criminal- 
ly for  a  supposed  wrong.  That  which 
the  sovereign  does  personally,  the  law 
presumes  will  not  be  wrong;  that  which 
the  sovereign  does  by  command  to  his 
servants  cannot  be  a  wrong  in  the  sov- 
ereign because,  if  the  command  is  un- 
lawful, it  is  in  law  no  command,  and 
the  servant  is  responsible  for  the  unlaw- 
ful act,  the  same  as  if  there  had  been 
no  command.  Lord  Hale  says  (Hale, 
P.  C.  43)  :  'the  law  presumes  the  King 
will  do  no  wrong,  neither  indeed  can 
do  any  wrong;  and  therefore,  if  the 
King  command  an  unlawful  act  to  be 
done,  the  offense  of  the  instrument  is 
not  thereby  indemnified.  But  although 
the  King  is  not  under  the  coercive  power 
of  the  law,  yet,  in  many  cases  his  com- 
mands are  under  the  directive  power  of 
the  law,  which  consequently  makes  the. 
act  itself  invalid,  if  unlawful,  and  so 
renders  the  instrument  of  the  execution 
thereof  obnoxious  to  the  punishment  of 
the  law.'"  Tobin  v.  Reg.  (1864)  16  C. 
B.   N.   S.   310,   21   Eng.   Rul.   Cas.    185. 

The  maxim  that  the  Crown  can  do  no 
wrong  applies  to  alleged  tortious  acts 
of  the  officers  of  a  public  department  of 
Ontario.  Muslcoka  Mill  Co.  v.  Reg. 
(1881)  28  Grant,  Ch.  (N.  C.)  563.  The 
lule  is  not  changed  by  Ont.  Stat.  35 
Vict.  13,  which  creates  no  new  right, 
but  relates  to  procedure  only. 

Sin  Canterbury  v.  Atty.  Gen.  (1843) 
1  Phill.  Ch.  306,  it  is  said:  "It  is  ad- 
mitted that,  for  the  personal  negligence 


of  the  sovereign,  neither  this  nor  any 
other  proceedings  can  be  maintained. 
Upon  what  ground,  then,  can  it  be  sup- 
ported for  the  acts  of  the  agent  or  serv- 
ant? If  the  master  or  employer  is  an- 
swerable upon  the  principle  that  qui 
facit  per  alium,  facit  per  se,  this  would 
not  apply  to  the  sovereign,  who  cannot 
be  required  to  answer  for  his  own  per- 
sonal acts.  If  it  be  said  that  the  master 
is  answerable  for  the  negligence  of  bis 
servant,  because  it  may  be  considered 
to  have  arisen  from  his  own  misconduct 
or  negligence  in  selecting  or  retaining 
a  careless  servant,  that  principle  cannot 
apply  to  the  sovereign,  to  whom  negli- 
gence or  misconduct  cannot  be  imputed, 
and  for  which,  if  they  occur  in  fact, 
the  law  affords  no  remedy." 

i  Quebec  v.  Reg.  (1892)  3  Can.  Exch. 
164,  affirmed  in  (1894)  24  Can.  S.  C. 
420. 

5  Delacauer  v.  Fosberry,  13  N.  S.  W. 
W.    N.    149. 

e  Tobin  V.  Reg.  (1864)  16  C.  B. 
N.  S.  310,  33  L.  J.  C.  P.  N.  S.  199,  10 
Jur.  N.  S.  1029,  10  L.  T.  N.  S.  762,  12 
Week.  Rep.  838,  21  Eng.  Rul.  Cas.  185. 

In  Stratan  v.  Com.  (1907)  4  Austra- 
lian Com.  L.  R.  455,  an  action  seeking 
to  make  the  commonwealth  liable  for 
tort  of  officers  of  New  Guinea  in  seizing 
a  ship  wrongfully  dealing  with  her  pa- 
pers was  held  not  maintainable,  on  the 
ground  that  the  letters  patent  by  which 
New  Guinea  was  placed  under  the  au- 
thority of  the  commonwealth  had  not 
created  the  relation  of  master  and  serv- 
ant as  between  it  and  the  tort-feasors. 
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carry  safely.'  And  tliat  the  Crown  cannot  be  held  liable  for  injuries 
caused  by  the  unskilful  management  of  a  timber  slide  on  a  river,  on 
the  theory  of  breach  of  contract.' 

And  a  board  of  works,  being  a  governmental  department,  has  been 


iBeg.  V.  McLeod  (1883)  8  Can.  S.  C. 
1.  The  court  said :  "On  Prince  Edward 
island  becoming  a  part  of  the  Dominion 
this  public  undertaking  became  the 
property  of  the  Dominion,  the  manage- 
ment, direction,  and  control  of  which 
the  legislature  has  intrusted  to  the 
board  of  works,  under  statutory  pro- 
visions, for  the  benefit  and  advantage 
of  the  public;  and  being  thus  estab- 
lished for  public  purposes,  it  is  subordi- 
nate to  those  principles  of  public  policy 
which  prevent  the  Crown  being  respon- 
sible for  the  misfeasances,  wrongs,  neg- 
ligences, or  omissions  of  duty  of  the 
subordinate  officers  or  agents  employed 
in  the  public  service  on  these  public 
works,  and  therefore  the  maxim  re- 
spondeat superior  does  not  apply  in  the 
case  of  the  Crown  itself,  and  the  sover- 
eign is  not  liable  for  personal  negli- 
gence, and  therefore  the  principle  qui 
facit  per  alium  facit  per  se,  which  is 
applied  to  render  the  master  liable  for 
the  negligence  of  his  servant,  because 
this  has  arisen  from  hts  own  negligence 
or  imprudence  in  selecting  or  retaining 
a  careless  servant,  is  not  applicable  to 
the  sovereign,  to  whom  negligence  or 
misconduct  cannot  be  imputed,  and  for 
which,  if  it  occurs  in  fact,  the  law  af- 
fords no  remedy ;  for,  as  Mr.  Story  says, 
'the  government  does  not  undertake  to 
guarantee  to  any  persons  the  fidelity  of 
any  of  the  officers  or  agents  it  employs, 
since  it  would  involve  it  in  all  its  op- 
erations in  endless  embarrassment  and 
difficulties  and  losses  which  would  be 
subversive  of  the  public  interests.'  In 
this  respect  the  law  places  the  Crown 
in  reference  to  the  postoffice,  railways, 
canals,  and  other  public  works  and  un- 
dertakings, and  those  availing  them- 
selves of  the  convenience  and  benefit  of 
such  institutions,  in  no  better  or  no 
worse  position  than  if  they  were  owned 
by  .private  individuals,  who  made  it  an 
express  stipulation  that  they  should  not 
be  liable  to  parties  dealing  with  them 
for  the  consequences  of  the  negligence 
or  misconduct,  wilful  or  otherwise,  of 
their  agents  and  servants." 

iReg.   v.   McFarlcmd    (1882)    7   Can. 
S.   C.  216.     Gwynne,   J.,   in   this   case, 


said:  "But  although  it  was  admitted 
that  her  Majesty  could  not  be  made  re- 
sponsible for  any  injury  occasioned  to 
the  suppliants  by  the  negligence  of  such 
slide  master,  it  was  contended  that  in- 
directly her  Majesty  could  be  made  re- 
sponsible for  the  negligence  by  implying 
a  contract  made  between  the  suppliants 
and  her  Majesty  through  the  medium  of 
the  slide  master,  to  the  effect  that,  in 
consideration  of  the  tolls  to  be  paid  by 
the  suppliants  for  their  logs  passing 
through  the  slide,  her  Majesty  would 
become  a  carrier  of  the  logs,  and  would 
convey  them  through  the  slide,  and 
would  deliver  them  safely  to  the  suppli- 
ants after  having  passed  through  the 
slide.  It  would  be  sufficient  in  this  case 
to  say  that  no  such  case  is  made  by 
the  petition,  which  plainly  rests  the 
suppliants'  claim  upon  the  alleged  un- 
skilful, negligent,  and  improper  conduct 
of  the  slide  master.  But  in  truth,  if  her 
Majesty's  nonliability  in  case  of  tort 
and  negligence  could  be  gotten  oyer  by 
such  a  novel  and  ingenious  device,  it 
would  be  idle  to  say  that  there  existed 
that  exemption  which  is  admitted  in 
cases  of  tort  and  negligence.  No  au- 
thority was  cited  in  support  of  this 
novel  proposition,  nor  can  it  be  support- 
ed upon  any  principle.  Her  Majesty 
was  not  a  carrier  of  the  logs  for  hire 
and  reward,  nor  has  the  slide  master 
any  authority  whatever  to  make  an  ex- 
press contract  which  would  be  binding 
on  her  Majesty,  either  of  the  nature  of 
a  contract  for  carriage  for  reward,  or 
of  any  other  nature.  The  petition  al- 
leges, as  the  fact  is,  that  although  the 
slide  at  which  the  alleged  loss  and  dam- 
age to  the  suppliant  occurred,  as  a  pub- 
lic work  of  the  Dominion,  is  vested  iit 
her  Majesty,  it  is  by  statute  placed 
under  the  control  of  the  Minister  of 
Public  Works,  by  whom,  and  not  by  her 
Majesty,  the  slide  master  is  appointed 
and  removed;  and  he,  upon  his  appoint- 
ment, acquires,  in  virtue  of  the  provi- 
sions of  the  statute  in  that  behalf,  and 
the  orders  in  council  made  in  pursuance 
thereof,  the  control  and  management  of 
the  slide  of  which  he  is  appointed  slide 
master  or  superintendent  in  subordina- 
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held  not  liable  for  the  negligence  of  its  servants.'  The  rigor  of  tho 
ancient  rule  has,  however,  been  much  modified  by  statutes  in  the  vari- 
ous jurisdictions,  the  government  permitting  suit  to  be  brought 
against  it  in  certain  instances,  and  allovcing  liability  to  rest  on  the 
same  basis  that  it  does  in  the  case  of  individuals.  It  is  not  purposed 
in  this  treatise  to  examine  these  various  statutes,  but  simply  to  point 
out  that  there  can  be  no  liability  on  the  part  of  the  state  for  the  torts 
of  its  representatives  unless  it  consents  to  make  itself  responsible ;  and 
then,  of  course,  only  to  the  extent  its  statutes  permit.^" 

2505.  Liability  of  municipal  and  other  public  and  quasi  public 
oorporations. — A  very  numerous  body  of  cases  is  taken  up  v^ith  the 
discussion  of  the  question  of  the  liability  to  third  persons  of  munic- 
ipal and  other  public  corporations  and  quasi  public  corporations  for 
the  torts  of  their  servants.    These  decisions  define  the  basis  of  liabil- 


tion  to  the  Minister.  He  is  not  a  servant 
or  agent  of  her  Majesty  at  all.  The  Min- 
ister of  Public  Works  himself  comes 
within  the  description  mentioned  in 
Canterbury  v.  Atty.  Oen.  (1843)  1 
Phill.  Ch.  323,  324,  of  a  public  officer  ap- 
pointed to  perform  certain  duties  as- 
signed to  him  by  the  legislature,  and 
the  slide  master  is  a  subordinate  public 
officer  also  appointed  to  perform  certain 
duties  in  like  manner  attached  to  liis 
office.  The  tolls  which  the  suppliants 
pay  for  their  logs  passing  through  the 
slide  are  not  paid  as  the  consideration 
for  any  service  or  duty  undertaken  by 
her  Majesty,  but  by  force  of  the  statute 
which  imposes  the  tolls  upon  all  per- 
sons using  the  slide.  The  slide  master 
has  no  power  or  authority  other  than 
such  as  is  conferred  upon  him  in  virtue 
of  his  appointment  under  the  authority 
of  the  statute.  He  has  no  authority  to 
enter  into  any  contract  with  any  per- 
son using  the  slide.  He  is  not  placed  in 
his  office  or  appointment  to  make  any 
contracts,  but  to  perform  statutory  du- 
ties. If  he  neglect  those  duties,  he  is 
himself  responsible;  but  having  no 
authority  to  enter  into  any  express  eon- 
tract  binding  on  her  Majesty,  no  con- 
tract to  affect  her  Majesty  can  be  im- 
plied from  any  acts  or  conduct  of  his. 
The  receipt,  therefore,  by  him,  of  tolls 
which  it  is  his  statutory  duty  to  collect, 
can  afford  no  foundation  from  which 
any  promise  by  her  Majesty  can  be  im- 
plied. Between  such  a  case  and  that 
of  a  promise  being  implied  from  the 
acts  and  conduct  of  private  persons  cap- 


able of  entering  into  express  contracts, 
either  by  themselves  or  their  agents, 
duly  authorized  for  the  particular  pur- 
pose, there  is  not,  that  I  can  see,  any 
analogy;  all  the  acts  of  the  slide  master 
must  come  either  within  the  class  of 
those  acts  which  are  authorized  by  force 
of  the  statute,  or  within  that  of  those 
which  are  not  so  authorized.  In  respect 
of  the  former,  the  statute  is  his  sole 
authority,  and  at  the  same  time  his 
justification,  and  her  Majesty  cannot  be 
affected  thereby;  for  such  as  come  with- 
in the  latter  class  he  himself  is  alone 
responsible." 

9  Parsons  ■  v.  Board  of  Works,  New- 
foundl.  Rep.    (1884-96)    348. 

1-0  Langford  v.  United  States  (1879) 
101  U.  S.  341,  25  L.  ed.  1010;  Reg.  v. 
Williams  (1884)  L.  R.  9  App.  Cas.  418, 
53  L.  J.  P.  C.  N.  S.  64,  51  L.  T.  N.  S. 
546,  affirming  New  Zealand  L.  R.  1  C. 
A.  222;  Freeman  v.  Reg.  (1884)  New 
Zealand,  L.  R.  3  S.  C.  109;  Wakely  v. 
Lackey,  1  New  South  Wales  L.  R.  274; 

Municipalities  of  N. v.  Lackey 

(1880)  1  New  South  Wales  L.  R.  299; 
Nipper  v.  Watson  (1882)  3  New  South 
Wales  L.  R.  168;  Farnell  v.  Bowman 
(1887)  L.  R.  12  App.  Cas.  643,  56  L.  J. 
P.  C.  N.  S.  72,  57  L.  T.  N.  S.  318, 
affirming  7  New  South  Wales  L.  R. 
1;  Quebec  v.  Reg.  (1894)  24  Can.  S.  C. 
420;  Quebec  v.  Reg.  (1892)  3  Can. 
Exch.  164;  Reg.  v.  Martin  (1892)  20 
Can.  S.  C.  240;  Reg.  v.  Filion  (1895) 
24  Can.  S.  C.  482;  Enever  v.  Rex 
(1905)   1  Tasm.  L.  E.  70. 


§  2505]  WHAT  EMPLOYEES  LIABLE.  7665 

ity  or  exemption  from  responsibility,  as  the  case  may  be,  of  such 
abnormal  individuals,  and  throw  no  light  whatever  upon  the  princi- 
ples governing  the  duties  and  liabilities  springing  from  the  relation- 
ship of  master  and  servant.  The  fact  that  the  questions  involved  may 
be  presented  in  a  case  in  which  a  servant  of  such  a  corporation  has 
done  the  wrong  is  a  mere  incident  in  the  problem,  the  question  being 
the  general  liability  of  the  corporation,  not  its  answerability  in  a 
particular  class  of  cases.  If  the  powers  of  a  municipal  corporation 
could  be  conferred  upon  a  human  being,  the  question  in  these  cases 
would  be  not  whether  such  a  person  would  be  liable  for  the  acts  of 
his  servants,  but  whether  he  would  be  liable  at  all,  even  for  his  own 
wrongs,  in  the  exercise  of  his  public  functions,  or  otherwise.  A  mu- 
nicipal or  public  corporation  can  act  only  through  its  officers,  agents, 
and  servants,  and  therefore  every  question  of  the  liability  of  such 
bodies  may  be  said  to  be  a  question  of  their  liability  of  the 
wrongs  of  such  officers,  agents,  or  servants.  But  if  a  municipal  or 
public  corporation  may  commit  a  tort,  by  its  own  act  as  well  as  be 
guilty  of  such  an  act  through  the  instrumentality  of  its  servant,  it  is 
immaterial  to  the  solution  of  the  question  of  its  liability  whether  the 
wrongful  act  was  done  by  the  corporation  itself  or  by  its  servant.  If, 
for  example,  the  responsibility  turns  upon  the  question  whether  the 
corporation  is  exercising  a  governmental  or  a  private  function,  it 
would  make  no  difference  whether  the  act  complained  of  was  done  by 
the  municipality  itself  or  by  its  servant.  In  other  words,  the  general 
question  of  the  liability  of  such  corporations  is  a  preliminary  one, 
which  must  be  disposed  of,  before  any  question  as  to  liability  arising 
out  of  the  relationship  of  master  and  servant  can  be  decided.  When 
once  it  is  determined  that  such  corporations  are  liable  themselves  for 
the  wrongful  act  alleged,  then  the  further  question  would  be  pre- 
sented whether  or  not  they  would  be  liable  for  the  act  of  the  servant 
in  the  particular  case,  if  the  wrong  complained  of  were  done  by  a 
servant.  And  in  determining  this  question  the  peculiar  nature  of 
the  corporation  or  master,  in  such  cases,  would  be  immaterial,  since 
the  ordinary  rules  pertaining  to  the  relationship  of  master  and  serv- 
ant would  apply.^    The  general  question  of  the  liability  of  this  class 

1  "The    same    tests    for    determining  special  or  local  interests,  and  not  as  a 

whether  such  relation  exists  apply  on  public  agency,  and  is  absolute  and  per- 

the  part  of  a  municipal  corporation  as  feet,  and  not  discretionary  or  judicial 

in  the  case  of  an  individual."     Wood,  in  its  nature,  and  is  one  owing  to  the 

Mast   &  S    §  460.  plaintiff,  or  in  the  performance  of  which 

"The  doctrine  "may  be  considered  as  he  is  specially  interested,  that  the  cor- 

established  where  a  given  duty  is  a  cor-  poration  is  liable  in  a  civil  action  for 

porate  one,  that  is,  one  which  rests  up-  the  damages  resulting  to  individuals  by 

on   the   municipality   in  respect  of   its  its  neglect  to  perform  the  duty,  or  for 

M.  &  S.  Vol.  VI.— 480. 
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of  corporations,  so  far  as  it  is  not  a  master  and  servant  question,  is 
therefore  beyond  the  scope  of  this  work,  and  its  discussion  is  conse- 


the  want  of  proper  care  or  want  of  rea- 
sonable skill  of  its  officers  or  servants 
acting  under  its  direction  or  authority 
in  the  execution  of  such  a  duty;  and 
with  the  qualifications  stated,  it  is  lia- 
ble on  the  same  principles  and  to  the 
same  extent  as  an  individual  or  private 
corporation  would  be  under  like  circum- 
stances. For  illustration,  if  a  city  neg- 
lects its  ministerial  duty  to  cause  its 
sewers  to  be  kept  free  from  obstructions, 
to  the  injury  of  a  person  who  has  an 
interest  in  the  performance  of  that  duty, 
it  is  liable,  as  we  shall  see,  to  an  action 
for  the  damages  thereby  occasioned.  So, 
if  a  city  owns  a  wharf  or  pier,  and  re- 
ceives wharfage  or  profit  therefrom,  it 
is  liable  like  an  individual  or  private 
corporation  for  injuries  caused  by  a 
failure  to  keep  it  in  proper  condition 
and  repair.  So  in  respect  to  its  failure 
to  keep  its  streets  in  a  safe  condition 
for  public  use,  where  this  is  a  duty 
resting  upon  it."  Dill.  Mun.  Corp.  4th 
ed.  §  980. 

See  also  ante,  §  1615,  in  which  it  is 
said  in  respect  to  the  liability  of  a 
municipal  corporation  for  injuries  to  its 
servants  that  "such  a  corporation  is  lia- 
ble as  an  employer,  under  the  same  cir- 
cumstances as  a  private  individual  or 
corporation,  wherever  the  injury  com- 
plained of  was  received  by  the  servant 
while  participating  in  work  which  was 
being  done  in  connection  with  the  ex- 
ercise of  a  power  conferred  upon  the 
corporation  for  the  purpose  of  enabling 
it  to  carry  out  one  or  other  of  its  mere- 
ly ministerial  functions." 

The  cases  on  the  liability  of  munici- 
pal and  public  or  quasi  public  corpora- 
tions deal  with  tlie  question  whether 
the  particular  duty  is  public  or  minis- 
terial, or  whether  the  officer,  agent,  or 
servant  committing  the  tort  is  the  rep- 
resentative of  the  municipality  in  the 
exercise  of  its  ministerial  duties,  or  of 
the  state,  in  the  exercise  of  its  public 
function. 

In  Tindley  v.  Salem  ( 1883 )  137  Mass. 
171,  50  Am.  Rep.  289,  there  is  an  ex- 
cellent classification  of  the  various 
grounds  of  liability  and  exemption  from 
responsibility  of  such  corporations.  In 
this  case  it  was  held  that  a  city  under- 
taking the  celebration  of  a  holiday  un- 
der authority  of  a  statute,  for  the  gra- 


tuitous amusement  of  the  public,  is  not 
liable  for  an  action  for  damages  for  per- 
sonal injuries  sustained  by  the  negli- 
gence of  one  of  its  servants  in  setting  o£F 
fireworks.  The  court  said:  "It  may 
not  be  easy  to  reconcile  all  of  the  dicta, 
and  perhaps  not  all  of  the  decisions,  in 
actions  in  which  it  has  been  sought  to 
hold  cities  or  towns  responsible  for  in- 
juries to  persons  or  property,  sustained 
through  negligence  or  wrongdoing  on. 
the  part  of  the  cities  or  towns  them- 
selves, or  of  persons  alleged  to  have 
acted  as  their  agents  or  servants.  Many 
of  the  cases,  however,  can  be  distributed 
into  classes  which  have  now  come  to  be 
recognized,  although  in  some  instances 
the  principles  upon  which  the  decisions 
ought  ultimately  to  rest  may  still  be- 
somewhat  shadowy. 

"There  are  certain  cases  where  the 
act  of  the  city  or  town  has  of  itself 
a  natural  and  direct  tendency  to  injure 
the  property  of  another,  quite  irrespec- 
tively of  any  negligence  in  the  perform- 
ance of  it.  In  such  cases,  if  the  act  is 
within  the  authority  of  the  city  or- 
town,  it  is  responsible.  Lochs  £  Canals 
v.  Lowell  (1856)  7  Gray,  223;  Hildreth 
V.  Lowell  ( 1858 )  11  Gray,  345 ;  EashelV 
V.  'New  Bedford  (1871)  108  Mass.  208. 
Otherwise,  not.  Lemon  v.  Newton 
(1883)  134  Mass.  476;  Gushing  v.  Bed- 
ford (1878)  125  Mass.  526. 

"There  are  other  cases  where  it  has 
been  held  that  it  is  the  duty  of  a  city 
or  town,  in  building  a  highway  or  bridge 
across  a  natural  stream  of  water,  to. 
make  and  maintain  a  suitable  provision 
for  the  free  passage  of  the  water,  so  that 
it  shall  not  be  set  back;  and  that  the 
city  or  town  is  responsible  for  any  fail- 
ure in  the  performance  of  this  duty; 
and,  as  such  failure  is  usually  through- 
negligence,  the  remedy  is  usually  by  an 
action  at  law.  Lawrence  v.  Fairhaven- 
(1855)  5  Gray,  110,  116,  119;  Perry  v. 
Worcester  (1856)  6  Gray,  544,  66  Am. 
Dec.  431;  Parker  v.  Lowell  (1858)  11 
Gray,  353;  Wheelers.  Worcester  (1865) 
10  Allen,  591. 

"There  are  other  cases  where  a  city- 
or  town  has  undertaken  to  build  and" 
maintain  particular  works,  as,  for  ex- 
ample, sewers,  waterworks,  and  gas- 
works, in  part  for  the  general  benefit, 
and  in  part  for  the  benefit  of  such  in- 
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quently  excluded.     It  may  be  said  that  the  same  reasoning  would 
apply  to  other  abnormal  masters  that  have  been  included  in  this 


dividuals  as  may  be  able  to  use  them 
advantageously,  and  where  the  expense 
is  defrayed  in  the  first  instance,  either 
wholly  or  partly,  by  assessments  upon 
the  estates  immediately  benefited,  or 
where  a  charge  is  made  by  way  of  toll 
or  rent  to  those  who  avail  themselves 
of  the  benefit  of  the  works.  In  such 
cases  the  work  is  not  undertaken  purely 
as  a  matter  of  common  public  conven- 
ience and  service,  for  the  benefit  of  all 
alike,  but  the  city  or  town  acts  as  an 
agency  to  carry  on  an  enterprise  part- 
ly commercial  in  its  character,  for  the 
purpose  of  furnishing  conveniences  and 
benefits  to  such  as  pay  for  them.  The 
element  of  a  consideration  comes  in; 
and  in  such  cases  it  is  usually  held  that 
a  liability  exists  for  an  injury  to  an 
individual  through  negligence  in  build- 
ing or  maintaining  the  works.  Child  v. 
Boston  (1862)  4  Allen,  41,  81  Am.  Dec. 
680;  Oliver  v.  Worcester  (1869)  102 
Mass.  489,  500,  3  Am.  Rep.  485;  Emery 
V.  LoweU  (1870)  104  Mass.  13;  Merri- 
field  V.  Worcester  (1872)  110  Mass.  216, 
14  Am.  Rep.  592;  Murphy  v.  Lowell 
(1878)    124  Mass.  564. 

"There  are  other  cases,  of  which  the 
repair  of  roads  and  bridges  furnishes 
the  usual  example,  where  a  city  or  town, 
by  reason  of  its  statutory  liability  for 
injuries  sustained  through  neglect  of 
keeping  ways  safe  and  convenient  for 
travelers,  and  of  the  statutory  penalties 
upon  it  for  defective  ways,  as  well  as 
by  reason  of  its  responsibility  for  the 
cost  of  construction,  incurs  a  liability 
by  undertaking  the  performance  of  a 
public  work,  in  which  it  has  a  direct 
pecuniary  interest,  to  see  that  it  is  done 
not  only  economically,  but  thoroughly. 
In  some  of  these  cases,  the  assumption 
of  the  work  by  the  town  itself  has  been 
voluntary,  and  apparently  because  it 
preferred  that  the  work  should  be  done 
by  special  agents  rather  than  by  the 
surveyors,  or  others,  upon  whom,  in  the 
absence  of  such  special  provision,  the 
law  would  devolve  the  duty  of  prosecut- 
ing it.  But  in  all  such  cases  a  promi- 
nent element  in  the  action  of  the  city  or 
town  must  have  been  with  reference  to 
its  continuing  liability  to  statutory  pen- 
alties, or  responsibility  in  damages  to 
persons  who  might  receive  injuries  in 
their  persons  or  property  through  de- 


fects in  the  ways.  ...  In  all  of 
these  cases,  the  city  or  town  was  acting 
not  merely  in  the  discharge  of  a  public 
service,  but  also  with  reference  to  pen- 
alties and  liabilities  imposed  upon  it  by 
law  for  imperfect  work.  The  pecuniary 
motive  came  in.  It  was  acting  in  fur- 
therance of  its  own  pecuniary  interest, 
as  well  as  for  the  benefit  of  the  public. 
Easily  distinguishable  from  these  are 
the  cases  where  the  city  or  town  is 
exonerated  from  liability  on  the  ground 
that  the  wrongful  act  complained  of  is 
not  its  act,  but  the  act  of  persons  who 
are  deemed  to  be  public  officers,  exist- 
ing under  independent  provisions  of 
law;  officers  who,  though  appointed  and 
paid  by  the  city  or  town,  and  though 
perhaps  its  agents  or  servants  for  other 
purposes,  are  yet  held  not  to  sustain 
this  relation  in  respect  to  the  particu- 
lar act  in  question;  as,  for  example, 
members  of  a  fire  department  (H afford 
V.  New  Bedford  [1860]  16  Gray,  297; 
Fisher  v.  Boston  [1870]  104  Mass.  87, 
6  Am.  Rep.  196)  ;  highway  surveyors 
{Walcott  V.  Swampscott  [1861]  1  Allen, 
101)  ;  superintendent  of  streets  (Barney 
V.  LoweU  [1868]  98  Mass.  570)  ;  police 
officers  [Buttrick  v.  Lowell  [1861]  1 
Allen,  172,  79  Am.  Dec.  721)  ;  overseers 
of  the  poor  (New  Bedford  v.  Taunton 
[1864]  9  Allen,  207)  ;  assessors  and  col- 
lector of  taxes  (Rossi/re  v.  Boston 
[1862]  4  Allen,  57;  Alger  v.  Easton 
[1875]  119  Mass.  77)  ;  deputy  collector 
(Dunha/r  v.  Boston  [1873]  112  Mass. 
75)  ;  selectmen  (Oushmg  v.  Bedford 
[1878]  125  Mass.  526)  ;  board  of  alder- 
men (Child  V.  Boston  [1862]  4  Allen, 
51,  81  Am.  Dec.  680)  ;  and  even  the 
city  government  itself  (Griggs  v.  Foote 
[1862]  4  Allen,  195). 

"There  is  another  class  of  cases  where 
cities  or  towns  have  been  held  to  be 
not  liable  for  negligence,  when,  acting 
under  general  laws  applicable  to  all 
cities  and  towns  alike,  they  have  under- 
taken a  particular  service  or  work 
which  has  no  direct  or  natural  tendency 
to  injure  any  individual  in  person  or 
property,  and  no  element  of  special  cor- 
porate advantage  as  a  consideration  for 
undertaking  it,  or  of  pecuniary  profit 
or  contribution  from  individuals  espe- 
cially benefited,  either  by  way  of  aid 
in    the    performance    of    the    work,    or 
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treatise,  and  this  is  true.    But  the  justification  for  including  them  is 
that  the  number  of  cases  in  which  the  discussion  of  these  abnormal 


of  compensation  for  its  use  or  benefit 
after  its  completion;  and  where  no  pe- 
cuniary penalty  or  liability  is  imposed 
by  statute  in  case  of  defective  or  negli- 
gent performance  of  the  undertaking; 
but  where  their  action  is  exclusively  and 
purely  as  a  matter  of  public  service, 
for  the  general  and  common  good.  In 
some  cases  the  statutes  enjoin  such  serv- 
ice upon  cities  and  towns,  and  in  others 
permit  it.  The  decisions  in  Hafford  v. 
New  Bedford  and  Fisher  v.  Boston,  al- 
ready cited,  fall  within  this  class,  and 
rest  as  well  upon  this  ground  as  upon 
the  doctrine  of  master  and  servant.  So, 
also,  the  case  of  Bigelow  v.  Randolph 
(1860)  14  Gray,  541,  where  it  was  held 
that  the  town  was  not  liable  for  a  per- 
sonal injury  to  a  scholar  attending  a 
public  school,  received  by  falling  into 
a  dangerous  excavation  negligently  left 
in  a  schoolhouse  yard.  Oliver  v.  Wor- 
cester (1869)  102  Mass.  489,  500,  3 
Am.  Rep.  485,  also  furnishes  a  good 
illustration  of  this  ground  of  exemption 
from  liability.  And  in  the  case  of  Sill 
V.  Boston  (1877)  122  Mass.  344,  23  Am. 
Rep.  332,  it  was  held,  on  the  greatest 
consideration,  and  upon  a  very  full  re- 
view of  the  authorities,  that  the  city  of 
Boston  was  not  liable  in  an  action 
brought  by  a  child  attending  a  public 
school,  for  an  injury  sustained  through 
the  negligent  construction  of  a  school- 
house  which  the  city  was  bound  by  a 
general  law  to  provide  and  maintain. 
The  duty  resting  upon  the  city  in  that 
case  was  imperative.  ...  In  all  of 
these  cases  the  duty  is  imposed  or  the 
authority  conferred  for  the  general  bene- 
fit. The  motive  and  the  object  are  the 
same,  though  in  some  instances  the  leg- 
islature determines  finally  the  necessity 
or  expediency,  and  in  others  it  leaves 
the  necessity  or  expediency  to  be  deter- 
mined by  the  towns  themselves.  But 
when  determined,  and  when  the  service 
has  been  entered  upon,  there  is  no  good 
reason  why  a  liability  to  a  private  ac- 
tion should  be  imposed  when  a  town 
voluntarily  enters  upon  such  a  beneficial 
work,  and  withheld  when  it  performs 
the  service  under  the  requirement  of  an 
imperative  law.  To  maJce  such  a  dis- 
tinction would  not  have  the  effect  to 
encourage  towns  in  making  liberal  pro- 
vision for  the  public  good.     .     .     .     We 


are  of  opinion  that  the  present  case 
falls  within  the  principle  of  Hill  v.  Bos- 
ton; that  the  ground  of  distinction 
sought  to  be  established  is  untenable; 
and  that  the  celebration  of  a  holiday, 
when  undertaken  by  a  city  exclusively 
for  the  gratuitous  amusement,  enter- 
tainment, or  instruction  of  the  public, 
under  the  authority  of  the  general  law 
already  referred  to,  which  is  applicable 
to  all  cities  alike,  does  not  render  the 
city  liable  to  an  action  by  an  individual 
who  has  sustained  a  personal  injury 
through  negligence  in  carrying  out  the 
celebration." 

In  will  be  observed  that  in  the  various 
classes  of  cases  cited,  the  question  be- 
fore the  court  is  the  liability  of  the 
municipality  itself,  conceding  that  the 
corporation  itself  was  guilty  of  the 
wrong.  In  the  case  of  an  individual 
who  would  be  liable  if  he  himself  were 
guilty  of  the  wrong  complained  of,  the 
question  in  the  master  and  servant  cases 
is  whether  he  is  liable  when  he  did  not 
himself  commit  the  tort;  and  this  de- 
pends upon  the  responsibilities  spring- 
ing out  of  the  relationship  of  master 
and  servant.  In  the  municipal  corpora- 
tion cases  where  the  general  liability 
of  such  corporations  is  discussed,  no  dis- 
tinction is  made  between  the  acts  of 
officers  and  servants.  The  question  does 
not  relate  to  liability  by  reason  of  the 
relation  of  master  and  servant,  but  lia- 
bility by  reason  of  the  peculiar  char- 
acter of  the  corporations;  and  it  is 
therefore  of  no  importance  whether  the 
act  complained  of  was  done  by  the 
corporation  or  by  its  servants.  When 
the  municipality  is  itself  liable,  then 
the  further  questions  might  arise  ^ 
whether  it  was  responsible  for  the  par- 
ticular act  done  by  the  servant;  and 
this  must  be  decided  as  in  all  other 
cases  by  the  rules  governing  the  rela- 
tionship of  master  and  servant. 

A  few  illustrations  further  will  suffice 
to  show  that  decisions  of  this  character 
do  not  turn  upon  master  and  servant 
questions. 

In  the  celebrated  case  of  Russell  v. 
Devon  County  (1788)  2  T.  R.  667,  12 
Eng.  Rul.  Cas.  694,  in  holding  that  no 
action  will  lie  by  an  individual  against 
the  inhabitants  of  a  county  for  an  in- 
jury   sustained    in    consequence    of    a 
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characteristics  is  to  be  found  is  comparatively  small;  that  they  have 
not  been  classified  in  any  well-defined  branches  of  the  law,  and  that 


county  bridge  being  out  of  order,  it  is 
said :  "But  the  question  here  is  whether 
the  body  of  men  who  are  sued  in  the 
present  action  are  a  corporation,  or 
qua  a  corporation,  against  whom  such 
an  action  can  be  maintained.  If  it  be 
reasonable  that  they  should  be  by  law 
liable  to  such  an  action,  recourse  must 
be  had  to  the  legislature  for  that  pur- 
pose. But  it  has  been  said  that  this 
action  ought  to  be  maintained  by  bor- 
rowing the  rules  of  analogy  from  the 
statutes  of  hue  and  cry:  but  I  think 
that  those  statutes  prove  the  very  re- 
verse. The  reason  of  the  statute  of 
Winton  was  this;  as  the  hundred  were 
bound  to  keep  watch  and  ward,  it  was 
supposed  that  those  irregiilarities  which 
led  to  robbery  must  have  happened  by 
their  neglect.  But  it  was  never  im- 
agined that  the  hundred  could  have  been 
compelled  to  make  satisfaction.  Vide, 
ante,  vol.  1,  71;  Witham  v.  Hill  (1759) 
2  Wils.  92,  93,  till  the  statute  gave  that 
remedy;  and  most  undoubtedly  no  such 
action  could  have  been  maintained 
against  them  before  that  time.  There- 
fore when  the  case  called  for  a  remedy, 
the  legislature  interposed ;  but  they  only 
gave  the  remedy  in  that  particular  case, 
and  did  not  give  it  in  any  other  case 
in  which  the  neglect  of  the  hundred  had 
produced  any  injury  to  individuals. 
And  when  they  gave  the  action,  they 
virtually  gave  the  means  of  maintain- 
ing that  action;  they  converted  the 
hundred  into  a  corporation  for  that 
purpose;  but  it  does  not  follow  that, 
in  this  case,  where  the  legislature  has 
not  given  the  remedy,  this  action  can  be 
maintained.  And  even  if  we  could  ex- 
ercise a  legislative  discretion  in  this 
case,  there  would  be  great  reason  for 
not  giving  this  remedy;  for  the  argu- 
ment urged  by  the  defendant's  counsel, 
that  all  those  who  become  inhabitants 
of  the  county  after  the  injury  sustained 
and  before  judgment  would  be  liable  to 
contribute  their  proportion  is  entitled 
to  great  weight.  It  is  true,  indeed,  that 
the  inconvenience  does  happen  in  the 
case  of  indictments;  but  that  is  only 
because  it  is  sanctioned  by  common  law, 
the  main  pillar  of  which,  as  Lord  Coke 
says,  is  unbroken  usage.  Among  the 
several  qualities  which  belong  to  cor- 
porations, one  is,  that  they  may  sue  and 


be  sued;  that  puts  it,  then,  in  contra- 
distinction to  other  persons.  I  do  not 
say  that  the  inhabitants  of  a  county  or 
hundred  may  not  be  incorporated  to 
some  purposes;  as  if  the  King  were  to 
grant  lands  to  them,  rendering  rent, 
like  the  grant  to  the  good  men  of  the 
Men  of  Islington,  1  Dyer,  100,  note. 
But  where  an  action  is  brought  against 
a  corporation  for  damages,  those  dam- 
ages are  not  to  be  recovered  against  the 
corporators  in  their  individual  capacity, 
but  out  of  their  corporate  estate;  but 
if  the  county  is  to  be  considered  as  a 
corporation,  there  is  no  corporation 
fund  out  of  which  satisfaction  is  to  be 
made.  Therefore  I  think  that  this  ex- 
periment ought  not  to  be  encouraged; 
there  is  no  law  or  reason  for  supporting 
the  action;  and  there  is  a  precedent 
against  it  in  Brooke;  though  even  with- 
out that  authority,  I  should  be  of  opin- 
ion that  this  action  cannot  be  main- 
tained." 

Ashhurst,  J. ;  "It  is  a  strong  presump- 
tion that  that  which  never  has  been 
done  cannot  by  law  be  done  at  all.  And 
it  is  admitted  that  no  such  action  as 
the  present  has  ever  been  brought, 
though  the  occasion  must  have  frequent- 
ly happened.  But  it  has  been  said  that 
there  is  a  principle  of  law  on  which  this 
action  might  be  maintained,  namely, 
that  where  an  individual  sustains  an 
injury  by  the  neglect  or  default  of  an- 
other, the  law  gives  him  a  remedy.  But 
there  is  another  general  principle  of  law 
which  is  more  applicable  to  this  case, — 
that  it  is  better  that  an  individual 
should  sustain  an  injury  than  that  the 
public  should  suffer  an  inconvenience. 
Now  if  this  action  could  be  sustained, 
the  public  would  suffer  a  great  incon- 
venience, for  if  damages  are  recoverable 
against  the  county  at  all  events,  they 
must  be  levied  on  one  or  two  indi- 
viduals, who  have  no  means  whatever  of 
reimbursing  themselves;  for  if  they 
were  to  bring  separate  actions  against 
each  individual  of  the  county  for  his 
proportion,  it  is  better  that  the  plaintiff 
should  be  without  remedy.  However, 
there  is  no  foundation  on  which  this  ac- 
tion can  be  supported;  and  if  it  had 
been  intended,  the  legislature  would 
have  interfered  and  given  a  remedy,  as 
they  did  in  the  case  of  Hue  and  Cry. 
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ready  access  to  them  might  be  difficult.     They  have  consequently 
been  incorporated  as  helpful,  although  by  strict  construction  they 


Thus  this  case  stands  on  principle;  but 
I  think  the  case  cited  from  Brook's 
Abridgment  is  a  direct  authority  to 
shew  that  no  such  action  could  be  main- 
tained; and  the  reason  of  that  case  is 
a  good  one;  namely,  because  the  action 
must  be  brought  against  the  public." 

In  Qilson  v.  Preston  (1870)  L.  R.  5 
Q.  B.  218,  in  holding  that  a  local  health 
board  constituted  under  the  public 
health  act  of  1848  was  not  liable  for 
personal  injuries  sustained  by  a  person 
through  the  nonrepair  of  a  highway, 
the  court  said:  "Secondly,  it  was 
argued  that  the  defendants  are  not  lia- 
ble otherwise  than  as  a  surveyor  of 
highways  would  be,  and  that  against 
such  an  oflScer  no  action  can  be  main- 
tained for  an  accident  arising  from  his 
neglect  to  repair  a  highway.  This  argu- 
ment was  based  upon  §  117  of  the  public 
health  act  1848,  and  the  case  of  Young 
V.  Dams  (1862)  7  Hurlst  &  N.  760, 
31  L.  J.  Exch.  N.  S.  250,  8  Jur.  N. 
S.  286,  6  L.  T.  N.  S.  363,  10  Week.  Rep. 
524,  affirmed  in  the  Exchequer  Chamber 
(1863)  2  Hurlst.  &  C.  197,  10  Jur.  N. 
S.  79,  9  L.  T.  N.  S.  145,  11  Week.  Rep. 
735.  By  the  section  referred  to,  it  is 
enacted  that  the  local  board  of  health, 
within  the  limits  of  their  district,  shall 
exclusively  execute  the  office  of  surveyor 
of  highways,  and  have  all  such  powers, 
duties,  and  liabilities  as  any  surveyor 
is  now  or  may  be  hereafter  invested 
with  or  liable  to.  In  the  case  of  Young 
V.  Davis,  supra,  it  was  held  that  no 
action  lies  against  a  surveyor  of  high- 
ways appointed  under  the  5  &  6  Wm. 
IV.  chap.  50,  for  damage  resulting  from 
an  accident  caused  by  his  neglect  to  re- 
pair the  highway,  upon  the  ground  that 
although  the  legislature  imposed  on  the 
surveyor  the  duty  of  repairing  roads, 
yet  that,  as  this  was  only  as  the  officer 
of  the  parish,  and  no  action  could  be 
brought  against  the  parish,  it  could  not 
be  supposed  that  it  was  the  intention  of 
the  legislature  that  such  an  action 
should  be  maintainable  against  the  of- 
jieer,  and  this  view  was  adopted  by  the 
court  of  exchequer  chamber.  Willes, 
J.,  in  delivering  judgment,  says  (2 
Hurlst.  &  C.  at  p.  198)  :  'This  act  of 
Parliament  appears  not  to  have  been 
passed  for  the  purpose  of  creating  a 
new  liability  either  in  the  parish  or  any 


other  persons,  but  simply  in  order  to 
provide  machinery  whereby  the  existing 
duty  of  the  parish  may  be  conveniently 
fulfilled.'  The  case  of  Parsons  v.  St. 
Mathew,   Bethnal   Green    (1867)    L.   R. 

3  C.  P.  56,  37  L.  J.  C.  P.  N.  S.  62,  17 
L.  T.  N.  S.  211,  16  Week.  Rep.  81,  was 
cited  to  shew  that  the  immunity  from 
action  which  the  surveyor  enjoyed 
belonged  also  to  a  corporate  body 
to  whom  the  duties  and  liabilities 
of  surveyor  are  transferred.  It  was 
there  held  that  an  action  for  non- 
repair of  a  highway  would  not  lie 
against  a  vestry  appointed  under  the 
metropolis  local  management  act  (18  & 
19  Vict.  chap.  120),  on  the  ground  that 
the  liabilities  of  the  parish  were  not 
transferred  or  taken  away,  although  the 
right  and  liability  of  the  surveyor  (with 
additional  powers)  were  transferred  to 
the  vestry  (§  96)  ;  and  therefore  it  was 
held  that,  as  the  surveyor  had  been  pre- 
viously exempt  from  action,  so  the 
vestry  continued.  For  the  plaintiff  it 
was  admitted  that  if  the  duties  of  the 
local  board  were  only  those  of  the  sur 
veyor,  the  decision  in  Young  v.  Davis 
(1862)  7  Hurlst.  &  N.  760,  31  L.  J. 
Exch.  N.  S.  250,  8  Jur.  N.  S.  286,  6 
L.  T.  N.  S.  363,  10  Week.  Rep.  524,  in 
error  (1863)  2  Hurlst.  &  C.  197,  10 
Jur.  N.  S.  79,  9  L.  T.  N.  S.  145,  would 
be  applicable,  and  the  action  could  not 
be  maintained;  but  it  was  contended 
that  the  local  board  was  not  merely  in 
the  place  of  the  surveyor,  by  virtue  of 
§  117,  but  that  it  was  also,  by  virtue  of 
§  68,  in  the  place  of  the  parish.  It  was 
further  contended  that  the  effect  of  §  68 
was  altogether  to  take  away  liability 
from  the  parish,  and  to  transfer  it  to 
the  local  board;  and  that,  as  the  local 
board  is  a  corporation,  the  technical 
difficulty  which  formerly  stood  in  the 
way  of  suing  a  parish  or  county  (jBms- 
sell  V.  Devon  [1788]  2  T.  R.  667,  12  Eng. 
Rul.  Gas.  694)  was  removed,  and  an  ac- 
tion might  be  maintained  against  the 
local  board  for  the  neglect  of  a  statut- 
able duty  imposed  upon  it,  as  in  the 
case  of  Eartnall  v.  Ryde  Comrs.  ( 1863 ) 

4  Best  &  S.  361,  33  L.  J.  Q.  B  N  S 
39,  10  Jur.  N.  S.  257,  8  L.  T.  N.  S.  754, 
11  Week.  Rep.  963.  In  support  of  this 
argument,  the  case  of  Henly  v.  Lyme 
(1828)  5  Ring.  91,  6  L.  J.  C.  P.  222,  30 
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might  be  said  not  properly  to  belong  to  a  work  on  the  laws  governing 
the  relationship  of  master  and  servant.     On  the  other  hand,  cases 


Kevised  Rep.  542,  was  cited.  That  case 
is,  however,  distinguished  by  Martin 
and  Channel],  B.  B.,  in  Young  v.  Davis 
(1862)  7  Hurlst.  &  N.  760,  31  L.  J. 
Exch.  N.  S.  250,  8  Jur.  N.  S.  286,  6 
L.  T.  N.  S.  363,  10  Week.  Rep.  524,  in 
«rror  (1863)  2  Hurlst.  &  C.  197,  10  Jur. 
N.  S.  79,  9  L.  T.  N.  S.  145  and  does  not 
affect  the  question  we  have  now  to  con- 
sider, namely,  what  was  the  intention 
of  the  legislature  in  enacting  §§68  and 
117  of  the  public  health  act  1848.  On 
consideration  of  that  statute  in  connec- 
tion with  the  previous  state  of  the  law 
with  reference  to  which  it  was  passed, 
we  are  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover.  At  common  law, 
no  action  could  be  maintained  by  one  of 
the  public  in  respect  of  injury  sustained 
through  a  highway  being  out  of  repair. 
It  is  true  that  in  Russell  v.  Devon 
(1788)  2  T.  R.  667,  12  Eng.  Rul.  Cas. 
■694,  the  argument  chiefly  insisted  on 
was  that  the  action  would  not  lie,  be- 
cause the  inhabitants  of  a  county  are 
not  a  corporation,  and  therefore  cannot 
be  sued  collectively;  but  the  reason  re- 
lied on  by  Lord  Kenyon,  Ch.  J.,  and 
Ashhurst,  J.,  was  not  so  much  the  tech- 
nical one  referred  to  as  that  which  is 
expressed  in  Bro.  Abr.  title,  'Action  on 
the  Case,'  PI.  93.  That  passage  is  thus 
explained  and  paraphrased  by  Alderson, 
B.,  in  M'Kinnon  v.  Penson  (1853)  8 
Exch.  at  p.  321:  'That  inasmuch  as  the 
highway  ought  to  be  repaired  by  the 
public,  an  injury  arising  from  that  neg- 
lect cannot  be  the  subject  of  an  action, 
but  is  only  ground  for  the  Crown  in- 
terfering.' But  whatever  the  reason 
was,  the  fact  remains,  that  no  action 
could  be  maintained  for  an  injury  aris- 
ing from  the  nonrepair  of  a  highway  by 
the  parish,  and  the  legislature  has  not 
interfered  by  any  general  enactment  to 
give  a  remedy  by  action  to  persons  sus- 
taining such  an  injury.  It  is  therefore 
incumbent  on  a  plaintiff  who  seeks  to 
establish  that  such  a  right  is  excep- 
tionally given  to  persons  sustaining  an 
injury  in  a  particular  district,  to  shew 
distinctly  that  the  legislature  had  such 
an  intention  in  passing  the  enactment 
to  which  such  an  effect  is  attributed." 

In  Saunders  v.  HoVborn  Dist.  Bd.  of 
Works  ri895]  1  Q.  B.  64,  the  court,  in 
holding  that  the  sanitary  authorities  of 


London  were  not  liable  to  a  person  in- 
jured by  a  breach  of  a  statutory  duty 
of  removing  refuse  from  the  streets, 
said:  "The  result  of  these  decisions  is 
plain.  It  is  that  in  order  to  establish 
that  a  public  body  of  this  description  is 
liable  to  an  action  for  default  in  per- 
forming a  duty  imposed  by  statute,  it 
must  be  shewn  that  the  legislature  has 
used  language  indicating  an  intention 
that  this  liability  shall  be  imposed ;  and 
unless  such  an  intention  on  the  part  of 
the  legislature  is  clearly  disclosed,  no 
action  will  lie.  In  this  case  there  is  no 
indication  of  any  intention  on  the  part 
of  the  legislature  that  such  a  liability 
should  be  imposed.  The  penalty,  not 
exceeding  £20,  is  the  sole  liability  men- 
tioned by  the  statute.  Why  should  we 
infer  that  the  legislature  had  any  in- 
tention of  imposing  a  liability  to  ac- 
tion? Before  the  act  the  public  had  no 
right  of  action  in  such  a  case.  Why 
should  it  be  supposed  that  the  statute 
creates  a  new  obligation?  In  my  opin- 
ion the  meaning  of  the  section  must  be 
confined  to  the  plain  meaning  of  the 
words  employed.  It  imposes  a  liability 
to  a  penalty,  and  no  further  liability. 
If  we  adopted  any  other  construction 
we  should,  in  my  judgment,  be  imposing 
a  liability  which  has  not  been  imposed 
by  the  legislature.  I  think  that  this 
appeal  must  be  dismissed." 

No  attempt  will  be  here  made  to  ex- 
amine the  state  of  the  law  on  the  lia- 
bility of  such  corporation  and  how  far 
the  English  doctrine  may  differ  from 
the  American  theory  of  liability.  The 
cases  are  only  cited  to  show  that  they 
do  not  turn  on  master  and  servant 
questions. 

In  Alberts  v.  Muskegon  (1906)  146 
Mich.  210,  213,  6  L.R.A.(N.S.)  1094, 
117  Am.  St.  Rep.  633,  109  N.  W.  262, 
the  court  said:  "Plaintiff  complains  of 
the  invasion  of  a  private  right  [burning 
of  property]  in  no  way  dependent  upon 
the  duty  imposed  on  the  city  to  repair 
the  streets;  in  which  respects,  it  is  ob- 
vious, the  case  differs  from  Detroit  v. 
Blackeby  (1870)  21  Mich.  84,  4  Am. 
Rep.  450,  and  like  cases,  upon  the  prin- 
ciple of  which  defendant  mainly  relies. 
In  the  case  cited,  the  right  upon  which 
the  plaintiff  relied  was  the  right,  as  one 
of  the  public,  to  use  the  way.     The  de- 
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dealing  with  the  rules  governing  the  liability  of  municipal  and  other 
public  and  quasi  public  corporations  are  of  considerable  bulk,  and 

ent  of  the  fact,  sometimes  regarded  a& 
controlling,  that  the  city  had,  or  had 
not,  a  private  or  proprietary,  as  dis- 
tinguished from  a  mere  public,  interest 
in  the  doing  of  the  act  or  in  performing 
the  work  which  occasioned  the  injury. 
.  .  .  The  case  at  bar  is  not  one  of 
damages  resulting  from  a  direct  tres- 
pass, or  from  misfeasance  of  the  city 
amounting  to  a  trespass.  It  is  a  case 
of  consequential  injury  resulting  direct- 
ly from  the  negligent  conduct  of  the  de- 
fendant's agents.  In  this  fact  lies  the 
distinction  which,  in  view  of  former  de- 
cisions of  this  court,  must  be  made,  and, 
when  made,  is  controlling.  The  basis 
of  the  liability  asserted  is  negligence. 
It  is  the  basis,  substantially,  of  all  legal 
liability,  in  this  country,  for  damages 
caused  by  fire.  See  1  Street,  Founda- 
tions of  Legal  Liability,  56.  This  case 
is  therefore  unlike  Defer  v.  Detroit 
(1887)  67  Mich.  346,  34  N.  W.  680; 
Bice  V.  Flint  (1887)  67  Mich.  401,  34 
N.  W.  719;  Ashley  v.  Port  Euron 
(1877)  35  Mich.  296,  24  Am.  Rep.  552; 
and  other  like  cases.  In  the  opinion  in 
the  case  last  cited,  after  extended  ref- 
erence to  adjudicated  cases,  it  is  said: 
'It  is  very  manifest  from  this  reference 
to  authorities,  that  they  recognize  in 
municipal  corporations  no  exemption 
from  responsibility  where  the  injury  an 
individual  has  received  is  a  direct  in- 
jury accomplished  by  a  corporate  act 
whish  is  in  the  nature  of  a  trespass 
upon  him.  The  right  of  an  individual 
to  the  occupation  and  enjoyment  of  his 
premises  is  exclusive,  and  the  public 
authorities  have  no  more  liberty  to 
trespass  upon  it  than  has  a  private  in- 
dividual. If  the  corporation  send 
people  with  picks  and  spades  to  cut 
a  street  through  it  without  first  acquir- 
ing the  right  of  way,  it  is  liable  for  a 
tort;  but  it  is  no  more  liable  under 
such  circumstances  than  it  is  when  it 
pours  upon  his  land  a  flood  of  water  by 
a  public  sewer  so  constructed  that  the 
flooding  must  be  a  necessary  result. 
The  one  is  no  more  unjustiflable,  and 
no  more  actionable  wrong,  than  the 
other.  Each  is  a  trespass,  and  in  each 
instance  the  city  exceeds  its  lawful 
jurisdiction.'  In  the  case  at  bar,  it 
cannot  be  said  that  the  burning  of  plain- 
tiff's property  was  the  necessary  result 


fendant  city  was  charged  with  neglect 
to  repair  the  way,  and  not  with  active 
misconduct,  nor  with  the  invasion  of 
any  right  of  the  plaintiff  which  was  not 
common  to  all  of  the  public  having  oc- 
casion to  use  the  way.  The  doctrine 
that  legislative  action  is  required  to 
create  liability  to  private  suit,  for  neg- 
lect to  repair  public  ways,  was  estab- 
lished by  that  case,  and  has  since  been 
recognized.  The  alternative  doctrine 
there  pressed  upon  the  court,  and  which 
received  the  indorsement  from  Mr.  Jus- 
tice Cooley,  was  supported,  by  the  argu- 
ment that  cities  were  to  be  distinguished 
from  towns  and  counties  for  the  same 
reason  that  they  were  not,  like  those 
quasi  municipalities,  mere  political  sub- 
divisions of  the  state,  upon  which,  with- 
out their  assent,  duties  were  imposed 
by  general  laws,  but  were  to  be  regarded 
as  communities  soliciting  and  obtaining 
from  the  legislature  special  privileges 
and  powers  which  were  attended  with 
corresponding  duties,  involving  the  im- 
plied undertaking  to  perform  the  duties. 
The  doctrine  that  political  divisions  of 
the  state  having  duties  imposed  upon 
them  by  general  law  without  their  as- 
sent are  not  liable  to  respond  to  in- 
dividuals in  damages  for  neglect  of  those 
duties  unless  expressly  made  liable  by 
statute  is  as  well  recognized  in  the  mi- 
nority as  in  the  majority  opinion  in 
that  case.  There  are  many  decisions  of 
this  and  of  other  courts  which  deny  the 
liability  of  municipal  corporations  to 
suits  for  injuries  to  private  rights,  as 
distinguished  frpm  rights  which  the  in- 
dividual shares  with  or  has  as  one  of 
the  public.  Examples  are  to  be  found 
in  those  cases  in  wliich  the  negligence  or 
other  misconduct  of  oificers  occasions 
the  injury  complained  about,  and  it  is 
found  that  such  offieers  are  not  agents 
or  servants  of  the  municipality,  but  are 
independent  public  oflScers  performing 
public  duties.  See  Murray  v.  Grass 
Lake  (1900)  125  Mich.  2,  83  N.  W.  995; 
'Nicholson  v.  Detroit  (1902)  129  Mich. 
246,  56  L.RA.  601,  88  N.  W.  695; 
Whitehead  v.  Board  of  Education 
(1905)  139  Mich.  490,  102  N.  W.  1028. 
It  is  equally  well  settled  that  cities 
may  be  liable  for  positive  mischief  pro- 
duced by  the  actual  misconduct  of  the 
municipality  itself.    And  this  independ- 
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form  a  well-defined  branch  of  the  law,  readily  accessible  to  anyone 


of  employing  the  roller  as  equipped 
upon  the  road.  The  machine  and  the 
agents  of  the  city  were  properly  em- 
ployed in  performing  a  public  work. 
This  employment  involved  no  injury  to 
plaintiff's  property.  Between  the  per- 
formance of  the  work  and  the  injury 
complained  of  were  the  alleged  facts  of 
improper  equipment  of  the  roller ;  direc- 
tion and  velocity  of  the  prevailing  wind ; 
management  of  the  machine.  In  some 
respects,  the  case  may  be  regarded  as 
closely  resembling  many  in  which  muni- 
cipal liability  has  been  judicially  af- 
firmed. In  essentials  it  belongs  to  the 
class  of  cases  where  the  injury  is  the 
result  of  negligence  of  municipal  agents 
employed  in  public  work  for  which  the 
municipality  is  not  at  common  law  lia- 
ble." 

In  Mills  V.  Brooklyn  (1865)  32  N. 
Y.  489,  495,  it  is  said:  "The  grievance 
of  which  the  plaintiffs  complain  is  that 
sufficient  sewerage  to  carry  off  the  sur- 
face water  from  their  lot  and  house  has 
not  been  provided.  A  sewer  of  a  certain 
capacity  was  built,  but  it  was  insuffici- 
ent to  carry  off  all  the  water  which 
came  dovra  in  a  rain  storm,  and  the 
plaintiff's  premises  were,  to  a  certain 
extent,  unprotected.  Their  condition 
was  certainly  no  worse  than  it  would 
have  been  if  no  sewer  at  all  had  been 
constructed.  So  far  as  the  one  laid 
down  operated,  it  relieved  the  plaintiff's 
lot;  but  the  relief  was  not  adequate.  If 
the  defendants  would  have  been  liable 
if  they  had  done  nothing,  they  are  of 
course  liable  for  the  insufficient  char- 
acter of  the  work  which  was  constructed. 
But  it  is  not  the  law  that  a  municipal 
corporation  is  responsible  in  a  private 
action  for  not  providing  sufficient  sewer- 
age for  every,  or  for  any,  part  of  the 
city  or  village." 

In  holding  a  city  not  liable  for  in- 
juries caused  by  a  cow  while  being  driv- 
en to  a  pound  by  a  policeman,  the  court 
in  Oivens  v.  Paris  (1893)  5  Tex.  Civ. 
App.  705,  24  S.  W.  974,  said:  "A  similar 
action  to  this  was  brought  by  Sarah 
Whitfield  against  the  city  of  Paris,  for 
personal  injury  sustained  through  the 
negligence  of  a  policeman  specially  dele- 
gated by  the  city  to  execute  and  carry 
out  an  ordinance  directing  the  killing 
of  dogs  found  running  at  large  upon 
the  streets.    Said  case  being  reported  in 


(1892)  84  Tex.  432,  15  L.E.A.  783,  31 
Am.  St.  Kep.  69,  19  S.  W.  566.  The 
injury  for  which  the  recovery  was 
sought  was  inflicted  by  a  gunshot  from 
the  hands  of  the  policeman  while  at- 
tempting to  kill  a  dog  on  the  streets,  in 
the  enforcement  of  this  ordinance.  It 
was  alleged  that  the  policeman  reckless- 
ly and  negligently  discharged  his  gun 
at  the  dog,  at  a  place  and  in  a  manner 
liable  to  inflict  injury  upon  persons,  and 
through  his  negligence  the  plaintiff  was 
injured.  It  was  charged  in  that  case 
that  the  policeman  was  specially  em- 
ployed by  the  city  for  that  purpose,  and 
that  he  was  the  agent  and  employee  of 
the  city,  executing  its  orders.  The  court 
below  in  that  case  sustained  a  general 
demurrer  to  the  petition,  and  the  action 
of  the  court  was  reviewed  on  appeal. 
The  case  was  passed  upon  by  the  com- 
mission of  appeals,  section  B,  Justice 
Tarlton  delivering  the  opinion  of  the 
court,  and  the  decision  of  that  court 
was  adopted  and  approved  by  the  su- 
preme court.  In  the  clear  opinion  de- 
livered by  Justice  Tarlton,  it  is  said: 
'The  enactment  of  the  ordinance  referred 
to  in  the  petition  was  an  exercise  by  the 
city  of  its  police  power.  Its  purpose 
was  to  secure  the  safety,  health,  and 
welfare  of  the  public.  Beatis,  the  man 
whose  act  was  complained  of,  was  not, 
therefore,  a  mere  servant  or  employee, 
though  the  petition  so  denominates  him. 
He  occupied  the  attitude  of  a  policeman 
engaged  in  the  enforcement  of  an  ordi- 
nance of  the  city.  In  such  a  case  the 
maxim  respondeat  superior  does  not 
apply.  Where  a  city  acts  as  the  agent 
of  the  state,  it  becomes  the  representa- 
tive of  sovereignty.  It  is  not  acting  in 
the  management  of  its  private  or  cor- 
porate concerns,  but  in  the  interest  of 
the  public,  and  as  the  guardian  of  the 
health,  peace,  convenience,  and  welfare 
of  the  public.  Under  such  circum- 
stances it  is  not  liable  for  the  acts  of 
its  officers  or  employees  engaged  in  the 
execution  of  its  ordinances.'  Citing  2 
Dill.  Mun.  Corp.  §  975." 

To  say  that  the  doctrine  of  respondeat 
superior  does  not  apply  in  such  a  case 
is  only  another  way  of  saying  that  the 
city  itself,  could  it  have  done  the  wrong, 
would  not  be  liable. 

In  discussing  the  question  when  the 
rule   respondeat  superior   is   applicable 
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interested  in  such  questions.    It  would  extend  this  treatise  unduly  to 
include  them  here,  and  they  have  therefore  been  omitted.* 


to  a  municipal  corporation  and  when 
not,   Judge  Dillon   says:      "It  may   be 
observed   in   the  next  place   that  when 
it  is  sought  to  render  a  municipal  cor- 
poration liable  for  the  act  of  servants 
or  agents,  a  cardinal  inquiry  is  whether 
they  are  the  servants  or  agents  of  the 
corporation.      If    the    corporation    ap- 
points or  elects  them,  can  control  them 
in   the   discharge   of  their   duties,    can 
continue  or  remove  them,  can  hold  them 
responsible   for    the    manner    in    whicli 
they  discharge  their  trust,  and  if  those 
duties  relate  to  the  exercise  of  corporate 
powers  and  are  for  the  peculiar  benefit 
of  the  corporation  in  its  local  or  special 
interest,   they   may   justly  be   regarded 
as  its  agents  or  servants,  and  the  maxim 
respondeat  superior  applies.     But  if,  on 
the  other  hand,  they  are  elected  or  ap- 
pointed by  the  corporation  in  obedience 
to  the  statute  to  perform  a  public  serv- 
ice not  peculiarly  local  or  corporate,  but 
because  this  mode  of  selection  has  been 
deemed  expedient  by  the  legislature  in 
the   distribution   of  the   powers  of  the 
government,  if  they  are  independent  of 
the  corporation  as  to  the  tenure  of  their 
office   and   the    manner    of   discharging 
their  duties,  they  are  not  to  be  regarded 
as  the  servants  or  agents  of  the  corpora- 
tion,  for   whose   acts   or   negligence    it 
is  impliedly  liable,  but  as  public  or  state 
officers,  with  such  powers  and  duties  as 
the  statute  confers  upon  them,  and  the 
doctrine  of  respondeat  superior  is  not 
applicable.      It   will    thus    be    seen    on 
general  principles  it  is  nrcessary,  in  or- 
der to  make  a  municipal  corporation  im- 
pliedly liable  on  the  maxim  respondeat 
superior  for  the  wrongful  act  or  neglect 
of  an  oflBcer,  that  it  be  shown  that  the 
officer  was  its  officer,  either  generally  or 
as  respects  the  particular  wrong  com- 
plained of,  and  not  an  independent  pub- 
lic officer;  and  also  that  the  wrong  was 
done  by  such  officer  while  in  the  legiti- 
mate  exercise   of  some  duty  of  a   cor- 
porate nature   which   was   devolved   on 
him  by  law  or  by  the  direction  or  au- 
thority of  the  corporation." 

The  liberal  quotations  from  the  above 
authorities  will  be  sufficient  to  show 
that  liability  in  such  cases  depends,  first 
of  all,  upon  the  question  whether  the 
duty  violated  is  one  for  which  the  cor- 
paration  itself  can  be  made  responsible. 


assuming  that  it  acts  through  another 
instrumentality  then  a  servant.  In  de- 
ciding this  question,  it  is  immaterial 
whether  the  wrong  is  done  by  a  ditch 
digger  or  the  highest  official  in  the  serv- 
ice of  the  corporation.  It  is  not,  there- 
fore, a  master  and  servant  question. 
Once  the  liability  of  the  corporation  it- 
self is  established,  it  is  liable,  as  Judge 
Dillon  says,  to  the  same  extent  as  an 
individual  or  private  corporation  would 
be  under  lilce  circumstances. 

2  For  discussion  of  liability  of  muni- 
cipal corporations,  see  Dillon,  §§  1625- 
1747. 

For  distinction  between  public  and 
private  functions  of  municipal  corpora- 
tions in  respect  to  liability  for  negli- 
gence, see  note  to  Barron  v.  Detroit,  19 
L.R.A.  452. 

For  distinction  between  private  and 
public  functions  of,  see  note  to  Dickin- 
son V.  Boston,  1  L.R.A.(N.S.)   665. 

For  liability  of  municipality  for  death 
caused  by  negligence  in  the  performance 
of  a  governmental  function,  see  note  to 
Smith  V.  Sewerage  Comrs.  38  L.R.A. 
(N.S.)    151. 

For  liability  of  municipality  in  re- 
spect to  highways,  see  notes  to  Barree 
V.  Gape  Girardeau,  6  L.R.A.  (N.S.) 
1090;  Evans  v.  Concordia,  7  L.R.A. 
(N.S.)  933;  Denver  v.  Utsiler,  8  L.R.A. 
(N.S.)  77;  Wheeler  v.  Ft.  Dodge,  9 
L.R.A.(N.S.)  146;  Clifton  v.  Philadel- 
phia, 9  L.R.A.(N.S.)  1266;  Bull  v. 
Spokane,  13  L.R.A.  (N.S.)  1105;  White 
V.  Tfew  Bern,  13  L.R.A.  (N.S.)  1166; 
Doherty  v.  Ayer,  14  L.R.A. (N.S.)  816; 
McKim  V.  Philadelphia,  19  L.R.A.  (N.S.) 
507;  Holbert  v.  Philadelphia,  20  L.R.A 
(N.S.)  201;  Elam  v.  Mt.  Sterling,  20 
L.R.A.(N.S.)  513;  Shea  v.  Whitman, 
20  L.R.A.(N.S.)  980;  Salsman  v.  New 
Haven,  22  L.R.A. (N.S.)  333;  Stedman 
V.  O'Neil,  22  L.R.A.(N.S.)  1229;  Mol- 
way  V.  Chicago,  23  L.R.A. (N.S.)  543; 
Van  Cleef  v.  Chicago,  23  L.R.A. (N.S.) 
636;  Kova/rik  v.  Saline  County,  27 
L.R.A.(N.S.)  832;  Braatz  v.  Fargo,  27 
L.R.A.(N.S.)  1169;  Halm  v.  Hudson 
County,  28  L.R.A.  (N.S.)  946;  Rich- 
mond V.  Schonlerger,  29  L.R.A. (N.S.) 
180;  Harrondshurg  v.  Abraham  29 
L.R.A.(N.S.)  199;  Neidhardt  v.  Min- 
neapolis, 29  L.R.A.  (N.S.)  823;  Ma 
Henry  v.  Parkershurg,  29  L.R.A.  (N.S.) 
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^60;  Kippes  v.  Louisville,  30  L.R.A. 
(N.S.)  1161;  Sundell  v.  Tintah,  38 
L.R.A.(N.S.)    1127. 

For  liability  for  permitting  water  to 
accumulate  and  freeze  on  sidewalks,  to 
the  injury  of  travelers,  see  note  to 
Brown  v.  White,  58  L.R.A.  321. 

For  liability  of  municipal  corpora- 
tions for  ice  on  streets  and  sidewalks, 
;see  note  to  Hausmann  v.  Madison,  21 
L.E.A.  263. 

For  injuries  to  bicyclists,  see  note  to 
Taylor  v.  Union  Traction  Co.  47  L.R.A. 
■289,    subd.   VIII. 

As  to  the  effect  upon  the  right  of 
recovery,  of  fact  that  horse  was  fright- 
■ened  when  accident  occurred  on  de- 
fective highway,  see  note  to  Sohaeffer  v. 
Jackson  Twp.  18  L.R.A.  100. 

For  liability  of  municipality  for  per- 
mitting animals  in  streets,  see  note  to 
Cochrane  v.  Frostiurg,  27  L.R.A.  728. 
For  liability  of  municipal  corpora- 
tions for  electric  wires  in  highways,  see 
note  to  Denver  Consol.  Electric  Co.  v. 
Simpson,  31  L.R.A.  566,  subd.  IVe. 

For  duty  of  municipality  to  inspect 
■electric  wires  maintained  by  others  in 
its  streets,  see  note  to  Fooe  v.  Manches- 
ter, 2  L.R.A.(N.S.)   475. 

For  liability  for  negligent  operation 
-of  electric  light  plant,  see  note  to  Da- 
voust  V.  Alameda,  5  L.R.A.  (N.S.)  536. 
For  liability  for  negligence  of  park 
commissioners,  see  note  to  Denver  v. 
-Spencer,  2  L.R.A.  (N.S.)   147. 

For  liability  of  municipal  corpora- 
tions for  injuries  through  unsafe  condi- 
"tions  in  parks  or  public  grounds  other 
■than  streets,  see  note  to  Bishing  v.  As- 
lury  Park,  33  L.R.A. (N.S.)  523. 

For  duty  of  municipality  as  to  prop- 
•erty  secured  for  public  use,  before  it  is 
thrown  open  to  the  public,  see  note  to 
Birch  y.  New  York,  18  L.R.A. (N.S.) 
595. 

For  liability  of  municipality  for  tort 
in  connection  with  buildings  used  by  it, 
see  note  to  Columbia  Finance  &  T.  Co. 
-V.  Louisville,  25  L.R.A. (N.S.)    88. 

For  liability  of  municipality  for  acts 
of  its  officers  in  removing  trespassers 
from  public  grounds,  see  note  to  Fau- 
■cheux  T.  8t.  Martinville,  35  L.R.A. 
(N.S.)    435. 

For  liability  of  municipality  for  tort 
in  connection  with  a  quarry  worked  by 
it,  see  note  to  Radford  v.  Clark,  38 
X.R.A.(N.S.)   281. 

For  liability  for  injuries  received 
4)y  confinement  in  unfit  prison,  see  note 


to  Carty  y.  WinoosU,  2  L.R.A.  (N.S.) 
95. 

For  liability  of  municipality  for  neg- 
ligence or  other  tort  of  keeper  or  in- 
mate of  municipal  prison,  see  note  to 
Jackson  v.  Owingsville,  25  L.R.A.  (N.S. ) 
180. 

For  liability  to  neighboring  property 
from  maintenance  of  prison,  see  note  to 
Bowling  Green  v.  Rogers,  34  L.R.A. 
(N.S.)  461. 

For  liability  for  torts  of  officers  or 
employees  in  connection  with  water- 
works, see  note  to  Winona  v.  Botzet, 
23  L.R.A.(N.S.)  204;  Piper  v.  Madison, 

25  L.R.A. (N.S.)   239. 

For  liability  for  damming  back  water 
of  stream,  see  note  to  Avery  v.  Yermont 
Electric  Co.  59  L.R.A.  817,  subd.  Ila. 

For  liability  for  pollution  of  waters 
by  sewers,  see  note  to  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Armstrong,  1  L.R.A. 
(N.S.)   124. 

For  duty  of  municipality  to  guard 
drainage  ditch  along  sidewalk,  see  note 
to  Braatz  v.  Fargo,  27  L.R.A. (N.S.) 
1169. 

For  liability  of  municipality  for  dam- 
ming back  surface  water  by  grading  of 
streets,  see  note  to  Hume  v.  Des  Moines, 
29  L.R.A.(N.S.)    126. 

For  liability  for  injuries  to  property 
from  sewerage  system  not  constructed 
according  to  any  plan  adopted  by  com- 
petent authorities,  or  constructed  upon 
a  defective  plan,  see  note  to  Hart  v. 
Neillsville,  1  L.R.A. (N.S.)    952. 

For  municipal  liability  for  overflow 
of  stream  used  by  it  as  a  sewer,  see  note 
to  O'Donnell  v.  Syracuse,  3  L.R.A. 
(N.S.)  1053. 

For  liability  for  changing  course  of 
drainage  to  injury  of  private  property, 
see  notes  to  Roe  v.  Howard  County,  5 
L.R.A.(N.S.)  831;  Baker  v.  Akron,  30 
L.R.A.(N.S.)  619. 

For  liability  of  municipality  for  con- 
fining flood  water  within  banks  of 
stream,  to  injury  of  reparian  owners, 
see   note   to   Walters   v.    Marshalltown, 

26  L.R.A.(N.S.)   199. 

For  liability  for  injuries  inflicted  by 
esrvant  engaged  in  removing  garbage 
or  ashes,  see  note  to  Haley  v.  Boston,  5 
L.R.A.(N.S.)   1005. 

For  liability  for  injuries  resulting 
from  use  of  dumping  ground,  see  note 
to  Denver  v.  Davis,  6  L.R.A.  (N.S.)  1013. 

For  liability  for  torts  of  public  of- 
ficers, see  note  to  Gillm,or  v.  Bait  Lake 
City,  12  L.R.A.(N.S.)  537. 
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2505a.  Liability  of  private  corporations. —  In    §    2242,    amte,    the 
reader  -will  find  a  review  of  the  cases  which  show  the  extent  to  which 


For  liability  for  negligence  of  bridge 
tender,  see  note  to  Oathman  v.  Chicago, 
19  L.R.A.(N.S.)   1178. 

For  liability  of  municipality  for  in- 
juries sustained  on  toll  bridge  main- 
tained by  it,  see  note  to  Boppe  v.  Win- 
ona, 33  L.R.A.(N.S.)   449. 

For  liability  of  municipality  for  acts 
of  firemen,  see  note  to  Dodge  v.  Qranger, 

16  L.R.A.  781. 

For  liability  for  negligence  of  mem- 
bers of  fire  department,  see  note  to  Cun- 
rmigham  v.  Seattle,  4  L.R.A.(N.S.)  629. 

For  liability  of  municipal  corpora- 
tions for  acts  of  policemen,  see  note  to 
Whitefield  v.  Paris,  15  L.R.A.  783. 

For  liability  for  acts  not  essentially 
police  functions,  but  connected  there- 
with, see  note  to  Wilcox  v.  Rochester, 

17  L.R.A.(N.S.)  741. 

For  liability  for  failure  to  enforce 
health  ordinance,  see  note  to  Hull  v. 
Roxhoro,  12  L.RA..(N.S.)   638. 

For  liability  for  spreading  contagious 
disease  by  method  of  caring  for  patients, 
see  note  to  Evans  v.  Kankakee,  13 
L.R.A.(N.S.)  1190. 

For  liability  for  death  or  sickness 
caused  by  sewage  or  drainage,  see  note 
to  Metz  V.  Asheville,  22  L.R.A.  (N.S.) 
940. 

For  liability  for  destroying  infected 
house,  see  note  to  Sings  v.  Joliet,  22 
L.R.A.(N.S.)    1128. 

For  liability  for  loss  by  fire  due  to 
lack  of  adequate  water  supply,  see  note 
to  Bowsmon  v.  Trenton  Water  Go.  23 
L.R.A.  146,  subd.  I. 

For  liability  for  removing  buildings 
on  account  of  fire,  see  note  to  Orlando 
V.  Pragg,  19  L.R.A.  197. 

For  liability  for  fire  set  by  sparks 
from  steam  roller  engaged  in  repairing 
street,  see  note  to  Alberts  v.  Muskegon, 
6  L.R.A.(N.S.)  1094. 

For  right  to  injunction  against  a 
nuisance  maintained  by  a  municipal  cor- 
poration, see  note  to  Atlcmta  v.  War- 
nock,  23  L.R.A.  301. 

For  right  of  municipality  to  create 
nuisance  by  pollution  at  -a,  point  where 
its  sewers  discharge,  see  note  to  State 
V.  Concordia,  20  L.R.A. (N.S.)  1050. 

For  liability  for  property  destroyed 
by  mob,  see  note  to  Oianfortone  v.  New 
Orlea/ns,  24  L.R.A.  592. 


For  what  is  a  mob  or  riot  for  the  act 
of  which  a  municipality  is  responsible, 
see  note  to  Adamson  v.  New  York,  10' 
L.R.A.(N.S.)  925. 

For  municipal  liability  for  arrest  and 
imprisonment  under  invalid  ordinance, 
see  note  to  McOroAO  v.  Marion,  47  L.R.A. 
593. 

For  liability  for  attempting  to  en- 
force void  ordinance  regulating  the  busi- 
ness or  conduct  of  those  within  its  lim- 
its, see  note  to  Hershberg  v.  Barbour- 
ville,  34  L.R.A.(N.S.)   141. 

For  liability  of  municipal  corporation 
for  false  imprisonment  and  unlawful  ar- 
rest, see  note  to  Bartlett  v.  Cohimbus^ 
44  L.R.A.  795. 

For  municipal  liability  for  removal 
of  lateral  or  subjacent  support  of  land 
in  its  natural  condition,  see  note  to 
Kansas  City  Northwestern  R.  Co.  v. 
Schwake,  68  L.R.A.  673,  subd.  X. 

For  liability  for  injuries  caused  by 
the  discharge  of  fireworks,  see  note  to 
Sca/nlon  v.  Wedger,  16  L.R.A.  395. 

For  display  of  fireworks  in  streets  as 
a  nuisance,  see  note  to  Melker  v.  New 
York,  16  L.R.A.(N.S.)  621. 

For  liability  for  injuries  by  exhibition 
conducted  by  officers  or  employees  of  & 
municipality,  see  note  to  Kerr  v.  Brook- 
line,  34  L.R.A.(N.S.)   464. 

For  liability  to  persons  injured  in 
the  performance  of  an  ultra  vires  act, 
see  note  to  Switeer  v.  Harrisonburg,  2. 
L.R.A.(N.S.)   910. 

For  private  action  against  municipal- 
ity for  violation  of  statute  not  expressly 
conferring  right  of  action,  see  note  to 
Leathers  v.  BlackweU's  Durham  Tobac- 
co Co.  9  L.R.A.(N.S.)  383,  subd.  Xllla. 

For  liability  for  impounding  animals, 
see  note  to  Gregg  v.  Hatcher,  27  L.R.A. 
(N.S.)    138. 

For  liability  of  municipal  corporation 
for  injury  to  abutting  property  from 
changing  the  grade  of  a  street  under  a 
constitutional  provision  against  "dam- 
aging private  property  for  public  use 
without  compensation,"  see  note  to 
Dickerson  v.  Okolona,  36  L.R.A.(N.S.) 
1194. 

For  liability  of  municipality  in  dam- 
ages for  repeal  or  interference  with  en- 
joyment of  street  franchise,  see  note  to. 
Edson  V.  Olathe,  36  L.R.A. (N.S.)  861. 
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the  vicarious  liability  of  corporations  is  qualified  by  the  operation 
of  the  doctrine  of  tdtra  vires.  In  the  present  section  it  is  proposed 
very  briefly  to  discuss  that  liability  from  a  general  standpoint. 

So  far  as  negligent  acts  are  concerned,  it  will  be  enough  to  say 
that  the  right  to  bring  suit  against  corporations  for  torts  of  this 
description  has  never  been  seriously  questioned  at  any  time  since  the 
principle  Respondeat  superior  was  first  introduced  into  the  common 
law.* 

The  decisions  with  regard  to  wilful  acts  have  not  been  consistent. 
In  particular,  there  has  been  a  good  deal  of  controversy  with  regard 
to  the  question  whether  a  corporation  is  accountable  for  acts  of  this 
character  which  import  an  evil  intention  or  malicious  motive  on  the 
part  of  the  tort-feasor.*    But  that  question  is  no  longer  an  open  one : 

lln  Gillemoater  v.  Madison  &  I.  B.  Rep.  23,  24  L.  T.  N.  S.  881.     Kelly,  C. 

Co.  (1854)  5  Ind.  340,  61  Am.  Dec.  101,  B.  and  Cleaaby,  B.,  did  not  discuss  the 

the    court    formally    overruled    a    plea  question. 

based  upon  the  theory  that  a  railway       In    Alrath   v.    'Northeastern   R.    Go. 

company  could  not  be  held  liable  for  an  (1886)  L.  R.  11  App.  Cas.  247,  16  Eng. 

injury  caused  by  the  negligent  acts  done  Rul.  Cas.  746,  Lord  Bramwell  adhered  to 

by  its  servants  without  its  sanction,  un-  his  earlier  opinion,  saying:     "I  am  of 

less  they  had  been  carelessly  selected.  opinion  that  no  action  for  a  malicious 

2  (a)  Fraud. — For  cases  in  which  cor-  prosecution  will  lie  against  a  corpora- 

porations    have    been    held    liable    for  tion.    I  take  this  opportunity  of  saying 

fraud,  see  §  2394,  ante.  that  as  directly  and  peremptorily  as  I 

"The  logical  difficulty  of  imputing  the  possibly  can ;  and  I  think  the  reasoning 
actual  malice  or  fraud  of  an  agent  to  is  demonstrative.  To  maintain  an  ac- 
his  principal  is  perhaps  less  when  the  tion  for  a  malicious  prosecution,  it  must 
principal  is  a.  person  than  when  it  is  be  shown  that  there  was  an  absence  of 
a  corporation;  still,  the  foundation  of  reasonable  and  probable  cause,  and  that 
the  imputation  is  not  that  it  is  in-  there  was  malice  or  some  indirect  and 
ferred  that  the  principal  actually  par-  illegitimate  motive  in  the  prosecutor, 
ticipated  in  the  malice  or  fraud,  but,  the  A  corporation  is  incapable  of  malice  or 
act  having  been  done  for  his  benefit  of  motive.  If  the  whole  body  of  share- 
by  his  agent  acting  within  the  scope  of  holders  were  to  meet,  and  in  so  many 
his  employment  in  his  business,  it  is  words  to  say,  'Prosecute  so  and  so,  not 
just  that  he  should  be  held  responsible  because  we  believe  him  guilty,  but  be- 
for  it  in  damages."  Lothrop  v.  Adams  cause  it  will  be  for  our  interest  to  do 
(1882)  133  Mass.  471,  43  Am.  Rep.  528.  it,  'no  action  would  lie  against  the  cor- 

(b)    Malicious  prosecution. — In  Stev-  poration,   though   it   would  lie   against 

ens  V.  Midland  Counties  B.  Co.  (1854)  the  shareholders  who  had  given  such  an 

10  Exch.  352,  Alderson,  B.,  expressed  the  unbecoming    order.      If    the    directors 

opinion   that   an   action   for   malicious  even,  by  resolution  at  their  board,  or  by 

prosecution  "does  not  lie  against  a  cor-  order  under  the  common  seal  of  the  com- 

poration  aggregate;  for,  in  order  to  sup-  pany.     (I  am  putting  the  case  plainly 

port  the  action,  it  must  be  shown  that  in  order  that  there  may  be  no  mistake 

the  defendant  was  actuated  by  a  motive  about   it)    were   maliciously,   with   the 

in  his  mind,  and  a  corporation  has  no  view  of  putting  down  a  solicitor  who 

mind."    The  other  members  of  the  court  had    assisted    others    to    get    damages 

declined   to   express   any   opinion  upon  against   them,    to   order   a   prosecution 

this  point  against  that  man,  if  they  did  it  from 

This  statement  was  approved  by  Lord  an  indirect  or  improper  motive,  no  ac- 

(then  Baron)   Bramwell,  in  Henderson  tion  would  lie  against  the  corporation, 

V     Midkmd   R.    Co.    (1871)    20    Week,  because  the  act  on  the  part  of  the  di- 
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"The  result  of  the  modern  cases  is  that  a  corporation  is  liable  civiliter 
for  torts  committed  by  its  servants  or  agents,  precisely  as  a  natural 


rectors  would  be  ultra  vires;  they  would 
have  no  authority  to  do  it.  They  are 
only  agents  of  the  company;  the  com- 
pany acts  by  them,  and  they  have  no  au- 
thority to  bind  the  company  by  ordering 
a  malicious  prosecution."  But  these 
remarks  were  really  obiter,  and  were 
treated  as  such  in  Cornford  v.  Carlton 
Bank  [1899]  1  Q.  B.  392,  where  the 
right  of  action  was  asserted  by  Darling, 
J.,  who  thus  commented  on  Lord  Bram- 
well's  reasoning:  "He  admits  that  a 
corporation  may  be  liable  for  the  ma- 
licious publication  of  a  libel,  but  says 
a  corporation  is  incapable  of  'actual 
malice,'  holding,  therefore,  that  they  are 
capable  of  implied  malice, — that  is,  of 
malice  implied  by  law.  But  this  is 
to  say  that  the  law  will  declare  a  cer- 
tain thing — malice  in  a  corporation — 
cannot  possibly  exist,  and  then  will  pro- 
ceed to  imply  it.  To  state  the  matter 
thus  seems  to  me  sufBcient  to  show  that 
the  distinction  attempted  between  mali- 
cious libel  and  malicious  prosecution,  as 
within  the  competency  of  corporations 
or  companies,  is  founded  on  fallacy." 

American  cases  (all  overruled  by  the 
courts  in  question;  see  note  4,  infra) 
embodying  the  doctrine  of  nonliability 
for  this  tort  are  Owsley  v.  Montgom- 
ery c£  W.  P.  R.  Co.  (1861)  37  Ala.  560; 
Ghilds  V.  Bank  of  Missouri  (1852)  17 
Mo.  213;  and  Oillett  v.  Missouri  Valley 
R.  Co.  (1874)  55  Mo.  315,  17  Am.  Rep. 
653. 

In  McLellan  v.  Cumierland  Bank 
(1845)  24  Me.  566,  it  was  doubted 
whether  an  action  would  lie,  but  the 
point  was  not  expressly  determined. 

(c)  Defam,ation  actuated  by  ex- 
press malice. — In  Whitfield  v.  South- 
eastern R.  Co.  (1858)  El.  Bl.  &  El.  115, 
Campbell,  Ch.  J.,  remarked  that,  "con- 
sidering that  an  action  of  tort  or  of 
trespass  will  lie  against  a  corporation 
aggregate,  and  that  an  indictment  may 
be  preferred  against  a  corporation 
aggregate,  both  for  commission  and 
omission,  to  be  followed  up  by  fine,  al- 
though not  by  imprisonment,  there  may 
be  great  diflficulty  in  saying  that  under 
certain  circumstances  express  malice 
may  not  be  imputed  to  and  proved 
against  a  corporation." 

In  Nevill  v.  Fine  Arts  <f  Oeneral  Ins. 
Co.    [1895]    2   Q.   B.    (C.   A.)    156,   64 


L.  J.  Q.  B.  N.  S.  681,  14  Reports,  587, 
72  L.  T.  N.  S.  525,  59  J.  P.  371,  Lopes, 
L.  J.,  was  inclined  to  think  that  the 
express  malice  of  a  servant  could  be 
imputed  to  a  corporate  employer.  No 
opinion  was  expressed  in  the  House  of 
Lords  with  regard  to  this  point.  See 
[1897]  A.  C.  68,  66  L.  J.  Q.  B.  N.  S. 
195,  75  L.  T.  N.  S.  606,  61  J.  P.  500. 

In  Freeborn  v.  Singer  Sewing  Mach. 
Co.  (1885)  2  Manitoba  L.  R.  253,  the 
court  was  of  opinion  that,  in  the  ab- 
sence of  evidence  going  to  show  that, 
the  directors  had  any  knowledge  of  the 
privileged  libel  in  question,  the  author- 
ities, as  they  stood,  did  not  warrant  a 
ruling  that  the  express  malice  of  a  serv- 
ant could  be  attributed  to  the  defendant. 

But  in  Citizen's  Life  Assur.  Co.  v. 
Brown  [1904]  App.  Cas.  423,  it  was  de- 
clared that  a  corporation  cannot  be  held 
to  be  incapable  of  malice  so  as  to  be  re- 
lieved of  liability  for  malicious  libel 
when  published  by  its  servant  acting  in 
the  course  of  his  employment.  The 
court,  after  referring  to  the  opinion  ex- 
pressed by  Lord  Bramwell  in  Abrath  v. 
Northeastern  R.  Co.  (1886)  L.  R.  11 
App.  Cas.  247,  55  L.  J.  Q.  B.  N.  S. 
457,  55  L.  T.  N.  S.  63,  50  J.  P.  659, 
16  Eng.  Rul.  Cas.  746,  (see  supra], 
that  an  action  for  malicious  prose- 
cution could  not  be  maintained  against 
a  company,  and  to  the  view  adopted 
by  Lord  Cranworth  in  Addie  v.  West- 
ern Bank  of  Scotland  (1867)  L.  R. 
1  H.  L.  Sc.  App.  Cas.  145,  that  a 
corporation  was  not  liable  for  fraud, 
proceeded  thus:  "But  these  opin- 
ions have  not  prevailed,  and  their 
Lordships  are  not  prepared  to  give  effect 
to  them.  If  it  is  once  granted  that 
corporations  are,  for  civil  purposes,  to- 
be  regarded  as  persons,  i.  e.,  as  prin- 
cipals acting  by  agents  and  servants, 
it  is  difficult  to  see  why  the  ordinary 
doctrines  of  agency  and  of  master  and 
servant  are  not  to  be  applied  to  corpor- 
ations as  well  as  to  ordinary  individu- 
als. These  doctrines  have  been  so  ap- 
plied in  a  great  variety  of  cases,  in  ques- 
tions arising  out  of  contract,  and  in 
questions  arising  out  of  torts  and 
frauds;  and  to  apply  them  to  one  class 
of  libels,  and  to  deny  their  application 
to  another  class  of  libels  on  the  ground 
that  malice  cannot  be  imputed  to  a  body 
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person."       For  the  purposes  of  the  present  treatise  it  will  sufBce  to 
cite,  as  authorities  for  this  broad  rule,  the  cases  collected  in  the  foot- 


corporate,  appears  to  their  Lordships 
to  be  contrary  to  sound  legal  principles. 
To  talk  about  imputing  malice  to  cor- 
porations appears  to  their  Lordships  to 
introduce  metaphysical  subtleties  which 
are  needless  and  fallacious.  Their  Lord- 
shops  concur  with  the  view  of  the  Act- 
ing Chief  Justice  [i.  e.  of  New  South 
Wales]  in  this  case,  that,  if  Fitzpatrick 
published  the  libel  complained  of  in  the 
course  of  his  employment,  the  company 
are  liable  for  it  on  ordinary  principles 
of  agency.  Fitzpatrick's  letter,  al- 
though published  on  a  privileged  occa- 
sion, was  not  itself  privileged,  and,  not 
being  privileged,  the  letter  must  be 
treated  as  any  other  libel  written  and 
published  by  an  officer  of  the  company." 

In  McDermott  v.  Evening  Journal 
Asso.  (1881)  43  N.  J.  L.  488,  39  Am. 
Rep.  606,  the  court  said:  "Admitting 
then  the  responsibility  of  corporations 
for  the  acts  of  nonfeasance  and  mis- 
feasance of  their  servants,  it  seems  im- 
possible to  discriminate  between  this 
character  of  libelous  publication,  where 
malice  is  a  legal  inference,  and  any 
other  tort.  ...  I  am  convinced, 
however,  that  the  responsibility  of  cor- 
porations is  not  limited  to  a  publication 
of- this  class  of  libels.  If  it  were  es- 
sential to  prove  express  malice,  I  do 
not  see  why  a  corporation  cannot  be 
fixed  with  a  malicious  intent  in  the 
same  manner  as  any  other  principal.  If 
the  corporation  has  the  mind  to  order 
a  wrongful  act,  so  as  to  incur  responsi- 
bility, I  think  it  is  possible  for  it  to 
have  knowledge  that  the  act  is  illegal 
and  that  it  will  injure  another;  and 
that  will  constitute  malice." 

3  Denver  &  R.  O.  R.  Co.  v.  Harris 
(1886)  122  U.  S.  597,  30  L.  ed.  1146, 
7  Sup.  Ct.  Rep.  1286.  The  court  re- 
ferred to  Philadelphia,  W.  &  B.  R.  Co.  v. 
Quigley  (1858)  21  How.  202,  16  L.  ed. 
73,  where  it  was  laid  down  that  "for 
acts  done  by  the  agents  of  a  corporation, 
either  in  contractu  or  vn  delicto,  in  the 
course  of  its  business  and  of  their  em- 
ployment, the  corporation  is  responsible 
as  an  individual  is  responsible  under 
similar  circumstances." 

"Corporations  are  liable  for  the  acts 
of  their  servants  while  engaged  in  the 
business  of  their  employment,  in  the 
same  manner  and  to  the   same  extent 


that  individuals  are  liable."  Merchants'^ 
Nat.  Bank  v.  State  Nat.  Bank  (1870) 
10  Wall.  604,  645,  19  L.  ed.  1008,  1018, 
quoted  in  First  Nat.  Bank  v.  Henry 
(1906)    159  Ala.   367,   49   So.   97. 

"The  result  of  the  authorities  is,  as 
we  think,  that  in  order  to  hold  a  cor- 
poration liable  for  the  torts  of  any  of 
its  agents,  the  act  in  question  must  be 
performed  in  the  course  and  within  the 
scope  of  the  agent's  employment  in  the 
business  of  the  principal.  The  corpor- 
ation can  be  held  responsible  for  acts 
which  are  strictly  within  the  corporate 
powers,  but  which  were  assumed  to  be 
performed  for  the  corporation  and  by 
the  corporate  agents  who  were  compe- 
tent to  employ  the  corporate  powers  ac- 
tually exercised.  There  need  be  no  writ- 
ten authority  under  seal  nor  vote  of  the 
corporation  constituting  the  agency  or 
authorizing  the  act.  But  in  the  absence 
of  evidence  of  this,  there  must  be  evi- 
dence of  some  facts  from  which  the 
authority  of  the  agent  to  act  upon  or  in 
relation  to  the  subject-matter  involved 
may  be  fairly  and  legitimately  inferred 
by  the  court  or  jury."  Washington  Gas- 
light Co.  V.  Lansden  (1898)  172  U.  S. 
534,  544,  43  L.  ed.  543,  547,  19  Sup.  Ct. 
Rep.  296. 

"A  corporation  is  liable  to  the  same 
extent  and  under  the  same  circumstan- 
ces as  a  natural  person  for  the  conse- 
quences of  its  wrongful  acts,  and  will 
be  held  to  respond,  in  a  civil  action 
at  the  suit  of  an  injured  party,  for 
every  grade  and  description  of  forceable, 
malicious,  or  negligent  tort  or  wrong 
which  it  commits,  however  foreign  to 
its  nature  or  beyond  its  granted  powers 
the  wrongful  transaction  or  act  may 
be."  New  York  dc  N.  H.  R.  Co.  v.  Schuy- 
ler (1865)  34  N.  Y.  49,  quoted  in  Al- 
exander V.  Relfe  (1881)  74  Mo.  495; 
Wilkinson  v.  Dodd  (1886)  42  N.  J.  Eq. 
234,  7  Atl.  327. 

"A  corporation  is  liable  for  the  con- 
sequences of  its  wrongful  acts  and 
omissions  and  for  the  acts  of  its  agents 
while  engaged  in  the  business  of  their 
agency,  to  the  same  extent  and  under 
the  same  circumstances  as  natural  per- 
sons." Fishkill  Sav.  Inst.  v.  National 
Bank  (1880)  80  N.  Y.  166,  36  Am.  Rep. 
595,  affirming  (1879)  19  Hun,  354. 

"A  corporation  is  liable  civiUter,  the 
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note.    For  others  the  reader  is  referred  to  works  relating  specially  to 
corporations.* 

same  as  a  natural  person,  for  the  tor-  R.  12   (point  that  action  would  not  lie 

tious  acts  of  its  servants  or  agents  in  against  a  corporation  was  abandoned  in 

the   course   of  their  employment,   com-  the  appeal) ;    Owston  v.  Bank  of  New 

mitted    by    the    authority    of    the   cor-  South  Wales  (1876;  New  South  Wales) 

poration,   express   or   implied,   whether  Knox  36,  reversed  in  BamJc  of  New  South 

such  acts  fall  within  the  designation  of  Wales  v.  Owston   (1879)    L.  R.  4  App. 

forceable,  negligent,  malicious,  or  fraud-  Cas.  278,  48  L.  J.  P.  C.  N.  S.  25,  40 

ulent  torts,  and  without  regard  to  the  L.   T.   N.    S.    500,   14   Cox,   C.    C.   267 

form  of  action  by  which  the  appropri-  (but  not  upon  this  point)  ;    Copley  v. 

ate  remedy  is  sought."    Brokaw  v.  New  Orover  &  B.  Sewimg  Mach.  Co.    (1875) 

Jersey   B.   d   Transp.    Co.   &    Campbell  2  Woods,  494,  Fed.  Cas.  No.  3,213;  Jor- 

(1867)    32  N.  J.  L.  328,  330,  90  Am.  dan  v.  Alabama  G.  S.  R.  Co.    (1883) 

Dec.  659.  74  Ala.  85,  49  Am.  Rep.  800 ;  overruling 

For  the  other  eases  in  which  the  rule  Owsley  v.  Montgomery  &  W.  P.  R.  Co. 

in  the  text  was  expressly  affirmed,  see  (1861)   37  Ala.  560;   Goodspeed  v.  East 

Redditt  v.  Singer  Mfg.  Co.   (1899)    124  Baddam  Bank   (1853)   22  Conn.  530,  58 

N.    C.    100,    32   S.   E.    392 ;    Sawyer   v.  Am.  Dec.  439 ;  Pennsylvania  Go.  v.  Wed- 

Norfolk  dc  S.  R.  Co.    (1906)    142  N.  C.  die  (1884)   100  Ind.  138;  Farmers'  Mut. 

1,  115  Am.  St.  Rep.  716,  54  S.  E.  793,  p.  Ins.  Asso.  v.  Stewart  (1906)  167  Ind. 

9  Ann.  Cas.  440;   Pennsylvania  R.  Co.  544,   79  N.  E.  490;    White  v.  Interna- 

V.  Vandiver  (1862)   42  Pa.  365,  82  Am.  tional  Text-Book  Co.   (1911)    150  Iowa, 

Dec.  520;  School  Dist.  v.  Puess   (1881)  27,    129    N.   W.    338;    Carter   v.    Howe 

98   Pa.   600,  42  Am.  Rep.   627;   Stucke  Maoh.  Co.    (1878)   51  Md.  290,  34  Am. 

V.   Milwaukee  &   M.   R.    Co.    (1859)    9  Rep.     311;     Beiswanger    v.     American 

Wis.  202.  Bonding  &  T.  Co.    (1904)    98  Md.  287, 

*  (a)    Fraud. — As   shown   in   §   2394,  57  Atl.  202;  Reed  v.  Home  Sav.  Bank 

ante,  the  doctrine  has  now,  after  much  (1881)  130  Mass.  443,  39  Am.  Rep.  468; 

conflict  of  opinion,  been  universally  es-  Erulevitz  v.  Eastern  R.  Co.   (1886)   140 

tablished    that    a    corporation   may    be  Mass.  573,  5  N.  E.  500 ;  White  v.  Apsley 

sued  in  respect  of  a  fraud.    In  addition  Rubber    Co.    (1907)     194    Mass.    97,    8 

to    the    authorities    for    the    doctrines  L.R.A.(N.S.)    484,  80  N.  E.  500;    Wil- 

which    are    there    cited,    see    Upton   v.  Uams  v.  Planters'  Ins.   Co.    (1880)    57 

Hansbrough    (1873)    3   Biss.   417,   Fed.  Miss.   759,  34  Am.  Rep.  494;    Boogher 

Cas.  No.  16,801;   Rives  v.  Montgomery  y.   Life  Asso.    (1882)    75   Mo.   319,   42 

South  PI.  Road  Go.   ( 1857 )   30  Ala.  92 ;  Am.    Rep.    413 ;    Iron    Mountam,    Bank 

Litchfield  Bank  y.  Peck  (1860)  29  Conn.  v.  Mercantile  Bank   (1877)    4  Mo.  App. 

384;     Hughes    v.    Antietam    Mfg.    Go.  505;   Miller  v.  Burlington  d  M.  River 

(1870)  34  Md.  316;  Eelsey  v.  Northern  R.  Go.  (1870)  8  Neb.  219;  Duyyer  v. 
Light    Oil    Go.    (1869)     54    Barb.    Ill,  St.  Louis  Transit  Co.    (1904)    108  Mo. 

(1871)  45  N.  Y.  505,  13  Mor.  Min.  Rep.  App.  152,  83  S.  W.  303;  Rioord  v. 
497;  Ogilvie  v.  Knox  Ins.  Co.  (1859)  Central  P.  R.  Co.  (1880)  15  Nev.  167; 
22  How.  380,  16  L.  ed.  349;  Custar  v.  Vance  v.  Erie  R.  Co.  (1867)  32  N.  J. 
Titusville  Gas  &  Water  Co.  (1869)  63  L.  334,  90  Am.  Dec.  665;  Willard  v. 
Pa.  381;  and  the  cases  cited  in  Thomp.  Holmes,  Booth  d  Hoydens  (1894)  142 
Corp.   §§   5470-5494.  N.  Y.  492,   37   N.  E.  480    (arguendo)  ; 

(b)   Malicious  prosecution. — Liability  Seott  v.  Dermett  Surpassing  Coffee  Co. 

affirmed  in  Edwards  v.  Midland  B.  Co.  ( 1900 )  51  App.  Div.  321,  64  N  Y  Supp 

(1880)  L.  R.  6  Q.  B.  Div.  287,  50  L.  J.  1016;     Krasnow    v.    Singer    Mfq     Co 

Q.  B.  N.   S.  281,  43  L.  T.  N.   S.  694,  (1906)    115   App.   Div.   59,   100   N.   Y 

29  Week.  Rep.  609,  45  J.  P.  374;  Kent  Supp.  591;  Hussey  v.  Norfolk  Southern 

v.  Courage  d  Co.   (1891)   55  J.  P.  264;  R.  Co.    (1887)    98  N.  C.  34,  2  Am    St 

Cornford  v.  Carlton  Bank  [1899]   1  Q.  Rep.  312,  3  S.  E.  923;  and  cases  cited  in 

B.  392,  68  L.  J.  Q.  B.  N.  S.  196,  80  L.  Thomp.  Corp.  §  5447. 

T.  N.  S.  121,  15  Times  L.  R.  156,  af-  In  Reed  v.  Home  Sav.  Bank    (1881) 

firmed  on  other  grounds  in  [1900]  1  Q.  130  Mass.   443,   39   Am.   Rep.   468,   the 

B.    (C.  A.)    22,  68   L.  J.  Q.  B.  N.   S.  court  rejected  the  contention  that  a  sav- 

1020,  81  L.  T.  N.  S.  415,  16  Times  L.  ings  bank  should  be  exempt  from  lia- 
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bility  in  respect  of  a  tort  of  this  de-  Co.  v.  Lloyd    (1899)    60  Ohio  St.  448, 

scription,  because  "they  are  not  business  46  L.E.A.  314,  71  Am.  St.  Rep.  729,  54 

or  trading  corporations,  but  are  rather  N.  E.  471. 

trustees  administering  upon  the  proper-  (g)    Wrongful  arrest  or  false  impris- 

tj  of  those  who  stand  in  the  relation  of  onment. — Liability   affirmed   in   Chilton 

cestuis  que  trust,  from  motives  of  kind-  v.  London  &  G.  K.  Co.  (1847)   16  Mees. 

ness  and  charity,  and  not  for  the  pur-  &  W.  212,  16  L.  J.  Exch.  N.  S.  89,  11 

pose  of  gain."  Jur.   149 ;   Eastern  Counties  B.   Co.  v. 

(c)  Malicious  attachment  of  proper-  Broom  (1851)  6  Exch.  (Exch.  Ch.)  314, 
ty. — That  an  action  will  lie  was  held  6  Railroad  Cas.  743,  15  Jur.  297,  20 
in  Jefferson  County  Sav.  Bank  v.  Shorn  L.  J.  Exch.  N.  S.  196 ;  Goff  v.  Great 
(1887)  84  Ala.  529,  4  So.  386;  Western  'Northern  B.  Co.  (1861)  3  El.  &  El.  671, 
News  Co.  V.  Wilmarth  (1885)  33  Kan.  678,  30  L.  J.  Q.  B.  N.  S.  148,  7  Jur. 
510,  6  Pac.  786 ;  Wheless  v.  Second  Nat.  N.  S.  286,  3  L.  T.  N.  S.  850 ;  New  York 
Bank  (1872)  1  Baxt.  469,  25  Am.  Rep.  C.d  H.  B.  B.  Co.  v.  United  States  (1908) 
783.  212  U.  S.  481,  53  L.  ed.  613,  29  Sup. 

(d)  Maliciously  injuring  a  business.  Ct.  Rep.  304;  American  Exp.  Co.  v. 
— The  right  of  action  was  affirmed  in  Patterson  (1881)  73  Ind.  431;  Wheeler 
Green  v.  London  General  Omnibus  Co.  d  W.  Mfg.  Co.  v.  Boyce  (1887)  36  Kan. 
(1859)  7  C.  B.  N.  S.  290,  6  Jur.  N.  S.  350,  59  Am.  Rep.  571,  13  Pac.  609; 
228,  29  L.  J.  C.  P.  N.  S.  13,  8  Week.  Central  B.  Co.  v.  Brewer  (1894)  78  Md. 
Rep.    88,    1   L.   T.   N.   S.   95;    Southern  394,   401,   27   L.R.A.    63,   28   Atl.    615; 

B.  Co.  V.  Chambers  (1906)  126  Ga.  404,  Beiswanger  v.  American  Bonding  &  T. 
7  L.R.A.(N.S.)    926,  55  S.  E.  37.  Co.    (1904)    98  Md.   287,   57   Atl.   202; 

(e)  Conspiracy. — Liability  was  af-  Wachsmuth  v.  Merchant's  Nat.  Bank 
firmed  in  Stewart  v.  Wright  (1906)   77  (1893)    96    Mich.   426,    21   L.R.A.   278, 

C.  C.  A.  499,  147  Fed.  321,  130  Fed.  56  N.  W.  9;  Lyden  v.  McGee  (1888)  16 
905;  Dorsey  Maeh.  Co.  v.  McCaffrey  Ont.  Rep.  105;  and  cases  cited  passim 
(1894)    139  Ind.  545,  47  Am.  St.  Rep.  in  §§  2463  et  seq,  ante. 

290,  38  N.  E.  208;  Aberthaw  Constr.  (h)  Libel. — Liability  was  affirmed  in 
Co.  V.  Cameron  (1907)  194  Mass.  208,  Whitfield  v.  Southeastern  B.  Co.  (1858) 
120  Am.  St.  Rep.  542,  80  N.  E.  478;  El.  BL  &  El.  115,  4  Jur.  N.  S.  688, 
Dodge  V.  Bradstreet  Co.  (1880)  59  How.  27  L.  J.  Q.  B.  N.  S.  229,  6  Week.  Rep. 
Pr.  104;  Buffalo  Lubricating  Oil  Co.  v.  545;  Alexander  v.  North  Eastern  B.  Co. 
Stamda/rd  Oil  Co.  (1886)  42  Hun,  153;  (1865)  34  L.  J.  Q.  B.  N.  S.  152,  11  Jur. 
West  Virginia  Transp.  Go.  v.  Standard  N.  S.  619,  6  Best  &  S.  240,  13  Week.  Rep. 
Oil  Co.  (1901)  50  W.  Va.  611,  56  L.R.A.  651;  Latimer  v.  Western  Morning  News 
804,  88  Am.  St.  Rep.  895,  40  S.  E.  591;  (1871)  25  L.  T.  N.  S.  44;  Breay  v.  Boy- 
Zinc  Carbonate  Co.  v.  First  Nat.  Bank  al  British  Nurses'  Asso.  [1897]  2  Ch. 
(1899)  103  Wis.  125,  74  Am.  St.  Rep.  (C.  A.)  272,  66  L.  J.  Ch.  N.  S.  587, 
845,  79  N.  W.  229;  and  cases  cited  in  76  L.  T.  N.  S.  735,  46  Week.  Rep.  86; 
Thomp.  Corp.  §  5450.  Nevill  v.  Fine  Arts  £  General  Ins.  Co. 

(f)  Assajtit.— Liability  was  affirmed  [1895]  2  Q.  B.  (C.  A.)  156,  64  L.  J. 
in  Eastern  Counties  R.  Co.  v.  Broom  Q.  B.  N.  S.  681,  14  Reports,  587,  72 
(1851)  6  Exch.  (Exch.  Ch.)  314,  15  L.  T.  N.  S.  525,  59  J.  P.  371,  affirmed 
Jur.  297,  20  L.  J.  Exch.  N.  S.  196;  in  [1897]  A.  C.  68,  75  L.  T.  N.  S.  606, 
St.  Louis,  A.  <t  C.  B.  Co.  v.  Dolby  66  L.  J.  Q.  B.  N.  S.  195,  61  J.  P.  500; 
( 1857 )  19  111.  353 ;  Moore  v.  Fitchburg  Philadelphia,  W.  &  B.  B.  Co.  v.  Quigley 
B.  Co.  (1855)  4  Gray,  465,  64  Am.  Dec.  (1858)  21  How.  202,  16  L.  ed.  73; 
83-  Hewett  v.  Smft  (1862)  3  Allen,  Washington  Gaslight  Co.  v.  Lansden 
420;  Brokaw  v.  New  Jersey  B.  d  (1899)  172  U.  S.  534,  43  L.  ed.  543, 
Transp.  Co.  (1867)  32  N.  J.  L.  328,  19  Sup.  Ct.  Rep.  296;  Maynard  v.  Fire- 
90  Am.  Dee.  659;  and  the  cases  cited  man's  Fund  Ins.  Co.  (1867)  34  Cal.  48, 
passim  in  §§  2350  et  seq.,  ante.  91  Am.  Dec.  672,  second  appeal  (1873) 

That    an    action    of   trespass    for    an  47  Cal.  207 ;  Goodspeed  v.  East  Saddam 

assault  could  not  be  maintained  against  Bank  ( 1853 )  22  Conn.  530,  58  Am.  Dec. 

a  corporation  aggregate  was  laid  down  439;  Howe  Mach.  Go.  v.  Souder  (1877) 

in  Orr  v.  Btmk  of  United  States  (1821)  58  Ga.  64;  Howland  v.  George  F.  Blake 

1  Ohio,  36,  13  Am.  Dec.  588.     But  this  Mfg.  Co.   (1892)    156  Mass.  544,  31  N. 

decision  is  no  longer  a  valid  precedent  E.  656;   Hartnett  v.  Plumbers'  Supply 

in  Ohio.     See  Nelson  Business  College  Asso.   (1897)    169  Mass.  229,  38  L.R.A. 
M.  &  S.  Vol.  VII.— 481. 
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It  has  been  determined  with  reference  to  the  provisions  of  the 

194,  47  N.  E.  1002;  Baoon  v.  Michigan  12  Barb.  196   (Syl.)   Chesnut  Hill  £  8. 

C.  R.  Co.   (1884)   55  Mich.  224,  54  Am.  H.  Tump.  Go.  v.  Rutter  (1818)   4  Serg. 

Rep.  372,  21  N.  W.  324;  Aldrioh  v.  Press  &  R.  6,  8  Am.  Dec.  675;  Lyman  v.  White 

Printing  Go.    (1864)    9  Minn.  133,  Gil.  River  Bridge  Co.    (1827)    2  Aik.    (Vt.) 

123,   86   Am.   Dee.   84;    Johnson   v.   8t.  255,  16  Am.  Dec.  705;  and  cases  cited  in 

Louis  Despatch  Co.   (1877)   65  Mo.  539,  Green's  Brice  Ultra  Vires,  p.  352,  note 

27   Am.   Rep.   565,   affirming    (1876)    2  (b)   and  in  Thomp.  Corp.  §  5442. 

Mo.  App.  565 ;    McDermott  v.  Evening  "In  the  earlier  cases  it  was  held  that 

Journal  Asso.    (1881;   Sup.  Ct.)    43  N.  an  action  of  trespass  could  not  be  main- 

J.  L.  488,  39  Am.  Rep.  606,  affirmed  in  tained  against  a  corporation  aggregate, 

(1882;   Err.  &  App.)    44  N.  J.  L.  430,  for  the  technical  reason  that  a  capias 

43  Am.  Rep.  392;  Hobolcen  Printing  &  and  exigent,  the  proper  process   in  ac- 

Puh.   Co.  V.  Kahn   (1896)    59  N.  J.  L.  tions  of  trespass,  would  not  lie  against 

218,  59  Am.  St.  Rep.  585,  35  Atl.  1053;  a  corporation   [Bro.  Abr.  Corporations, 

Samuels  v.  Evening  Mail  Asso.    (1876)  43];    but   this   technical   objection   was 

9  Hun,  288,   affirmed   in    (1878)    75  N.  not  uniformly  yielded  to,   as  instances 

Y.    604    (memo)  ;    HoUiday   v.    Ontario  of  actions  of  trespass  against  corpora- 

Farmers'  Mut.  Ins.  Co.    (1877)    1  Ont.  tions  are  to  be  met  with  as  early  as  the 

App.  Rep.  483,  reversing   ( 1876 )    38  U.  Year  Books."     Brokaw  v.   New  Jersey 

C.  Q.  B.   76;    Carroll  v.  Penberthy  In-  R.  d   Tra/nsp.   Co.    (1867)    32   N.  J.   L. 

jector   Go.    (1889)    16   Ont.   App.   Rep.  328,  90  Am.  Dec.  659,  citing  Angell  & 

446;    Missouri  P.   R.   Co.  v.  Richmond  A.  Priv.  Corp.  and  the  notes  to  Maund 

( 1889 )    73  Tex.  568,  4  L.R.A.  280,   15  v.  Monmouthshire  Canal  Go.  supra.    The 

Am.  St.  Rep.   794,   11  S.  W.  555;   8un  nonliability  of  a  corporation  for  tres- 

Life  Assur.   Go.  v.   Bailey    (1903)    101  pass  was  affirmed  in  Wesson,  v.  Seoftoord 

Va.  443,  44  S.  E.  692;   and  cases  cited  d.R.R.Co.  (1857)  49  N.  C.  (4  Jones,  L.) 

in  Thomp.  Corp.  §  5438.     See  also  note  379;  Foote  v.  Cincinnati  (1839)  9  Ohio, 

2,   (c)  supra.  31,  34  Am.  Dec.  420.    But  this  doctrine 

( i )   8lander. — The  decisions  regarding  has  been  abandoned  in  North  Carolina, 

this  tort  are  extremely  conflicting;  but  See    Saun/er    v.    Norfolk    d    8.    R.    Co^ 

the  preponderance  of  authority  is  now  (1908)    142  N.  C.  1,  115  Am.  St.  Rep. 

distinctly  in  favor  of  the  doctrine  that  716,  54  S.  E.  793,  9  Ann.  Cas.  440,  and 

it  is  imputable  to  a  corporation.     See  presumably    it   would   not   be   followed 

§  2376,  ante.  at  the  present  day  in  Ohio. 

(j)  Conversion. — Liability  was  af-  (m)  Nuisance. — Liability  was  af- 
firmed in  Yarborough  v.  Bank  of  Eng-  firmed  in  Baltimore  &  P.  R.  Co.  v.  Fifth 
land  (1812)  16  East,  6,  14  Revised  Rep.  Baptist  Ch/arch  (1883)  108  XJ.  S.  317, 
272;  Smith  v.  Birmingham  Oas  Go.  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719; 
(1834)  1  Ad.  &  El.  526,  3  Nev.  &  M.  South  d  North  Ala.  R.  Go.  v.  Chappell 
771,  3  L.  J.  K.  B.  N.  S.  165;  Beach  (1878)  61  Ala.  527;  First  Baptist 
V.  Fulton  Bank  (1827)  7  Cow.  485;  Church  v.  Schenectady  d  T.  R.  Co. 
First  Nat.  Bank  v.  Stramg  (1891)  138  (1848)  5  Barb.  79;  Gwathney  v.  Little 
111.  347,  27  N.  E.  903;  Fishkill  Sav.  Miami  R.  Co.  (1861)  12  Ohio  St.  92, 
Inst.  V.  National  Bank  (1880)  80  N.  Y.  96;  Oioathney  v.  Little  Miami  R  Co. 
162,  36  Am.  Rep.  595,  affirming  (1879)  (1861)  12  Ohio  St.  92;  Chesnut  Hilt 
19  Hun,  354;  and  cases  cited  in  Thomp.  d  8.  H.  Tump.  Go.  v.  Rutter  (1818)  4 
Corp.    §   5449.  Serg.  &  R.  16,  8  Am.  Dec.  675 ;  State  v. 

(k)   Embezzlement. — Liability        was  Vermont  C.  R.  Go.    (1854)    27  Vt.  103 

affirmed  in   Carter  v.  Hoice  Maoh.   Co.  (arguendo  in  a  criminal  case)  ;  Thomp. 

(1878)    51  Md.  290,   34  Am.  Rep.   311  Corp.  §§  5446,  5620. 

(arguendo).  (n)   Maintenanee. — It  has   been  held 

(1)    Trespass  in  respect  of  property,  that  a  corporation  in  liquidation  is  in- 

— Liability  was   affirmed   in  Maund  v.  capable  of  maintenance.     Metropolitan 

Monmouthshire    Canal    Go.     (1842)     4  Bank  v.  Pooley    (1885)    L.  R.   10  App 

Mann.    &   6.    452,   Carr.    &   M.   606,    5  Cas.  210,  54  L.  J.  Q.  B.  N    S.  449    53- 

Scott,  N.  R.  457,  2  Dowl.  N.  S.  113,  6  L.  T.  N.  S.  163,  33  Week.  Rep.  709',  49' 

Jur.  932;  Hay  y.  Gohoes  Go.   (1848)   3  J.  P.  756. 
Barb.    42;  Watson    v.    Bennett     (1851) 
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Louisiana  Code,  that  a  corporation  is  civilly  responsible  for  damages 
occasioned  by  the  acts  of  the  agents.^ 

In  order  to  affect  a  corporation  with  liability  for  an  act  committed 
by  its  servant  within  the  scope  of  his  employment,  it  is  not  necessary 
to  show  that  the  act  was  authorized  under  its  seal.^ 

2506.  Liability  of  charitable  institutions. — The  rule  that  charitable 
institutions  are  exempt  from  liability  for  the  negligence  of  their  serv- 
ants or  agents  or  representatives  is  supported  by  the  weight  of  au- 
thority. It  is  generally  held,  for  example,  that  hospitals  conducted 
for  charity  are  not  responsible  for  the  negligence  or  malpractice  of 
their  physicians,  and  that  persons  and  hospitals  which  treat  patients 
for  hire,  with  the  expectation  and  hope  of  securing  therefrom  gain 
and  profit,  are  liable  for  such  negligence  and  malpractice  on  their 
part.*  The  general  rule  is  usually  qualified  by  the  statement  that  no 
liability  exists  on  the  part  of  such  institutions,  provided  that  due  care 
has  been  used  in  the  selection  of  their  servants  or  agents.*^    Although 


8  Rabassa  v.  Orleans  Ntw.  Co.  ( 1833 ) 
5  La.  461,  25  Am.  Dec.  200  (obstruction 
of  road)  ;  Vinas  v.  Merchants'  Mut.  Ins. 
Go.  (1875)  27  La.  Ann.  367  (slander). 
In  the  former  case  the  court  remarked: 
"Though  corporate  bodies  can  enjoy  no 
rights,  nor  exercise  any  powers,  but 
those  conferred  by  the  law,  we  are  not, 
therefore,  authorized  to  conclude  that 
they  are  responsible  for  no  act  but 
those  which  the  law  expressly  declares 
they  shall  be  responsible  for.  On  the 
contrary,  we  think  they  are  bound  to 
others  for  every  injurious  act  on  their 
part,  from  which  the  law  has  not  es- 
pecially exempted  them.  No  such  ex- 
emption is  shown  here."  Rabassa  v. 
Orleans  Nav.  Co.  (1833)  5  La.  461,  464, 
25  Am.  Dec.  200. 

6  Tarhorough  y.  Sank  of  England 
(1812)  16  East  6,  14  Revised  Kep.  272 
(citing  Real  v.  Sigg  (1717)  3  P.  Wms. 
419,  2  East,  P.  C.  882)  ;  Eastern  Coun- 
ties R.  Co.  V.  Broom  (1851)  6  Exch. 
(Exch.  Ch.)  314,  15  Jur.  297,  20  L.  J. 
Exch.  N.  S.  196;  Gof  v.  Cfreat  Northern 
R.  Co.  (1861)  3  El.  &  El.  671,  30  L.  J. 
Q.  B.  N.  S.  148,  7  Jur.  N.  S.  286,  3 
L  T.  N.  S.  850;  Washington  Gaslight 
Co.  V.  Lansden  (1898)  172  U.  S.  534, 
43  L.  ed.  543,  19  Sup.  Ct.  Rep.  296; 
Pennsylvania  R.  Co.  v.  Vandiver  (1862) 
42  Pa.  365,  369,  370,  82  Am.  Dec.  520. 

1  Arkansas  Midland  R.  Co.  v.  Pearson 
(1911)  98  Ark.  399,  34  L.R.A.(N.S.) 
317,  135  S.  W.  917. 


As  to  the  liability  of  a  private  hos- 
pital to  third  persons  for  the  negligence 
of  nurses,  see  note  to  Stanley  v.  Schum- 
pert,  6  L.R.A.(N.S.)   306. 

Among  the  cases  in  which  the  general 
rule  as  to  the  nonliability  of  charitable 
institutions  is  set  forth  are:  Jensen  v. 
Maine  Eye  &  Ear  Infirmary  (1910)  107 
Me.  408,  33  L.R.A.(N.S.)  141,  78  Atl. 
898 ;     Adams    v.     University    Hospital 

(1907)  122  Mo.  App.  675,  99  S.  W.  453; 
Gable  v.  Sisters  of  St.  Francis  (1910) 
227  Pa.  254,  136  Am.  St.  Rep.  879,  75 
Atl.  1087. 

The  rule  is  that  a  charitable  insti- 
tution, public  or  private,  is  not  liable 
for  the  negligence  of  its  officers  or  serv- 
ants, whether  the  person  injured  there- 
by is  a  charity  patient  or  a  servant. 
Whittaker  v.  St.  Luke^s  Hospital  (1908) 
137  Mo.  App.  116,  117  S.  W.  1189. 

2  Corbett  v.  St.  Vincent's  Industrial 
School  (1903)  79  App.  Div.  334,  79  N. 
Y.  Supp.  369 ;  Pryor  v.  Manhattan  Eye 
&  Ear  Hospital  (1890)  ,15  N.  Y.  Supp. 
621,  note;  Joel  v.  Woman's  Hospital 
(1895)  89  Hun,  73,  35  N.  Y.  Supp. 
37;     Cunningham,    v.    Sheltering    Arms 

(1908)  61  Misc.  501,  115  N.  Y.  Supp. 
576;  harden  v.  Atlantic  Coast  Line  R. 
Co.  (1910)  152  N.  C.  318,  —  L.R.A. 
(N.S.)  — ,  67  S.  E.  971. 

If  any  contract  can  be  inferred  from 
the  relation  of  a  charity  hospital  and  a 
patient,  it  can  be  on  the  part  of  the 
corporation  only  that  it  shall  use  due 
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the  cases  are  not  in  harmony  as  to  the  reasoning  by  which  this  result 
is  reached,  there  can  be  no  doubt  but  that  such  is  the  effect  of  the 
decisions. 

One  reason  given  for  the  exemption  of  charitable  institutions  from 
liability  for  the  torts  of  their  servants  is,  that  all  funds  of  such  insti- 
tutions are  held  in  trust  for  a  particular  charitable  purpose,  and  that 
it  is  a  breach  of  trust  to  apply  them  to  any  other  purpose.  The  pay- 
ment of  damages  due  to  negligence  of  the  servants  of  the  institution 
is  not  a  purpose  contemplated  by  the  trust,  so  that  if  a  judgment  v^ere 
obtained  by  a  person  injured  through  such  negligence,  it  could  not  be 
satisfied  out  of  such  fund.     Therefore  such  a  judgment  would  be 


and  reasonable  care  in  the  selection  of 
its  agents.  McDonald  v.  Massachusetts 
General  Hospital  ( 1876 )  120  Mass.  432, 
21  Am.  Rep.  529. 

A  charitable  corporation  organized 
for  the  purpose  of  giving  gratuitous 
surgical  treatment  to  indigent  persons 
is  liable  only  for  negligence  in  selection 
of  its  employees  and  surgeons.  Van 
Tassell  v.  Manhattan  Eye  d  Ear  Hos- 
pital (1891;  Sup.  Ct.)  60  Hun,  585,  39 
N.  Y.  S.  R.  781,   15  N.  Y.  Supp.  620. 

The  local  hospital  authorities,  pro- 
viding for  the  use  of  the  inhabitants  of 
their  district  a  hospital  for  the  recep- 
tion of  persons  suffering  from  conta- 
gious diseases,  are  not  liable  for  the 
negligence  of  their  visiting  physician  in 
prematurely  discharging  a  patient, 
where  they  exercise  due  care  in  his  se- 
lection. Evans  v.  Liverpool  [1906]  1 
K.  B.  160,  74  L.  J.  K.  B.  N.  S.  742,  69 
J.  P.  263,  21  Times  L.  R.  558,  3  L.  G. 
R.  868. 

The  rule  is  that  those  who  furnish 
hospital  accommodations  and  medical 
attendance,  not  for  the  purpose  of  mak- 
ing profit  thereby,  but  out  of  charity, 
or  in  the  course  of  the  administration 
of  a  charitable  enterprise,  are  not  liable 
for  the  malpractice  of  the  physicians 
or  the  negligence  of  the  attendants  they 
employ,  but  are  responsible  only  for 
their  own  want  of  ordinary  care  in 
selecting  them.  Union  P.  B.  Co.  v. 
Artist  (1894)  23  L.R.A.  581,  9  C.  C.  A. 
14,  19  U.  S.  App.  612,  60  Fed.  365. 

In  Glavin  v.  Rhode  Island  Hospital 
(1879)  12  R.  I.  411,  34  Am.  Rep.  675, 
it  is  said:  "Though  the  relation,  of 
master  and  servant  cannot  be  said  to 
exist  between  the  hospital  and  the  phy- 
sicians  and   surgeons   attendant  on   it, 


the  hospital  does,  nevertheless,  assume 
a  responsibility,  in  that  it  uses  its  own 
judgment,  or  that  of  its  trustees,  in 
selecting  them,  and  impliedly,  therefore, 
undertakes  to  exercise  reasonable  care 
to  get  such  as  are  skilful  and  trustwor- 
thy in  their  professions.  A  patient  has 
a  right  to  rely  on  the  exercise  of  such 
care,  and  consequently  if,  through  the 
neglect  of  the  hospital  to  exercise  it,  he 
receives  an  injury,  he  is  entitled  to  look 
to  the  hospital  for  indemnity,  unless 
the  hospital  enjoys  some  extraordinary 
exemption  from  liability." 

A  railroad  hospital,  having  selected 
surgeons  skilled  and  competent  in  their 
profession,  has  discharged  every  duty 
that  humanity  or  sound  morals  impose, 
and  it  is  therefore  not  liable  for  the 
mistakes  they  thereafter  commit.  Quinn 
V.  Kansas  City,  M.  d  B.  R.  Co.  (1895) 
94  Tenn.  713,  28  L.R.A.  552,  45  Am. 
St.  Rep.  767,  30  S.  W.  1036. 

But  it  has  been  held  that  where  an 
action  against  a  public  hospital  for 
negligence  in  the  treatment  of  a  patient 
is  based  on  a  contract  for  his  admission 
into  the  hospital  for  the  purposes  of 
being  cared  for,  nursed,  attended  to,  and 
supplied  with  medical  and  surgical  at- 
tendance and  care,  the  question  of  the 
exemption  of  the  hospital  from  liabil- 
ity on  the  ground  that  it  had  used  due 
care  in  the  selection  of  physicians,  sur- 
geons, nurses,  etc.,  and  in  having  proper 
necessary  appliances,  appointments,  and 
arrangements  for  carrying  on  the  work 
of  the  hospital,  cannot  be  raised  by  de- 
murrer, since  such  facts,  if  they  afford 
an  answer  to  the  question,  should  be  set 
forth  by  way  of  plea.  Donaldson  v. 
General  PuiUc  Hospital  (1890)  30  N. 
B.  279. 
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nugatory,  and  should  not  be  permitted.'    This  doctrine,  however,  has 


*  Damages  cannot  be  recovered  from 
a  fund  held  in  trust  for  charitable  pur- 
poses. Perry  v.  House  of  Refuge  (1884) 
63  Md.  20,  52  Am.  Rep.  495. 

In  Heriot's  Hospital  v.  Ross  (1846) 
12  Clark  &  F.  507,  Lord  Cottenham  says, 
with  reference  to  the  payment  of  dam- 
ages for  the  tort  of  a  charitable  body 

(page  513):  "It  is  obvious  that  it 
would  be  a  direct  violation,  in  all  cases, 
of  the  purposes  of  a  trust,  if  this  could 
be  done;  for  there  is  not  any  person 
who  ever  created  a  trust  fund  that  pro- 
vided for  payment  out  of  it  of  damages 
to  be  recovered  from  those  who  had  the 
management  of  the  fund.  No  such  pro- 
vision has  been  made  here.  There  is  a 
trust,  and  there  are  persons  intended  to 
manage  it  for  the  benefit  of  those  who 
are  to  be  the  objects  of  the  charity.  To 
give  damages  out  of  a  trust  fund  would 
not  be  to  apply  it  to  those  objects  whom 
the  author  of  the  fund  had  in  view,  but 
would  be  to  divert  it  to  a  completely 
different  purpose." 

In  WhittaJcer  v.  St.  Luke's  Hospital 

(1908)  137  Mo.  App.  116,  117  S.  W. 
1189,  it  is  said:  "Two  rules  of  law, 
both  founded  on  motives  of  public  pol- 
icy, come  into  conflict  here:  The  rule 
of  respondeat  superior  (or,  if  not  tech- 
nically that,  akin  to  it) ,  and  the  rule 
exempting  charitable  funds  from  execu- 
tions for  damages  on  account  of  the 
misconduct  of  trustees  and  servants.  As 
both  rules  rest  on  the  same  foundation 
of  public  policy,  the  question  is  whether, 
on  the  facts  in  hand,  the  public  interest 
will  best  be  subserved  by  applying  the 
doctrine  of  respondeat  superior  to  the 
charity,  or  the  doctrine  of  immunity; 
and  we  decided  this  cause  for  respond- 
ent because,  in  our  opinion,  it  will  be 
more  useful,  on  the  whole,  not  to  allow 
charitable  funds  to  be  diverted  to  pay 
damages  in  such  a  case,  and,  moreover, 
the  weight  of  authority  is  in  favor  of 
this  view,  as  expressed  not  only  in  cases 
where  the  parties  seeking  damages  were 
patients  in  the  institution,  but  where 
they  were  not.  We  will  go  no  further 
than  the  facts  before  us  require,  and  do 
not  say  instances  of  negligence  of  offi- 
cials and  servants  could  not  arise  (e.  g., 
in  the  public  streets;  Kellogg  v.  Cfmroh 
Charity  Foundation  [1908]  128  App. 
Div.  214,  112  N.  Y.  Supp.  566)  in  which 
it  would  be  proper  to  make  a  charitable 


corporation  responsible.  We  think  the 
better  rule  of  decision  in  the  present 
case  is  that  the  respondent  is  not  lia- 
ble." 

One  reason  why  corporations  and  in- 
dividuals conducting  ^lospitals  support- 
ed by  charitable  endowments  and  con- 
tributions, and  operated  to  heal  the 
sick  and  injured,  but  not  for  profit, 
are  not  liable  for  the  negligence  of  their 
employees,  is,  that  the  moneys  in  their 
hands  constitute  a  trust  fund  devoted 
to  -a  charitable  purpose,  and  the  courts 
refuse  to  permit  it  to  be  diverted  to  the 
very  different  purpose  of  paying  for  the 
malpractice  of  their  physicians  or  the 
negligence  of  their  attendants.  Union 
P.  R.  Co.  V.  Artist  (1894)  23  L.R.A. 
581,  9  C.  C.  A.  14,  19  U.  S.  App.  612, 
60  Fed.  365. 

In  Adams  v.  University  Hospital 
(1906)  122  Mo.  App.  675,  682,  685,  99 
S.  W.  453,  it  is  said:  "It  would  be  a 
matter  of  grave  concern  and  regret  if 
funds  set  apart  for  support  of  our  char- 
itable institutions  should  be  made  sub- 
ject to  the  assaults  of  the  damage  claim- 
ant, and  be  called  upon,  not  only  for 
compensatory  recompense,  but  to  stand 
for  punishment  in  the  way  of  exemplary 
damages.  Especially  would  it  strike  one 
as  unfortunate,  when  it  is  realized  that 
such  claimant  has  his  primary  right  to 
hold  to  the  strictest  accountability  the 
individual  who  does  him  the  injury  for 
which  he  makes  complaint;  and  that  in 
denying  him  the  right  to  impoverish 
benevolence  we  do  not  deny  him  a  rem- 
edy against  the  actual  wrongdoer." 

In  Doumes  v.  Harper  Hospital  (1894) 
101  Mich.  555,  25  L.R.A.  602,  45  Am. 
St.  Itep.  427,  60  N.  W.  42,  it  is  said: 
"If  the  contention  of  the  learned  counsel 
for  the  plaintiff  be  true,  it  follows  that 
the  charity  or  trust  fund  must  be  used 
to  compensate  injured  parties  for  the 
negligence  of  the  trustees,  or  architects 
and  builders,  upon  whose  judgment  reli- 
ance is  placed  as  to  plans  and  strength 
of  materials;  of  physicians  employed  to 
treat  patients;  and  of  nurses  and  at- 
tendants. In  this  way  the  trust  fund 
might  be  entirely  destroyed  and  divert- 
ed from  the  purpose  for  which  the  donor 
gave  it.  Charitable  bequests  cannot  be 
thus  thwarted  by  negligence  for  which 
the  donor  is  in  no  manner  responsible. 
If,  in  the  proper  execution  of  the  trust. 
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been  repudiated  in  some  of  the  cases.*  The  difficulty  with  the  im- 
pairment of  the  trust  fund  theory  is,  that  to  apply  it  consistently,  it 
would  exempt  charitable  institutions  from  all  liability  for  negligence 
whatsoever ;  whereas,  even  in  cases  upholding  this  theory,  some  excep- 
tions are  made.  It  is  generally  assumed  that  such  institutions  would 
be  responsible,  for  example,  for  negligence  in  the  selection  of  their 


a  trustee  or  an  employee  commits  an  act 
of  negligence,  he  may  be  held  responsible 
for  his  negligent  act;  but  the  law  jeal- 
ously guards  the  charitable  trust  fund, 
and  does  not  permit  it  to  be  frittered 
away  by  the  negligent  acts  of  those  em- 
ployed in  its  execution.  The  trustees 
of  this  fund  could  not  by  their  own 
■direct  act  divert  it  from  the  purpose 
for  which  it  was  given,  or  for  which 
the  act  of  the  legislature  authorized  the 
title  to  be  vested  in  the  defendant.  It 
certainly  follows  that  the  fund  cannot 
be  indirectly  diverted  by  the  tortious  or 
negligent  acts  of  the  managers  of  the 
fund,  or  their  employees,  though  such 
acts  result  in  damage  to  an  innocent 
beneficiary.  Those  voluntarily  accept- 
ing the  benefit  of  the  charity  accept  it 
upon  this  condition." 

And  in  Maia  v.  Eastern  State  Hospi- 
tal (1899)  97  Va.  507,  514,  47  L.R.A. 
577,  34  S.  E.  617,  a  case  of  a  hospital 
maintained  by  the  state  as  a  governmen- 
tal agency,  it  is  said:  "The  directors 
in  this  case  clearly  had  no  right  to  pay 
damages  for  the  grievance  complained  of 
out  of  any  funds  under  their  control. 
Those  funds  were  appropriated  by  the 
state  to  pay  the  expenses  of  caring  for 
and  maintaining  the  inmates  of  the  hos- 
pital, and  not  for  paying  damages  re- 
sulting from  the  negligent  management 
of  those  in  charge  of  it.  If  such  dam- 
ages were  chargeable  on  the  funds  or 
property  under  the  control  of  the  di- 
rectors, their  payment  might  prevent 
the  accomplishment  of  the  very  object 
for  which  the  money  was  appropriated. 
The  taxpayers  might  thus  become  in- 
surers against  the  negligence  of  public 
officials,  instead  of  being  contributors 
for  the  support  and  maintenance  of  a 
great   public  charity." 

4  Hewett  v.  Woman's  Hospital  Aid 
Asso.  (1906)  73  N.  H.  556,  7  L.R.A. 
(N.S.)  496,  64  Atl.  190;  Gallon  v. 
House  of  Good  Shepherd  (1909)  158 
Mich.  361,  24  L.R.A. (N.S.)  286,  133  Am. 
St.  Rep.  387,  122  N.  W.  631. 

It  was  held  in  Rhode  Island  in  respect 


to  a  hospital,  that  it  was  liable  to  a 
paying  patient  for  negligent  treatment, 
although  the  hospital  was  administered 
largely  as  a  charity,  with  income  de- 
rived mainly  from  endowments  and  vol- 
untary contributions,  and  its  physicians 
gave  gratuitous  services,  except  for  the 
board  and  lodging  given  to  those  persons 
who  were  constantly  in  attendance. 
Glavin  v.  Rhode  Island  Hospital  ( 1879 ) 
12  R.  I.  411,  34  Am.  Rep.  675. 

The  Rhode  Island  case  holds  that  a 
corporation  holding  property  for  a  char- 
ity should  not  be  more  highly  privileged 
than  corporations  created  for  public 
purposes,  holding  their  property  for 
such  purposes ;  but  it  says :  "It  may  be 
that  some  of  the  corporate  property,  the 
buildings  and  grounds,  for  example,  is 
subject  to  so  strict  a  dedication  that  it 
cannot  be  diverted  to  the  payment  of 
damages.  But  however  that  may  be,  we 
understand  that  the  defendant  corpora- 
tion is  in  the  receipt  of  funds  which  are 
applicable  generally  to  the  uses  of  the 
hospital,  and  following  the  decision  in 
Mersey  Docks  Trustees  v.  Gibbs  (1864) 
L.  R.  1  H.  L.  93,  11  H.  L.  Oas.  686, 
35  L.  J.  Exch.  N.  S.  225,  12  Jur.  N.  S. 
571,  14  L.  T.  N.  S.  677,  14  Week.  Rep. 
872,  we  think  a  judgment  in  tort  for 
damages  against  the  corporation  can  be 
paid  out  of  them."  It  is  seen,  therefore, 
that  the  Rhode  Island  case  treats  the 
case  of  a  charitable  corporation  as  gov- 
erned by  the  same  rule  as  that  govern- 
ing public  corporations.  But  this  is 
now  reversed  by  statute.  R.  I.  Pub. 
Laws  1880,  chap.  802,  p.  107. 

In  Donaldson  v.  General  Public  Hos- 
pital (1890)  30  N.  B.  279,  it  was  held 
that  the  fund  raised  by  rates  prescribed 
by  a  statute  for  establishing  a  general 
public  hospital,  or  moneys  given  thereto 
for  the  purposes  of  the  charity,  might 
be  applied  to  the  satisfaction  of  a  judg- 
ment for  damages  due  to  negligence  in 
the  treatment  of  a,  patient.  The  court 
said:  "In  Levingston  v.  Lurgan  Union 
(1868)  Ir.  Rep.  2  C.  L.  202,  in  an  action 
brought  against  the  poor  law  guardians 
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servants;  but  if  nonliability  is  based  on  the  doctrine  that  the  trust 
fund  must  not  be  impaired,  why  should  there  be  any  distinction  in 
this  respect  between  negligence  in  the  selection  of  servants  and  negli- 
gence of  servants  chosen  with  due  care  ?  In  either  case  if  judgment 
is  to  be  paid  out  of  the  trust  fund,  it  is  bound  to  be  impaired.  The 
same  reasoning  would  apply  to  negligence  in  the  care  of  the  buildings, 
resulting  in  injury  to  a  patient  or  to  a  third  person,  and  negligence, 
say,  of  an  ambulance  driver,  causing  injury  to  a  third  person,*  and  to 


of  a  union,  in  their  corporate  capacity, 
for  injury  caused  to  the  plaintiflf  by 
making  a  sewer  and  discharging  the 
sewerage  from  the  workhouse  into  a 
stream,  to  the  use  of  which  the  plaintiff 
was  entitled,  it  was  held  that  the  action 
was  maintainable,  although  it  did  not 
appear  that  the  rates  or  other  corporate 
property  of  the  guardians  were  appli- 
cable to  satisfy  the  damages  which 
might  be  recovered  by  the  plain- 
tiff. .  .  ."  On  page  219  the  learned 
chief  justice  says:  "Upon  the  ultimate 
decisions  in  these  two  cases,  Mersey 
Docks  Trustees  v.  CHbis  and  Coe  v.  Wise 
(1866)  L.  R.  1  Q.  B.  711,  7  Best  &  S. 
831,  35  L.  J.  Q.  B.  N.  S.  262,  14  L.  T. 
N.  S.  891,  14  Week.  Rep.  865,  it  must,  1 
think,  be  now  taken  as  established: 
First,  that  unless  the  provisions  of  the 
legislature  by  express  enactment  or  nec- 
essary implication  otherwise  determine, 
an  action  for  such  a  wrong  as  that 
which  is  the  subject  of  the  present  suit 
lies  against  a  corporation  or  public  trus- 
tees acting  gratuitously  for  public  pur- 
poses; secondly,  that  they  are  not  ex- 
empted by  the  legislature  from  this 
liability,  because  the  legislative  provi- 
sions which  regulate  them  do  not  pro- 
vide funds  out  of  which  the  damages 
recovered  in  an  action  against  them  can 
be  paid,  or  because  these  provisions  es- 
pecially apply  their  funds  to  purposes 
not  including  the  payment  of  such  dam- 
ages; and  thirdly  (what,  indeed,  may 
be  considered  as,  in  principle,  comprised 
in  the  second  proposition ) ,  that  this  lia- 
bility subsists  although  no  property, 
whether  provided  by  act  of  Parliament 
or  otherwise,  be  shewn  to  exist  liable  to 
execution  upon  a  judgment." 

5  In  Adams  v.  University  Hospital 
(1906)  122  Mo.  App.  675,  99  S.  W.  453, 
it  is  said:  "But  it  is  manifest  that 
if  we  uphold  a  rule  which  would  make 
an  institution  of  charity  liable  to  a 
patient   who   has    been    injured    by   an 


incompetent  servant,  negligently  select- 
ed, we  destroy  the  principle  we  have 
endeavored  to  make  plain,  that  chari- 
table trust  funds  cannot  be  diverted 
from  the  purposes  of  the  donor.  For  it 
can  make  no  difference,  so  far  as  the 
integrity  of  the  fund  is  concerned, 
whether  it  be  sought  after  by  one  who 
is  injured  by  the  negligence  of  a  serv- 
ant, or  the  negligent  selection  of  such 
servant." 

And  in  Kellogg  v.  Church  Charity 
Foundation  (1908)  128  App.  Div.  214, 
112  N.  Y.  Supp.  566,  it  is  said:  "In 
many,  if  not  most,  of  the  cases,  a  ground 
for  the  nonliability  for  the  torts  ol 
agents  or  servants  of  charitable  institu- 
tions is  that  to  pay  damages  for  such 
torts  would  be  a  diversion  of  their  funds 
from  the  trust  purposes  for  which  they 
are  donated  by  the  charitable,  and  thus 
a  contravention  of  the  trust;  and  that 
as  such  institutions  have  no  other  funds, 
it  would  be  futile  to  allow  judgments 
to  be  taken  against  them  in  such  cases. 
But  the  opinions  of  the  judges  in  these 
same  cases  almost  invariably  except 
cases  where  the  agent  or  servant  was  in- 
competent and  there  was  negligence  in 
his  selection;  failing  to  take  note  that 
it  would  be  as  much  a  diversion  of  the 
trust  funds  to  pay  damages  for  the  tort 
of  negligence  in  selection  as  for  any 
other  tort.  If  the  rule  exist,  it  must 
necessarily  apply  to  all  torts  and  in  all 
cases.  The  only  support  for  the  argu- 
ment that  it  does  exist  is  found  in  the 
remarks  of  judges  in  certain  rather  old 
English  cases,  which  were  repudiated  in 
later  cases,  and  never  had  a  direct  ap- 
plication to  actions  of  tort  eigainst  char- 
itable corporations  such  as  are  now  com- 
mon. It  is  true  that  an  action  does  not 
lie  against  a  trustee  under  a  will,  or 
the  like,  as  such,  for  his  torts  or  those 
of  his  servants  in  the  affairs  or  adminis- 
tration of  the  trust.  He  has  to  be  sued 
individually;   but  the  reason  is  purely 
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negligence  as  to  all  of  those  duties  which  are  cast  upon  masters  by 
law,  and  which  cannot  be  delegated.*  The  trust  fund  doctrine  may, 
however,  be  applied  to  those  who  accept  the  services  of  such  institu- 
tions on  the  theory  of  an  implied  contract  to  exempt  the  fund  from 
liability  for  negligence,  and  this  is  the  position  taken  in  some  of  the 
cases.     This  rule  would,  of  course,  not  extend  to  outsiders,''  but  it 


technical,  and  the  courts  allow  the  judg- 
ment against  him  individually  for  dam- 
ages to  be  paid  out  of  the  trust  funds, 
if  he  was  free  from  wilful  misconduct 
in  the  tort.  No  rule,  therefore,  that 
trust  funds  may  not  be  used  to  pay  dam- 
ages for  torts  in  the  administration  of 
the  trust  exists  even  in  the  case  of  ordi- 
nary express  trusts,  let  alone  in  the 
general  trusts  of  charitable  corporations 
{Powers  V.  Massachusetts  Homeopathic 
Hospital  [1901]  65  L.R.A.  372,  47  C.  C. 
A.  122,  109  Fed.  294;  Bruce  v.  Central 
M.   E.    Church    [1907]    147   Mich.   230, 

10  L.R.A.(N.S.)    74,    110   N.    W.   951, 

11  Ann.  Cas.  150;  Hewett  v.  Woman's 
Hospital  Aid  Asso.  [1906]  73  N.  H.  566, 
7  L.R.A.(N.S.)  496,  64  Atl.  190).  The 
position  of  such  a  corporation  in  respect 
of  its  torts  would  seem  to  be  the  same 
as  that  of  an  individual  carrying  on 
similar  charitable  work  with  donated 
funds  or  with  his  own  funds.  I  do  not 
understand  that  if  my  servant,  sent  out 
by  me  on  an  errand  of  mercy  or  char- 
ity, negligently  runs  over  one  in  the 
street,  I  am  not  liable  for  his  act." 

In  Powers  v.  Massachusetts  Homeo- 
pathic Hospital  (1901)  65  L.R.A.  372, 
47  C.  C.  A.  122,  109  Fed.  294,  after  re- 
ferring to  the  impairment  of  the  trust 
fund  doctrine,  it  is  said:  "It  follows 
that  if  the  defendant,  by  its  servants, 
should  negligently  permit  the  staircase 
of  a  building  from  which  it  derives  a 
profit  to  fall  out  of  repair,  it  would  not 
be  liable  for  damage  suffered  by  reason 
of  this  negligence.  It  follows  also  that 
a  person  walking  along  the  street,  and 
injured  by  the  fall  of  a  stone  cornice 
negligently  maintained  above  the  side- 
walk, can  or  cannot  recover  for  the  dam- 
age suffered,  according  as  the  building 
from  which  the  stone  falls  is  the  prop- 
erty of  a  private  individual  or  of  a 
public  charity.  Indeed,  the  principle 
extends  even  further  than  this.  There 
is  no  less  impropriety  in  diverting  funds 
impressed  with  a  trust  for  the  benefit 
of  individuals  than  in  diverting  those 
impressed    with    a    trust   for    a    public 


charity.  Yet  the  effectual  though  indi- 
rect liability  of  a  private  trust  fund  for 
the  torts  of  those  concerned  in  its  man- 
agement is  undoubtedly  recognized. 
.  .  .  We  are  unable,  therefore,  to 
agree  with  the  proposition  which  alto- 
gether exempts  a  trust  fund  from  lia- 
bility for  the  torts  of  those  concerned  in 
its  administration." 

6  Kellogg  v.  Church  Charity  Founda- 
tion (1908)  128  App.  Div.  214,  112  N. 
Y.  Supp.  566. 

A  public  charitable  institution  or- 
ganized for  reformatory  purposes  is  lia- 
ble in  damages  to  one  whom  it  impris- 
ons in  its  institution  without  lawful 
authority,  and  it  cannot  escape  liability 
on  the  theory  that  it  is  not  liable  for 
the  acts  of  its  servants,  since  its  duty 
with  respect  to  such  imprisonment  is 
one  which  it  cannot  delegate.  Gallon  v. 
House  of  Good  Shepherd  (1909)  158 
Mich.  361,  24  L.R.A.(N.S.)  286,  133  Am. 
St.  Rep.  387,  122  N.  W.  631. 

7  "The  law  may  imply  an  intention  on 
the  part  of  the  donors  of  the  charitable 
funds  that  such  funds  shall  be  used  for 
the  charitable  purpose  only,  and  then 
imply  an  acquiescence  in  this  intention 
by  all  persons  who  accept  the  benefits 
of  the  charity,  and  in  that  way  spell 
out  a  waiver  by  such  persons  of  any 
responsibility  of  the  institution  for  the 
negligence  or  torts  of  its  servants.  If 
the  courts  want  to  exempt  such  institu- 
tions, this  may  be  a  tenable,  though 
some  may  think  a  rather  ingenious  or 
far-fetched,  ground  on  which  to  do  it. 
But  no  such  acquiescence  or  waiver  can 
be  attributed  to  an  outsider, — to  a  per- 
son run  over  in  the  highway  by  the  am- 
bulance of  such  an  institution  by  the 
negligence  of  its  driver."  Kellogg  v. 
Church  Charity  Foundation  (1908)  128 
App.  Div.  214,  112  N.  Y.  Supp.  566. 

"One  who  accepts  the  benefit  either 
of  a  public  or  a  private  charity  enters 
into  a  relation  which  exempts  his  bene- 
factor from  liability  for  the  negligence 
of  his  servants  in  administering  the 
charity;   at  any  rate,  if  the  benefactor 
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has  used  due  care  in  selecting  those 
servants.  To  paraphrase  the  illustra- 
tion put  by  the  learned  judge  before 
whom  this  case  was  tried,  it  would  be 
intolerable  that  a  good  Samaritan,  who 
takes  to  his  home  a  wounded  stranger 
for  surgical  care,  should  be  held  person- 
ally liable  for  the  negligence  of  his 
servant  in  caring  for  that  stranger. 
Were  the  heart  and  means  of  that  Sa- 
maritan so  large  that  he  was  able,  not 
only  to  provide  for  one  wounded  man, 
but  to  establish  a  hospital  for  the  care 
of  a  thousand,  it  would  be  no  less  in- 
tolerable that  he  should  be  held  person- 
ally liable  for  the  negligence  of  his  serv- 
ant in  caring  for  any  one  of  those  thou- 
sand wounded  men.  We  cannot  perceive 
that  the  position  of  the  defendant  differs 
from  the  case  supposed.  The  persons 
whose  money  has  established  this  hos- 
pital are  good  Samaritans,  perhaps  giv- 
ing less  of  personal  devotion  than  did 
he,  but,  by  combining  their  liberality, 
thus  enabled  to  deal  with  suffering  on 
a  larger  scale.  If,  in  their  dealings  with 
their  property  appropriated  to  charity, 
they  create  a  nuisance  by  themselves  or 
by  their  servants,  if  they  dig  pitfalls  in 
their  grounds  and  the  like,  there  are 
strong  reasons  for  holding  them  liable 
to  outsiders  like  any  other  individual 
or  corporation.  The  purity  of  their 
aims  may  not  justify  their  torts;  but, 
if  a  suffering  man  avails  himself  of  their 
charity,  he  takes  the  risks  of  malprac- 
tice if  their  charitable  agents  have  been 
carefully  selected."  Powers  v.  Massa- 
chtisetts  Homeopathic  Hospital  (1901) 
65  L.E.A.  372,  47  C.  C.  A.  122,  131,  lOG 
Fed.  294. 

In  Hillyer  v.  St.  Bartholomev^s  Hos- 
pital [1909]  2  K.  B.  820,  Kennedy,  L. 
J.,  said:  "The  legal  duty  which  the 
hospital  authority  undertakes  towards 
a  patient,  to  whom  it  gives  the  privilege 
of  skilled  surgical,  medical,  and  nursing 
aid  within  its  walls,  is  an  inference  of 
law  from  the  facts.  In  my  opinion  it 
is  not  the  ordinary  duty  of  a  person 
who  deals  with  another  through  his 
servants  or  agents,  and  undertakes  re- 
sponsibility to  that  other  person  for 
damage  resulting  from  any  injury  in- 
flicted upon  him  by  the  negligence  of 
those  servants  or  agents.  In  my  view, 
the  duty  which  the  law  implies  in  th< 
relation  of  the  hospital  authority  to  a 
patient  and  the  corresponding  liability 
are  limited.  The  governors  of  a  public 
hospital,  by  their  admission  of  the  pa- 


tient to  enjoy  in  the  hospital  the  gratu- 
itous benefit   of   its   care,   do,   I   think, 
undertake  that  the  patient  whilst  there 
shall  be  treated  only  by  experts,  whether 
surgeons,  physicians,  or  nurses,  of  whose 
professional    competence   the   governors 
have   taken    reasonable    care   to   assure 
themselves;     and,    further,    that    those 
experts  shall  have  at  their  disposal,  for 
the  care  and  treatment  of  the  patient, 
fit  and  proper  apparatus  and  appliances. 
But  I  see  no  ground  for  holding  it  to 
be  a  right  legal  inference  from  the  cir- 
cumstances of  the  relation  of  hospital 
and  patient  that  the  hospital  authority 
makes  itself  liable  in  damages  if  mem- 
bers of  its  professional  staff,  of  whose 
competence    there    is    no    question,    act 
negligently  towards  the  patient  in  some 
matter  of  professional  care  or  skill,  or 
neglect  to  use,  or  use  negligently,  in  his 
treatment,  the  apparatus  or  appliances 
which  are  at  his  disposal.     It  must  be 
understood  that  I  am  speaking  only  of 
the  conduct  of  the  hospital  staff  in  mat 
ters  of  professional  skill,  in  which  the 
governors    of    the    hospital    neither    do 
nor  could  properly  interfere  either  by 
rule  or  by  supervision.     It  may  well  be, 
and  for  my  part  I  should,  as  at  present 
advised,  be  prepared  to  hold,  that  the 
hospital  authority  is  legally  responsible 
to  the  patients  for  the  due  performance 
of  their  servants  within  the  hospital  of 
their  purely  ministerial  or  administra- 
tive  duties,   such   as,   for   example,   at- 
tendances of  nurses   in   the  wards,  the 
summoning  of  medical  aid  in  cases  of 
emergency,  the  supply   of  proper  food, 
and  the  like.    The  management  of  a  hos- 
pital ought  to  make  and  does  make  its 
own  regulations  in  respect  of  such  mat- 
ters of  routine,  and  it  is,  in  my  judg- 
ment, legally  responsible  to  the  patients 
tor  their  sufficiency,  their  propriety,  and 
observance    of   them   by   the   servants." 
A  charitable  trust,  like  all  other  cor- 
porations, is  subject  to  the  general  laws 
of  the  land,  and  cannot,  therefore,  claim 
exemption   from   responsibility   for   the 
torts   of   its   agents,   unless   that   claim 
is  based  on  a  contract  with  the  person 
injured  by  such  a  tort.    Bruce  v.  Central 
M.   E.    Church    (1907)    147   Mich.   230, 
10  L.R.A.(N.S.)   74,  110  N.  W.  951,  11 
Ann.  Cas.  150. 

A  religious  corporation  is  liable  for 
injuries  to  one  engaged  in  repairing  its 
property  through  the  negligence  of  its 
servant  in  furnishing  an  unsafe  scaf- 
folding, since  this  is  not  the  case  of  & 
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might  be  made  to  apply,  even  to  pay  cases.'  The  question  of  liability 
for  breach  of  contract  to  furnish  services,  however,  is  outside  of  the 
scope  of  this  treatise.' 

In  some  cases  it  is  said  that  such  exemptions  of  charitable  institu- 
tions as  are  allowed  should  not  be  placed  on  the  ground  that  their 
object  is  charitable,  but  on  the  ground  that  the  persons  whose  negli- 
gence causes  the  injury  complained  of  are  not  the  servants  of  the 
institution.  Attention  is  called  to  the  fact  that  the  great  bulk  of  the 
cases  of  injuries  to  patients  are  caused  by  the  fault  of  physicians  or 
surgeons,  and  their  attendants,  who,  while  engaged  in  caring  for  pa- 
tients, are  not  servants  of  the  institution,  since  they  are  not  under 
such  control  as  is  necessary  to  create  the  relation  of  master  and  serv- 
ant. The  ordinary  rules  of  liability  in  master  and  servant  cases  are 
therefore  applied.^"  A  physician  or  surgeon,  it  is  said,  cannot  be 
regarded  as  an  agent  or  servant  in  the  usual  sense  of  the  term,  since 
he  is  not  and  necessarily  cannot  be  directed  in  the  diagnosing  of 
diseases  and  injuries  and  prescribing  treatment  therefor;  his  office 
being  to  exercise  his  best  skill  and  judgment  in  such  matters,  without 
control  from  those  by  whom  he  is  called  or  his  fees  are  paid.^^    So  it 


contract  with  a  person  accepting  a  bene- 
fit from  a  charity.    Ibid. 

Assuming  that  a  zoological  society 
created  for  scientific  and  educational 
purposes  is  a  charitable  institution,  it 
is  nevertheless  liable  for  injury  to  a 
person  lawfully  upon  its  premises  for 
the  prosecution  of  a  lawful  work,  where 
that  pers6n  is  injured  by  the  negligence 
of  one  of  its  employees,  since  the  per- 
son injured  is  not  a  beneficiary  of  the 
institution.  Gartland  v.  New  York  Zo- 
ological Soc.  (1909)  135  App.  Div.  163, 
120  N.  Y.  Supp.  24. 

8  For  cases  as  to  pay  patients,  see 
note  29,  infra. 

9  Ward  V.  St.  Vincent's  Hospital 
(1899)  39  App.  Div.  624,  57  N.  Y.  Supp. 
784. 

10  Kellogg  v.  Church  Charity  Found- 
ation (1908)  128  App.  Div.  214,  112  N. 
Y.  Supp.  566. 

The  relation  of  master  and  servant 
does  not  exist  between  the  superintend- 
ent of  a  county  hospital  and  the  inmates 
thereof;  and  the  superintendent  is  not 
liable  for  a  trespass  committed  by  an 
inmate  in  procuring  bark  for  use  at  the 
hospital,  under,  but  not  in  accordance 
with,  his  direction,  and  not  resulting 
from  his  carelessness  in  giving  the  di- 


rections. Schrubhe  v.  Connell  (1887) 
69  Wis.  476,  34  N.  W.  502. 

11  Arkansas  Midland  R.  Go.  v.  Pear- 
son (1911)  98  Ark.  399,  34  L.E.A.(N. 
S.)   317,  135  S.  W.  917. 

A  visiting  physician  of  a  district  hos- 
pital, employed  to  advise  the  corpora- 
tion and  giv«  his  opinion  as  a  medical 
man  as  to  the  condition  and  treatment 
of  patients,  is  not  the  servant  of  the 
corporation  in  the  premature  discharge 
of  a  patient,  so  as  to  render  the  hospital 
liable  for  his  negligence.  Evans  v.  Liv- 
erpool [1906]  1  K.  B.  160,  74  L.  J.  K.  B. 
N.  S.  742,  69  J.  P.  263,  21  Times  L.  E. 
558,   3   L.   G.   R.    868. 

The  corporations  or  individuals  that 
administer  charitable  trusts  must,  after 
all,  leave  the  treatment  of  the  patients 
to  the  superior  knowledge  and  skill 
of  the  physicians.  They  cannot  direct 
the  latter  as  the  master  may  ordinarily 
direct  the  servant,  what  to  do  and  how 
to  do  it.  If  they  do  so,  the  physicians 
would  be  bound  to  exercise  their  own 
superior  skill  and  better  judgment,  and 
to  disobey  their  employers,  if,  in  their 
opinion,  the  welfare  of  the  patients  re- 
quire it.  Union  P.  R.  Go.  v.  Artist 
(1894)  23  L.R.A.  581,  9  C.  C.  A.  14, 
19  U.  S.  App.  612,  60  Fed.  365. 
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is  declared  that  surgical  interns,  acting  as  surgeons  under  the  rules 
of  the  hospital,  hold  the  same  relation  to  the  hospital  as  the  attendant 

In   Glavin  v.  Rhode  Island  Hospital  ion,  the  welfare  of  the  patient  required 

(1879)    12  R.  I.  411,  34  Am.  Rep.  675,  it.'" 

it  is  said :     "Here  the  physicians  or  sur-  A  surgeon,  hired  by  a  railroad  com- 

geons  are  selected  by  the  corporation  or  pany  to  treat  an   injured  employee,   is 

"the  trustees.     But  does  it  follow  from  not  regarded  as  sustaining  in  full  meas- 

this  that  they  are  the  servants  of  the  ure  the  relation  of  servant  to  the  rail- 

Kjorporation  ?     We  think  not.     If  A  out  way  company.    That  relation  carries  the 

of  charity  employs   a  physician  to  at-  right   of   direction   and   control   of   the 

tend  B,  his  sick  neighbor,  the  physician  servant  by  the  master  as  to  the  mode  in 

does  not  become  A's  servant,  and  A,  if  which  the  former  shall  do  his  work ;  and 

he   has   been   duly   careful   in   selecting  when  an  employer,  instead  of  reserving 

him,   will  not  be  answerable   to  B  for  in  terms  or  by  implication  the  right  of 

his  malpractice.     The  reason  is,  that  A  direction,  contracts  for  the  exercise  of 

does  not  undertake  to  treat  B  through  independent  judgment  and  skill  on  the 

the  agency  of  the  physician,  but  only  part  of  the  person  employed,  the  latter 

-to   procure   for   B   the   services   of   the  is  often  regarded  as  a  separate  contrac- 

physician.     The  relation  of  master  and  tor,  and  alone  responsible  for  his  torts, 

-servant   is   not   established   between   A  Eaggerty  v.  St.  Louis,  K.  d>  W.  W.  R. 

and  the  physician.    And  so  there  is  no  Co.  (1903)   100  Mo.  App.  424,  74  S.  W. 

such  relation  between   the   corporation  456. 

and   the   physician    and   surgeons   who  A  physician  who  was  appointed  super- 
,give  their  services  at  the  hospital.     It  intendent  of  a  hospital  by  a  board  which 
is   true   the   corporation   has   power   to  derived  its  powers  of  appointment  from 
•dismiss  them;  but  it  has  this  power  not  a  provision  in  the  New  Zealand  hospital 
because  they  are  its  servants,  but  be-  and  charitable  institution  act  1885,  and 
■cause  of  its  control  of  the  hospital  where  who,  by  the  terms  of  his  contract,  was 
their  services  are  rendered.    They  would  to  have  complete  control  of  the  hospital 
not  recognize  the  right  of  the  corpora-  and  of  the  treatment  of  patients  there- 
tion,    while    retaining    them,    to    direct  in,  was  held  not  to  be  a  servant.    It  was 
them   in  their   treatment   of   patients."  declared  to  be  absurd  to  suggest  that 
Surgeons  employed  in  a  railroad  hos-  he  had  undertaken  to  treat  patients  on 
pital  to   attend  to   patients   cannot   be  the  footing  that  the  board  might  direct 
regarded  as  the  servants  of  the  corpora-  him  as  to  the  mode  of  treatment,  as  to 
tion,  since  they  are  not  employed  to  do  whether  this  or  that  operation  should 
■ordinary  corporate  work,  but  to  render  be    performed,    how    it    should   be    per- 
service  requiring  special  training,  skill,  formed,  and  what  the  subsequent  treat- 
and  experience.     Quinn  v.  Kansas  City  ment  was  to  be.     No  medical  man  could 
M.  &  B.  R.  Go.    (1895)    94  Tenn.  713,  be  regarded  as  undertaking  to  treat  a 
28  L.R.A.  552,  45  Am.  St.  Rep.  767,  30  patient  on  such  terms,  and  independent^ 
S.  W.  1036.     The  court  said:     "To  per-  ly  of  the  general  consideration,  the  con- 
form these  services  so  as  to  make  them  tract  in  the  case  before  the  court  ex- 
•eflfectual  for  the  saving  of  life  or  limb,  pressly  provided  that  the  physician  was 
it   was    necessary   that   these   surgeons  to  have   complete  control.     District   of 
■should   bring   to   their   work   not    only  Aucldand    Hospital    Board    v.    Lovett 
their  best  skill,  but  the  right  to  exercise  ( 1892 )  10  New  Zealand  L.  R.  597. 
it    in    accordance    with    their    soundest  But  it  has  been  held  that  under   a 
judgment  and  without  interference.  Not  statute    establishing    a    general    public 
only  was  this  the  right  of  these  sur-  hospital    (act  23  Vict.   chap.   61,   §  4) 
^eons,  but  it  was  as  well  a  duty  that  which  enacts:     "It  shall  be  the  duty  of 
the  law  imposed.     If  the  railroad  au-  the  commissioners,  and  they  are  thereby 
thorities  had  undertaken  to  direct  them  authorized  and  required,  to  exercise  a 
as  to  the  method  of  treatment  of  injured  general,    diligent,    and    efficient    super- 
•men,  and  this  method  was  regarded  by  vision,  management,  and  control  of  and 
them  as  unwise,  they  would  have  been  over  all  the  affairs,  business,  condition, 
""bound   to  exercise   their   own   superior  and  estate  of  the  said  hospital ;  to  nomi- 
-skill  and  better  judgment,  and  to  dis-  nate  and  appoint,  remove,  displace,  and 
.obey  their  employers  if,  in  their  opin-  discharge  all  and  such  physicians,  sur- 
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surgeon."  And  that  hospital  attendants  and  nurses,  while  employed 
in  the  operating  rooms,  cease  for  the  time  being  to  be  servants  of  the 
hospital,  since  they  are,  for  the  purpose  of  the  operation,  solely  in 
charge  of  the  operating  surgeon.^'  It  is  evident,  however,  that  there 
are  many  persons  engaged  in  the  work  of  charitable  institutions  who 
are  strictly  servants,  and  that  if  the  doctrine  of  respondeat  superior 
is  to  be  applied  as  in  ordinary  cases,  the  institution  must  be  declared 
liable  for  their  torts.  It  has  been  held,  for  example,  that  a  charitable 
hospital  corporation  is  responsible  for  an  injury  to  a  third  person, 
caused  by  the  negligence  of  its  ambulance  driver."  Under  the  rule 
adopted  in  these  cases,  charitable  institutions  would  necessarily  be 
liable  for  their  own  negligence  in  the  performance  of  non-delegable 
duties.  It  is  impossible,  however,  to  reconcile  all  of  the  cases  on  this 
theory. 

Another  ground  for  exempting  charitable  institutions  for  the  neg- 
ligence or  wrongful  acts  of  their  servants  is,  since  such  institutions 
receive  no  profit  or  benefit  from  their  acts,  the  rule  of  respondeat 
superior  ought  not  to  apply.  The  doctrine  of  respondeat  superior  is 
based  on  public  policy,  and  does  not  rest  on  principles  of  abstract 
justice.  It  has  been  deemed  wise  to  hold  the  master  responsible  for 
the  wrongful  acts  of  his  servant  under  this  doctrine  because  he  is  sup- 
posed to  profit  by  the  acts  of  such  servants.  This  is  not  the  case  with 
servants  of  charitable  institutions,  and  so  it  is  said  the  rule  ought  not 
to  be  extended  to  them.*^  This  reasoning,  however,  would  render 
such  institutions  exempt  from  liability  for  injuries  to  persons  not 
accepting  the  services  of  the  institution,  caused  by  the  negligence 

geons,  clerks,  nurses,  servants,  keepers,  18  Hillyer  v.  St.  Ba/rtholomew's  Hos- 

and   other   officers   or   persons    as   they  pital  [1909]  2  K.  B.  820,  78  L.  J.  K.  B. 

from  time  to  time  may  deem  necessary  N.  S.  958,  101  L.  T.  N.  S.  368,  25  Times 

or  expedient  for  duly  carrying  on  the  L.  R.  762,  53  Sol.  Jo.  714. 

business  and  aflFairs  of  the  public  hos-  1*  Kellogg  v.  Church  Charity  Founda- 

pital;  to  fix  and  determine  the  salaries,  tion   (1908)    128  App.  Div.  214,  112  N. 

emoluments  and  allowances  to  be  paid  Y.  Supp.  566. 

or  allowed  to  the  said  physicians,  sur-  16  In  Beams  v.   Wateriury  Hospital 

geons,  and  other  officers  and  servants."  (1895),  66  Conn.  98,  31  L.R.A.  224,  33 

The  relation  of  master  and  servant  ex-  Atl.  595,  the  court  said:     "We  are  now 

ists  between  the  commissioners  and  the  asked  to  apply  this   rule  for  the   first 

physicians,   nurses,   etc.     Donaldson   v.  time  to  a  class  of  masters  distinct  from 

General  Public  Hospital    (1890)    30  N.  all  others,  and  who  do  not  and  cannot 

B.  279.  come  within  the  reason  of  the  rule.     In 

12  Olavin   v.    Rhode   Island   Hospital  other  words,  we  are  asked  to  extend  the 

(1879)    12  R.  I.  411,  34  Am.  Rep.  675.  rule  and  to  declare  a  new  public  policy. 

But  a  hospital  intern  is,  so  far  as  his  and    say:      On    the   whole,    substantial 

duty  to  send  for  a  surgeon  is  concerned,  justice   is   best   served   by   making   the 

the    servant    of    the    hospital,    and    his  owners  of  a  public  charity  involving  no 

neglect  to  call  a  surgeon  when  required  private  profit  responsible  not  only  for 

is  the  neglect  of  the  corporation.     Ibid,  their  own  wrongful  negligence,  but  also 
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of  their  servants,  and  the  courts  do  not  seem  to  be  inclined  to  go  that 
far.^« 

In  the  case  of  institutions  conducted  by  the  state  or  municipality, 
exemption  from  liability  is  often  put  on  the  ground  that  the  state  or 
municipality  is  exercising  a  governmental  function  for  the  benefit  of 
the  people,  and  therefore  cannot  be  sued  for  injuries  caused  by  the 
negligence  of  its  servants.^''  In  some  of  the  cases  the  exemption  from 
liability  seems  to  turn  partly  on  the  theory  that  funds  intended  to  be 


for  the  wrongful  negligence  of  the  serv- 
ants they  employ  only  for  a  public  use 
and  a  public  benefit.  We  think  the  law 
does  not  justify  such  an  extension  of 
the  rule  of  respondeat  superior.  It  is 
perhaps  immaterial  whether  we  say  the 
public  policy  which  supports  the  doc- 
trine of  respondeat  superior  does  not 
justify  such  extension  of  the  rule,  or 
say  that  the  public  policy  which  en- 
courages enterprises  for  charitable  pur- 
poses requires  an  exemption  from  the 
operation  of  a  rule  based  on  legal  fic- 
tion, and  which,  as  applied  to  the  own- 
ers of  such  enterprises,  is  clearly  op- 
posed to  substantial  justice.  It  is 
enough  that  a  charitable  corporation 
like  the  defendant — whatever  may  be 
the  principle  that  controls  its  liability 
for  corporate  neglect  in  the  performance 
of  a  corporate  duty — is  not  liable  on 
grounds  of  public  policy  for  injuries 
caused  by  personal  wrongful  neglect  in 
the  performance  of  his  duty  by  a  serv- 
ant whom  it  has  selected  with  due  care; 
but  in  such  case  the  servant  is  alone 
responsible  for  his  own  wrong."  "But 
the  practical  ground  on  which  the  rule 
is  based  is  simply  this:  On  the  whole, 
substantial  justice  is  best  served  by 
making  a  master  responsible  for  the 
injuries  caused  by  his  servant  acting  in 
his  service,  when  set  to  work  by  him  to 
prosecute  his  private  ends,  with  the 
expectation  of  deriving  from  that  work 
private  benefit.  This  has  at  times 
proved  a  hard  rule,  but  it  rests  upon  a 
public  policy  too  firmly  settled  to  be 
questioned." 

Upon  the  question  of  the  liability  of 
a  railroad  company  for  malpractice  of  a 
physician  employed  with  funds  deducted 
from  employees'  wages,  testimony  of 
the  one  having  charge  of  the  disburse- 
ment of  the  funds,  to  the  efifect  that 
they  were  all  expended  in  the  services 
of  the  hospital,  and  that  the  railroad 
company    realized    no    gain    or    profit 


therefrom,  is  competent.  Arkansas  Mid- 
land R.  Go.  V.  Pearson  (1911)  98  Ark. 
399,  34  L.R.A.(N.S.)  317,  135  S.  W.  917. 

16  In  Kellogg  v.  Church  Charity  Foun- 
dation (1908)  128  App.  Div.  214,  112 
N.  Y.  Supp.  566,  the  court  said:  "In 
many  of  the  cases  much  is  made  of  the 
fact  that  such  institutions  derive  no 
profit  or  benefit,  on  the  question  of 
whether  such  rule  applies,  or,  indeed, 
whether  they  can  be  held  liable  for  any 
torts.  But  that  exemption  from  lia- 
bility does  not  arise  from  that  fact  is 
manifest  from  the  undoubted  liability 
of  other  similar  institutions  which  de- 
rive no  profit  or  benefit.  Church  of 
Ascension  v.  Buckhart  (1842)  3  Hill, 
193 ;  Blaechinska  v.  Hoioard  Mission 
(1890)  56  Hun,  322,  9  N.  Y.  Supp.  679; 
Mulchey  v.  Methodist  Rel.  Soc.  (1878) 
125  Mass.  487;  Davis  v.  Central  Congr. 
Soc.  (1888)  129  Mass.  367,  37  Am. 
Rep.  368 ;  Newcomb  v.  Boston  Protective 
Dept.  (1890)  151  Mass.  215,  6  L.R.A. 
778,  24  N.  E.  39 ;  Ghapin  v.  Holyoke  Y. 
M.  C.  A.  (1896)  165  Mass.  280,  42  N. 
E.  1130. 

i'^  Kellogg  v.  Church  Charity  Founda- 
tion (1908)  128  App.  Div.  214,  112  N. 
Y.  Supp.  566 ;  Herr  v.  Central  Kentucky 
Lunatic  Asylum  (1895)  97  Ky.  458,  28 
L.R.A.  394,  53  Am.  St.  Rep.  414,  30 
S.  W.  971. 

A  school  district  is  held  in  Pennsyl- 
vania to  be  merely  a  public  agency  in 
the  administration  of  the  great  public 
charity  of  education,  and  therefore  not 
liable  for  the  negligence  of  its  officers, 
agents,  or  emplovees.  Ford  v.  School 
Dist.  (1888)  121  Pa.  543,  1  L.R.A.  607, 
15  Atl.  812;  but  this  case,  although  it 
considers  the  charitable  nature  of  the 
enterprise,  is  based  chiefly  on  the  ground 
of  the  public  character  of  the  corpora- 
tion, and  recites  an  exception  to  the 
doctrine  in  respect  to  highways. 

In  Forsyth  v.  Cawniff  (1890)  20  Ont. 
Rep.   478,  it  is   said;     "The  power  or 
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dispensed  for  the  public  good  cannot  be  diverted  by  the  satisfaction 
of  judgments  in  negligence  actions."  The  reason  generally  given, 
however,  for  the  exemption,  is  that  the  government,  in  running  the 
institution,  is  serving  the  public  in  its  governmental  capacity.^'  So 
it  is  held  that  a  municipal  corporation  is  not  liable  for  the  negligence 
of  its  agents  in  conducting  a  hospital  maintained  for  the  purpose  of 
providing  for  the  general  health,  or  preventing  the  spread  of  disease.** 


even  duty  on  part  of  a  municipal  cor- 
poration to  malce  provision  for  tlie  pub- 
lic liealth  and  for  the  care  of  tlie  sick 
and  destitute  appertains  to  it  in  its 
public,  and  not  corporate,  or,  as  it  is 
sometimes  called,  private,  capacity." 

But  it  does  not  follow,  however,  that 
because  a  number  of  the  board  of  man- 
agers of  a  house  of  refuge  are  appointed 
by  the  state,  and  others  by  the  mayor 
and  city  council  of  Baltimore,  that  the 
corporation  is  thereby  converted  into 
a  public  institution.  Perry  v.  House 
of  Refuge  (1884)  63  Md.  20,  52  Am. 
Rep.  495. 

Mere  statutory  authority  to  magis- 
trates to  commit  a  certain  class  of  of- 
fenders to  the  custody  of  a  corporation 
organized  for  reformatory  purposes 
does  not  render  the  institution  a  govern- 
mental agency  within  the  rule  that  such 
agencies  are  not  liable  for  the  torfe  of 
their  agents.  Gallon  v.  House  of  Good 
Shepherd  (1909)  158  Mich.  361,  24 
L.R.A.(N.S.)  286,  133  Am.  St.  Rep. 
387,  122  N.  W.  631. 

18  WhittaJcer  v.  St.  LuJce's  Hospital 
(1908)  137  Mo.  App.  116,  117  S.  W. 
1189. 

But  in  the  case  of  Foreman  v.  Canter- 
hury  (1871)  L.  R.  6  Q.  B.  214,  40  L. 
J.  Q.  B.  N.  S.  138,  24  L.  T.  N.  S.  385, 
19  Week.  Rep.  719,  following  the  de- 
cision in  the  leading  ease  of  Mersey 
Docks  d  Harbour  Bd.  Trustees  v.  GibT)s 
(1864)  L.  R.  1  H.  L.  93,  11  H.  L.  Cas. 
486,  35  L.  J.  Exch.  N.  S.  225,  12  Jur.  N. 
S.  571,  14  L.  T.  N.  S.  677,  14  Week.  R«p. 
872,  it  was  decided  that  there  was  no 
distinction  as  to  liability  for  the  negli- 
gence of  servants,  whether  they  were  em- 
ployed by  a  corporation  established  for 
a  public  purpose,  or  by  a  private  person 
or  corporation.  This  doctrine  was  ap- 
proved and  followed  in  the  cases  of 
Glavin  v.  Rhode  Island  Hospital  (1879) 
12  R.  I.  411,  34  Am.  Rep.  675,  and  of 
Donaldson  v.   General  Public  Hospital 


(1890)  30  N.  B.  279,  where  a  public 
charity  was  held  liable  in  tort  for  dam- 
ages suffered  by  patients  from  the  negli- 
gence of  servants,  though  subsequently, 
by  R.  I.  Pub.  Laws  1880,  p.  107,  chap. 
802,  such  institutions  in  that  state  are 
now  exempt  from  this  burden. 

And  in  Hauns  v.  Central  Kentucky 
Lwnatio  Asylum  (1898)  103  Ky.  562, 
45  S.  W.  890,  it  is  held  that  property 
may  be  sold  under  execution  on  a  judg- 
ment obtained  for  nuisance. 

19  In  Benton  v.  Gity  Hospital  (1885) 
140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E. 
836,  it  was  said:  "The  trustees  are  a 
body  created  for  the  performance  of  a 
duty  which,  under  the  authority  of  the 
statute,  the  city  of  Boston  has  assumed 
for  the  benefit  of  the  public,  and  from 
the  performance  of  which  no  profit  or 
advantage  is  derived,  either  by  trustees 
or  the  city."  The  trustees  were  held 
not  liable  for  injury  to  a  patient,  caused 
by  the  negligence  of  the  superintendent. 
To  the  same  general  effect  are  Richmond 
v.  Long  (1867)  17  Gratt.  375,  94  Am. 
Dec.  461;  Uaia  v.  Eastern  State  Hos- 
pital (1899)  97  Va.  507,  47  L.R.A.  577, 
34  S.  E.  617;  Sherbourne  v.  Yuba 
County  (1862)  21  Gal.  113,  81  Am.  Dec. 
151. 

^Tolleifson  v.  Ottawa  (1907)  228 
111.  134,  11  L.R.A.(N.S.)  990,  81  N.  E. 
823;  Evans  v.  Liverpool  (1906)  1  K.  B. 
160,  74  L.  J.  K.  B.  N.  S.  742,  69  J.  P. 
263,  21  Times  L.  R.  558,  3  L.  G.  R.  868, 

In  Maxmiliam.  v.  New  York  (1875)  62 
N.  Y.  160,  20  Am.  Rep.  468,  a  city  was 
held  not  liable  for  negligence  of  com- 
missioners of  public  charity,  or  of  other 
subordinates,  where  such  commissioners 
were  appointed  by  the  mayor  and  paid 
from  the  city  treasury,  but  were  really 
ofiicers  of  the  state  government,  regu- 
lated by  state  statute. 

In  Richmond  v.  Long  (1867)  17 
Gratt.  375,  94  Am.  Dec.  461,  a  city  was 
held  not  liable  for  the  negligence  of  its 
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agents  at  a  city  hospital,  resulting  in 
the  death  of  a  slave,  which  was  being 
treated  in  a  hospital. 

In  Ogg  v.  Lansing  (1872)  35  Iowa, 
495,  14  Am.  Rep.  499,  the  city  was  held 
not  liable  for  the  negligence  of  its  sani- 
tary officials,  whereby  a  dangerous  dis- 
ease was  communicated  to  the  plaintiff. 

In  Maia  v.  Eastern  State  Hospital 
(1899)  97  Va.  507,  17  L.  R.  A.  577,  34 
S.  E.  617,  it  was  held  that  the  Eastern 
State  Hospital  of  Virginia,  which  was 
created  and  exists  for  purely  govern- 
mental purposes,  and  is  under  the  ex- 
clusive ownership  and  control  of  the 
state  and  supported  by  the  state,  having 
no  stockholders  and  no  members,  except 
the  directors,  "who  are  without  any  in- 
terest in  it  or  its  affairs,  but  are  ap- 
pointed by  the  governor,  and  are  in  fact 
public  rather  than  corporate  officials, 
liable  to  fines  for  any  failure  to  perform 
their  duties, — was  not  liable  for  injury 
to  an  inmate,  caused  by  the  negligence 
or  misconduct  of  the  persons  in  charge 
of  the  hospital. 

The  trustees  of  a  hospital  maintained 
by  a  city  with  such  aid  as  may  be  de- 
rived from  donations  and  the  sums  re- 
ceived from  paying  patients,  being  a 
body  for  the  performance  of  a  duty 
which,  under  the  authority  of  statute, 
the  city  assumes  for  the  benefit  of  the 
public,  and  for  the  performance  of  which 
no  profit  or  advantage  is  derived,  either 
by  the  trustees  or  the  city,  are  no  more 
liable  for  the  negligence  of  their  officers 
and  agents  than  the  city  would  be.  Ben- 
ton V.  City  Hospital  (1885)  140  Mass. 
13,  54  Am.  Rep.  436,  1  N.  E.  836. 

In  Murtaugh  v.  St.  Louis  (1869)  44 
Mo.  479,  a  city  is  held  not  liable  to  a 
nonpaying  patient  at  a  city  hospital  for 
injuries  resulting  from  negligence  and 
misfeasance  of  officers. 

And  a,  hospital  taking  charge  of  a 
city's  ambulance  service  was  held  not 
liable  for  injuries  due  to  the  negligence 
of  a  driver  while  responding  to  a  call 
from  the  police  department.  Voile  v. 
Hahnemann  Hospital  (1906)  112  App. 
Div.  663,  98  N.  Y.  Supp.  605.  The  court 
said:  "The  defendant  is  the  agent  or 
representative  of  the  city,  and  the  same 
principle  which  gives  freedom  from  lia- 
bility to  the  city  is  alone  effective  to 
exonerate  the  hospital  corporation." 

And  a  county  has  been  held  not  lia- 
ble  for   the   improper   treatment    of   a 


patient  in  a  county  hospital.  Sher- 
bourne  v.  Yuba  County  (1862)  21  Cal. 
113,  81  Am.  Dec.  151. 

A  state  hospital  established  to  care 
for  insane  persons  is  not  liable  for  torts, 
committed  by  a  person  under  its  care 
who  is  permitted  to  assist  in  the  work 
of  the  institution,  notwithstanding  the 
statute  provides  that  it  may  sue  and  be 
sued.  Leavell  v.  Western  Kentucky 
Asylum  (1906)  122  Ky.  213,  4  L.R.A. 
(N.S.)  269,  91  S.  W.  671,  12  Ann.  Cas. 
827.  The  court  said:  "Appellee  is. 
purely  an  eleemosynary  institution  cre- 
ated by  the  state  and  maintained  at  its. 
expense  for  the  beneficent  purpose  of 
caring  for  such  of  its  citizens  as  may, 
by  judgment  of  a  court  of  competent 
jurisdiction,  be  declared  of  unsound 
mind,  and,  by  reason  thereof,  disquali- 
fied for  the  duties  of  citizenship  and  of 
caring  for  themselves.  Such  institu- 
tions are  mere  instrumentalities  of  the 
state  government,  brought  into  being  to. 
aid  in  the  performance  of  governmental 
duty;  hence  the  rule  of  respondeat  su- 
perior does  not  apply  to  them." 

And  a  municipal  corporation  cannot, 
be  made  liable  for  the  acts  of  its  serv- 
ants in  conducting  a  hospital  in  its 
private  or  proprietary  capacity,  where 
it  has  no  authority  to  engage  in  such 
enterprise.  Tollefson  v.  Ottawa  (1907) 
228  111.  134,  11  L.R.A.(N.S.)  990,  81 
N.  E.  823. 

But  it  has  been  held  that  a  public 
hospital  does  not,  on  the  ground  of  pub- 
lic policy,  enjoy  any  pecuniary  exemp- 
tion from  liability  for  the  negligence  of 
an  intern  in  failing  to  call  a  surgeon 
when  required.  Olavin  v.  Rhode  Island' 
Hospital  (1879)  12  R.  I.  411,  34  Am. 
Rep.  675.  The  court  said :  "The  public 
is  doubtless  interested  in  the  mainte- 
nance of  a  great  public  charity  such  as 
the  Rhode  Island  Hospital  is;  but  it 
also  has  an  interest  in  obliging  every 
person  and  every  corporation  which  un- 
dertakes the  performance  of  a  duty,  tO' 
perform  it  carefully,  and  to  that  extent, 
therefore,  it  has  an  interest  against  ex- 
empting any  such  person  and  any  such 
corporation  from  liability  for  its  negli- 
gences. The  court  cannot  undertake  to 
say  that  the  former  interest  is  so  su- 
preme that  the  latter  must  be  sacrificed 
to  it.  Whether  it  shall  be  or  not  is  not 
a  question  for  the  court,  but  for  the  leg- 
islature." 
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And  that  a  county  which  hires  physicians  to  treat  poor  persons  is  not 
liable  for  their  negligence.^^ 

It  has  also  been  held  that  where  the  setting  of  paupers  to  work  is 
part  of  the  administrative  duties  imposed  upon  the  guardians  of  the 
poor  by  statute,  the  guardians  are  not  liable  for  injuries  suffered  in 
such  employment.**  And  an  industrial  school,  to  which  magistrates 
send  minors  convicted  of  a  crime,  has  been  declared  as  to  such  minors 
a  governmental  agency,  and  is  entitled  to  immunity  from  damages 
caused  by  the  negligence  of  its  employees.*'  So  the  rule  that  a  munic- 
ipal corporation  is  not  liable  for  negligence  of  its  fire  department  has 
been  held  applicable  also  to  the  acts  of  a  volunteer  association  of  fire- 
men.** But  a  zoological  society  created  for  scientific  and  education- 
al purposes,  and  controlling  premises  owned  by  the  city,  with  power 
to  appoint,  control,  and  remove  employees  for  whom  the  society  is 
responsible,  has  been  held  not  a  governmental  agency,  so  as  to  exempt 
it  from  liability  on  that  theory  for  injuries  caused  by  the  negligence 
of  one  of  its  employees.*^    Some  of  the  cases,  however,  seem  to  place 


21  Summers  v.  Daviess  County  ( 1885 ) 
103  Ind.  262,  53  Am.  Rep.  512,  2  N.  E. 
725. 

The  same  decision  was  made  in  re- 
spect to  the  negligence  of  selectmen, 
whereby  such  a  disease  was  communicat- 
ed, in  Brown  v.  Vinalhaven  (1876)  65 
Me.  402,  20  Am.  Rep.  709. 

28  Tozeland  v.  West  Ham  Union 
[1907]  1  K.  B.  (C.  A.)  920,  76  L.  J.  K. 
B.  N.  S.  514,  96  L.  T.  N.  S.  519,  71  J. 
P.  194,  23  Times  L.  R.  325,  5  L.  G.  R. 
507,  affirming  [1906]  1  K.  B.  538,  75 
L.  J.  K.  B.  N.  S.  353,  70  J.  P.  134,  54 
Week.  Rep.  532,  94  L.  T.  N.  S.  486, 
22  Times  L.  R.  300,  4  L.  G.  R.  411. 

But  a  Massachusetts  case  holds  the 
town  liable  for  injuries  resulting  from 
negligence  in  conducting  a  poor  farm, 
where  it  is  managed  not  only  to  support 
its  paupers,  but  also  to  board  paupers 
of  other  towns  for  pay,  and  to  board 
persons  employed  on  the  highways, 
while  the  managers  were  also  overseers 
of  highways  and  selectmen,  and  the  sur- 
plus income  is  used  for  general  town 
purposes.  Nejf  v.  Wellesley  ( 1889 )  148 
Mass.  487,  2  L.R.A.  500,  20  N.  E.  111. 

23  Corbett  v.  St.  Vincent  Industrial 
School  (1903)  177  N.  Y.  16,  68  N.  E. 
997,  (1903)  79  App.  Div.  334,  79  N.  Y. 
Supp.  369. 

A  reform  school  under  the  control  and 
oversight  of  the  legislature,  which  is  an 
agency  of  the  state,  and  maintained  by 


taxation  and  state  aid,  is  not  liable  to 
an  action  for  damages  for  negligence  or 
malicious  injuries  to  an  inmate  by  its 
servants  or  employees.  Williamson  v. 
Louisville  Industrial  School  (1894)  95 
Ky.  251,  23  L.R.A.  200,  44  Am.  St.  Rep. 
243,  24  S.  W.  1065. 

In  Williamson  v.  LouisiAlle  Industrial 
School,  supra,  the  court  said:  "The 
incorporators  and  their  successors  are 
under  the  control  and  oversight  of  the 
legislature,  and  are  mere  instrumentali- 
ties of  the  commonwealth.  The  state  in- 
terposed in  behalf  of  neglected  and 
abandoned  children  within  its  confines 
in  its  capacity  of  parens  patriw,  and 
assumed  the  guardianship  of  such  chil- 
dren as  were  committed  to  the  institu- 
tion. It  was  an  agency  of  the  state 
and  maintained  by  taxation  and  state 
aid.  .  .  .  The  functions  of  the  in- 
stitution are  governmental.  ...  If 
the  funds  of  these  institutions  are  to  be 
diverted  from  their  intended  beneficent 
purposes  by  lawsuits  and  judgments  for 
damages  for  negligent  or  malicious  serv- 
ants, their  usefulness,  indeed,  their  ex- 
istence, will  soon  be  a  thing  of  the 
past." 

^iTorbush  v.  Norwich  (1871)  38 
Conn.  225,  9  Am.  Rep.  395. 

25  Oartland  v.  2f  etc  York  Zoological 
Soc.  (1909)  135  App.  Div.  163,  120  N. 
Y.  Supp.  24. 
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the  exemption  of  municipal  institutions  on  the  ground  that  they  are 
charitable  institutions.^^  If  the  exemption  for  certain  acts  of  negli- 
gence of  the  employees  of  an  institution  is  based  on  the  ground  that 
its  object  is  charitable,  it  becomes  necessary  to  inquire  what  consti- 
tutes a  charitable  institution  within  the  rule.  It  would  be  a  difficult 
matter,  if,  indeed,  it  were  possible,  to  give  a  precise  workable  defini- 
tion of  what  constitutes  a  charity,  by  which  every  individual  case 
might  be  tested.  In  a  very  general  sense  the  test  to  determine  wheth- 
er an  enterprise  is  charitable  or  not  is  its  purpose.  If  its  purpose 
is  profit,  it  is  not  charitable;  if  its  purpose  is  not  profit,  but  the 
assistance  or  the  healing  or  the  good  of  those  who  are  entitled  to 
partake  of  its  bounty,  it  is  charitable.^''  So  a  hospital  which  is  not 
a  business  project  is  a  charitable  institution.^'     And  the  fact  that 


i^  Dunbar  v.  Ardee  Union  [1897]  2 
I.  R.  76;  Jensen  v.  Maine  Eye  d  Ear 
Infirmwry  (1910)  107  Me.  408,  33 
L.R.A.(N.S.)   141,  78  Atl.  898. 

A  municipal  corporation  is  not  lia- 
ble for  the  negligence  of  its  agents  in 
conducting  a  hospital  maintained  by  it 
as  a  charity.  Tollefson  v.  Ottaioa 
(1907)  228  111.  134,  11  L.R.A.(N.S.) 
flPO,  81  N.  E.  823. 

A  state  board  having  control  of  a 
lunatic  asylum,  supported  by  statf 
funds,  is  not  liable  for  injuries  inflicted 
by  its  employees  on  an  inmate,  although 
it  knew,  or  might  have  known,  that  he 
was  in  the  habit  of  mistreating  inmates. 
Ketterer  v.  State  Bd.  of  Control  ( 1909 ) 
131  Ky.  287,  20  L.R.A.(N.S.)  274,  115 
S.  W.  200.  The  court  said:  "The 
funds  ...  in  the  case  at  bar  are 
appropriated  by  the  state,  and  are  made 
up  of  sums  collected  from  the  citizens 
of  the  state  in  the  way  of  taxes.  The 
purpose  of  the  appropriations  is  purely 
a  charitable  one, — that  is,  to  take  care 
of  the  poor,  unfortunate  ones  confined 
in  the  institution, — and  is  a  govern- 
mental duty,  and  the  institution  is 
managed  and  controlled  by  the  state 
with  that  sole  end  in  view.  Neither 
the  state  nor  officials  derive  any  benefit 
or  profit  from  the  funds  appropriated 
for  such  purposes,  and  to  allow  them  to 
be  diverted  from  their  sacred  purpose  to 
pay  judgments  for  injuries  inflicted  by 
employees,  when  acting  beyond  the  scope 
of  their  employment,  would  be  contrary 
to  law  and  public  policy,  and  would  in 
time  wreck  all  the  charitable  institu- 
tions in  the  state;  because  in  the  con- 
M.  &  S.  Vol.  VII.— 482. 


trol  of  these  unfortunate  people  force 
must  necessarily  in  many  eases  be  used. 
This  is  the  reason  of  the  law,  and  thy 
reason  why  it  has  been  so  announced  in 
many  cases,  and  has  been  directly  so 
held  in  this  state." 

But  it  has  been  held  that  the  fact 
that  a  corporation  is  a  public  charitablt 
institution  will  not  necessarily  exempt 
it  from  liability  for  negligence  of  its 
servants  in  the  treatment  of  a  patient. 
Donaldson  v.  General  Public  Hospital 
(1890)   30  N.  E.  279. 

^t  Union  P.  R.  Co.  v.  Artist  (1894) 
23  L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S. 
App.  612,  60  Fed.  365. 

A  corporation  appearing  on  the  face 
of  .its  articles  of  incorporation  to  be  an 
ordinary  business  enterprise  cannot 
show  that  it  was  in  fact  a  charitable  as- 
sociation, since  the  articles  of  incorpora- 
tion are  the  sole  guide  in  determining 
its  nature  and  character.  Craig  v.  Ben- 
edictine Sisters  Hospital  Asso.  (1903) 
88  Minn.  535,  93  N.  W.  669. 

28  T^oble  V.  Hahnemann  Hospital 
(1906)  112  App.  Div.  663,  98  N.  Y. 
Supp.  605. 

In  Heriot's  Hospital  v.  Ross  (1848) 
12  Clark  &  F.  507,  it  is  expressly  held 
that  no  damages  can  be  given  out  of 
the  fund  of  a  charity  hospital.  The 
case  was  one  in  which  damages  were 
claimed  for  refusal  to  receive  an  appli- 
cant. The  court  follows  the  case  of 
Duncan  v.  Findlater  (1839)  6  Clark  & 
F.  894,  Maclean  &  R.  911,  but  the  lat- 
ter case  was  one  relating  to  the  liability 
of  trustees  under  a  public  road  act,  and 
therefore  related  to  a  kind  of  public  or 
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the  hospital    receives  pay  patients   does  not  necessarily    make   it 
noncharitable.*' 

The  duty  of  an  employer  with  respect  to  relief  furnished  through 
a  department  toward  which  his  employees  contribute  appears  to  be 
governed  by  the  nature  of  the  arrangement  under  which  such  depart- 
ment is  constituted.    Where  such  arrangement  is  substantially  a  con- 


municipal  corporation  involving  nothing 
about  charity,  except  so  far  as  munici- 
pal corporations,  or  those  engaged  in 
the  public  service  instead  of  for  private 
gain,  are  all  to  be  considered  charitable. 
The  distinction  between  a  charity  and  a 
public  or  municipal  corporation  was  not 
clearly  taken  in  the  above  case,  and 
has  not  been  kept  entirely  clear  in  some 
of  the  later  decisions. 

A  corporation  which  erected  and 
maintained  a  hospital  from  charitable 
donations,  admitting  everyone,  irrespec- 
tive of  ability  to  pay,  is  a  public  char- 
ity. Gable  v.  Sisters  of  St.  Fronds 
(1910)  227  Pa.  254,  136  Am.  St.  Rep. 
879,  75  Atl.  1087. 

A  hospital  corporation  which  derives 
its  funds  mainly  from  private  and  pub- 
lic charities,  having  no  capital  stock, 
and  making  no  dividends  or  a  profit, 
without  expectation  or  right,  on  the 
part  of  those  immediately  interested  in 
the  corporation,  to  receive  compensation 
for  their  own  benefit,  is  a  public  char- 
itable institution.  McDonald  v.  Mass- 
achusetts General  Hospital  (1876)  120 
Mass.  432,  21  Am.  Rep.  529. 

A  hospital  which  has  no  capital  stock, 
and  whose  members  derive  no  benefit 
from  its  existence,  is  a  charitable  cor- 
poration, and  is  not  liable  for  injuries 
caused  by  personal  wrongful  neglect  of 
servants  who  have  been  selected  with 
due  care.  Hearns  v.  Waterbury  Hos- 
pital (1895)  66  Conn.  98,  31  L.R.A. 
224,  33  Atl.  595. 

A  hospital  corporation  which  is  a 
public  charitable  institution  is  not  lia- 
ble to  a  patient  for  injuries  caused  by 
the  neglect  of  a  nurse  in  failing  to  re- 
move a  hot  water  bottle  from  the  bed 
in  which  plaintiff  was  placed,  while  un- 
der the  influence  of  an  anesthetic.  Joel 
V.  Woman's  Hospital  (1895)  89  Hun, 
73,  69  N.  Y.  S.  R.  430,  35  N.  Y.  Supp. 
37. 

But  the  fact  that  an  incorporated  so- 
ciety conducting  a  private  hospital  for 
the  mutual  benefit  of  its  members,  and 
for  the  reception  of  other  sick  patients 


for  an  agreed  compensation,  provides 
for  a  charity  as  one  of  the  aims  of  the 
hospital,  does  not  render  it  a  charitable 
society,  where  the  by-laws  do  not  re- 
quire the  application  of  the  funds  to 
charitable  purposes,  and  the  funds  con- 
tributed by  members  are  beneficially 
their  own  property.  Brown  v.  La  So- 
ci4t6  Framcaise  (1903)  138  Cal.  475,  71 
Pac.  516. 

A  hospital  conducted  for  profit,  and 
liable  to  taxation,  is  not  a  charity. 
University  of  Louisville  v.  Hammock 
(1907)  127  Ky.  564,  14  L.R.A.(N.S.) 
784,  128  Am.  St.  Rep.  355,  106  S.  W. 
219. 

29  Gable  v.  Sisters  of  St.  Francis 
(1910)  227  Pa.  254,  136  Am.  St.  Rep. 
879,  75  Atl.  1087;  Curmingham  v.  Shel- 
tering Arms  (1909)  135  App.  Div.  178, 
119  N.  Y.  Supp.  1033;  Dowries  v.  Har- 
per Hospital  (1894)  101  Mich.  555,  25 
L.R.A.  602,  45  Am.  St.  Rep.  427,  60 
N.  W.  42. 

In  Benton  v.  City  Hospital  (1885) 
140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E. 
836,  it  is  held  that  the  negligence  of  the 
superintendent  in  the  respect  to  the 
outside  stairway  of  a  city  hospital, 
which  constituted  a  charity,  maintained 
by  the  city  and  by  private  donations, 
with  some  receipts  from  paying  pa- 
tients, would  not  make  the  trustees  of 
the  corporation  liable  for  an  injury 
sustained  by  a  person  on  such  stairway 
while  on  a  visit  to  a  paying  patient,  in 
order  to  arrange  for  the  latter's  removal 
from  the  hospital. 

That  a  hospital  gets  pay  from  its 
patients  for  their  board  according  to 
their  means  and  accommodation,  and 
that  no  person  can  demand  admission, 
does  not  make  the  hospital  any  the  less 
a  public  charity.  McDonald  v.  Massa- 
chusetts General  Hospital  (1876)  120 
Mass.  432,  21  Am.  Rep.  529. 

A  hospital  organized  exclusively  for 
charity  is  not  liable  for  injury  to  a 
patient  caused  by  the  negligence  of  its 
carefully  selected  nurse,  even  though  a 
charge  is  made  and  paid  for  the  serv- 
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tract,  whereby,  in  consideration  of  the  sums  held  back  from  the  em- 
ployee's wages,  the  employer  undertakes  to  provide  him  with  medical 
attendance,  etc.,  the  employer  seems  to  be  regarded  as  liable  for  any 
injury  resulting  from  want  of  care  or  improper  treatment ;  but,  where 
the  expenses  of  the  relief  department  are  not  wholly  covered  by  the 
amounts  contributed  by  the  employees,  or  such  funds  are  held  by  the 
employer  as  a  trust  fund,  and  the  employer  retains  the  administra- 
tion of  the  department,  he  is  charged  only  with  the  duty  of  using  rea- 
sonable care  to  select  competent  and  skilful  assistants.*" 


ices  rendered  to  the  patient  injured; 
at  least,  if  the  amount  paid  does  not 
make  full  pecuniary  compensation  for 
the  services  rendered,  since  an  agree- 
ment to  hold  the  hospital  li  armless  for 
the  acts  of  its  servants  arises  by  neces- 
sary implication  from  the  relation  of 
the  parties.  Powers  v.  Jfassiichusetts 
Homeopathic  Hospital  ( 1901 )  65  L.R.A. 
372,  47  C.  C.  A.  122,  109  Fed.  294. 

A  charity  hospital  is  not  liable  to 
a  pay  patient  for  the  negligence  of  a 
surgeon  selected  with  due  care,  where 
the  patient  merely  paid  the  corpora- 
tion for  a  room.  Collins  v.  New  York 
Post  Graduate  Medical  tSclwol  (1901) 
59  App.  Div.  63,  69  N.  Y.  Supp.  106. 

"The  fact  that  patients  who  are  able 
to  pay  are  required  to  do  so  does  not 
deprive  [a  charity  hospital]  of  its  elee- 
mosynary character,  nor  permit  a  re- 
covery for  damages  on  account  of  the 
existence  of  contract  relations.  The 
amounts  thus  received  are  not  for  pri- 
vate gain,  but  contribute  to  the  more 
effectual  accomplishment  of  the  purpose 
for  which  the  charity  was  founded.  The 
wrongdoer,  in  a  case  of  injury,  but  not 
the  trust  fund,  must  respond  in  dam- 
ages." Downes  v.  Harper  Hospital 
(1894)  101  Mich.  555,  25  L.R.A.  602, 
45  Am.  St.  Rep.  427,  60  N.  W.  42. 

But  a  private  hospital  cannot  escape 
liability  for  negligence  in  the  treatment 
of  a  patient  on  the  theory  that  the  rela- 
tion between  it  and  the  patient  was 
merely  charitable,  where  it  received  the 
latter  under  a  contract  with  a  county  to 
pay  for  his  treatment.  Oitehoffen  v. 
Sisters  of  Holy  Cross  Asso.  (1907)  32 
Utah,  46,  8  L.R.A. (N.S.)  1161,  88  Pac. 
691. 

And  the  fact  that  free  patients  are 
received  does  not  make  the  hospital 
charitable,  where  such  service  is  merely 
incidental,  where  the  hospital  is  main- 


ly maintained  for  profit,  as  an  adjunct 
to  a  school  of  medicine.  University  of 
Louisville  v.  Hammock  (1907)  127  Ky. 
564,  14  L.R.A.  (N.S.)  784,  128  Am.  St. 
Rep.  355,  106  S.  W.  219. 

And  a  charity  hospital  is  liable  to 
a,  pay  patient  for  a  breach  of  an  express 
contract  to  furnish  such  patient  with 
a  skilful,  trained,  and  competent  nurse 
for  a  stipulated  sum  per  week,  the  con- 
tract not  being  ultra  vires.  Ward  v. 
St.  Vincent's  Hospital  (1899)  39  App. 
Div.  624,  57  N.  Y.  Supp.  784. 

SO  Where  an  employer  derives  no 
profit  from  the  retention  of  the  hospital 
fund  from  its  employees,  it  is  liable 
only  for  failure  to  exercise  ordinary 
care  to  select,  employ,  and  retain  a 
competent  physician.  Poling  v.  San 
Antonio  &  A.  P.  R.  Co.  (1903)  32  Tex. 
Civ.  App.  487,  75  S.  W.  69;  Galveston, 
H.  d  8.  A.  R.  Co.  V.  Hanway  (1900) 
—  Tex.  Civ.  App.  — ,  57  S.  W.  695 
(writ  of  error  denied  in  [1900]  94  Tex. 
76,  58  S.  W.  724)  ;  Big  Stone  Gap  Iron 
Co.  V.  Ketron  (1903)  102  Va.  23,  102 
Am.  St.  Rep.  839,  45  S.  E.  740;  Richard- 
son V.  Carion  Hill  Coal  Co.  (1893)  6 
Wash.  52,  20  L.R.A.  338,  32  Pac.  1012, 
also,  on  subsequent  appeal  (1895)  10 
Wash.  648,  39  Pac.  95 ;  Union  P.  R.  Co. 
V.  Artist  (1894)  23  L.R.A.  581,  9  C.  C. 
A.  14,  19  U.  S.  App.  612,  60  Fed.  365; 
Pierce  v.  Union  P.  R.  Co.  (1895)  13  C. 
C.  A.  323,  32  U.  S.  App.  48,  66  Fed.  44. 

In  Eighmy  v.  Union  P.  R.  Co.  ( 1895 ) 
93  Iowa,  538,  27  L.R.A.  296,  61  N.  W. 
1056,  it  is  held  that  a  railroad  company 
is  not  liable  to  employees  for  negligence 
of  physicians  and  surgeons  in  a  hospital 
which  it  voluntarily  maintains  for  the 
gratuitous  accommodation  of  injured 
employees  to  whom  the  company  owes 
no  statutory  or  contractual  obligation 
in  the  matter. 

A  railroad  company  which  attempts 
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Where  the  furnishing  of  attendance  is  in  performance  of  a  con- 
tractual obligation,  and  where  it  is  furnished  in  the  course  of  admin- 
istering the  relief  fund  as  a  trust  fund,  if  such  administration  is  in 
fact  in  the  hands  of  the  employer,  he  cannot  escape  liability  by  rea- 
son of  the  fact  that  the  relief  department  is  a  separate  corporate 
entity." 

A  greater  liability  will  rest  upon  the  employer  if  it  conducts  a  hos- 
pital for  the  purpose  of  deriving  a  profit  therefrom,  or  if  it  has  con- 


to  maintain  a  hospital  service  for  in- 
jured employees  with  a  fund  secured 
by  deducting  a  small  amount  monthly 
from  the  wages  of  each  employee  is  not 
liable  for  malpractice  of  physicians  em- 
ployed, if  it  uses  ordinary  care  to  select 
competent  and  skilful  ones.  Arkansas 
Midland  R.  Co.  v.  Pewrson  (1911)  98 
Ark.  399,  34  L.R.A.(N.S.)  317,  135  S. 
W.  917. 

The  force  of  the  circumstance  that 
a  relief  department  is  supported  wholly 
or  in  part  by  deduction  from  the  wages 
of  employees,  to  deprive  it  of  its  char- 
itable character,  is  discussed  in  Union 
P.  R.  Co.  V.  Artist,  (1894)  23  L.R.A. 
581,  9  C.  C.  A.  14,  19  U.  S.  App.  612, 
60  Fed.  365,  as  follows:  "The  test 
which  determines  whether  such  an  en- 
terprise is  charitable  or  otherwise  is 
its  purpose.  If  its  purpose  is  to  make 
profit,  it  is  not  a  charitable  enterprise. 
If  it  is  to  heal  the  sick  and  relieve  the 
suffering,  without  hope  or  purpose  of 
getting  gain  from  its  operation,  it  is 
charitable.  Tried  by  this  teat,  the  hos- 
pitals and  medical  department  of  this 
company  are  a  great  public  charity. 
They  are  supported  by  the  voluntary 
contributions  of  this  great  corporation 
and  of  its  employees,  without  the  pur- 
pose to  profit  thereby.  We  say  by  their 
'voluntary  contributions'  not  unadvised- 
ly. We  have  not  failed  to  notice  that 
the  defendant  in  error  testified  that  the 
contribution  of  25  cents  a  month,  made 
by  each  employee,  was  a  compulsory  as- 
sessment, and  that  the  company  took  it 
out  of  the  pay  of  such  employee.  But 
how  it  could  be  compulsory  does  not  ap- 
pear. If  it  was  a  part  of  the  pay  of  the 
employee,  the  company  could  not  law- 
fully take  it  out  without  his  consent.  If 
he  did  not  consent,  then  he  did  not  con- 
tribute, and  the  company  still  owes  him 
the  amount  of  his  assessment.  If  he  did 
consent,  he  voluntarily  contributed  the 


amount  of  his  assessment.  Whatever 
may  be  said  of  the  contributions  of  the 
employee,  there  is  no  question  whatever 
but  that  the  gift  of  $2,000  to  $4,000  per 
month,  made  by  the  company  was  pure- 
ly voluntary  and  charitable.  These  con- 
tributions of  25  cents  per  month  from 
each  employee,  and  of  from  $2,000  to 
$4,000  per  month  from  the  company, 
constituted  a  trust  fund  devoted  to  the 
purpose  of  furnishing  hospital  accom- 
modation, physicians  and  surgeons  for 
the  relief  of  the  sick  and  injured  em- 
ployees without  chajge  or  expense  to 
them.  For  this  purpose  this  fund  was 
intrusted  to  this  company  to  administer. 
There  is  no  evidence  that  there  ever  was 
any  purpose  or  intention  on  the  part 
of  the  company  of  making  any  profit 
through  the  operation  of  this  hospital 
or  the  supplying  of  these  physicians. 
The  sole  purpose  that  this  record  dis- 
closes was  to  relieve  these  employees 
from  sickness  and  suffering." 

81  In  Illinois  G.  R.  Go.  v.  Buchanan 
(1907)  126  Ky.  288,  11  L.R.A.  (N.S.) 
711,  103  S.  W.  272,  a  railroad  company 
which  maintained  for  the  benefit  of  its 
injured  employees  a  hospital  in  which 
they  were  entitled  to  treatment,  requir- 
ing them  to  contribute  towards  its  ex- 
pense and  appointing  the  assistants,  was 
held  liable  for  injury  to  an  employee 
through  its  failure  to  exercise  reason- 
able care  in  selecting  competent  and 
skilful  assistants,  although  the  hospital 
was  operated  under  an  independent 
charter,  and  no  profit  or  gain  was  de- 
rived by  the  railroad  company  there- 
from; the  court  saying:  "As  the  selec- 
tion or  appointment  of  persons  in 
charge  of  the  hospital  is  lodged  entire- 
ly in  the  railroad  company,  they  should 
be  charged  with  the  duty  of  exercising 
reasonable  care  in  their  selection,  and 
held  responsible  for  a  failure  in  this 
respect." 
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tracted  witli  its  employees  to  provide  suitable  and  skilful  medical 
treatment.^*  And  where  one  of  the  conditions  of  accepting  relief  is 
a  release  of  the  company  and  the  satisfaction  of  all  claims  against  it 
for  damages,  manifestly  this  is  not  a  charitable  purpose.^^ 


38  Richardson  v.  Carbon  Hill  Goal  Co. 
(1893)  6  Wash.  52,  20  L.E.A.  338,  32 
Pac.  1012. 

In  Teacas  d  P.  Goal  Co.  v.  Gonnaugh- 
ten  (1899)  20  Tex.  Civ.  App.  642,  50 
S.  W.  173,  it  was  held  that  a  corpora- 
tion maintaining  a  relief  department, 
exacting  deductions  for  its  support 
from  the  wages  of  its  employees,  to 
whom  it  undertook  to  furnish  medical 
treatment  in  case  of  injury  or  sickness 
while  working  for  the  company,  the 
money  so  paid  by  the  employees  afford- 
ing the  company  a  profit  above  all  ex- 
penses, which  went  to  its  credit  in  the 
bank,  and  which  did  not  constitute  a 
trust  fund  in  which  the  employees  had 
a  permanent  or  substantial  interest, 
must  bear  the  loss  of  improper  treat- 
ment. 

Where  the  employer  deducted  regular- 
ly $1   a  month  from  the  pay   of   each 
of  its  laborers,  which  was  generally  un- 
derstood to  be  for  the  purpose  of  main- 
taining   a    hospital    and    employing    a 
physician,  and  there  was  evidence  that, 
when  the  plaintiff  was  injured,  the  gen- 
eral foreman  sent  for  the  company's  sur- 
geon to  come   and  attend  him;    and  it 
also  appeared  that,  upon  complaint  of 
the  way  in  which  such  surgeon  treated 
plaintiff,  the  superintendent  of  the  com- 
pany refused  to  send  for  another  sur- 
geon,— ^there  was,  under  all  the  circum- 
stances,   suflScient   proof   to   go   to   the 
jury  as  tending  to  establish  the  liability 
of  the  company  for  the  unskilful  treat- 
ment given  by  such  surgeon.     Richard- 
son v.  Carhon  HUl  Goal  Co.    (1893)    6 
Wash.  52,  20  L.R.A.  338,  32  Pac.  1012. 
In  Sawdey  v.  Spokane  Falls  &  N.  R. 
Go.    (1902)    30  Wash.  349,  94  Am.  St. 
Rep.  880,  70  Pac.  972,  it  was  held  that, 
whwe  there  was  no  special  contract  en- 
tered into  between  a  railroad  and  its  em- 
ployee, defining  its  undertaking  in  con- 
sideration of  the  deductions  made  from 
his  wages  for  the  hospital  fund;  but  it 
appeared  that  the  employee  understood 
that  he  was  entitled,   in  consideration 
thereof,  to  hospital  accommodations  and 
medical  and  surgical  treatment  at  the 
company's  expense  for  any  sickness  he 
should  have,  or  injury  he  should  receive. 


while  in  the  company's  employ;  and  it 
was  shown  that  the  deductions  made  by 
the  railroad  from  the  wages  of  its  em- 
ployees exceeded  by  a  considerable  sum 
the  amount  expended  in  the  care  of  its 
sick  and  injured  employees,  that,  while 
a  separate  account  of  the  fund  was  kept 
on  the  books  of  the  company,  the  fund 
itself  was  mingled  with  the  company's 
general  funds,  and  that  the  amount  of 
the  account  as  shown  on  its  book  was 
reduced  by  it  at  one  time,  and  that  it 
had  treated  others  of  its  employees  who 
had  become  sick  or  injured  while  in  its 
employ  without  question  as  to  the  cause 
of  the  sickness  or  injury, — the  question 
wheiJier  treatment  of  an  employee  in- 
jured while  returning  home  from  work 
was  gratuitous,  or  by  reason  of  con- 
tractual relations,  was  for  the  jury. 

A  hospital  maintained  by  a  railroad 
for  the  benefit  of  its  employees,  to  which 
they  are  required  to  contribute,  is  not 
a  charitable  institution  within  the  rule 
which  exempts  such  institutions  from 
liability  for  negligence.  PhilUps  v.  8t. 
Louis  &  8.  F.  R.  Co.  (1908)  211  Mo. 
419,  17  L.R.A.(N.S.)  1167,  124  Am.  St. 
Rep.  786,  111  S.  W.  109,  14  Ann.  Cas. 
742. 

The  mere  employment  of  competent 
attendants  does  not  exempt  a  hospital 
maintained  by  a  railroad  company  for 
the  benefit  of  its  employees,  to  which 
they  are  compelled  to  contribute,  from 
liability  for  injuries  caused  by  the  neg- 
ligence of  such  attendants.     Hid. 

83  In  Haggerty  v.  St.  Louis,  K.  &  N. 
W.  R.  Co.  (1903)  100  Mo.  App.  424,  74 
S.  W.  456,  it  was  held  that  a  railroad 
company  could  not  escape  liability  for 
unskilful  treatment  of  an  employee  by 
a  surgeon  employed  by  its  relief  de- 
partment, upon  the  theory  that  such 
relief  department  was  a  charity,  where 
employees  desiring  membership  in  the 
relief  department  had  to  agree  that,  in 
consideration  of  the  amounts  paid  by 
the  railroad  for  the  maintenance  of  the 
relief  department,  the  acceptance  of 
benefits  from  the  said  relief  fund  for 
injury  or  death  should  operate  as  a  re- 
lease and  satisfaction  of  all  claims  for 
damages    against   said   company.     The 
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Within  the  general  definition  of  a  charity,  a  religious  corporation 
or  society  will  readily  fall.  These  organizations  are  not  formed  for 
profit,  but  for  public  worship  and  other  activities  pertaining  to  re- 
ligion.'*   But  not  all  religious  organizations  are  charitable,  for  they 

court  said:  "In  our  judgment  the  re-  purpose.  The  likeness  is  this:  Each 
lief  department  organized  by  the  de-  holds  its  property  for  a  trust  purpose, 
fendant  company,  in  view  of  the  regula-  The  difference  is  this :  The  property 
tions  provided  for  its  government,  can-  of  the  hospital  is  devoted  to  the  care 
not  be  classed  as  a  charity  vifithout  do-  and  medical  treatment  of  the  sick;  the 
ing  violence  to  every  significance  that  property  of  the  church  is  devoted  to  a 
■word  bears  either  in  popular  or  legal  religious  purpose.  Wt  cannot  hold  that 
usage.  It  is  not  a  charity  within  the  the  property  of  a  hospital  is  a  charitable 
definition  of  Justice  Gray,  above  quoted,  trust  fund  and  that  the  property  of  a 
because  the  fund  administered  is  not  a  church  is  not  a.  charitable  trust  fund, 
gift  by  the  employees  who  make  con-  unless  we  hold  that  funds  devoted  to  a 
tributions;  much  less  by  the  railroad  religious  purpose  are  not  charitable 
company,  which  does  not  make  any  un-  trust  funds.  The  foregoing  reasoning 
less  a  deficit  occurs.  The  fund  is  made  and  authorities  prevent  our  so  holding, 
up  from  sums  contributed  by  members  On  the  contrary,  we  are  compelled  to 
for  their  mutual  benefit,  and  is  to  be  hold  that  funds  devoted  to  a  religious 
enjoyed  by  them  if  they  suffer  from  purpose  are  charitable  trust  funds, 
sickness  or  accident.  It  is,  in  effect,  a  In  McAlister  v.  Burgess  (1894)  161 
provision  made  by  the  employees  to  Mass.  271,  24  L.R.A.  158,  37  N.  E.  173, 
insure  a  stipend  for  them  to  live  on  if  it  is  said :  "  'The  very  term  "church" 
they  are  disabled,  and  a  benefit  to  their  imports  an  organization  for  religious 
families  if  they  die.  In  addition  to  purposes,  and  property  given  to  it  eo 
this,  if  disabled  by  accident,  their  medi-  nomine,  in  the  absence  of  all  declaration 
cal  attendance  is  paid  out  of  the  fund,  of  trust  or  use,  must,  by  necessary  im- 
This  strikes  us  as  a  purely  business  plication,  be  intended  to  be  given  to 
arrangement  on  the  part  of  the  em-  promote  the  purposes  for  which  a  eUnrch 
ployees  of  the  railroad  company.  But  is  instituted,  the  most  prominent  of 
to  call  the  enterprise  a  charity  on  the  which  is  the  public  worship  of  God.' 
part  of  the  company  itself  is  extrava-  It  follows  that  the  legitimate  use  by  a 
gant,  when  we  note  that  one  of  its  pur-  church  of  property  so  given  must  re- 
poses, as  carved  in  high  relief  on  the  suit  in  its  application  for  the  benefit  of 
face  of  the  regulations,  is  to  prevent  those  who  attend  upon,  or  are  within 
damage  suits."  the  sphere  of  the  influence  of,  the  serv- 

But  if  such  conditions  be  eliminated  ices    of  the   church,   by   bringing  them 

as    invalid,    such    a    department    might  under  the   influence  of  religion.     It  is 

otherwise  be  charitable.     Burden  v.  At-  a  matter  of  common  knowledge  that  the 

lantic  Coast  Line  R.  Co.   (1910)   152  N.  individuals  who  attend  the  services  of 

C.   318,   —  L.R.A.(N.S.)    — ,   67   S.   E.  any  particular  church   are  not  limited 

971.  to  the  members  of  that  church,  but  are 

34  In  Bruce  v.  Central  M.  E.  Church  an  indefinite  and  varying  number  of 
(1907)  147  Mich.  230,  10  L.R.A.  (N.S.)  persons;  and  there  can  be  no  question 
74,  110  N.  W.  951,  11  Ann.  Cas.  150,  that  an  indefinite  number  of  persons  are 
it  is  said:  It  is  true  that  the  statutes  constantly  benefited  by  having  their 
of  this  state  for  the  incorporation  of  minds  and  hearts  brought  under  the  in- 
hospitals  are  different  from  those  for  fluence  of  religion  by  poor  churches  of 
the  incorporation  of  churches;  but  1  the  city  of  Boston  and  vicinity.  [The 
can  find  nothing  in  those  statutes  from  gift  in  question  was  a  gift  'for  the  bene- 
which  it  may  be  argued  that  the  former  fit  of  poor  churches  of  the  city  of  Bos- 
is  a  public  charitable  institution,  and  ton  and  vicinity.']  ...  In  our 
that  the  latter  is  not.  An  examination  opinion,  a  gift  to  a  church,  without  re- 
of  those  statutes  shows  that  there  is  a  strictions  as  to  the  use  to  be  made  of 
likeness  and  a  difference  between  cor-  the  property,  is  a  gift  to  be  applied  for 
porations  organized  for  a  hospital  pur-  the  promotion  of  public  worship  and  of 
pose  and  those  organized  for  a  religious  religious  instruction,  which  must  neces- 
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may  include  purposes  not  strictly  religious.  It  has  been  held,  for 
example,  that  a  Young  Men's  Christian  Association,  much  of  whose 
work  is  of  a  charitable  nature,  but  whose  purposes  are  also  social, 
and  include  the  giving  of  lectures  and  entertainments  for  the  benefit 
of  its  members,  and  the  provision  of  a  gymnasium,  and  of  athletic 
sports,  and  the  sale  of  food,  is  not  a  public  charitable  corporation  so 
as  to  be  exempt  from  liability  for  negligence  in  regard  to  the  con- 
struction of  its  buildings.  ^°    But  if  the  purposes  are  strictly  religious, 

sarily  influence  other  than  church  mem-  than  is  the  mere  relief  from  a  pecuniary 
bers,  and,   if  in  trust,  has  all  the  ele-    burden." 

ments  of  a  public  charity."  A  religious  corporation  organized  un- 

In  Allen  v.  Duffie  (1880)  43  Mich,  der  a  statute  which  makes  it  unlawful 
1,  38  Am.  Rep.  159,  4  N.  W.  427,  it  was  to  divert  the  property  or  revenues  to 
held  that  a  subscription  made  on  Sun-  any  purpose  except  the  support  and 
day  for  the  purpose  of  erecting  a  house  maintenance  of  the  object  connected 
of  worship  for  a  r«ligious  society  was  with  the  clmrch  or  denomination  to 
a  work  of  charity,  and  therefore  en-  which  such  corporation  belongs  is  not 
forceable  in  the  courts.  In  the  course  liable  for  the  negligence  of  a  servant 
of  that  opinion,  which  is  written  by  selected  with  due  care.  Haas  v.  Mis- 
Justice  Cooley,  it  is  said:  "Charity  is  sionary  Soc.  (1893)  6  Misc.  281,  26  N. 
active  goodness.      It   is   doing  good  to    Y.  Supp.  868. 

our  fellow  men.  It  is  fostering  those  A  charitable  missionary  corporation 
institutions  that  are  established  to  re-  is  exempt  from  liability  for  injuries  due 
lieve  pain,  to  prevent  suffering,  and  to  to  the  negligence  of  its  employees, 
do  good  to  mankind  in  general,  or  to  where  it  does  not  appear  that  such  em- 
any  class  or  portion  of  mankind.  .  .  .  ployee  was  not  fully  qualified  for  his 
It  was  never  doubted,  so  far  as  we  work,  or  that  the  officers  of  the  corpora- 
know,  that  all  the  necessary  or  usual  tion  were  negligent  in  his  selection,  un- 
work  connected  with  religious  worship  der  N.  Y.  Laws  1876,  chap.  176,  which 
was  work  of  charity.  If  it  were  not  so,  forbids  the  diversion  of  the  assets  of 
the  minister  who  preaches,  the  organist  religious  corporations  to  other  purposes 
and  precentor  who  furnish  the  music,  than  those  for  which  it  was  organized, 
and  the  sexton  who  cares  for  the  build-    Ibid. 

ing  on  Sunday,  would  be  violating  the  A  congregational  church  corporation, 
law  every  day  they  performed  service  however,  was  held  liable  for  negligence 
for  their  religious  society,  and  not  only  in  respect  to  the  condition  of  a  passage- 
would  be  precluded  from  recovering  way  by  which  a  person  attending  a  pub- 
compensation,  but  might  be  punished  lie  meeting  at  that  church  in  the  even- 
for  services  which  are  proper  in  them-  ing  was  injured,  but  nothing  was  said 
selves,  and  for  which  the  day  is  special-  in  the  case  about  an  exemption  from 
ly  set  apart.  But  their  work  is  not  liability  on  the  ground  that  the  cor- 
illegal,  because  it  is,  in  a  true  sense,  poration  was  a  charity.  Davis  v.  Geii- 
and  indeed  in  the  very  highest  sense,  tral  Cong.  Soc.  (1880)  129  Mass.  367, 
charitable.       Religious     societies     are    37  Am.  Rep.  369. 

formed  to  do  good  to  mankind.  .  .  .  And  a  church  corporation  was  held 
But,  as  the  public  is  not  taxed  for  the  liable  for  injuries  caused  by  the  fall  of 
support  of  churches  and  other  religious  a  wall  on  a  passer-by,  but  the  question 
societies,  a  private  donation  in  their  aid  of  the  character  of  the  corporation  was 
is  not  charity  in  the  same  sense  in  not  raised.  Church  of  Ascension  v. 
which  a  donation  which  relieves  a  pub-  Buckhart  (1842)  3  Hill,  193. 
lie  burden  is  a  charity.  The  charity  in  85  Chapin  v.  Holyoke  Y.  M.  C.  A. 
such  case  consists  in  giving  aid  to  an  (1896)  165  Mass.  280,  42  N.  E.  1130, 
institution  whose  purpose  is  to  do  good  distinguishing  McDonald  v.  Massaohu- 
in  other  ways  than  by  making  pecu-  setts  General  Hospital  (1876)  120 
niary  burdens  lighter,  and  this,  as  is  Mass.  432,  21  Am.  Rep.  529. 
said  above,  is  charity  in  a  higher  sense 
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such  organizations  are  undoubtedly  charitable.  Among  other  pur- 
poses -which  have  been  held  charitable,  within  the  rule  of  exemption, 
are  the  education  and  maintenance  of  indigent  boys,'**  the 
reformation  of  minors,^''  and  the  maintenance  of  a  home  for  work- 
ing girls.^'  But  it  has  been  held  that  a  cemetery  association  is  not 
a  public  charity,'^  and  that  a  zoological  society  cannot  claim  exemp- 
tions from  liability  for  the  negligence  of  its  servants  on  that  ground. 


36  The  rule  of  respondeat  superior 
does  not  apply  in  case  of  trustees  who 
are  administering  a  fund  created  for 
the  sole  purpose  of  educating  and  main- 
taining indigent  boys  without  recom- 
pense, who  have  exercised  reasonable 
care  to  select  competent  servants;  and 
therefore  they  are  not  liable  for  injury 
to  one  servant  through  negligent  orders 
given  him  by  another.  Farrigan  v.  Pe- 
vear  (1906)  193  Mass.  147,  7  L.R.A. 
(N.  S.)  481,  118  Am.  St.  Rep.  484, 
78  N.  E.  855,  8  Ann.  Cas.  1109;  Will- 
iamson V.  Louisville  Industrial  School 
(1894)  95  Ky.  251,  23  L.R.A.  200,  44 
Am.  St.  Rep.  243,  24  S.  W.  1065. 

37  In  Perry  v.  House  of  Refuge  (1884) 
63  Md.  20,  52  Am.  Rep.  496,  in  holding 
that  a  house  of  refuge  is  a  public  char- 
ity, the  court  said:  "It  cannot  be  de- 
nied that  the  house  of  refuge  is  an  in- 
stitution holding  property  contributed 
solely  for  benevolent  purposes.  If,  un- 
der the  impulse  of  that  humanity  which 
is  the  distinctive  characteristic  of  the 
present  age,  associations  are  formed  for 
the  erection  of  hospitals  with  a,  view  to 
afford  relief  to  indigent  sufferers  from 
physical  afflictions,  it  might  with  ob- 
vious propriety  be  suggested  that  an 
institution,  originating  in  the  co-opera- 
tive action  of  benevolent  individuals, 
and  having  for  its  object  the  ameliora- 
tion of  the  condition  of  unfortunate 
minors  who  have  become  the  victims  of 
vicious  habits  and  propensities,  should 
be  designated  as  a  hospital  for  the  cure 
of  moral  diseases..  Youths  in  whom  the 
seeds  of  vice  have  already  germinated 
are  placed  there  under  proper  restraint, 
so  that  the  growth  of  crime  may  be 
arrested  or  eradicated  in  its  incipiency. 
Funds  are  contributed  by  individuals 
impelled  by  philanthropic  motives,  and 
donations  are  obtained  from  the  mu- 
nicipal and  state  treasuries.  These  are 
the  funds  of  the  institution,  controlled 
by  the  managers,  not  for  their  own 
profit  or  benefit,  but  solely  for  the  char- 


itable purposes  designated  by  its  or- 
ganic law.  This,  then,  is  an  institution 
resting  on  an  eleemosynary  founda- 
tion." 

38  A  corporation  organized  without 
capital  or  stockholders,  to  provide  from 
contributed  funds  a  home  for  working 
girls,  where  they  can  obtain  for  bare 
cost,  shelter  and  maintenance,  and  also, 
free  of  expense,  be  provided  with  large 
opportunities  for  mental  and  moral  im- 
provement, and  if  sick,  with  proper 
medical  attendance,  is  a  public  charity. 
Thornton  v.  Franklin  Square  House 
(1908)  200  Mass.  465,  22  L.R.A.  (N.S.) 
486,  86  N.  E.  909. 

39  The  claim  that  a  cemetery  corpora- 
tion was  a  charity  within  the  law  ex- 
empting a  charity  from  liability  for 
negligence  was  made  in  a  Massachusetts 
case,  in  which  plaintiff  claimed  damages 
for  burying  a  stranger  in  his  lot,  but 
the  court  held  that  the  corporation  was 
not  a  charity  within  this  rule,  although 
it  actually  applied  its  funds  to  char- 
ity to  a  considerable  extent.  Donnelly 
V.  Boston  Catholic  Cemetery  Asso. 
(1888)   146  Mass.  163,  15  N.  E.  505. 

*0A  New  York  zoological  society  cre- 
ated under  a  statute  allowing  it  to  con- 
trol, for  scientific  and  educational  pur- 
poses, premises  owned  by  the  city,  with 
power  to  appoint,  control,  or  remove 
employees  for  whom  the  society  is  re- 
sponsible, is  not  a  charitable  institu- 
tion. Gartland  v.  New  York  Zoological 
Soc.  (1909  )135  App.  Div.  163,  120  N. 
Y.  Supp.  24.  The  court  said:  "We 
should  have  great  difficulty  in  deter- 
mining that  this  corporation,  under  its 
act  of  incorporation,  its  enabling  act, 
and  its  contract  with  the  city,  was  a 
charitable  organization  within  the  clas- 
sification of  any  of  the  corporations 
which,  from  time  to  time,  for  one  rea- 
son or  another,  have  been  relieved  of 
responsibility  for  the  torts  of  their  em- 
ployees. It  dispenses  no  alms;  it  re- 
lieves no  suffering;  it  cares  for  no  sick. 


§  2507]  WHAT  EMPLOYEES  LIABLE.  7705 

Fire  insurance  patrols  have  also  generally  been  deemed  noncharitable 
organizations.*^ 

2507.  Liability  of  trustees.— There  is  some  conflict  in  the  decisions 
as  to  the  liability  of  a  trustee  for  the  torts  or  negligence  of  his  serv- 
ants. It  has  been  held  that  a  trustee  is  not  liable  in  his  official  ca- 
pacity for  an  injury  to  a  person  who  v?as  struck  while  walking  on  the 
sidewalk  by  chips  of  stone  on  account  of  the  negligence  of  the  trustee's 
servants,  who  were  engaged  in  chiseling  stone  on  the  premises  of 
which   he   held   the   legal   title   as   trustee.^     But   in   an   English 

While  it  is  true  it  is  not  a  money-mak-  126  La.  273,  139  Am.  St.  Rep.  511,  52 

ing  institution,  this  is  not  controlling.  So.  491. 

Its  purposes  and  its  work  are  to  amuse  ^  Parmenter  v.  Barstow  (1900)  22  R. 

and  to  int^truct,  and  if  we  were  called  I.  245,  63  L.R.A.  227,  47  Atl.  365.     The 

upon   to   classify   it,   we   should   say   it  court    said:       "The    declaration    shows 

came  closer  to  an  institution  for  recrea-  that  the  legal  title  to  the  premises  in 

tion,  with  incidental  education  than  any  front   of   which   the   accident   happened 

other  recognized  classification."  was   in  the  defendants   at  the  time   of 

*l  A    corporation    called    the    fire    in-  the   happening    tliereof,    and   that   they 

surance   patrol,   and  supported  by  vol-  were    in    the    possession    and    control 

untary  contributions  of  insurance  com-  thereof.    And  while  it  appears  from  the 

panies,   is   held   in   Fire  Ins.  Patrol  v.  declaration   that  the  beneficial   interest 

Boyd  (1888)  120  Pa.  624,  1  L.R.A.  417,  in  the  estate  belongs  to  others,  yet  as 

6  Am.  St.  Rep.  745,  15  Atl.  553,  to  be  the  absolute   title  thereto   is  vested  in 

a   charitable  corporation,  which  is  not  the  defendants,  the  law  devolves  upon 

liable  for  negligence  of  its  employees  in  them  in  their  personal  capacity  all  of 

throwing  bundles  from  a  burning  build-  the  ordinary  duties  and  liabilities  which 

ing,  whereby  a  person  on  a  sidewalk  is  are   incident   to   the  ownership   of   real 

injured.  estate.     They  are  not  the  agents  of  the 

But  a  somewhat  similar  corporation  beneficiaries,    for   a   trustee    is   not   an 

in    Massachusetts,    which    is    organized  agent  in  the   strict  sense   of  the   term 

under  a  statute  giving  it  power  to  levy  {Taylor    v.    Dams    [Taylor    v.    Mayo] 

assessments     on     insurance    companies,  [1884]   110  U.  S.  334,  28  L.  ed.  165,  4 

and  giving  such  companies  each  a  rep-  Sup.  Ct.  Rep.  147 ) ,  and  hence  the  re- 

resentation  and  right  to  vote  at  the  an-  lation  of  master  and  servant  does  not 

nual    meeting    of    the    corporation,    is  exist,  so  that  the  liabilities  which  the 

held   to   be   a  private   corporation,   and  trustees    incurred   by   their   misconduct 

not  a  public  charity,  and  therefore  to  or  negligence  are  personal  liabilities." 

be  liable  for  the  negligence  of  its  serv-  Desohler  v.  Franklin.  (1900)   20  Ohio 

ants    in    driving    through    the    streets.  C.   C.   56,   11   Ohio  0.   D.   188,   was   an 

Newcomi    v.    Boston    Protective    Dfipt.  action  brought  against  an  executor,  as 

(1890)    151    Mass.    215,   6   L.R.A.    778,  such,  to  recover  for  an  injury  claimed 

24  N.  E.  39.  to  have  been  received  through  the  neg- 

The  court  distinguishes  this  case  from  ligence  of  the  operator  of  a  passenger 

that  of  Fire  Ins.  Patrol  v.  Boyd,  on  the  elevator  in  a  building  managed  by  the 

ground  that  in  the  latter  membership  executor  for  the  benefit  of  the   estate, 

was    open    to   everybody,    and    the   ex-  The  court  held  that  any  cause  of  action, 

penses  were  wholly  paid  by  voluntary  arising    through    the    executor's    negli- 

contribution.  gence  in  managing  the  estate  must  he 

The  Newcomi   Case  was  followed  in  against  him  personally,  and  not  against 

Bates    V.    Worcester    Protective    Dept.  him  in  his  representative  capacity,  bas- 

(1900)  177  Mass.  130,  58  N.  E.  274.    To  ing  its  decision  on  the  ground  that  the- 

the   same   effect,   Ooleinan  v.  Fire  Ins.  theory  of  the  law  has  always  been  that 

Patrol    (1909)    122  La.  626,  21  L.R.A.  the  property  of  an  estate  must  be  held 

(N.S.)    810,  48  So.  130,   16  Ann.  Gas.  intact  for  the  benefit  of  creditors  and 

1217;  Rady  v.  Fire  Ins.  Patrol  (1910)  beneficiaries,   and  that   no  new   or   ad* 
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ditional  liabilities  can  be  created 
against  it  by  the  representative. 

An  action  was  brought  against  an  ex- 
ecutrix and  executor,  both  in  their  rep- 
resentative capacity  and  as  individuals, 
in  McCue  v.  l''inck  (1897)  20  Misc.  506, 
46  N.  Y.  Supp.  242,  to  recover  damages 
for  an  injury  which  occurred  by  reason 
of  the  alleged  negligence  of  the  defend- 
ants' servant,  whereby  the  plaintiff,  a 
police  officer,  was  injured  by  a  brewery 
truck  driven  by  the  employee  in  tlie 
conduct  of  the  estate's  business.  It  was 
sought  to  charge  the  executor  and  ex- 
ecutrix in  their  representative  capacity 
on  the  ground  that  the  testator  by  his 
will  directed  the  continuance  by  them 
of  his  business  after  his  death;  but  the 
court  refused  to  sustain  the  contention, 
saying:  "An  executor  may,  by  his  act 
or  neglect,  create  in  favor  of  another 
an  obligation  against  himself;  but  he 
cannot,  as  a  rule,  create  a  liability 
against  the  estate  he  represents.  He  is 
not  an  agent,  for  death  terminates 
agency.  And  it  is  a  self-evident  proposi- 
tion that  a  dead  man  can  neither  create 
obligations  nor  authorize  others  to  cre- 
ate them  for  him.  Liquidation  and 
winding  up  of  earthly  affairs  begin  at 
death.  Obligations  created  thereafter 
are  acts  of  the  living,  for  which  they 
become  responsible,  in  the  expectation, 
perhaps,  of  reimbursement,  which  may 
or  may  not  follow,  according  to  cir- 
cumstances." The  court  further  stated 
that  the  recovery  was  sought  against 
the  defendants  in  both  their  representa- 
tive and  individual  capacities  upon  the 
mistaken  notion  that  the  estate  and  its 
representatives  were  joint  tort-feasors, 
and  directed  that  the  complaint  be 
amended  to  continue  the  action  against 
the  executor  individually,  it  appearing 
that  the  executrix  had  died  after  suit 
brought. 

The  same  result  is  reached  in  the 
case  of  other  kinds  of  trustees,  but  upon 
different  grounds,  as  in  Ballou  v.  Far- 
num  (1864)9  Allen,  47,  trustees  of  a 
railroad,  who  were  operating  it  for  the 
benefit  of  bondholders,  and  who  had  ex- 
ecuted a  lease  of  a  part  of  the  road 
to  other  parties,  but  continued  to  oper- 
ate it  for  the  lessees,  and  to  select  and 
discharge  all  employees,  and  exercise  all 
the  powers  usually  exercised  by  rail- 
road corporations  over  their  own  roads, 
were  held  to  stand  in  the  relation  of 
master  and  servant  with  the  employees, 
and  to  be  liable   as  principals   for   an 


injury  to  a  third  person,  occasioned  by 
the  negligence  of  one  of  their  employees 
in  the  performance  of  his  duties,  and  to 
take  responsibilities  as  such,  looking 
for  their  indemnity  to  the  receipts  of 
the  earnings  of  the  road  over  which  they 
had  full  control. 

And  in  Falardeau  v.  Boston  Art  Stu- 
dents' Asso.  (1903)  182  Mass.  406,  65 
N.  E.  797,  where  a  painter  was  injured 
by  falling  through  a,  trapdoor  negli- 
gently left  open  by  a  janitor  employed 
by  individuals  who  were  in  full  con- 
trol of  the  building  as  trustees  under 
assignment  of  the  lease  thereof  from 
a  corporation,  the  corporation  was  sued 
for  the  injury  sustained.  Any  right  to 
recover  was,  however,  denied  on  the 
ground  that,  since  the  corporation  had 
no  right  to  control  the  janitor  or  in- 
terfere with  him  in  his  duties  about  the 
building,  it  was  not  liable  for  his  neg- 
ligence; but,  as  the  court  says,  obiter, 
the  trustees,  who  were  in  full  control 
of  the  building,  and  for  whom  the  jani- 
tor was  acting,  were  liable  for  his  negli- 
gent acts. 

So  in  Baker  v.  Tibhetts  (1895)  162 
Mass.  468,  39  N.  E.  350,  an  action  of 
tort  for  personal  injuries,  in  which  it 
was  sought  to  charge  a  trustee  for  the 
benefit  of  creditors  on  the  ground  that 
his  agent,  acting  within  the  scope  of 
his  employment,  invited  the  plaintiff 
into  a  place  of  hidden  danger,  whereby 
he  was  injured,  the  court  said  that  the 
fact  that  the  defendant  held  the  title 
to  the  property  as  trustee  would  not 
reduce  him  to  the  position  of  an  inter- 
mediate agent  between  the  real  princi- 
pal and  the  person  actually  causing  the 
damage. 

It  will  be  observed  that  MoCue  v. 
Finck  (1897)  20  Misc.  506,  46  N.  Y. 
Supp.  242,  and  Ballou  v.  Farnum 
(1864)  9  Allen,  47,  supra,  although  go- 
ing on  the  theory  that  the  trustee  is 
personally  liable,  recognize  the  possi- 
bility of  his  reimbursement  from  the 
estate  or  trust  fund  under  proper  cir- 
cumstances. 

In  Keating  v.  Stevenson  (1897)  21 
App.  Div.  605,  47  N.  Y.  Supp.  847,  hold- 
ing that  trustees  of  a  trust  are  not  lia- 
ble in  their  official  capacity  for  injuries 
caused  to  a  third  person  by  reason  of  a 
defective  stairway,  the  court  said:  "The 
failure  to  repair  being  a  neglect  of  the 
personal  duty  imposed  upon  the  defend- 
ants by  virtue  of  their  legal  owner- 
ship, they,  in  the  first  instance,  must 
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case  *  is  appeared  that  a  trustee  of  a  testator's  real  estate  gave  orders 
to  the  bailiff  to  have  some  oaks  felled  to  obtain  timber  for  roofing  a 
barn  upon  the  estate.  The  bailijBf  directed  woodcutters  who  were 
usually  employed  upon  the  estate  to  fell  the  trees,  but  in  so  doing,  a 
large  bough  struck  a  passer-by,  and  broke  his  leg,  whereupon  he  sued 
the  trustee  and  obtained  a  large  judgment  which  the  latter  paid,  and 
then  sought  reimbursement  from  the  estate;  and  the  master  of  the 
rolls  expressed  the  opinion  that  the  damages  arising  from  tort  must  be 
borne  by  the  trustees  personally.  Upon  appeal,  however,  the  court 
said :  "The  trustee  in  this  case  appears  to  have  meant  well,  to  have 
acted  with  due  diligence,  and  to  have  employed  a  proper  agent  to  do 
an  act,  the  directing  which  to  be  done  was  within  the  due  discharge 
of  his  duty.  The  agent  makes  a  mistake,  the  consequences  of  which 
subject  the  trustee  to  legal  liability  to  a  third  party.  I  am  of  the 
opinion  that  this  liability  ought,  as  between  the  trustee  and  the  es- 
tate, to  be  borne  by  the  estate."    There  would  seem  to  be  less  reason 


be  held  personally  liable  for  it.     Tbere 
is  no  reason  apparent  upon  this  record 
why   it   could   be   held  that   the   estate 
which    they    represented    in    a    certain 
sense  should  be  charged  with  any  of  the 
damages  resulting  from  this  act  which 
was  imposed  upon  them  personally.     If 
it  should  turn  out  in  the  settlement  of 
tlie  estate,  for  any  reason,  that  it  was 
the    estate,    and    not    the    defendants, 
which  was  properly  chargeable  with  the 
payment  of  any  damages  for  such  neg- 
lect, undoubtedly  the  defendants  would 
be  authorized  to  retain  the  amount  of 
such  damages  from  the  rents.     But  un- 
less something  of  that  kind  was  made 
to  appear,  the  liability,  being  personal 
to  the  defendants,  could  not  be  made  a 
charge  upon  the  estate.    The  case  is  not 
like  any  of  those  in  which  it  has  been 
permitted  to  plaintiff  to  maintain  ac- 
tions   for    negligence    against   receivers 
who  were  in  possession  of  the  property 
under  the   orders   of   the   court.     Such 
receivers  are  in  no  sense  the  owners  of 
the   property,   and   they   have   not   the 
legal   title  to   it.     The   property   is  in 
the  court,  for  its  management  and  ad- 
ministration, and  the  receiver  is  an  of- 
ficer of  the  court,  being  under  its  orders 
and  carrying   out   its   directions.     The 
servants    whom    he    is    obliged   to    em- 
ploy are  employed  by  him  solely  in  his 
official   capacity,  and  by  virtue  of  his 
official   duty,   and  they  do  not  in  any 
way     represent     him     personally.     For 


that  reason  it  has  been  held  in  many 
cases  that,  in  the  absence  of  any  per- 
sonal neglect  of  the  receiver,  he  is  not 
liable  personally  for  the  neglect  of  his 
servants." 

It  was  said  in  Wright  v.  Caney  River 
R.  Go.  (1909  )151  N.  C.  529,  66  S.  E. 
588,  19  Ann.  Gas.  384,  that  as  a  general 
rule,  a  trust  fund  cannot  be  subject  to 
legal  liability  for  the  torts  of  the  trus- 
tee, or  his  agents  or  employees.  This 
was  an  action  against  a  trustee  for 
creditors  of  the  railroad  for  tlie  death 
of  the  engineer,  killed  by  the  collapse 
of  a  trestle. 

HBenett  v.  Wyndham  (1862)  4  De  G. 
F.  &  J.  259. 

In  Re  Rayiould  [1900]  1  Ch.  199, 
69  L.  J.  Ch.  N.  S.  248,  48  Week.  Rep. 
301,  82  L.  T.  N.  S.  46,  where  a,  trus- 
tee had  been  held  liable  for  injuries  to 
buildings  of  an  adjoining  owner,  caused 
by  the  letting  down  of  the  surface  of 
the  land  in  the  management  of  a  testa- 
tor's colliery  business,  it  was  held,  fol- 
lowing the  Benett  Case,  supra,  that  as 
the  injury  had  been  caused  by  the  trus- 
tee in  reasonable  management  of  the 
estate,  he  was  entitled  to  be  indemnified 
out  of  the  assets,  and  that  consequently 
the  adjoining  owner  could  stand  in  his 
place  and  claim  the  benefit  of  his  right 
to  indemnity  so  as  to  obtain  payment 
of  the  damages  and  costs  so  recovered 
directly  out  of  the  testator's  estate. 
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for  exempting  a  trust  fund  from  liability  for  tlie  negligence,  either 
of  the  trustee  himself,  or  his  servants,  in  the  case  of  ordinary  trusts, 
than  in  the  case  of  charitable  trusts  or  public  trusts,  and  it  has  been 
seen  that  in  respect  to  causes  of  the  latter  kind,  the  doctrine  of  invio- 
lability has  been  repudiated  in  a  number  of  jurisdictions.^  Receivers, 
come  within  the  general  term  "trustees,"  and  it  will  be  seen  by  a  ref- 
erence to  the  next  section,  that  the  courts  have  not  hesitated  to  hold 
them  liable  for  the  torts  of  their  employees. 

2508.  Liability  of  receivers. —  The  cases  are  practically  unanimous 
in  holding  that  for  injuries  to  third  persons  for  the  negligence  of  their 
servants,  receivers  are  liable  in  their  official  capacity  only,  and  that 
any  judgment  against  them  is  payable  out  of  the  funds  in  their  handa 
as  receivers.  They  would,  of  course,  be  liable  for  their  individual 
fault.  When  engaged  in  operating  railroads  many  courts  hold  them 
officially  to  the  same  rules  of  liability  that  control  common  carriers ; 
and  statutes  providing  for  liability  for  personal  injuries,  and  relating 
in  terms  to  railroad  corporations  only,  have  been  in  many  instances 
construed  to  include  receivers  engaged  in  operating  railroads  also. 
Two  states,  however,  Georgia  and  Texas,  by  a  stricter  construction, 
exclude  receivers  from  liability  under  statutes  relating  in  terms  to 
railroad  corporations  only ;  but  in  both  states  special  legislation  was 
afterwards  passed  to  remedy  the  situation.  The  doctrine  urged  in  a 
few  instances,  that  receivers  are  within  the  same  rules  of  liability  as 
public  officers,  has  met  with  practically  no  approval.  An  exception 
to  the  general  rule  exists  in  Indiana,  where  it  is  provided  by  statute 
that  the  statutory  action  for  killing  or  injuring  stock  may  be  brought 
against  the  company,  notwithstanding  the  road  is  being  operated  by  a 
receiver  at  the  time  the  injury  occurs.  But  as  to  other  actions  for 
tort  or  negligence  of  the  employees  of  receivers,  so  far  as  appears, 
the  rule  is  the  same  as  elsewhere.  It  is  beyond  the  scope  of  thia 
treatise,  however,  to  discuss  the  liability  of  receivers  by  virtue  of  their 
peculiar  status  as  such  officers.  If  liable  in  any  capacity  for  the  torts 
or  negligence  of  servants,  that  liability  must  be  measured  by  the  rules- 
applicable  to  the  relationship  of  master  and  servant  as  it  is  in  any 
other  case.* 

8  See  §  2506,  supra.  The   right   to   recover   against   a   re- 

1  For  a  full  discussion  of  the  question  ceiver,  in  so  far  as  it  depends  upon  thft 

of  the  liability  of  receivers  for  the  torts  phraseology  of  the  Texas   damage  act, 

or  negligence  of  servants,   see   note  to  is   discussed   in   chapter  XCVI. 

Parmenter  v.  Barstow,  63  L.RA.  227.  For    personal    liability    of    receivers, 

As  to  the  liability  of  receivers  for  in-  see  McGhee  v.  Willis    (1901)    134  Ala. 

juries  sustained  by  their  servants,  see  281,    32    So.    301;    McNuUa    v.    Ensch 

§§  1616,  1617,  cmte.  (1890)    134  111.  46,  24  N.  E.  631;   Mc- 
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Nulta  V.  Lockndge  (1891)   137  111.  270,  Morris   v.    Hiler    (1879)    57    How.    Pr. 

31    Am.    St.    Eep.    362,    27   N.    E.    452,  323;  Fuller  v.  Jewett   (1880)    80  N.  Y. 

(1889)    32  in.  App.  86    (1891)    141   U.  4:6,  3&  Am.  B.eTp.  575;  Keating  v.  Steven- 

S.  327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep.  son   (1897)   21  App.  Div.  607,  47  N.  Y. 

11 ;  Bartlett  v.  Cicero  Light,  Heat  &  P.  Supp.  847 ;  Ex  parte  Brown,   ( 1880 )    15 

Co.    (1898)    177  111.  68,  42  L.R.A.  715,  S.  C.  518;  Rogers  v.  Mobile  .6  0.  R.  Co. 

52   N.   E.   339 ;    Robinson   v,   Kirkwood  —  Tenn.  — ,  12  Am.  &  Eng.  R.  Cas.  442 ; 

(1900)    91  111.  App.  54;   Hunt  v.  Con-  Hicks  v.  International  &  Q.  N.  R.  Co. 

ner    (1900)    26  Ind.  App.  46,  59  N.  B.  (1884)     62    Tex.    38;     Ryan    v.    Hays 

52;     Sloan    v.     Central    Iowa    R.    Co.  (1884)   62  Tex.  47;  International  &  G. 

(1883)    62   Iowa,   728,   16   N.  W.   331;  2V.   Co.  v.  Bender    (1894)    87  Tex.  100, 

Rouse     V.     Hivrry        (1895)      55     Kan.  26  S.  W.  1047;  Sidj/ v.  Preniice  (1884) 

589,  40  Pac.  1007 ;  Erskine  v.  Mcllrath  8   Tex.  Civ.   App.   58,  27   S.   W.   1063 ; 

(3895)    60  Minn.  485,  62  N.  W.  1130;  Melendy  v.  Barbour  (1884)  78  Va.  544; 

Averill  v.  McCook   (1900)   86  Mo.  App.  McNulta  v.  Lochridge  (1891)   141  U.  S. 

348;     Vanderbilt    v.     Central    R.     Co.  327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep.  11; 

(1887)    43  N.  J.  Eq.  684,  12  Atl.  188;  MempMs    d    C.    R.    Co.    v.     Hoechner 

Camp   V.  Barney    (1875)    4  Hun,   375;  (1895)    14  C.  C.  A.  469,  31  U.  S.  App. 

Morris   V.   Hiler    (1879)    57   How.   Pr.  644,  67  Fed.  456. 

323;    Cardot   v.   Barney    (1875)    63   N.  For   liability   as   public   ofiScers,   see: 

Y.   289,  20  Am.   Eep.   533;    Keating  v.  Little  v.  Dusenberry  (1884)  46  N.J.  L. 

Stevenson   (1897)   21  App.  Div.  607,  47  614,  50  Am.  Rep.  445;  Murphy  v.  Hol- 

N.  Y.  Supp.  847;   Murphy  v.  Holbrook  brook    (1870)    20  Ohio  St.   137,   5  Am. 

(1870)  20  Ohio  St.  137,  5  Am.  Rep.  633 ;  Rep.   633;  Erwin  v.  Davenport    (1871) 

Ex  parte  Brown   (1880)    15  S.  C.  518;  9  Heisk.  44;  Hopkins  v.  Connel   (1875) 

Ryan  v.  Hays  (1884)  62  Tex.  47;  Texas  2  Tenn.  Ch.  323. 

<£  P.  R.   Co.  V.  Bloom    (1892)    85  Tex.  For  liability  of  receivers  as  common 

279,   30   S.   W.   133;    Eddy  v.   Prentice  carriers,    see:      Lamphear   v.   Bucking- 

(1894)    8  Tex.  Civ.  App.  58,  27  S.  W.  ham    (1866)    33  Conn.  237;   Ohio  &  M. 

1063;    Yasele  v.   Grant  Street  Electric  R.  Co.  v.  Anderson  (1882)   10  111.  App. 

R.   Co.    (1897)    16  Wash.   602,   48   Pac.  313;    Hunt  v.    Conner    (1900)    26   Ind. 

249;  Farmers'  Loom  &  T.  Co.  v.  Central  App.  46,  59  N.  E.  52;  Sloan  v.  Central 

R.  Co.    (1881)    2  McCrary,  181,  7  Fed.  loiva  R.   Co.    (1883)    62  Iowa,   728,   16 

537;   Davis  v.  Duncan    (1884)    19  Fed.  N.  W.  331;   Rouse  v.  Redinger    (1895) 

477.  1  Kan.  App.  355,  41  Pac.  433 ;  Smith  v. 

For  liability  of  receivers  in  their  offi-  Eastern  R.  Go.    (1878)    124  Mass.  154; 

cial   capacity,   see:      McNulta  v.   Lock-  Wall  v.  Piatt  (1897)   169  Mass.  398,  48 

ridge    (1891)    137  111.  270,  31  Am.  St.  N.     E.    270;     Mikkelson    v.    Truesdale 

Rep.  362,  27  N.  E.  452;  Bartlett  v.  Cie-  (1895)    63  Minn.   137,   65   N.   W.   260; 

ero  Light,  Heat  d  P.  Co.  (1898)  177  111.  Fa/rrell  v.   Vnion  Trust  Co.    (1883)    77 

68,  42  L.R.A.  715,  52  N.  E.  339;  Ohio  <&  Mo.   475;    Powell   v.   Sherwood    (1901) 

M.  R.   Co.  V.  Anderson    (1882)    10  111.  162  Mo.  605,   63   S.  W.  485;   Little  v. 

App.  313;  Sloan  V.  Central  Iowa  R.  Co.  Dusenberry    (1884)     46    N.    J.   L.    614, 

(1883)    62   Iowa,   728,   16   N.   W.   331;  50    Am.    Rep.    445;     Klein    v.    Jewett 

Brockert  \.  Central  Iowa  R.  Co.  (1891)  (1875)    26  N.  J.   Eq.   474;   Murphy  v. 

82  Iowa,  369,  47  N.  W.  1026;   Union  P.  Holbrook    (1870)    20    Ohio    St.    137,    5 

R.  Co.  V.  Smith  (1898)   59  Kan.  80,  52  Am.    Rep.    633;     Peoples    v.    Yoakum 

Pac.  102;   St.  Louis  d  S.  F.  R.  Co.  v.  (1894)    7  Tex.  Civ.  App.  85,  25  S.  W. 

Brioker    (1902)    65   Kan.   321,   69   Pac.  looi;   Sprague  v.  Smith   (1857)   29  Vt. 

328;  Louisville  Southern  R.  Co.  v.  Tuck-  421   70  Am.  Dec.  424;  Cooley  v.  Brain- 

er  (1899)    105  Ky.  492,  49  S.  W.  314;  g^^'  (iggg)   38  Vt.  394;  Blumenthal  v. 

Bond  V.  State   (1891)    68  Miss.  652,  9  Bramerd    (1866)    38   Vt.   402,   91   Am. 

So.  354;  Heath  v.  Missouri,  K.&  T.R.  j,       349     j^       „  ^_  ^^^^^    (1877)    49 

?-,<^,^,^olL^L^.°.-  ®1^'  ^Tr"j-  ^'l  Vt.  255;  Lyman  v.  Central  Vermont  R. 

6'oofc     1900)   86  Mo.  App   348;  S*et«ar*  (ig'sef  59   Vt.    167,   10  AtL   346; 

V.  Baltimore  d  0.  R.  Co.   (1901)   8  Ohio    ,.  ,      ,         „_  , /iqqai  to  -sr,    kaa 

N.  P.  179;  Erskine  v.  Mcllrath  (1895)  Melendy  y.  Barbour  (1884)  78  Va   544; 

60  Minn    485    62  N.  W.  1130;   Vander-  Turner  v.  IndtoMapohs,  B.  d  W.  R.  Co. 

biltY.CentralB.Co.{18S7)  43N.J.^q.  (1879)     8    Biss.    527,    Fed.    Cas.    No. 

684    12  Atl.  188;   Murphy  v.  Holbrook  14,260;  Winboum's  Case  (1886)  30  Fed. 

(1870)  20  Ohio  St.  137,  5  Am.  Rep.  633;  167;  Pope's  Case  (1886)   30  Fed.  169; 
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2509.  Liability  of  partners. —  All  of  the  members  of  a  partnership 
are  liable  for  the  torts  of  their  servants.  So  they  have  been  held  re- 
sponsible for  the  fraud  of  their  agents  while  acting  within  the  scope 
of  their  authority.^  And  it  has  been  declared  that  for  the  negligence 
of  the  master  of  a  vessel  an  action  must  be  brought  against  all  of  the 
joint  proprietors.*  It  has  likewise  been  held  that  for  an  assault  com- 
mitted in  the  course  of  his  employment,  by  a  servant  of  a  partnership, 
all  the  members  of  the  firm  are  liable,  and  not  merely  the  partner 
who  directed  him  to  perform  the  act  to  which  the  assault  was  inci- 
dent.' 

2510.  Liability  of  married  women. — In  the  absence  of  statute  modi- 
fying the  common-law  rule,  a  married  woman  cannot  be  liable  for  the 
torts  of  a  servant  during  coverture,  since  she  cannot  hire  a  servant. 
Consequently  the  act  of  the  servant  committing  the  wrong  cannot  be 
the  tort  of  her  servant.  For  this  reason  there  can  be  no  opportunity 
for  the  application  of  the  rule  of  respondeat  superior} 

2511.  Liability  of  shipowners  and  ships. —  a.  Action  against  ship- 
owners personally. — In  respect  of  an  injury  resulting  from  a  tortious 
act  committed  by  the  master  or  crew  of  a  ship  within  the  scope  of  their 
employment,  an  action  lies  against  the  owner  or  owners  of  the  ship,, 
whatever  may  be  the  character  of  the  act,  or  the  locality  in  which  it 

Chamberlmn  v.  New  York,  L.  E.  i  W.  20   Atl.    229.      The   court   said:      "The 

R.  Co.   (1895)   71  Fed.  636.  foundation  of  the  rule  respondeat  supe- 

For   liability  of  receiver   of  railroad  rior  is  contract,  express  or  implied,  by 

for  personal  injuries  or  death  caused  by  means  of  which  the  servant  stands  in 

its    operation,    see    note   to    Turner    v.  the  place  of  the  master,  so  that  his  act 

Cross  15  L.R.A.  263.  is    regarded    as    the   master's    act.      If, 

For  liability  under  the  Indiana  stat-  therefore,  there  is  not  and  cannot  be  a 

utes,  see:     Ohio  <f  if.  R.  Co.  v.  Fitch  contract  of  hiring,  there  can  be  no  rep- 

(1863)   20  Ind.  498;  McKinney  v.  Ohio  resentation  of  one  by  the  other,  and  no 

<6  M.  R.  Co.    (1864)    22  Ind.  99;   Indi-  ground  for  the  application  of  the  rule. 

anapoUs,  C.  &  L.  R.  Co.  v.  Ray   (1875)  There   is   no   substantial   difference   be- 

51  Ind.  269;  Louisville,  N.  A.  &  C.  R.  tv7een  holding  a  married  woman  liable 

Co.  V.  Cauble  (1874)  46  Ind.  277;  State  directly  on  a  contract,  or  indirectly  for 

V.  Wabash  R.  Co.   (1888)   115  Ind.  466,  breach  of  a  duty  imposed  upon  her  by 

1  L.R.A.  179,  17  N.  E.  909.  the  contract.     Although  the  plaintiff  is 

^  Locke  V.  Stearns  (1840)  1  Met.  560,  not  a  party  to  a  contract  with  her,  yet 

35  Am.  Dec.  382,  syllabus.  when  he  asserts  a  relation  based  upon 

Each  of  several  proprietors  of  a  news-  a  contract,  as  the  foundation  for  a  con- 
paper  is  responsible  for  libel.  McDon-  sequent  breach  of  duty,  his  position  is 
aid  V.  Woodruff  (1871)  2  Dill.  244,  Fed.  essentially  the  same  as  that  of  one  who 
Cas.  No.  8,770.  sets  up  the  same  contract,  in  order  to 

i  Boson   V.   Sandford    (1687)    3  Mod.  recover  directly  for  its  breach.     If  we 

321.  should   say    she   is   liable   for   the   tort 

s  Ziegenhein    v.    Smith     (1904)     116  because  of  the  relation,  we  should  say 

111.  App.  80.  there  was  a  contract  which  made  her 

i  Ferguson  v.   Neilson    (1890)    17   R.  liable." 
I.  81,  9  L.R.A.  156,  33  Am.  St.  Rep.  855, 
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was  committed.^  Each  of  two  or  more  joint  owners  is  liable  in  solido 
for  the  whole  amount  of  the  debt  or  damage  to  be  paid,  without  refer- 
ence to  the  proportion  of  his  interest,  or  to  any  stipulation  between 
himself  and  the  other  owners.^  For  a  tort  committed  on  the  high  seas 
a  personal  action  may  be  maintained  in  a  court  of  admiralty.^ 

b.  Actions  in  rem. — Where  the  act  belongs  to  the  category  of  mari- 
time torts,  the  aggrieved  party  is  entitled  to  proceed  by  a  suit  in  rem 
against  the  ship  herself.*  The  preponderance  of  authority  is  in 
favor  of  the  theory  that,  in  order  to  succeed  in  such  a  suit,  the  claim- 


1  Negligent  acts. — Boson  v.  Scmdford 
(1689)  2  Salk.  440,  3  Mod.  321;  Stone 
V.  Ketland  (1804)  1  Wash.  C.  C.  142, 
Ted.  Cas.  No.  13,483;  Martina  v.  Boggs 
(1846)  1  La.  Ann.  74;  Carsley  v.  White 
(1838)  21  Pick.  254,  32  Am.  Dee.  259; 
Purviance  v.  Angus  (1786;  Pa.  Err.  & 
App.)   1  Call,  180,  1  L.  ed.  90. 

Wilful  and  illegal  acts. — Dean  v.  An- 
gus (1785)  Bee,  375,  Fed.  Caa.  No. 
3,702;  Del  Col  v.  Arnold  (1796)  3  Call. 
333,  1  L.  ed.  624  (1794)  Bee,  5,  Fed. 
Cas.  No.  556 ;  Dusar  v.  Murgatroyd 
(1803)  1  Wash.  C.  C.  13,  Fed.  Cas.  No. 
4,199;  Sherwood  V.  Hall  (1837)  3  Sumn. 
127,  Fed.  Cas.  No.  12,777;  Duggins  v. 
Watson  (1854)  15  Ark.  118,  60  Am. 
Dec.  560;  Fellows  v.  Sigh  (1852)  7  La. 
Ann.  451;  Keene  v.  Lizardi  (1835)  8 
La.  26,  s.  c.  (1833)  5  La.  431,  25  Am. 
Dec.  197;  Wallace  v.  Merrimack.  River 
Nav.  <£  Exp.  Go.  (1883)  134  Mass.  95, 
45  Am.  Rep.  301. 

Passengers  and  seamen  who  are  car- 
ried to  a  port  different  from  the  one 
agreed  upon  may  maintain  an  action  in 
admiralty  for  damages.  Sunday  v.  Gor- 
don (1837)  Blatchf.  &  H.  569,  Fed. 
Cas.   No.   13,616. 

A  parent  may  maintain  a  libel  in 
admiralty  for  the  enticing  away  of  a 
child  under  age  by  the  master  of  a 
vessel.  Tillmore  v.  Moore  (1880)  5 
Hughes,  217,  4  Fed.  231. 

Z  Spring  v.  Haskell  (1859)  14  Gray, 
309,  citing  Maude  &  Pollock  on  Ship- 
ping, 39,  and  1  Parsons,  Maritime  Law, 
94,  391. 

S  Chamberlain  v.  Chandler  (1823)  3 
Mason,  242,  Fed.  Cas.  No.  2,575.  In 
this  case,  where  the  action  was  brought 
against  the  master  of  a  ship.  Story,  J., 
reviewed  in  an  elaborate  opinion  all  the 
earlier  authorities  bearing  upon  the 
question. 


4  Negligent  acts. — The  Thames  ( 1805 ) 
5  C.  Bob.  345;  The  Seine  (1859)  Swa- 
bey,  Adm.  411;  The  New  World  v.  King 
(1853)  16  How.  469,  14  L.  ed.  1019; 
The  Niagara  v.  Cordes  (1858)  21  How. 
7,  16  L.  ed.  41;  The  Reiecca  (1831)  1 
Ware,  189,  Fed.  Cas.  No.  11,619;  The 
Waldo  (1841)  2  Ware,  165,  Fed.  Cas. 
No.  17,056;  Todd  v.  The  Tulcher  (1880) 
2  Fed.  600;  The  Barracouta  (1889)  39 
Fed.  428;  The  Iniziativa  (1893)  6  C. 
C.  A.  346,  14  U.  S.  App.  496,  57  Fed. 
311.     For  other  cases  see  §  2307,  ante. 

Wilful  acts. — Die  Fire  Darner  (1805) 
5  C.  Rob.  357;  The  Nostra  Signora  de 
los  Dolores  (1813)  1  Dodson,  Adm.  290; 
The  St.  Juan  Baptista  (1803)  5  C.  Rob. 
33;  The  Karasan  (1804)  5  C.  Rob.  291; 
Talbot  V.  The  Three  Brigs  (1784)  1 
Dall.  95,  1  L.  ed.  52;  The  Anna  Maria 
(1817)  2  Wheat.  327,  4  L.  ed.  252;  The 
Amiable  Nancy  (1818)  3  Wheat.  546, 
4  L.  ed.  456  (1817)  1  Paine,  111,  Fed. 
Cas.  No.  331 ;  United  States  v.  The  Ma- 
lek  Adhel  (1819)  2  How.  210,  11  L.  ed. 
239;  Dias  v.  The  Revenge  (1814)  3 
Wash.  262,  Fed.  Cas.  No.  3,877 ;  Ralston 
V.  The  State  Rights  (1836)  Crabbe,  22, 
Fed.  Cas.  No.  11,540;  The  Aberfoyle 
(1848)  1  Blatchf.  360,  Fed.  Cas.  No. 
17,  Abb.  Adm.  242,  Fed.  Cas.  No.  16; 
McOuvre  v.  The  Golden  Gate  (1856) 
McAll.  104,  Fed.  Cas.  No.  8,815;  The 
Dauntless  (1881)  T  Fed.  366;  North 
American  Dredging  &  Improv.  Go.  v. 
The  River  Mersey  (1892)  48  Fed.  686; 
The  State  of  Missouri  (1896)  22  C.  C. 
A.  239,  46  U.  S.  App.  245,  76  Fed.  376. 

For  other  cases  see  §  2378,  ante. 

"The  ship  is  by  the  general  maritime 
law  held  responsible  for  the  torts  and 
misconduct  of  the  master  and  crew 
thereof,  whether  arising  from  negligence 
or  a  wilful  disregard  of  duty."  Unit- 
ed States  V.  The  Malek  Adhel  (1844) 
2  How.  210,  234,  11  L.  ed.  239,  249. 
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ant  must  establish  a  state  of  facts  which  would  entitle  him  to  recover 
in  a  personal  action.* 

c.  Liability  in  respect  of  torts  committed  by  ships  engaged  in  sal- 
vage work. — In  England  it  has  been  held  that,  in  rendering  salvage 
services,  the  master  of  a  ship  is  acting  within  the  scope  of  employ- 
ment, so  as  to  render  the  owner  liable  for  the  sinking  of  another  ship 
through  his  negligence  in  respect  of  the  performance  of  those 
services.*     On  the  other  hand,  we  find  in  the  American  reports  sev- 


6  In  The  Druid  (1842)  1  Wm.  Rob., 
399,  Dr.  Lushington  said:  "In  all 
causes  of  action  which  may  arise  during 
the  ownership  of  the  persons  whose  ship 
is  proceeded  against,  I  apprehend  that 
no  suit  could  ever  be  maintained 
against  a  ship  where  the  owners  were 
not  themselves  personally  liable,  or 
where  their  personal  liability  had  not 
been  given  up,  as  in  bottomry  bonds  by 
taking  a  lien  on  the  vessel.  The  liabil- 
ity of  the  ship,  and  the  responsibility 
of  the  owners  in  such  cases,  are  convert- 
ible terms;  the  ship  is  not  liable  if  the 
owners  are  not  responsible;  and,  vice 
versa,  no  responsibility  can  attach  on 
the  owners  if  the  ship  is  exempt  and  not 
liable  to  be  proceeded  against."  This 
passage  was  quoted  in  The  Freeman  v. 
Buckingham  (1855)  18  How.  182,  15 
L.  ed.  341.  For  other  cases  that  recog- 
nize the  same  rule,  see  The  Waldo 
(1841)  2  Ware,  165,  Fed.  Cas.  No.  17,- 
056;  The  Aberfoyle  (1848)  Abb.  Adm. 
242,  Fed.  Cas.  No.  16. 

On  the  other  hand,  in  The  Bulley 
( 1905 )  138  Fed.  170,  the  court  proceed- 
ed upon  the  theory  that  "under  the 
maritime  law  it  seems  to  be  well  settled 
that  a  vessel  committing  a  tort  is  liable 
therefor,  notwithstanding  an  unauthor- 
ized act  on  the  part  of  some  person  on 
board."  For  facts  see  §  2379,  note,  4, 
ante.  The  distinction  thus  taken  be- 
tween the  extent  of  the  remedial  rights 
of  the  injured  person  in  an  action  in 
rem  and  in  personam  was  supposed  to 
be  warranted  by  the  language  used  in 
The  China  (1868)  7  Wall.  53,  19  L.  ed. 
67,  and  The  John  G.  Stevens  (1898) 
170  U.  S.  113,  42  L.  ed.  969,  18  Sup. 
Ct.  Rep.  544.  But  an  examination  of 
those  cases  will  show  that  they  merely 
involve  the  liability  of  a  ship  for  the 
negligence  of  a  pilot  whom  the  captain 
is  compelled  by  statute  to  take,  and 
that  they  contain  no  suggestion  that 
such  liability  is  enforceable  in  respect 


of  an  act  outside  the  scope  of  the  pi- 
lot's authority. 

Actions  under  the  Ohio  watercraft 
law. — It  is  settled  that  proceedings  can- 
not be  taken,  under  this  statute,  against 
a  steamboat  to  recover  for  an  assault 
committed  by  one  of  the  crew  outside 
the  scope  of  his  employment  and  beyond 
the  territorial  limits  of  the  state.  The 
Ohio  v.  Stunt  (1856)  10  Ohio  St.  582; 
The  Champion  v.  Jantzen  (1847)  16 
Ohio,  91;   and  the  case  next  cited. 

In  The  Ocean  v.  Mwrshall  (1860)  11 
Ohio  St.  379,  the  question  whether  the 
extraterritoriality  of  the  tort  would  be 
a  valid  defense  to  such  proceedings, 
where  a  passenger  was  injured  by  the 
act  of  one  of  the  crew  while  engaged 
in  the  conduct  of  the  business  of  the 
vessel,  was  a  point  left  undecided,  for 
the  reason  that  it  was  not  properly  pre- 
sented in  the  record. 

fiThe  Thetis  (1869)  L.  R.  2  Adm. 
&  Eccl.  365.  Sir  J.  Phillimore  said: 
"It  is  to  be  remembered,  in  the 
first  place,  that  the  master  of  a 
ship  is  not  an  ordinary  agent,  but  one 
of  a  special  kind  sui  generis;  secondly, 
that  the  rendering  of  salvage  services 
is  an  obligation  required  by  the  dic- 
tates of  humanity,  by  the  principles  of 
public  policy,  and  by  the  general  inter- 
ests of  society,  and  has  been  recognized 
as  usch  by  the  practice  and  jurispru- 
dence of  every  civilized  state.  'It  is  the 
duty,'  Lord  Scott  says  in  the  case  of 
The  Waterloo  (1820)  2  Dodson,  Adm. 
437,  'of  all  ships  to  give  succour  to 
others  in  distress;  none  but  a  freeboot- 
er would  withhold  it.'  It  has  been  urged 
upon  me  that  the  act  of  the  master  in 
this  case  could  not  have  been  within  the 
scope  of  his  commission,  and  was  not 
for  the  benefit  of  the  owners,  because 
a  deviation  for  the  purpose  of  rendering 
salvage  service  to  property  would,  upon 
general  principles,  avoid  a  policy  of  in- 
surance, but  that  is  an  undecided  and 
very    doubtful    proposition    of    Englis'i 
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eral  decisions  which  expressly  affirm,  or  take  for  granted,  the 
doctrine  that  the  owner  of  a  salvor  vessel  is  not  liable  for  losses  caused 
by  embezzlement  of  the  salvaged  property  by  the  master  or  the  crew.' 
The  rule  thus  laid  down  was  formulated  with  reference  to  operations 
casually  undertaken  by  trading  ships,  and  in  none  of  the  cases  in 
which  the  rule  was  applied  did  the  courts  suggest  that  the  liability 
incident  to  operations  of  that  description  might  be  determinable  upon 
a  footing  different  from  the  liability  incident  to  those  prosecuted  by 
the  servants  of  shipowners  whose  regular  business  was  salvage.  The 
position  has,  however,  been  taken  that  only  shipowners  who  are  en- 
gaged in  that  business  are  chargeable  with  loss  or  damage  caused  by 
the  misfeasance  or  nonfeasance  of  their  masters  and  crews.' 

d.  Liability  in  respect  of  the  defaults  of  pilots. — See  §  2519,  post. 

e.  Limits  of  shipowners  liability.— Bj  the  general  maritime  law, 
liability  for  the  obligations  of  the  master  and  his  crew  ex  delicto 


law,  and  certainly  one  to  which  I  cannot 
give  my  assent.  .  .  .  If  it  be  neces- 
sary that  I  should  express  my  opinion 
whether,  upon  general  principles  of  law, 
the  owner  of  the  Thetis  was  responsible 
for  the  act  of  the  master  in  causing 
this  collision,  I  should  express  it  in  the 
affirmative.  I  think,  having  regard  to 
the  principles  of  law  respecting  salvage 
service,  the  master,  though  not  directly 
authorized  to  do  the  particular  act,  was, 
to  borrow  Mr.  Justice  Willes'  expres- 
sion, 'the  agent  in  his  place  to  do  that 
class  of  acts,'  and  that  by  the  negligent 
performance  of  an  act  of  this  class  the 
damage  which  is  the  subject  of  this  suit 
was  caused ;  and  therefore  that  the  own- 
er 'must  be  answerable  for  the  manner 
in  which  the  agent  has  conducted  him- 
self in  doing  the  business  which  it  was 
the  act  of  his  master  to  place  him  in.' 
But,  in  truth,  when  I  find  in  the  pol- 
icy of  insurance  appertaining  to  this 
ship  a  clause  giving  her  leave  to  tow 
and  assist  vessels  in  all  situations,  and 
that  it  is  provided  in  the  bills  of  lading 
that  she  may,  'assist  and  tow  vessels  in 
all  situations,'  I  entertain  little  doubt 
that  it  is  not  competent  to  the  owner 
to  deny  that  the  attempt  to  salve  the 
Thetis  was  within  the  scope  of  the  au- 
thority and  in  the  course  of  the  employ- 
ment of  the  master." 

T  Mason  v.   The   Blaireau    (1804)    2 

Cranch,  240,  2  L.  ed.  266;   The  Island 

City  (1861)  1  Blade,  121,  17  L.  ed.  70; 

The  Rising  Sun    (1837)    1  Ware,   378, 

M.  &  S.  Vol.  VII.— 483. 


Fed.  Cas.  No.  11,858;  The  Missouri's 
Cargo  (1856)  Sprague,  260,  Fed.  Cas. 
No.  9,654;  See  also  2  Parsons,  Shipping 
&  Adm.  p.  310. 

iThe  Mulhouse  (1859)  12  Law  Kep. 
N.  S.  276,  Fed.  Cas.  No.  9,910.  The 
court  made  the  following  remarks:  "It 
is  diflScult  to  extract  from  the  reported 
cases  any  general  rule  on  this  subject. 
I  think,  however,  that  none  of  the  cases 
conflict  with  the  idea  that  whenever  a 
valuable  salvage  service  has  been  per- 
formed by  the  master  and  crew, — a  real 
benefit  done  to  the  owners  of  the  prop- 
erty saved, — the  owner  of  the  salvor  ves- 
sel, being  innocent,  is  entitled,  in  equity 
and  good  conscience,  to  be  remunerated 
for  the  use  of  his  vessel  according  to 
the  actual  service  rendered  and  benefit 
conferred,  notwithstanding  any  neglect 
or  misconduct  of  the  master  or  crew, 
working  a  forfeiture  of  their  shares. 
.  .  .  Embezzlement  of  a  part  of  the 
goods  saved  by  the  salvor  crew  does  not 
work  a  forfeiture  or  diminution  of  the 
shares  of  the  owner  of  the  salvor  vessel, 
without  any  fault  on  his  part;  for,  not- 
withstanding such  embezzlement,  a  real 
and  substantial  salvage  service  may 
have  been  and  ordinarily  has  been  ren- 
dered, for  which  it  is  just  that  he,  being 
innocent,  should  be  compensated.  .  .  . 
But  it  is  argued  that  whether  the  shares 
of  Shafer  should  be  forfeited  or  not,  he 
is,  at  least,  bound  to  make  good  the  loss 
or  damage  occasioned  by  the  larceny  of 
the  money;  that  is  to  say,  to  pay  the 
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is  limited  to  the  amount  of  the  owner's  interest  in  the  ship  and  cargo^ 
and  by  abandoning  these  he  is  discharged  from  all  personal  respon- 
sibility.* 

For  information  regarding  the  English  and  American  enactments, 
which  limit  the  liability  of  shipowners,  the  reader  is  referred  to 
treatises  on  the  law  of  shipping. 

2512.  Joinder  of  negligent  employee  and  master  as  parties  defendant. — 
There  is  a  sharp  coniiict  in  the  decisions  on  the  question  whether  the 
master  and  servant  may  be  sued  jointly  for  the  torts  of  tbe  servant,, 
and  it  will  be  necessary  to  consider  how  far  this  difference  in  opinion 
extends,  and  as  to  what  points  relating  to  the  general  question  the- 
courts  are  agreed  upon,  so  that  the  orbit  of  the  dispute  may  be  clearly 
discerned.  The  first  question  to  be  determined,  when  both  master 
and  servant  are  proceeded  against,  is  whether  both  are  responsible. 
This  really  goes  to  the  question  of  liability  rather  than  joinder.  In 
those  jurisdictions,  for  example,  in  which  the  rule  that  a  servant  is. 


sum  whicli  may  be  awarded  to  the  three 
fishermen  for  the  finding  and  restoring 
it.  Salvors  are  not  common  carriers; 
and  if  he  is  liable  at  all  it  must  be 
upon  the  ground  that  the  owner  of  a 
vessel  employed  in  the  business  of 
wrecking  is  liable  for  damage  caused  by 
the  misfeasance  or  nonfeasance  of  the 
master  and  crew  acting  within  the  scope 
of  their  employment.  It  is  a  general 
doctrine  of  law  that  the  principal  is 
held  liable  to  third  persons,  in  a  civil 
suit,  for  the  frauds,  deceits,  conceal- 
ments, misrepresentations,  torts,  negli- 
gence, and  other  malfeasances  or  mis- 
feasances and  omissions  of  duty  of  his 
agent  in  the  course  of  his  employment, 
although  the  principal  did  not  authorize 
or  justify  or  participate  in,  or  indeed, 
know  of  such  misconduct,  or  even  if  he 
forbade  the  acts  or  disapproved  of  them. 
Story,  Agency,  §  452,  and  cases  there 
cited.  This  doctrine  obtains  in  the  mar- 
itime as  well  as  in  the  common  and  civil 
law  by  the  maritime  law  the  owner  of  a 
ship  is  considered  as  the  principal  and 
the  master  and  crew  as  his  servants  or 
agents.  He  is  consequently  held  liable 
for  damages  or  losses  sustained  by  the 
shipper  of  goods  or  other  third  person, 
caused  by  their  fraud,  negligence,  un- 
skilfulness,  or  tortious  act,  in  the  course 
of  their  employment.  .  .  .  Admit- 
ting the  low  to  be  so  in  ordinary  cases 
of    merchant    or    trading    vessels,    yet, 


nevertheless,  it  is  argued  that  the  mari- 
time law  does  not  impose  so  rigorous, 
and  so  exact  a  responsibility  on  the 
owners  of  wrecking  vessels;  that  they 
are  not  common  carriers,  are  not  bound 
by  any  charter  party,  bill  of  lading,  or 
other  express  contract,  but  are  salvors; 
and  that  no  decision  has  ever  yet  beem 
made  declaring  the  owner  of  a  salvor 
vessel,  as  such  and  without  an  express 
contract,  to  be  responsible  for  losses  or 
damages  caused  by  the  fraud,  negli- 
gence, or  tortious  acts  of  the  salvor  crew. 
It  is  admitted  that,  within  our  knowl- 
edge, no  such  decision  has  been  made. 
But  the  question  now  before  the  court 
for  its  decision  is  not  a  general  on«; 
it  is  not  whether  the  owner  of  every 
kind  of  salvor  vessel  is  thus  liable,  but 
whether  the  owner  of  a  particular  kind^ 
of  vessel — a  vessel  employed  in  the  busi- 
ness of  rendering  salvage  services  as  a 
business — is  thus  liable.  It  is  obvious 
that  this  question  could  only  arise  in 
districts  where  wrecking  is  carried  on 
as  a  business,  as  it  is  on  this  coast  and 
among  the  Bahama  Islands.  It  has 
never  been  distinctly  presented  to  this 
court  for  its  decision  before  the  present 
time;  and  I  am  not  aware  that  it  has 
ever  arisen  in  the  vice  admiralty  court 
of  the  Bahamas." 

9  Stinson  v.  Wyman   (1841)    2  Ware-,. 
176,  Fed.  Cas.  No.  13,4,60. 
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not  answerable  for  a  mere  act  of  nonfeasance  for  which,  under  the 
doctrine  of  respondeat  superior^  the  master  would  be  responsible, 
there  could  manifestly  be  no  joinder  of  the  master  and  servant,  be- 
cause only  one  of  the  parties  could  be  held  to  answer ;  but  where  the 
act  of  the  servant  is  a  misfeasance,  he,  as  well  as  the  master,  would 
be  liable,  and  might,  under  the  rule  supported  by  the  weight  of  au- 
thority, and  hereafter  discussed,  be  joined  in  a  suit  against  the 
master.^ 

So  if  the  master  were  not  liable  under  the  fellow-servant  rule,  there 
could  be  no  joinder,  but  otherwise  there  might  be.  And  such  would 
be  the  case  if  the  negligence  of  the  servant  were  in  respect  to  a  non- 
assignable duty  of  the  master.'  Where  the  action  is  brought,  not 
against  the  servant,  but  against  two  or  more  masters,  the  masters  may 
be  joined  if  they  are  both  or  all  liable.* 

1 A  joint  action  may  be  maintained  and  B  was  to  supply  them  for  the  re- 
against  the  master  and  servant  where  malning  stages,  they  were  held,  notwith- 
the  latter's  negligent  act  amounts  to  standing  this  division  of  the  concern 
misfeasance.  Kelley  v.  Chicago  <&  A.  R.  between  them,  responsible  for  the  mis- 
Co.  (1904)  105  Mo.  App.  365,  79  S.  W.  conduct  and  negligence  of  their  drivers 
973;  Henshaw  v.  Noble  (1857)  7  Ohio  and  servants  throughout  the  whole  dis- 
St.  226;  McGinnis  v.  Chicago,  R.  I.  d  tance.  And  it  was  declared  no  defense 
P.  R.  Co.  (1906)  200  Mo.  347,  9  L.E.A.  to  B  that  the  servant  by  whom  an  in- 
(N.S. )  880,  118  Am.  St.  Kep.  661,  98  jury  was  committed  was  the  special 
S.  W.  590,  9  Ann.  Cas.  656;  Southern  servant  of  A,  and  hired  and  paid  by  A 
R.  Go,  V.  Grizzle  (1906)  124  Ga.  735,  alone.  Weyland  v.  Elkins  (1816)  Holt, 
110  Am.  St.  Rep.  191,  53  S.  E.  244;  N.  P.  227.  Gibbs,  Ch.  J.,  said:  "The 
Dowell  V.  Chicago,  R.  I.  d  P.  R.  Co.  action  is  maintainable  on  this  principle : 
(1910)   83  Kan.  562,  112  Pac.  136.  The  wagon  belongs  to  Elkins;  he  has  tlie 

So,  the  master  and  servant  may  be  profit  of  the  carriage.  On  what  terms 
joined  as  defendants  where  the  latter  is  he  engages  with  other  persons  to  horse 
guilty  of  violating  a  trademark,  that  be-  the  wagon,  we  cannot  tell.  It  is  suflS- 
ing  an  act  of  misfeasance.  Estes  v.  cient  that  he  is  found  to  be  a  partner 
Worthington  (1887)   30  Fed.  465.  in   a   common   concern,   and  jointly   in- 

S  Where  a  servant  is  injured  by  a  terested  with  Dyson  in  the  profits.  It 
vice  principal's  failure  to  perform  a  is  of  no  importance  how  Elkins  and 
nonassignable  duty,  he  and  the  master  Dyson  apportion  the  carrying  business 
are  jointly  and  severally  liable,  between  them.  The  servant  is  engaged 
Quosre,  whether  the  same  rule  holds  to  drive  the  wagon  for  Elkins,  as  well 
where  the  duty  violated  by  an  employee  as  for  his  immediate  employer,  Dyson, 
does  not  belong  to  the  nonassignable  Though,  by  the  subordinate  contract  be- 
class.  Fort  v.  Whipple  (1877)  11  Hun,  tween  the  partners,  he  is  the  servant  of 
,586.  one,   yet,   in   the   contemplation   of   the 

4  Cincinnati,  H.  dc  D.  R.  Co.  v.  Aerea  law,  and  for  all  purposes  of  legal  respon- 
(1907)  40  Ind.  App.  150,  81  N.  E.  213  sibility,  he  is  in  the  employ  of  both. 
( 1907 )  42  Ind.  App.  127,  82  N.  E.  The  case  cited  has  no  application.  There 
1009;  Grand  Trunk  R.  Go.  v.  Paries  may  be  an  inferior  contract,  regulating 
(1910)  106  C.  C.  A.  186,  183  Fed.  750;  the  rights  of  the  parties,  and  binding 
Chicago,  R.  I.  &  P.  R-  Co.  v.  Martin  them  to  each  other,  which  will  not  ex- 
(1898)    59  Kan.  437,  53  Pac.  461.  tinguish  or  alter  the  general  obligation 

So,  where  A  and  B  were  partners  in   which  they  all  owe  to  the  public." 
the  business  of  public  carriers,  and  by       Under  an  agreement  between  two  rail- 
a,  contract  betweeii  them  A  was  to  find   way  companies  who  operate  trains  over 
horses   and   drivers   for  certain   stages,    the  same  section  of  the  line  of  one  of 
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If  the  action  is  brought  against  the  master  and  servant,  all  the 
courts  agree  that  the  joinder  is  proper,  where  the  liability  is  joint  or 
concurrent,^  as  where  the  master  is  guilty  of  actual  negligence,  as  con- 
tradistinguished from  imputed  negligence,   under  the  doctrine  of 


them,  the  servants  employed  on  that  sec- 
tion shall  be  considered  as  being  in  the 
joint  employ  of  both  companies,  and 
they  are  jointly  and  severally  liable 
for  the  negligence  of  one  of  the  serv- 
ants. Atkinson  v.  Or  and  Trunk  R.  Co. 
(1905)   Rap.  Jud.  Quebec  27  C.  S.  227. 

The  case  of  Moreton  v.  Harden 
(1825)  4  Barn.  &  C.  223,  6  Dowl.  &  R. 
275,  often  cited,  was  an  action  in  case 
against  three  defendants,  proprietors  of 
a  stagecoach.  The  declaration  stated 
that  the  defendants  so  carelessly  man- 
aged their  coach  and  horses  that  the 
coach  ran  against  the  plaintiff  and  broke 
his  leg.  It  appeared  in  evidence  that 
one  of  the  defendants  was  driving  at  the 
time  when  the  accident  happened,  and 
the  jury  found  that  it  happened  through 
his  negligent  driving.  It  was  held  that 
the  plaintiff  might  maintain  case 
against  all  the  proprietors,  although  he 
might  perhaps  have  been  entitled  to 
bring  trespass  against  the  one  that 
drove  the  coach.  The  real  question  in 
this  case  was  whether  the  action  was 
properly  brought  in  case  when  all  of 
the  defendants  were  not  present.  It 
was  decided  that  there  was  a  cause  of 
action  based  on  negligence,  independent 
of  the  trespass,  and  that  for  this,  case 
was  the  proper  remedy. 

6  Ferguson  v.  Roblin  (1887)  17  Ont. 
Rep.  167;  Cuddy  v.  Horn  (1881)  46 
Mich.  596,  41  Am.  Rep.  178,  10  N.  W. 
32  (syllabus)  ;  Dow  v.  Bradstreet  Co. 
(1891)   46  Fed.  828. 

In  Sioift  V.  Winterbotham  (1873)  L. 
R.  8  Q.  B.  244,  it  is  said:  "As  regards 
the  objection  that  the  defendants  can- 
not be  sued  together  as  for  a  joint  rep- 
resentation, it  must  be  remembered  that 
this  is  an  action  of  tort,  and  in  sucli 
actions  all  persons  liable  for  the  com- 
mission of  the  tort,  whether  principals, 
agents,  or  servants,  are  liable  to  be  sued 
jointly.  In  Gullen  v.  Thomson  (1862) 
4  Macq.  424,  Lord  Westbury  says:  'All 
persons  directly  concerned  in  the  com- 
mission of  a  fraud  are  to  be  treated  as 
principals.  No  party  can  be  permitted 
to  excuse  himself  on  the  ground  that  he 
acted  as  the  agent  or  as  the  servant  of 
another.' " 


So,  a  joint  action  may  be  brought 
against  a  railroad  company  and  two  of 
its  employees  for  their  concurrent  negli- 
gence in  killing  a  person  at  a  railroad 
crossing.  Chesapeake  d  0.  R.  Co.  v. 
Dixon  (1900)  179  U.  S.  131,  45  L.  ed. 
121,  21  Sup.  Ct.  Rep.  67.  The  court 
said  that  the  petition  did  not  set  forth 
the  specific  act  of  negligence  complained 
of.  It  was  stated  that  the  negligence 
of  the  corporate  defendant  was  done  by 
and  through  its  servants  then  and  there 
in  its  employment,  and  that  such  negli- 
gence was  the  joint  negligence  of  all  the 
defendants.  Assuming  this  averment  to 
be  inconsistent  with  the  charge  of  direct 
action  by  the  company,  it  might,  never- 
theless, said  the  court,  be  held  to 
amount  to  a  charge  of  concurrent  action 
when  coupled  with  the  previous  aver- 
ment that  the  decedent  was  killed  while 
crossing  the  track  at  a  turnpike  cross- 
ing by  the  negligence  of  the  company 
and  other  defendants  in  charge  of  the 
train.  The  court  added  that  the  negli- 
gence may  have  consisted  in  that  the 
train  was  run  at  too  great  speed,  and 
that  proper  signals  of  its  approach  were 
not  given,  and  that,  if  the  speed  was 
permitted  by  the  con^pany's  rules,  or 
not  forbidden,  though  ""dangerous,  the 
negligence  in  that  particular  and  in  the 
omission  of  signals  would  be  concurrent. 

So,  in  Ma/rtin  v.  Louisville  &  N.  li. 
Co.  (1894)  95  Ky.  612,  26  S.  W.  801, 
a  negligent  railroad  engineer  and  the 
company  which  employed  him  were  held 
liable  for  his  negligence,  in  the  same 
action. 

So,  a  complaint  states  a  joint  cause 
of  action  against  master  and  servant 
where  it  alleges  that  the  former  was 
negligent  in  supplying  defective  machin- 
ery and  placing  it  in  charge  of  an  in- 
experienced boy  whose  negligence  result- 
ed in  an  injury  to  the  plaintiff,  a  fellow 
servant.  American  Bridge  Co.  v.  Hunt 
(1904)    64  C.  C.  A.  548,  130  Fed.  302. 

Thus,  a  joint  action  will  lie  against 
master  and  servant  where  the  plaintiff, 
a  fellow  servant,  was  Injured  while  obey- 
ing a  negligent  order  given  by  his  co- 
servant,  who  had  full  control  and  au- 
thority over  the  plaintiff,  as  the  negli- 
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respondeat  superior.^    So,  in  the  case  of  trespass  by  the  servant  under 


gent  servant  stood  in  the  relation  of 
vice  principal  to  the  plaintiff,  the  same 
duty  resting  upon  liim  as  upon  the  mas- 
ter; and  therefore  a  violation  of  this 
duty  was  the  negligent  act  of  the  mas- 
ter. Republic  Iron  d  Steel  Co.  v.  Lee 
(1907)    227  111.  246,  81  N.  E.  411. 

And  a  joint  action  will  lie  against 
the  owner  of  a  railroad  and  one  of  its 
engineers,  where  it  appears  tliat  the 
former  was  negligent  in  not  maintain- 
ing a  safe  track  and  roadbed,  the  neg- 
ligence of  the  engineer  also  contributing 
to  the  injury  of  the  plaintiff,  a  fellow 
servant;  as  it  was  the  negligence  of  the 
master  combined  with  the  negligence  of 
a  fellow  servant  which  produced  the  in- 
jury, the  negligence  of  neither  being  the 
efficient  cause,  therefore  both  are  liable 
and  may  be  sued  either  jointly  or  sing- 
ly. Fuller  V.  Tremont  Lumber  Go. 
(1905)  114  La.  266,  108  Am.  St.  Rep. 
348,  38  So.  164.  Contra,  see  Fergason 
V.  Chicago,  M.  &  St.  P.  R.  Co.  ,(1894) 
63  Fed.  177. 

When  several  acts  of  negligence  con- 
cur in  giving  rise  to  a  single  right  of 
action,  they  may  be  united  in  the  same 
complaint,  under  §  4154,  Rev.  Laws 
1905,  which  permits  several  causes  of 
action  to  be  joined  in  the  same  pleading 
when  they  arise  out  of  the  same  trans- 
action or  transactions.  Mayberry  v. 
Northern  P.  R.  Co.  ( 1907 )  100  Minn.  79, 
12  L.R.A.(N.S.)  675,  110  N.  W.  356,  10 
Ann.  Cas.  754. 

^Shaffer  v.  Union  Brick  Co.  (1904) 
128  Fed.  97;  Mclntyre  v.  Southern  R. 
Co.  (1904)   131  Fed.  985. 

In  Charman  v.  Lake  Erie  &  W.  R.  Co. 
(1900)  105  Fed.  449,  it  was  held  that 
under  a  statute  making  a  railroad  com- 
pany liable  for  the  negligence  of  an 
employee  in  charge  of  a  switch  yard, 
shop,  etc.,  a  duty  was  imposed  upon 
the  company  to  employ  non-negligent 
servants,  and  that  a  negligent  act  of  a 
servant  was  a  breach  of  this  duty  so  as 
to  enable  the  person  injured  thereby  to 
maintain  a  joint  action  against  the  mas- 
ter and  servant. 

In  criticizing  this  decision  the  court 
in  Eelms  v.  Northern  P.  R.  Co.  ( 1903 ) 
120  Fed.  389,  declared  that  the  reason- 
ing is  not  satisfactory,  saying:  "The 
court  begins  with  the  statement  that  be- 
cause the  master  is  liable,  he  must  be 
negligent,  thus  excluding  the  possibility 


that  he  might  be  liable  because  of  the 
negligence  of  his  servant.  To  satisfy 
this  assumed  negligence,  a  'duty'  is  built 
up  which  no  court  ever  considered  in 
fixing  a  master's  liability,  and  which 
does  not  fit  into  the  facts  of  the  case 
or  the  language  of  the  statute.  The 
learned  judge  says:  'The  statute  of 
this  state  has  made  it  the  duty  of  the 
railroad  company  to  place  a  person  in 
charge  of  its  switch  yard  who  should 
be  free  from  fault  resulting  in  injury 
to  a  fellow  servant.  This  duty  was  a 
positive  and  continuing  one.  The  negli- 
gence of  the  person  in  charge  of  the 
switch  yard  gave  rise  to  a  twofold 
breach  of  duty;  namely,  that  of  the 
person  in  charge  of  the  switch  yard  and 
that  of  the  railroad  company.  The 
breach  of  the  master's  duty  arose  from 
its  failure  to  keep  in  charge  of  its 
switch  yard  a  person  who  would  not, 
by  his  negligence,  injure  a  fellow  serv- 
ant. .  .  .  The  liability  of  the  com- 
pany does  not  grow  out  of  the  breach  of 
the  servant's  duty  by  the  servant  on 
the  principle  of  respondeat  superior; 
it  grows  out  of  the  breach  of  the  com- 
pany's duty  by  the  company  failing  to 
keep  a  person  in  charge  of  its  switch 
yard  who  would  not,  by  his  negligence 
injure  a  fellow  servant.  If  the  employ- 
er fails  in  the  performance  of  his  duty, 
his  responsibility  does  not  arise  out  of 
the  servant's  breach  of  the  servant's  du- 
ty towards  the  injured  party,  but  it 
grows  out  of  the  employer's  breach  of 
the  employer's  duty  towards  the  dece- 
dent.' Now,  is  not  all  this  'duty'  of  the 
master  a  mere  figment,  devised  for  the 
purpose  of  fitting  the  liability  of  the 
master  into  the  category  of  personal 
negligence?  Statutes  like  the  one  there 
under  consideration  do  not  attempt  the 
metaphysical  feat  of  making  the  master 
negligent;  they  simply  provide  that  he 
shall  be  'liable  in  damages'  for  injuries 
caused  by  the  negligence  of  his  servants. 
This  comports  with  the  common  law. 
The  language  of  the  decisions  is  that 
the  master  is  'liable,'  'answerable,'  're- 
sponsible,' for  the  negligence  of  his  serv- 
ant; not  that  he  himself  is  negligent. 
Is  there  any  such  necessity  as  the  fol- 
lowing statement  assumes:  'In  order 
to  maintain  an  action  for  injury  to  a 
person  or  property  by  reason  of  negli- 
gence or  want  of  due  care,  there  must 
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the  authority  of  the  master,  it  is  agreed  that  both  may  be  joined,  since 
both  are  in  such  a  case  deemed  to  be  principals.' 


be  shown  to  be  existing  some  obligation 
or  duty  towards  the  plaintiff  which  de- 
fendant has  disregarded  or  violated?' 
If  the  master  is  liable  for  the  negligence 
of  his  servant,  surely  an  action  may  be 
maintained  against  him  on  that  liability 
without  imputing  to  him  personal  negli- 
gence. Hitherto  the  ground  of  the  mas- 
ter's liability  has  been  that  the  wrong- 
doer was  his  servant  and  about  his  busi- 
ness. This  fits  the  facts  and  fully  justi- 
fies the  liability.  Whatever  is  more 
than  this  comes  of  quitting  the  facts 
and  pursuing  fictions.  Further  on  in 
the  opinion  the  reasoning  at  times  seems 
to  confound  the  liability  of  the  master 
to  answer  in  damages  for  the  negligence 
of  his  servant  with  his  positive  duty 
to  exercise  reasonable  care  in  the  selec- 
tion of  those  whom  he  employs.  Of 
course,  the  ground  of  liability  in  each 
of  these  cases  is  widely  different.  In 
one  case,  the  master  himself  is  guilty  of 
negligence  in  his  failure  to  exercise  care 
in  the  selection  of  his  servants;  in  the 
other  case,  he  is  liable  though  he  is 
himself  entirely  free  from  negligence. 
The  illustration  cited  as  to  an  injury  to 
a  passenger  by  the  collision  of  two 
trains  owned  and  operated  by  different 
railroads  does  not  cover  the  case.  There 
each  of  the  defendants  would  be  negli- 
gent, and  the  negligence  of  each  would 
be  a  proximate  cause  of  the  plaintiff's 
injury.  But  in  the  case  then  under 
consideration  the  master  was  himself 
free  from  negligence.  But  statute  sim- 
ply he  was  made  responsible  for  the 
negligence  of  another." 

In  Wright  v.  Compton  (1876)  53 
Ind.  337,  2  Mor.  Min.  Rep.  189.  The 
defendant  Wright  owned  a  quarry  ad- 
jacent to  a  public  highway,  where  he 
was  carrying  on  blasting  operations 
through  the  other  defendants  as  em- 
ployees. The  plaintiff,  a  traveler,  was 
injured  by  one  of  the  explosions.  It 
does  not  appear  from  the  case  whether 
Wright  himself  was  personally  present, 
but  it  is  expressly  alleged  in  the  com- 
plaint that  the  manner  of  doing  the 
work  was  pursuant  to  his  knowledge 
and  consent.  "This,"  said  the  court  in 
Helms  V.  Northern  P.  B.  Co.  supra, 
"makes  out  a  clear  case  of  joint  negli- 
gence on  the  part  of  both  the  master 
and  the  employees." 


t  Moore  v.  Fitchburg  R.  Corp.  (1855) 
4  Gray,  465,  64  Am.  Dec.  83;  Priest  v. 
Hudson  River  R.  Co.  (1870)  40  How. 
Pr.  456. 

In  trespass  all  the  actors  are  prin- 
cipals and  may  be  joined  in  one  suit. 
1  Vin.  Abr.  Abatement,  Z,  p.  32;  Bro. 
Corp.  PI.  24;  Brokaw  v.  New  Jersey  R. 
&  Transp.  Co.  (1867)  32  N.  J.  L.  328, 
333,  90  Am.  Dec.  659;  Hewett  v.  Sviift 
(1862)    3  Allen,  420. 

"If  A  by  the  command  of  P  commits 
a  tort  against  T,  e.  g.,  converts  his 
goods,  P  is  liable  to  be  sued  as  well  as 
A.  P  is  liable,  strictly  speaking,  not 
as  principal  or  master,  but  as  a  joint 
wrongdoer.  P  can  therefore  be  sued 
directly  for  the  tort,  and  if  the  wrong 
itself  is  one  for  which  trespass  lies,  e.  g., 
an  assault,  or  an  arrest,  can  be  sued  as 
a  trespasser.  His  liability  does  not 
depend  upon  the  existence  of  the  rela- 
tion of  master  and  servant."  Dicey, 
Parties  to  Actions,  2d  Am.  ed.  **440- 
442. 

Where  a  sheriff  is  liable  for  the  tres- 
pass or  misfeasance  of  his  deputy,  both 
may  be  sued  jointly  for  such  wrongful 
act.  Waterhury  v.  Westervelt  (1854) 
9  N.  Y.  598.  Denio,  J.,  said:  "It  is 
an  elementary  principle  that  in  torts 
he  who  procures  a  command  is  equally 
liable  with  him  who  does  the  act,  and 
they  may  all  be  sued  jointly  or  several- 
ly, at  the  election  of  the  plaintiff.  The 
deputy  in  this  case  is  made  liable,  not 
from  any  official  relation  to  the  matter, 
but  because  he  has  voluntarily  invaded 
the  plaintiff's  right  of  property.  The 
sheriff  is  made  liable,  because  in  law 
he  is  considered  as  having  commanded 
the  act  to  be  done.  The  existence  of 
such  command  is  established  by  showing 
the  relation  between  them.  So  far  as 
the  sheriff's  liability  for  the  tortious 
acts  of  the  deputy  is  concerned,  I  am 
of  opinion  that  the  rule  of  principal 
and  agent  is  the  one  to  be  applied. 
.  .  .  In  this  class  of  cases  the  deputy 
and  the  sheriff  are  both  trespassers  at 
the  same  time  and  in  consequence  of 
the  same  act.  To  hold  that  they  are 
not  joint  trespassers  is  to  make  a  dis- 
tinction which,  I  think,  the  law  has 
not  made,  and  where  no  difference  in 
principle  exists." 

But  a  single  action  cannot  be  brought 
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Tlie  conflict  in  the  decisions  begins  where  the  master  does  not 
participate  in  the  negligent  or  wrongful  act  of  the  servant,  his  lia- 
bility resting  upon  the  doctrine  of  respondeat  superior,  or  upon  stat- 
ute. It  has  been  held  that  the  act  complained  of  is,  for  this  reason, 
not  joint,  and  that  the  master  and  servant  must  therefore  be  pursued 
separately.  The  basis  for  this  distinction  is  purely  technical,  and 
arose  before  the  adoption  of  the  reformed  procedure.  Under  the  old 
forms,  the  remedy  against  the  master  who  did  not  command  or  par- 
ticipate in  the  wrong,  but  who,  in  the  event  of  his  servant's  negli- 
gence, had  the  fault  imputed  to  him,  would  be  an  action  in  case,  while 
the  action  against  the  servant  would  be  in  trespass ;  and  these  actions 
could  not  be  joined.'    One  reason  which  has  also  been  urged  against 


against  a  constable  and  his  sureties  on 
his  bond,  and  the  constable  and  his 
deputy,  for  the  latter's  tort.  Hoye  v. 
Raymond   (1881)   25  Kan.  665. 

8  1  Chitty,  PI.  12th  ed.  1828. 

In  Mulchey  v.  Methodist  Religious 
Soc.  (1878)  125  Mass.  487,  it  is  said: 
"The  jury  should  have  been  instructed, 
as  requested  by  the  defendants,  that  this 
action,  being  in  the  nature  of  an  action 
on  the  case,  could  not  be  sustained 
against  both  the  society  and  its  agents. 
If  there  was  any  negligence  in  the 
agents  .  .  .  for  which  they  could 
be  held  liable,  their  principal,  the  so- 
ciety, would  be  responsible,  not  as  if 
the  negligence  had  been  its  own,  but 
because  the  law  made  it  answerable  for 
the  acts  of  its  agents.  Such  negligence 
would  be  neither  in  fact,  nor  in  legal 
intendment,  the  joint  act  of  the  prin- 
cipal and  of  the  agents,  and  therefore 
both  could  not  be  jointly  sued.  It  is 
not  like  the  case  of  a  wilful  injury 
done  by  an  agent  by  the  command  or 
authority  of  his  principal,  in  which  both 
are  in  law  principal  trespassers  and 
therefore  liable  jointly." 

It  was  held  in  Seelen  v.  Ryan  (1872) 
2  Cin.  Sup.  Ct.  Rep.  158,  that  a  joint 
action  could  not  be  maintained  against 
a  municipal  corporation  and  its  serv- 
ants for  an  injury  sustained  through  the 
negligence  of  the  latter;  the  court  say- 
ing that,  as  the  liability  of  the  master 
would  arise  under  the  doctrine  of  re- 
spondeat superior,  they  cannot  be  sued 
in  the  same  action. 

And  it  was  held  in  Clark  v.  Fry 
(1858)  8  Ohio  St.  358,  72  Am.  Dec. 
590,  where  a  liability  was  sought  to 
be  imposed  on  the  master  by  reason  of 


the  doctrine  of  respondeat  superior,  that 
a  joint  action  could  not  be  maintained 
against  the  master  and  servant. 

To  the  same  effect,  McNemar  v.  Cohn 
(1904)  115  111.  App.  31;  Garven  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1903)  100 
Mo.  App.  617,  75  S.  W.  193;  Cole  v. 
Lippitt  (1900)  22  R.  I.  31,  46  Atl. 
43;  Western  U.  Teleg,  Co.  v.  Olsson 
(1907)   40  Colo.  264,  90  Pac.  841. 

In  French  v.  Central  Constr.  Co. 
(1907)  76  Ohio  St.  509,  12  L.R.A.(N.S.) 
669,  81  N.  E.  751,  in  following  the 
Clark  Case,  the  court  said:  "The  mo- 
tion to  require  plaintiff  to  elect  whether 
he  would  prosecute  his  action  against 
the  defendant  Edward  S.  Hatch,  or 
against  the  defendant  the  Central  Con- 
struction Company,  was  properly  sus- 
tained by  the  court  of  common  pleas. 
To  maintain  an  action  jointly  against 
two  or  more  defendants,  whether  such 
action  rests  upon  contract  or  in  tort, 
the  plaintiff  must  allege  and  show  a 
joint  liability.  If  the  action  be  in 
form  ex  delicto,  to  recover  damages  for 
the  wrongful  or  negligent  act  of  a  serv- 
ant or  employee,  to  warrant  the  joinder 
of  the  master  as  a  defendant  in  such 
action,  the  negligent  act  charged  must 
be,  either  in  fact  or  in  legal  intend- 
ment, the  joint  or  concurrent  act  of  the 
master  and  servant.  In  the  present 
case  no  such  act  of  negligence  was 
shown  or  proved.  The  actionable  negli- 
gence in  this  case,  if  any  was  shown, 
consisted  of  an  act  done  by  Hatch,  a 
foreman  of  the  Central  Construction 
Company,  while  engaged  in  the  prosecu- 
tion and  discharge  of  the  company's 
business,  and  in  the  actual  conduct  and 
course  of  such  business.     .     .     .     Upon 
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the  nonjoinder  of  master  and  servant  in  this  class  of  cases  is  that  the 
judgment  would  he  against  them  jointly  as  joint  wrongdoers,  and 
consequently  that  the  master,  if  he  alone  should  satisfy  the  execution, 
could  not  call  on  the  servant  jfor  reimbursement  or  contribution.  This 
point  was  emphasized  in  the  leading  case  in  Massachusetts  on  the 
subject,'  and  has  had  considerable  influence  on  the  decisions.  There 
is,  however,  no  real  difficulty  in  this  situation,  for  the  master's  right 
to  contribution  may  be  preserved,  although  the  master  and  servant  are 
sued  together.^"    Here  again  the  objection  to  the  joinder  is  technical. 


these  facts,  and  under  such  circum- 
stances, the  construction  company,  if 
liable  at  all,  is  liable,  not  as  a  joint 
tort-feasor,  but  under  the  doctrine  of 
respondeat  superior,  and  because  the 
law  makes  it  responsible  for  the  acts 
of  its  servant,  done  in  the  discharge  or 
performance  of  its  business.  While  the 
general  rule,  perhaps,  is  that  master 
and  servant  are  each  severally  liable 
for  the  wrongful  and  tortious  act  of 
the  latter,  committed  in  the  course  of 
the  master's  business,  it  does  not  there- 
fore follow  that  they  are,  or  may  be, 
held  jointly  responsible  for  the  conse- 
quences of  such  act,  or  that  a  joint 
action  can  be  maintained  against  them 
therefor  by  a  person  thereby  injured." 

A  recovery  cannot  be  had  in  a  joint 
action  against  a  railroad  company  and 
its  engineer  for  the  wilful  and  reckless 
trespass  of  the  latter  in  running  his 
train  past  a  danger  signal,  and  reckless- 
ly dashing  into  another  train  on  the 
track,  injuring  its  occupants.  Gustaf- 
son  V.  Chicago,  B.  I.  &  P.  B.  Go.  (1904) 
128  Fed.  85. 

9  In  Parsons  v.  Winchell  (18^)  5 
Cush.  592,  52  Am.  Dec.  745,  in  holding 
that  a  master  and  servant  are  not  lia- 
ble jointly,  in  an  action  on  the  case,  for 
an  injury  occasioned  by  the  negligence 
of  the  servant  while  driving  the  horses 
and  carriage  of  the  master  in  his  ab- 
sence, the  court  said:  "To  maintain 
an  action  against  two  or  more  jointly, 
the  plaintiff  must  show  a  joint  cause  of 
action.  In  an  action  ex  delicto,  the  act 
complained  of  must  be  the  joint  act 
of  all  the  defendants,  either  in  fact, 
or  in  legal  intendment  and  effect.  In 
trespass,  all  are  principals,  and  he  who 
commands  a  trespass  to  be  committed, 
though  absent  when  it  is  committed, 
is  regarded  as  a  trespasser,  and  may  be 
sued   alone,   or   jointly   with   him   who 


obeyed  his  command.  And  it  has  been 
decided,  where  one  of  several  pro- 
prietors of  a  coach  and  horses  acted  as 
driver,  in  the  absence  of  the  others,  and 
injured  a  third  party,  by  negligent  driv- 
ing, that  he  and  the  other  proprietors 
were  jointly  liable  to  such  party,  in 
an  action  on  the  case.  More  ton  v. 
Hardem  (1825)  6  Dowl.  &  R.  275,  and 
4  Barn.  &  C.  223.  They  were  all  held 
responsible  for  the  conduct  of  the  per- 
son whom  they  suffered  to  drive,  wheth- 
er he  was  one  of  themselves  or  their 
servant.  But  the  act  of  a  servant  is 
not  the  act  of  the  master,  even  in  legal 
intendment  or  effect,  unless  the  master 
previously  directs  or  subsequently 
adopts  it.  In  other  cases,  he  is  liable 
for  the  acts  of  his  servant,  when  liable 
at  all,  not  as  if  the  acts  were  done  by 
himself,  but  because  the  law  makes  him 
answerable  therefor.  He  is  liable,  says 
Lord  Kenyon,  'to  make  a  compensation 
for  the  damage  consequential  from  his 
employing  of  an  unskilful  or  negligent 
servant.'  M'Manus  v.  Crickett  (1800) 
1  East,  108.  The  servant  also  is  an- 
swerable to  the  party  injured  by  his 
acts  done  as  servant,  and  is  answerable 
to  the  master  for  any  damages  which 
the  master  may  be  compelled  to  pay  for 
his  wrongful  acts,  unless  those  acts  were 
directed  by  the  master.  But  if  the 
master  and  servant  were  jointly  liable 
to  an  action  like  this,  the  judgment  and 
execution  would  be  against  them  joint- 
ly, as  joint  wrongdoers,  and  the  master, 
if  he  alone  should  satisfy  the  execution, 
could  not  call  on  the  servant  for  re- 
imbursement, nor  even  for  contribution. 
Merryiveather  v.  THixam  (1799)  8  T.  R. 
186,  16  Revised  Rep.  810 ;  Vose  v.  Grant 
(1819)    15  Mass.  505,  521. 

10  In  Mayberry  v.  Northern  P.  B  Co. 
(1907)  100  Minn.  79,  12  L.R.A.(N.S.) 
675,  110  N.  W.  356,  10  Ann.  Gas.  754, 
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The  question  whether  the  master  and  servant  can  be  joined  in  an 
action  to  recover  damages  for  the  servant's  vyrongdoing,  in  which  the 
master  does  not  participate,  long  troubled  the  Federal  courts,  where 
the  point  was  raised  in  applications  for  removal  on  the  ground  of  a 
separable  controversy.  If  the  action  is  joint,  the  cause  cannot,  of 
course,  be  removed.  The  circuit  court  decisions  were  not  in  harmony 
on  the  question  whether  such  actions  are  joint,  or,  in  other  words, 
whether  they  present  a  separable  controversy.  Some  of  the  lower 
courts  adhered  to  the  Massachusetts  rule,^'  while  others  upheld  the 
right  of  joinder."    This  conflict  in  the  decisions  was  finally  settled  by 


the  court  said:  "One  of  the  principal 
reasons  assigned  by  those  courts  which 
hold  such  a  joinder  improper  is  that  the 
right  of  contribution  is  lost  and  cannot 
be  resorted  to  by  one  against  the  other 
defendant.  This  reason,  as  applied  to 
cases  of  this  kind,  is  unsound.  There  is, 
it  is  true,  a  general  rule  that  the  right 
of  contribution  does  not  exist  as  be- 
tween joint  tort-feasors;  but  it  applies 
only  between  persons  who,  by  concert 
of  action,  intentionally  commit  the 
wrong  complained  of.  Where  there  is 
no  concert  of  action  in  the  commission 
of  the  wrong,  the  rule  does  not  apply. 
In  such  eases  the  parties  are  not  in  pari 
delicto  as  to  each  other,  and,  as  between 
themselves,  their  rights  may  be  adjusted 
in  accordance  with  the  principles  of 
law  applicable  to  the  relation  in  fact 
existing  between  them.  The  rule  does 
not  apply  to  torts  which  are  the  result 
of  mere  negligence. 

A  master  who  has  paid  a  joint  judg- 
ment rendered  against  himself,  another 
proprietor  of  a  coach,  and  the  driver,  in 
favor  of  a  person  injured  by  the  negli- 
gence of  the  driver,  may  maintain  an 
action  for  contribution  against  the  driv- 
er, there  being  no  personal  wrong  on 
the  part  of  the  master,  but  merely  a 
guilt  drawn  by  legal  inference  from  the 
relation  between  him  and  the  driver. 
Bailey  v.  Bussing   (1859)  28  Conn.  455. 

11  The  leading  Federal  case  in  denial 
of  the  right  of  joinder  is  Warax  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  (1896) 
72  Fed.  637,  in  which  Judge  Taft  wrote 
the  decision.  It  was  an  action  against 
a  railroad  company  and  its  engineer  for 
damages  caused  by  the  negligence  of 
the  latter,  and  it  was  held  that  the 
master  and  servant  were  improperly 
joined;  that  the  action  was  joint  and 
several,  and  that  the  company  had  the 


right  to  remove  it  although  a  joint  ac- 
tion had  been  brought  against  both  de- 
fendants. The  reason  given  for  the  de- 
cision was  that  the  master  is  not  held 
on  the  theory  that  he  personally  inter- 
feres to  cause  the  injury,  but  simply 
on  the  ground  of  public  policy,  which 
required  that  he  answer  for  the  acts  of 
his  employees,  done  in  and  about  his 
business,  even  though  in  conflict  with 
his  orders;  that  the  liability  of  a  serv- 
ant arises  because  of  his  personal  wrong- 
doing, and  does  not  grow  out  of  the  re- 
lation of  master  and  servant.  It  was 
said  that  liabilities  created  on  two  such 
wholly  different  grounds  could  not  and 
ought  not  to  be  joined. 

Other  cases  to  the  same  effect  are: 
Beuttel  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1885)  26  Fed.  50;  Fergasonv.  Chicago, 
M.  (£  St.  P.  R.  Co.  (1894)  63  Fed.  177; 
Bukill    V.    Maysville    &    B.    S.    R.    Co. 

(1896)  72  Fed.  745;  Hartshorn  v.  At- 
chison, T.  &  8.  F.  R.  Co.  (1896)  77  Fed. 
9;   Oableman  v.  Peoria,  D.  &  E.  R.  Co. 

(1897)  82  Fed.  790;  Prince  v.  Illinois 
C.  R.  Co.  (1899)  98  Fed.  1;  Helms  v. 
'Northern  P.  R.  Co.  (1903)  120  Fed. 
389 ;     Davenport    v.    Southern    R.    Co. 

(1903)  124  Fed.  983;  Shaffer  v.  Union 
Brick  Co.  (1904)  128  Fed.  97;  Gustaf- 
son  V.  Chicago,  R.  I.  d  P.  R.  Co.  (1904) 
128  Fed.  85;  Mclntyre  v.  Southern  R. 
Co.  (1904)  131  Fed.  985;  Henry  v. 
Illinois  G.  R.  Co.  (1903)  132  Fed.  715; 
Sessions  v.  Southern  P.  Co.  (1904)  134 
Fed.  313. 

18  Among  the  cases  upholding  the 
right  of  joinder  are:  Deere,  W.  dt:  Co. 
V.  Chicago,  M.  <t  St.  P.  R.  Co.  (1898) 
85  Fed.  876;  Doremus  v.  Root  (1899) 
94  Fed.  760;  Riser  v.  Southern  R.  Co. 
(1902)  116  Fed.  215;  Fogarty  v.  South- 
ern P.  Co.  (1903)  123  Fed.  973; 
Dougherty  v.  Atchison,  T.  &  8.  F.  R. 
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the  Supreme  Court  in  favor  of  the  latter  position;  "  at  least,  so  far 
as  to  deny  the  master  the  right  to  remove  on  the  ground  of  the  exist- 
ence of  a  separable  controversy.** 

The  preponderance  of  authority  in  all  jurisdictions  is  in  favor  of 
the  right  to  join  master  and  servant  so  as  to  proceed  against  them  in 
a  single  action,  although  the  master's  liability  is  based  on  the  doctrine 
of  respondeat  superior,  and  not  upon  any  personal  nonfeasance  or 
misfeasance."  And  a  master  and  ^vant  have  been  held  jointly  liable 


Co.  (1903)  126  Fed.  239;  American 
Bridge  Co.  v.  Hunt  (1904)  64  C.  C.  A. 
548,  130  Fed.  302;  Charman  v.  Lake 
Erie  &  W.  R.  Co.  (1900)  105  Fed.  449; 
Roberts  v.  HKelby  Steel  Tuhe  Co.  (1904) 
65  C.  C.  A.  689,  131  Fed.  729;  Daven- 
port V.  Southern  R.  Co.  ( 1905 )  68  C.  C. 
A.  444,  135  Fed.  960. 

In  some  of  the  above-cited  cases,  how- 
ever, the  decisions  rest  on  the  ground 
of  concurring  negligence  of  the  master, 
or  the  assumed  violation  of  a  duty  he 
owed  to  the  person  injured. 

13  In  Alabama  G.  8.  R.  Go.  v.  Thomp- 
son. (1905)  200  U.  S.  206,  50  L.  ed. 
441,  26  Sup.  Ct.  Rep.  161,  4  Ann.  Cas. 
1147,  a  joint  action  against  a,  railroad 
company  and  two  of  its  servants,  one  a 
conductor  and  the  other  an  engineer  of 
one  of  its  trains,  in  which  it  was  sought 
to  make  the  corporation  liable  only 
by  reason  of  the  negligent  act  of  the  con- 
ductor and  engineer  in  the  operation 
of  the  train  under  their  management 
and  control,  and  solely  upon  the  respon- 
sibility of  a  principal  for  the  acts  of  a 
servant,  though  not  personally  present 
and  directing,  and  not  charged  with 
any  concurrent  act  of  negligence,  it  was 
held  that,  for  the  purpose  of  determin- 
ing the  right  of  removal,  the  cause  of 
action  must  be  deemed  to  be  joint. 

1*  For  removal  of  cause  to  a  Federal 
court  because  of  a  separable  contro- 
versy, see  notes  to  Miller  v.  Clifford,  5 
L.R.A.(N.S.)  49;  Robbins  v.  Ellenbogen, 
18  C.  C.  A.  86,  and  Mecke  v.  Valley- 
tovm  Mineral  Go.  35  C.  C.  A.  155. 

IB  The  following  cases  hold  that  a 
joint  action  may  be  maintained  against 
the  master  and  his  servant  irrespective 
of  whether  the  former's  liability  is 
founded  upon  the  doctrine  of  respondeat 
superior,  or  is  due  to  his  active  co- 
operation in  the  negligent  act  of  his 
servant,  while  the  servant's  liability 
flows  directly  to  the  injured  person. 
While  separate   actions   may  be   main- 


tained, yet  the  injured  person  may,  at 
his  election,  maintain  a  joint  action 
against  both. 

Thus,  in  Wright  v.  Wilcox  (1838) 
19  Wend.  343,  32  Am.  Dec.  507,  while 
the  liability  of  the  owner  of  »  team  for 
the  wilful  act  of  the  driver,  injuring 
a  third  person,  is  denied,  the  court  says : 
"In  a  case  of  strict  negligence  by  the 
servant  while  employed  in  the  service 
of  his  master,  I  see  no  reason  why 
an  action  will  not  lie  against  both 
jointly.  They  are  both  guilty  of  the 
same  negligence,  at  the  same  time,  and 
under  the  same  circumstances;  the  serv- 
ant in  fact,  and  the  master  construc- 
tively, by  the  servant,  his  agent." 

In  Illinois  C.  R.  Go.  v.  Coley  (1905) 
121  Ky.  385,  1  L.R.A.(N.S.)  370,  89 
S.  W.  234,  which  was  a  joint  action 
against  the  railroad  company  and  an 
engineer  in  charge  of  a  train,  the  court 
said:  "If  in  operating  the  engine  he 
[the  engineer]  was  acting  as  the  agent 
of  the  railroad  company,  and  his  act  was 
its  act,  then  it  is  also  responsible  to 
her  upon  the  principle  that  he  who 
does  an  act  by  another  does  it  him- 
self. If  both  he  and  it  are  liable  for 
the  wrong,  they  were  both  wrongdoers, 
and,  being  wrongdoers,  may  be  sued 
jointly.  A  person  injured  in  this  state 
is  not  required  to  bring  separate  actions 
against  the  wrongdoers,  but  he  may 
sue  any  or  all  of  them,  at  his  election, 
the  jury  may  find  separate  verdicts,  and 
he  may  recover  against  some,  and  not 
against  others.  Under  statutes  such  as 
ours,  we  see  no  reason  why  the  principal 
and  the  agent  may  not  be  sued  jointly 
for  the  wrong  done  by  the  agent  in  fhe 
course  of  his  agency.  Any  other  rule 
would  do  injustice,  as  it  would  require 
the  plaintiff  to  prosecute  two  actions, 
or  force  him  to  elect  between  wrong- 
doers as  to  which  he  would  sue." 

This  doctrine  was  followed  in  Illinois 
G.  R.  Co.  V.  Bouchins    (1905)    121  Ky. 
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ior  the  wilful  tort  or  negligence  of  the  servant,^*  or  for  a  tort  that  is 


526,  1  L.E.A.(N.S.)  375,  123  Am.  St. 
Rep.  205,  89  S.  W.  530,  where  a  postal 
clerk  was  injured  by  a  collision  of  a 
train  on  which  he  was  riding  with 
another,  due  to  the  negligence  of  an 
engineer. 

And  a  joint  action  may  be  maintained 
.against  a  railway  company,  its  super- 
intendent, and  chief  train  despatoher, 
where  the  negligence  of  the  latter  re- 
sulted in  an  injury  to  the  plaintiff, 
■a,  servant  of  the  railroad  company. 
Howe  V.  Northern  P.  R.  Co.  (1902) 
30  Wash.  569,  60  L.E.A.  949,  70  Pao. 
1100. 

It  was  held  in  Able  v.  Southern  R. 
'Go.  (1906)  73  S.  C.  173,  52  S.  E.  962, 
that  a  joint  action  might  be  maintained 
•against  a  railway  company  and  an  en- 
gineer who  so  negligently  ran  a  passen- 
.ger  train  as  to  strike  and  kill  the  plain- 
tiff's intestate. 

It  was  held  in  Whalen  v.  Pennsyl- 
vania R.  Co.  (1906)  73  N.  J.  L.  192, 
'63  Atl.  993,  that  a  joint  action  would 
lie  against  the  master  and  servant  for 
an  injury  received  by  a  passenger  upon 
one  of  the  defendant's  ferryboats,  due 
"to  the  negligence  of  the  servant. 

And  a  joint  action  will  lie  against 
-a  railroad  company  and  a  conductor 
where  the  complaint  alleged  that  the 
plaintiff  was  injured  by  the  neglect  of 
the  conductor  to  observe  certain  rules 
and  regulations  of  the  company,  alleged 
to  be  due  to  the  "joint  and  concurrent 
negligence"  of  the  defendants.  Riser  v. 
Southern  R.  Co.  (1902)   116  Fed.  215. 

For  other  cases  sustaining  the  right 
to  join  master  and  servant  for  the 
wrongful  act  of  the  servant,  see  South- 
■ern  R.  Co.  v.  Arnold  (1909)  162  Ala. 
570,  50  So.  293;  Montgomery  &  E.  R. 
<!o.  V.  Chambers  (1885)  79  Ala.  338; 
Wright  v.  Compton  (1876)  53  Ind.  337, 
-2  Mor.  Min.  Rep.  189;  Ward  v.  Pull- 
man Car  Corp.  (1908)  131  Ky.  142,  25 
L.R.A.(N.S.)  343,  114  S.  W.  754;  Illi- 
nois C.  R.  Go.  V.  Houchins  (1905)  121 
Ky.  526,  1  L.R.A.(N.S.)  375,  123  Am. 
St.  Rep.  205,  89  S.  W.  530;  Cincinnati, 
N.  0.  &  T.  P.  R.  Go.  V.  Cook  (1902)  113 
Ky.  161,  67  S.  W.  383;  Newman  v. 
Fowler  (1874)  37  N.  J.  L.  89,  90; 
Peterson  v.  Middlesex  &  S.  Traction  Co. 
•(1904)  71  N.  J.  L.  297,  59  Atl.  456; 
Suydam  v.  Moore  (1850)  8  Barb.  358; 
Montfort   v.   Hughes    (1854)    3    E.    D. 


Smith,  594;  Phelps  v.  Wait  (1864)  30 
N.  Y.  78;  Wilkins  v.  Ferrell  (1895)  10 
Tex.  Civ.  App.  231,  30  S.  W.  450;  Brown 
V.  Lent  (1848)  20  Vt.  529;  McHugh  v. 
Northern  P.  R.  Co.  (1903)  32  Wash.  30, 
72  Pac.  450;  Wilson  v.  Peto  (1821)  6 
J.  B.  Moore,  47;  Ewhank  v.  Nutting 
(1849)  7  C.  B.  79;  Swift  v.  Winter- 
lotham  (1873)  L.  R.  8  Q.  B.  244,  254; 
Turcotte  v.  Ryan  (1907)  39  Can.  S.  C. 
8,  affirming  (1906)  Rap.  Jud.  Quebec 
15  B.  R.  472;  Schumpert  v.  Southern 
R.  Co.  (1903)  65  S.  C.  332,  95  Am.  St. 
Rep.  802,  43  S.  E.  813;  Gardner  v. 
Southern  R.  Go.  (1903)  65  S.  C.  341, 
43  S.  E.  816;  Carson  v.  Southern  R. 
Go.  (1903)  68  S.  C.  55,  46  S.  E.  525, 
affirmed  in  (1904)  194  U.  S.  136,  48 
L.  ed.  907,  24  Sup.  Ct.  Rep.  609; 
Schultz  V.  United  States  Fidelity  &  G. 
Go.  (1911)  201  N.  Y.  230,  94  N.  E. 
601,  affirming  judgment  (1909)  134 
App.  Div.  260,  118  N.  Y.  Supp.  977; 
Golden  v.  Northern  P.  R.  Co.  (1909) 
39  Mont.  435,  34  L.R.A.(N.S.)  1154,  104 
Pac.  549,  18  Ann.  Cas.  886. 

In  Schumpert  v.  Southern  R.  Go. 
(1902)  65  S.  C.  332,  95  Am.  St.  Rep. 
802,  43  S.  E.  813,  the  court  said:  "The 
servant  is  liable  because  of  his  own 
misfeasance  or  wrongful  act,  in  breach 
of  his  duty  to  so  use  that  which  he 
controlled  as  not  to  injure  another. 
The  master  is  liable  because  he  acts  by 
his  servant,  and  is  therefore  bound  to 
see  that  no  one  suffers  legal  injury 
through  the  servant's  wrongful  act,  done 
in  the  master's  service,  within  the  scope 
of  the  agency.  Both  are  liable  jointly, 
because  from  the  relation  of  master  and 
servant  they  are  united  or  identified  in 
the  same  tortious  act,  resulting  in  the 
same  injury." 

16  It  was  held  in  Davenport  v.  South- 
ern R.  Co.  (1905)  68  C.  C.  A.  444,  135 
Fed.  960,  reversing  (1903)  124  Fed.  983, 
that  a  complaint  disclosed  a  joint  cause 
of  action, — ^under  the  decisions  of  the 
supreme  court  of  South  Carolina, — 
against  a  master  and  servant,  where  it 
alleged  that  the  latter's  reckless,  wan- 
ton, wilful,  and  malicious  acts,  while 
engaged  in  the  discharge  of  the  master's 
duties,  resulted  in  an  injury  causing 
the  death  of  another. 

And  it  was  held  in  Hewett  v.  Swift 
(1862)  3  Allen,  420,  that  a  joint  action 
might  be  maintained  against  a  railway 
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not  wilful,  while  acting  within  the  scope  of  his  authority.*''  So  it 
has  been  asserted  that  the  master  and  servant  may  be  joined  in  actions 
for  ilbel.**  And  it  has  been  held  that  a  joint  action  will  lie  against 
a  master  and  his  servant  for  the  conversion  of  property  by  the  latter, 
where  the  act  was  within  the  scope  of  the  master's  business.*' 

Where  the  distinctions  between  trespass  and  trespass  on  the  case 
have  been  abolished  by  the  Codes  of  Procedure,  it  has  been  held  that 
there  is  no  objection  to  maintaining  a  joint  action  against  a  master 
and  servant  for  the  negligence  of  the  latter ;  there  being  no  distinc- 
tions between  the  cases  of  nonfeasance  and  those  of  misfeasance.^* 


company  and  one  of  its  servants,  who, 
having  been  instructed  by  the  master 
to  keep  boys  out  of  the  depot,  forcibly 
ejected  the  plaintiff  and  inflicted  an 
injury  upon  him.  The  court  said  that 
it  is  uniformly  conceded  that  corpora- 
tions may  be  charged  in  trespass  for 
personal  injury  committed  by  their 
agents  under  their  express  orders,  and 
therefore  trespass  vfould  lie  against 
both  jointly;  but,  on  the  other  hand,  if 
the  corporation  could  be  charged  only 
in  an  action  on  the  case,  they  could  not 
be  joined, — citing  Parsons  v.  Winchell 
(1850)  5  Cush.  592,  52  Am.  Dec.  745. 

rt  Hmds  V.  Ilarlou  (1877)  58  Ind. 
121 ;  Southern  R.  Co.  v.  Sittasen  ( 1905 ) 
—Ind.  App.  — ,  74  N.  E.  898;  Howe  v. 
Northern  P.  B.  Co.  (1903)  30  Wash. 
569,  60  L.K.A.  949,  70  Pac.  1100;  Mc- 
Hugh  V.  Northern  P.  R.  Co.  (1903)  32 
Wash.  30,  72  Pac.  450;  Morrison  v. 
Northern  P.  R.  Co.  (1904)  34  Wash. 
70,  74  Pac.  1064 ;  Hough  v.  Southern  R. 
Co.  (1907)  144  N.  C.  692,  57  S.  E.  469; 
Thomas    v.     Great     Northern     R.     Co. 

(1906)  77  C.  C.  A.  255,  147  Fed.  83. 
IS  Bruce  v.  Reed  (1883)   104  Pa.  408, 

49  Am.  Rep.  586. 

19  Shearer  v.  Evans  (1883)  89  Ind. 
400. 

20  Central  of  Georgia  R.  Co.  v.  Brown 
(1901)  113  Ga.  414,  84  Am.  St.  Rep. 
250,  38  S.  E.  989;  Southern  R.  Co.  v. 
Grizzle  (1906)  124  Ga.  735,  110  Am. 
St.  Rep.  191,  53  S.  E.  244 ;  Southern  R. 
Co.  V.  Reynolds  (1906)  126  Ga.  657,  55 
S.  E.  1039;   Southern  R.   Co.  v.  Miller 

(1907)  1  Ga.  App.  616,  57  S.  E.  1090; 
Howe  V.  Northern  P.  R.  Go.  (1902)  30 
Wash.  569,  60  L.R.A.  949,  70  Pac.  1100; 
New  Ellerslie  Fishing  Club  v.  Stewart 
(1906)  123  Ky.  8,  9  L.R.A.  (N.S.)  475, 
93  S.  W.  598;  Johnson  v.  Magnuson 
(1896)    68  111.  App.  448;   Southern  R. 


Co.  V.  Bowe  (1907)  2  Ga.  App.  557, 
59  S.  E.  462;  Indiana  Nitroglycerin  & 
Torpedo  Co.  v.  Lippincott  Glass  Co. 
(1904)  —  Ind.  App.  — ,  72  N.  E.  183, 
citing  Wright  v.  Compton  (1876)  63 
Ind.  337,  2  Mor.  Min.  Rep.  189. 

A  joint  action  may  be  maintained 
against  a  master  and  servant  for  a  tort 
of  the  servant,  committed  while  acting 
within  the  scope  of  his  employment. 
New  Ellerslie  Fishing  Club  v.  Stewart 
(1906)  123  Ky.  8,  9  L.R.A. (N.S.)  475, 
93  S.  W.  598.  The  court  said:  "The 
appellants,  before  answering,  moved  the 
court  to  require  appellee  to  elect  which 
defendant  he  would  prosecute  the  action 
against.  Of  the  action  of  the  court  in 
overruling  this  motion  they  complain, 
and  insist  that  the  cause  of  action  stat- 
ed could  not  be  maintained  against  the 
corporation  and  the  servant  jointly. 
This  contention  might  be  well  taken  if 
the  common-law  system  of  pleading  pre- 
vailed in  this  state,  as  the  action 
against  the  servant  who  committed  the 
injury  would  be  in  trespass,  while  the 
action  against  the  corporation  for  the 
wrongful  act  of  its  agent  would  be  in 
case ;  but  the  common-law  procedure  has 
been  superseded  by  the  Code,  and  it  is 
now  well  settled  that  a  joint  action  may 
be  prosecuted  against  the  servant  and 
master,  or  the  corporation  and  its  em- 
ployee, for  a  tort  of  the  servant  or 
agent  whilst  acting  within  the  scope 
of  his  employment." 

But  Johnson  v.  Magnuson  (1896)  68 
111.  App.  448,  was  overruled,  and  the 
contrary  doctrine  declared,  in  Herman 
Berghoff  Breioing  Co.  v.  Przbylski 
(1899)    82  111.  App.  361. 

A  joint  action  may  be  maintained 
where  an  injury  was  caused  by  the  serv- 
ant's negligent  act  in  failing  properly 
to  close  a  switch,  by  reason  of  which 
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Where  the  liability  of  the  master  does  not  arise  because  of  the  appli- 
cation of  the  doctrine  of  respondeai  superior,  but  is  imposed  by  stat- 
ute, the  question  whether  the  master  and  servant  may  be  joined  must 
be  settled  by  the  same  reasoning  applicable  to  cases  of  the  former 
class ;  for  the  negligence  or  other  wrong  of  the  master  in  either  case 
is  not  actual,  but  imputed.^^    It  has  been  held  that  a  joint  action  may 


a  collision  occurred  and  the  plaintiff 
was  injured.  Southern  R.  Co.  v.  Miller 
(1907)  1  Ga.  App.  616,  57  S.  E.  1090. 
So,  a  joint  action  will  lie  against  a 
railway  company  and  a  passenger  who, 
at  the  request  of  a  conductor,  com- 
mitted an  assault  upon  plaintiff  in  at- 
tempting to  eject  him  from  the  train, 
the  passenger's  act  thus  constituting 
him  a  servant  of  the  railway  company. 
Central  of  Georgia  R.  Co.  v.  Brown 
(1901)  113  Ga.  414,  84  Am.  St.  Rep. 
250,  38  S.  E.  989. 

Such  joint  liability  is  also  upheld 
in  case  of  a  corporation  and  one  of 
two  officers  whose  negligence  created 
the  liability,  in  Oreenherg  v.  Whitcomh 
Lumber  Co.  (1895)  90  Wis.  225,  28 
L.R.A.  439,  48  Am.  St.  Rep.  911,  63 
N.  W.  93. 

81  It  has  been  held  that  the  statutory 
liability  of  a  railroad  company  and  the 
common-law  liability  for  the  negligence 
of  fellow  servants  may  be  united  in  the 
same  complaint.  Mayherry  v.  'Northern 
P.  R.  Co.  (1907)  100  Minn.  79,  12 
L.R.A.(N.S.)  675,  110  N.  W.  356,  10 
Ann.  Gas.  754.  The  court  said:  "No 
substantial  reason  can  be  given  for  re- 
quiring separate  actions  in  such  cases. 
On  the  contrary,  the  orderly  administra- 
tion of  justice  will  be  conserved  by  per- 
mitting the  joinder.  Both  parties  are 
liable  for  the  consequences  of  the  negli- 
gent acts  of  the  servant,  and  one  action 
and  one  recovery  will  terminate  the  liti- 
gation and  avoid  the  necessity  of  sepa- 
rate trials  of  the  same  issue.  So  long 
as  the  liability-  of  each  defendant  is 
identical,  upon  the  same  state  of  facts, 
it  is  of  no  material  consequence  that 
the  liability  of  one  arises  at. common 
law  and  that  of  the  other  under  the 
statutes  imposing  liability  upon  the 
master  for  the  negligence  of  his  serv- 
ants." 

To  the  same  effect,  Louisville  &  N. 
R.  Co.  V.  GolUhur  (1907)  40  Ind.  App. 
480,  82  N.  E.  492;  Lake  Erie  £  W.  R. 
Co.  V.  Charman  (1903)  161  Ind.  95,  67 
N.  E.  923. 


But  in  the  case  of  Helms  v.  Northern 
P.  R.  Co.  (1903)  120  Fed.  389,  which 
involved  the  same  Minnesota  statute  as 
that  in  Mayherry  v.  Northern  P.  R.  Co. 
supra,  it  was  held  that  a  joint  action 
could  not  be  maintained  by  an  injured 
servant  against  the  master  and  a  fellow 
servant  whose  negligence  caused  the  in- 
jury. The  court  said  that,  at  common 
law,  the  master  would  not  be  liable  for 
such  an  injury,  and  therefore  the  plain- 
tiff's right  must  rest  upon  the  Minne- 
sota statute,  abrogating  the  fellow-serv- 
ant rule;  and,  in  order  to  sustain  the 
action,  it  is  necessary  for  the  plain- 
tiff to  prove  at  least  three  things  which 
would  be  wholly  immaterial  as  to  the 
other  defendants:  First,  that  the  neg- 
ligent servants  were  employees  of  the 
railway  company;  second,  that  they 
were  engaged  in  operating  the  railroad; 
and,  third,  that  the  particular  thing 
they  were  doing  involved  some  risk  pe- 
culiar to  the  operation  of  railroads; 
and  these  features  separate  the  cause 
of  action,  as  against  the  master,  more 
widely  from  that  against  the  servant 
than  would  be  the  case  in  a  suit  by  a 
third  person  to  charge  the  master  on 
his  common-law  liability  for  the  negli- 
gence of  his  employee,  as  such  a  suit 
would  rest,  as  against  both  defendants, 
upon  the  common  law,  whereas  the  pres- 
ent suit  is  founded,  as  against  the  mas- 
ter, upon  the  statute,  but,  as  against 
the  servant,  upon  the  common  law. 

And  in  Beuttel  v.  Chicago,  M.  d  St. 
P.  R.  Co.  (1885)  26  Fed.  50,  the  court, 
in  discussing  the  right  to  maintain  a 
joint  action  against  the  master  and 
servant  where  the  right  of  action  against 
the  master  arises  by  virtue  of  a  statute 
imposing  a  liability  on  railway  com- 
panies to  their  employees  injured  by  the 
negligence  of  coemployees,  said  that  an 
action  against  the  railway  company, 
based  on  the  statute,  was  distinct  and 
separate  from  the  liability  of  the  negli- 
gent servant  to  his  cosprvant,  which 
would  not  show  a  violation  of  duty  on 
the  part  of  the  railway  company;   and 
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be  brought  to  recover  damages  for  a  death  caused  by  the  negligence 
of  an  agent  of  a  railroad  company,  under  a  statute  providing  that, 
whenever  death  shall  result  from  an  injury  inflicted  by  negligence, 
damages  may  be  recovered  from  the  corporation  or  corporations,  their 
agents  or  servants,  causing  the  same.*^ 

The  mere  fact  that  the  master  is  a  corporation  will  not  prevent  it 
from  being  joined  with  its  servant  in  an  action  to  recover  for  injuries, 
due  to  the  latter's  wrongful  act,  if  joinder  would  be  permitted  in  the 
case  of  a  natural  person  as  master  under  like  circumstances.** 


that  such  an  action  against  the  negli- 
gent servant  could  not  be  joined  with 
an  action  under  the  statute  against  the 
master.  This  doctrine  was  followed  in 
Fergason  v.  Chicago,  M.  &  St.  P.  B.  Co. 
(1894)  63  Fed.  177. 
And  in  Prince  v.  Illinois   C.   R.   Co. 

(1899)  98  Fed.  2,  it  was  held  that  no 
joint  liability  could  arise  where  the 
master's  obligation  was  merely  stat- 
utory. 

On  the  other  hand,  in  Gharman  v. 
Lake  Erie  &  TY.  R.  Co.  (1900)  105  Fed. 
449,  it  was  held  that  a  joint  action 
might  be  maintained  against  the  master 
and  his  servant  whose  negligence  caused 
an  injury  to  the  plaintiff,  a  fellow  serv- 
ant, under  Burns's  Rev.  Stat.  1894, 
§  7083,  which  imposes  a  liability  upon 
the  master  for  injuries  resulting  from 
the  negligence  of  fellow  servants;  but 
this  was  put  on  the  ground  that  the 
negligence  of  the  servant  causing  the 
injury  constitutes  a  breach  of  duty  of 
the  master,  and,  at  the  same  time,  a 
breach  of  duty  on  the  servant's  part 
toward  his  coemployee.  See  supra, 
note  6. 

88  Chesapeake  d  0.  R.   Go.  v.  Dixon 

(1900)  179  U.  S.  131,  45  L.  ed.  121,  21 
Sup.  Ct.  Rep.  67 ;  Winston  v.  Illinois 
G.  R.  Co.  (1901)  111  Ky.  954,  55  L.R.A. 
603,  65  S.  W.  13;  Cincinnati,  N.  0.  d 
T.  P.  R.  Co.  v.  Cook  (1902)  113  Ky. 
161,  67  S.  W.  383;  Enuckey  v.  Butte 
Electric  R.  Go.  41  Mont.  314,  109  Pac. 
979. 

The  Colorado  statute  (Laws  1893, 
chap.  77,  §  5;  Mills's  Anno.  Stat.  1891- 
96,  §  1511e)  imposing  a  liability  upon 
a  master  for  injury  sustained  by  his 
servant  through  the  negligence  of  a  fel- 
low servant  expressly  provides  for  a 
joinder  of  the  master  with  the  negligent 
servant,  if  the  latter's  negligence  was 
the  proximate  cause  of  the  injury. 


83  The  corporation  and  its  servant 
may  be  joined  in  the  action.  Hussey  v. 
Norfolk  Southern  R.  Co.  (1887)  98  N. 
C.  34,  2  Am.  St.  Rep.  312,  3  S.  B.  923; 
Central  of  Georgia  R.  Co.  v.  Brown 
(1901)  113  Ga.  414,  84  Am.  St.  Rep. 
250,  38  S.  E.  989. 

In  Deere,  W.  d  Co.  v.  Chicago,  M.  d 
St.  P.  R.  Co.  (1898)  85  Fed.  876,  the 
court  said:  "It  is  said,  however,  that 
this  joint  liability  can  only  exist  in  the 
case  of  natural  persons,  who  can  act 
each  in  his  own  behalf,  and  with  regard 
to  whom  it  may  be  assumed  there  was 
a  joint  concert  of  action,  rendering  all 
equally  liable,  but  that  in  case  of  a 
corporation,  which  can  act  only  through 
its  servants,  it  cannot  be  held  that  there 
was  a  joint  concert  of  action,  because 
the  liability  of  the  corporation  can  only 
be  based  upon  the  theory  that  it,  as 
master,  must  be  held  liable  for  the  neg- 
ligence of  its  servants.  This  contention 
is  based  upon  the  relation  of  master  and 
servant;  the  argument  being  that  a  cor- 
poration can  act  only  through  agents  or 
servants,  and  therefore  in  all  cases  its 
relation  to  a  cause  of  action  must  be 
that  of  a  master,  because  it  cannot  act 
itself,  but  only  through  its  servants. 
There  are  cases  wherein  the  liability  of 
the  master  grows  out  of  the  relation 
of  master  and  servant,  or,  in  other 
words,  the  liability  is  not  based  upon 
any  personal  failure  to  perform  a  legal 
duty  on  part  of  the  master,  but  the  neg- 
ligent act  of  the  servant  is  chargeable- 
to  the  master  because  it  is  connected 
with  the  business  of  the  master,  and  is 
within  the  general  scope  of  the  servant's 
employment.  But  there  are  also  case? 
wherein  the  law  imposes  certain  duties 
and  obligations,  which  are  obligatory 
upon  all,  whether  corporations  or  nat- 
ural persons,  which  do  not  grow  out 
of  the  relation  of  master  and  servant 
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Where  the  action  is  deemed  to  have  been  improperly  brought 
against  the  master  and  servant  jointly,  it  has  been  held  that  the  plain- 
tiff may  be  required  to  elect  which  of  them  he  will  proceed  against.** 

From  a  careful  examination  of  the  cases  on  the  joinder  of  master 
and  servant,  it  would  seem  that  the  better  view  is  that  in  favor  of 
allowing  the  single  action  where  both  are  liable  for  the  wrongful 
act  of  the  servant,  no  matter  on  what  theory  or  ground  the  master's 
responsibility  may  be  placed,  since  this  rule  does  away  with  a  mul- 
tiplicity of  suits.  The  judgment  in  an  action  where  the  master  does 
not  participate  in  the  wrong  may  be  considered  as  joint  and  several, 
so  as  to  preserve  the  master's  right  to  an  action  against  the  servant 
in  reimbursement;  **  and  this  would  appear  to  be  especially  true  un- 


or  principal  and  agent,  but  where  the 
performance  of  the  duty  or  obligation 
rests   primarily  upon   all,   and  wherein 
a    failure    in    performance    is    legally 
chargeable  to  all  upon  whom  the  duty 
is  imposed.    In  such  cases  one  who  acts 
through  another  cannot  escape  liability 
by  showing  that  he   intrusted  the  per- 
formance of  the   duty  to   another.     In 
such   cases   liability  is  not   created  be- 
cause a  servant  or  agent  has  been  negli- 
gent in  connection  with  the  business  of 
a  master,  but  because  the  law  imposes 
the    duty   and    obligation,   and   nothing 
absolves  the  party,  natural  or  corporate, 
upon  whom  the  duty  is  thus  imposed, 
except  performance."     In  Thompson  on 
Corporations,   §  6288,  it  is  stated  that 
"it   is   now   settled   that   a   corporation 
may  be  joined  as  a  defendant  with  its 
agent  in  an  action  to  recover  damages 
for    a    tortious    act    committed    by   the 
agent   in   the   general    line   of   his   pre- 
viously  conferred   authority,   or   where 
there  has  been  a  subsequent  ratification 
by  the  corporation  of  his  wrongful  act, 
— as,  for  instance,  where  the  wrong  con- 
sists of  the  negligence  of  the   servant, 
or  of  an  assault  and  battery  committed 
by  him,  or  where  he  has,  when  acting 
for  the  corporation,   become  liable   for 
the  malicious  prosecution  of  a  criminal 
action." 

24  Where,  in  an  action  for  negligence, 
master  and  servant  are  improperly 
joined  as  defendants,  the  plaintiff  in 
such  action  may  be  required  to  elect 
against  which  of  said  defendants  he  will 
proceed.  And  where,  in  a  proper  case, 
on  motien  of  one  of  the  defendants,  an 
order  of  election  is  made  by  the  court, 
and   plaintiff    refuses   to    comply    with 


or  obey  such  order,  the  court  may,  un- 
der authority  of  subdivision  5  of  §  5314, 
Rev.  Stat.  1906,  dismiss  the  action  with- 
out prejudice  to  a  future  action. 
French  v.  Central  Constr.  Go.  (1907) 
76  Ohio  St.  509,  12  L.R.A.(N.S.)  669, 
81  N.  E.  751. 

25  In  Eowe  v.  Northern  P.  R.  Go. 
(1902)  30  Wash.  569,  60  L.R.A.  949,  70' 
Pac.  1100,  it  is  said:  "But  without  en- 
tering into  a  discussion  or  an  analysis 
of  these  conflicting  opinions,  consider- 
ing the  fact  that  universal  authority 
will  hold  responsible  in  independent  ac- 
tions both  the  master  and  the  agent  or 
servant  whose  tortious  act  is  the  cause 
of  the  injury,  and  the  holding  of  this 
court  that,  as  to  the  liability  of  the 
servant  or  agent,  there  is  no  distinction 
between  cases  of  misfeasance  and  those 
of  nonfeasance,  and  in  further  consid- 
eration of  the  reformed  procedure 
which  obtains  in  this  state,  we  are  in- 
clined to  hold  with  those  cases  which 
permit  the  rights  of  all  parties  to  be  de- 
termined in  one  action,  thereby  discoun- 
tenancing and  rendering  unnecessary  .1 
multiplicity  of  suits,  rather  than  to 
compel  the  plaintiff  to  pursue  and  ex- 
haust his  remedy  against  one  actor, 
and  then,  if  compensation  cannot  be 
realized  for  the  damage  sustained,  to 
proceed  against  another.  We  think 
this  view  is  more  in  harmony  with  the 
spirit  of  our  Code  and  modern  pro- 
cedure generally." 

"Examination  of  the  decisions  on  the 
subject  shows  that  a  great  part  of  the 
confusion  arose  from  the  credit  ac- 
corded the  argument  that  the  master 
and  servant  are  liable  on  different 
grounds,  the  master  on  the  ground  of 
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der  the  modern  forms  of  procedure,  abolishing  the  distinctions  be- 
tween the  ancient  technical  forms  of  pleading. 

It  has  been  held  that  employees  can  be  held  liable  only  for  their 
individual  wrongful  acts  or  omissions  within  the  scope  of  their  em- 
ployment.*' 


public  policy,  in  that  he  is  liable  for 
the  acts  of  his  agent,  and  the  servant 
on  account  of  his  wrongful  participa- 
tion in  the  wrongful  act;  that  they  do 
not  act  jointly;  that  the  master  is  not 
even  present  at  the  commission  of  the 
tort;  and,  if  he  were,  would  not  sanc- 
tion any  wrongdoing  on  the  part  of  the 
servant;  that  liability  based  on  such 
diverse  grounds  or  causes  is  not  joint, 
and  consequently  where  the  defendants 
answer  separately,  the  controversy  is 
separable.  This  argument,  forceful  as 
it  may  appear,  is  not  conclusive.  It 
leaves  out  of  consideration  the  idea  of 
concurrence  in  a  tort,  and  proceeds  on 
the  erroneous  presumption  that  a  mas- 
ter, for  instance,  a  corporation,  must 
be  in  the  company  of  a  servant  in  order 
that  their  negligent  acts  may  concur. 
In  order  that  two  or  more  defendants 
may  all  be  liable  for  a  tort,  it  is  not 
necessary  that  they  act  in  unison.  A 
railroad  collision  occurs  and  two  or 
more  companies  may  be  at  fault,  and 
therefore  liable,  although  they  acted  in 


no  respect  together  or  jointly.  They 
could  be  joined  as  defendants,  and  no 
one  would  argue  that  the  controversy 
was  separable  so  as  to  allow  removal. 
The  case  of  master  and  servant  is  the 
same.  They  may  not  act  together,  and 
still  both  be  liable,  their  respective  acts 
of  negligence  concurring  in  causing  the 
injuries  complained  of.  ...  A  plain- 
tiff is  not  compelled  to  bring  as  many 
suits  as  there  are  parties  whom  he  be- 
lieves are  liable.  He  could  not  get  jus- 
tice were  he  obliged  so  to  do.  He  is 
privileged  to  join  several  defendants, 
whether  they  acted  together  or  separate- 
ly, and,  as  a  rule,  the  same  evidence 
and  the  same  trial  will  dispose  of  the 
case  as  to  all  defendants.  In  fact 
the  plaintiff  might  not  be  able  to  try 
the  case  as  to  one  defendant  without  the 
presence  of  the  others  as  parties  or 
witnesses."  C.  J.  Wood  in  54  Cent.  L. 
J.    (1902)   pp.  406,  407. 

26  Allen    V.    Bear    Creek    Coal    Co. 
(1911)   43  Mont.  269,  115  Pae.  673. 
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CLASSES  OF  PERSONS  IN  RESPECT  OF  WHOSE  TORTS  A  VICARIOUS  OR 
CONSTRUCTIVE  LIABILITY  IS  PREMCABLE. 

2513.  Generally. 

2514.  Persons  employed  by  subordinate  servants. 

2515.  Same  subject.    Cases  predicating  nonliability  on  the  master's  part. 

2516.  Same  subject.    Cases  predicating  liability  on  the  master's  part. 

a.  English  cases. 

6.  New  York  oases. 

c.  Cases  in  other  American  states. 

2517.  Same  subject.    Master's  liability  referred  to  the  conception  of  the  servant's 

negligence  in  employing  the  assistant. 

2518.  Police  constables. 

2519.  Liability  for  negligence  of  pilots. 

2513.  Generally.-^  The  rule  Respondeat  superior  operates  only  in 
respect  of  cases  in  whicli  it  is  established  by  affirmative  testimony 
that,  at  the  time  when  the  given  tort  vs^as  committed,  the  relationship 
of  master  and  servant,  or  of  principal  and  agent,  existed  between  the 
party  whom  it  is  sought  to  affect  with  liability  and  the  actual  tort- 
feasor.^ Accordingly,  a  plaintiff  whose  claim  is  founded  upon  the 
rule  cannot  succeed  if  the  evidence  is  insufficient  to  prove  that  the 
tort-feasor  was  a  servant  of  the  defendant,''  or  requires  the  inference 
that  he  was  regularly  in  the  employ  of  another  person,^  or  that,  though 

1  In    an    action    against    the    master  servant    of    an    independent   contractor 

for  the  tortious  act  of  his  servant,  it  or  of  the  defendant)  ;  Illinois  Steel  Co. 

cannot  be  objected,  on  a  motion  for  a  v.    Zolnowski     (1905)     118    111.    App. 

new   trial,    that   the   evidence   did   not  209    (similar  situation)  ;    Newcomer  v. 

establish    the    relation    of    master    and  O'Qrady    (1871)    2   Vict.   R.    (L)    214, 

servant,  if  such  objection  was  not  taken  2  Austr.  J.  R.  123. 
at  the  trial.     Ford  v.  Monroe    (1838)        The    difiBculty    of    providing   the    re- 

20  Wend.  210.  quisite  evidence  does  not,  of  course,  ex- 

^Fero  V.  Buffalo  &  State  Line  B.  Co.  elude  the  operation  of  the  general  rule. 

(1860)   22  N.  y.  209,  78  Am.  Dec.  178  Axtell  v.  Northern  P.  B.  Co.   (1903)   9 

(one  ground  upon  which  recovery  was  Idaho,  392,  74  Pac.  1075. 
denied  was  that  the  evidence  did  not       *  Wilson  v.  Caledonian  B.  Go.  ( 1887 ) 

show    whether    the    tort-feasor    was    a  24  Scot.  L.  R.   (Ct.  of  Sess.)   541. 
M.  &  S.  VoL  VII.^84.                7729 
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regularly  in  the  employ  of  the  defendant,  he  was  temporarily  under 
the  control  of  another  person  on  the  occasion  when  the  injury  com- 
plained of  was  inflicted,*  or  that  he  was  a  mere  stranger.^  The  cases 
relating  to  the  various  situations  thus  indicated  are  discussed  in 
chapter  ii.  ante. 


i  Murphy  v.  Caralli  (1864)  3  Hurlst. 
&  C.  462,  34  L.  J.  Exch.  N.  S.  14.  10 
Jur.  N.  S.  1207,  13  Week.  Rep.  165; 
Rourke  v.  White  Moss  Colliery  Co. 
(]877)  L.  R.  2  C.  P.  Div.  205,  46  I..  J. 
C.  P.  N.  S.  283,  36  L.  T.  N.  S.  49,  25 
Week.  Rep.  263. 

6  "I  am  not  bound  by  the  act  of  a 
stranger  in  any  case."  Holt,  Ch.  J., 
in  Turbervil  v.  Stamp  (1698)  Comb. 
459.  This  broad  statement  must,  of 
course,  be  taken  as  being  made  subject 
to  the  qualifications  indicated  by  the 
cases  cited  in  the  following  notes: 

In  Murphy  v.  Great  Northern  R.  Go. 
[1897]  2  I.  R.  301,  "a  railway  porter 
wheeled  a  barrow  with  luggage  thereon 
to  a  side  entrance  to  the  defendants' 
station  at  D.  and  left  it  stationary 
close  to  the  top  of  some  steps  leading 
down  to  the  public  footpath  outside. 
Some  badge  porters  licensed  by  the  cor- 
poration of  I),  but  not  employed  by  or 
subject  to  the  control  of  the  defendant 
company,  rushed  up  the  steps, — as  was 
usual  when  the  constable  whose  duty  it 
was  to  keep  them  oflf  the  platform  and 
to  maintain  order  amongst  them  was 
absent,  as  he  was  on  this  occasion, — and, 
in  a  struggle  for  the  luggage,  upset  the 
barrow  and  trunks.  These  tumbled 
down  the  steps  and  injured  the  plaintiff, 
a  passenger,  who  was  waiting  on  the 
footpath  for  his  luggage  to  be  brought 
out.  Held,  that,  on  these  facts,  the 
plaintiff  (who  had  sued  the  defendants 
for  the  negligence  of  their  servant,  and 
whose  case  had  at  first  been  that  the 
porter  had  himself  wheeled  the  barrow 
over  the  steps)  was  not  entitled  to  re- 
cover." O'Brien,  J.,  said:  "I  consider 
the  true  determining  rule  to  be  this, — 
which  measures  off  at  once  the  degree 
as  to  negligence  or  no  negligence  of  the 
act  itself  complained  of,  and,  in  the 
conclusion,  agrees  with  the  ultimate 
result  of  liability  or  nonliability, — that 
the  defendants  can  only  be  made  liable 
through  the  acts  of  third  persons  which 
happen  in  the  ordinary  course  of  the 
business  which  they  carry  on,  and  that 
they  are  not  responsible  for  consequences 


that  happen  through  the  negligent  or 
improper  conduct  of  such  persons.  To 
take  the  examples  suggested  in  the  argu- 
ment, if  the  barrow  had  been  left  at 
the  top  of  the  stairs,  where  it  might 
be  pushed  down  by  persons  passing  in  or 
out  of  the  station  in  the  ordinary  way, 
the  company  might  be  held  liable.  The 
state  of  things  that  can  be  reasonably 
foreseen  is  a  necessary  condition  of  the 
blame  that  must  always  enter  in  some 
degree  into  the  idea  of  actionable  negli- 
gence; and  there  is  no  rule  of  law 
that  obliges  persons  to  provide  against 
the  possible  misconduct  of  others." 
Gibson,  J.,  said:  "If  the  truck  was 
placed  in  a  position  where,  under  the 
existing  luggage  arrangements  of  the 
station,  it  would  be  dangerous,  the  de- 
fendants might  be  liable  if  the  truck 
was  set  in  motion  either  accidentally  or 
by  that  occasional  negligence  which,  as 
Lord  Halsbury  has  remarked,  is  one 
of  the  ordinary  incidents  of  human  life, 
and  which  under  the  circumstances  they 
ought  to  have  anticipated.  They  would 
not,  however,  be  answerable,  in  an  ac- 
tion framed  like  the  present,  if  the 
trunk  was  deliberately  or  wilfully  set 
in  motion  by  an  outsider.  Would  they 
be  responsible  if  the  occasion  of  the 
injury  was  not  negligence  properly  so 
called,  but  acts  of  affirmative  miscon- 
duct? This  is  a  question  of  some  diffi- 
culty, as  in  such  case  the  doctrine  of 
remoteness  may  apply,  and  the  court 
ought  to  be  careful  not,  without  strong 
reason,  to  make  a  company  insurer 
against  external  misconduct.  The  ques- 
tion is,  Who  was  to  blame?  Upon  the 
verdict,  the  accident  was  directly  at- 
tributable to  the  misconduct  of  the 
porters,  and  there  is  no  sufficient  evi- 
dence of  negligence  on  the  part  of  the 
defendants  which  could  be  safely  re- 
garded as  the  proximate  cause.  It  is 
not  enough  to  establish  liability  that 
the  accident  would  not  have  occurred 
if  the  truck  had  been  left  elsewhere. 
Causa  sine  qua  non  is  not  the  same  as 
ottusa  causans." 

In  Moyes  v.  Greig  (1841)  3  8c.  Sess. 


§  2513]                                  CLASSES  OF  SERVANTS.  7731 

On  the  other  hand,  the  rule  applies  to  the  torts  of  a  person  who 
voluntarily  undertakes  the  office  of  servant  pro  hac  vice,  and  is  snf- 

Cas.  2d.  series  1088,  a  carter  left  his  after  the  office  was  closed,  and  not  de- 
horse  and  cart,  of  which  he  was  owner,  livered  till  the  next  morning.  Held, 
on  the  appointed  stand  near  the  quay  that  the  company  was  not  liable  to  the 
of  a  town,  where  a  vessel  was  unlad-  addressee  for  the  damage  caused  by  the 
ing.  On  the  carter's  being  called  in  delay  in  the  delivery, 
rotation,  according  to  police  regula-  In  Haines  v.  Atlantic  City  R.  Go. 
tions,  a  man,  unauthorized  by  him,  and  (1900)  65  N.  J.  L.  27,  50  L.R.A.  862, 
in  his  absence,  took  the  horse  and  cart  46  Atl.  595,  where  gates  at  a  railroad 
and  received  and  conveyed  goods  from  crossing  were  raised  by  a  man  not  an 
the  vessel  to  the  shop  of  the  party  to  employee  of  the  railroad  company,  with- 
whom  they  belonged,  and  in  unloading  out  authority  from  the  gatekeeper,  and 
they  were  injured.  Held,  that  the  car-  without  his  knowledge,  while  his  back 
ter  was  not  liable  for  the  damage.  was  turned  for  a  moment,  the  railroad 

In  Herlihy  V.  Smith  (1874)  116  Mass.  was  held  not  to  be  liable  for  injuries 

265,  a  ruling  that  the  owner  of  a  horse  caused   to   one   crossing  the  tracks,   by 

and  carriage  was  not  liable  for  an  in-  the   premature    lowering   of   the   gates, 

jury   caused  to   a  third  person  by  the  The  court  said:      "Cases  which   decide 

negligent  driving  of  a  borrower,  if  they  that  a  principal  is  responsible  for  the 

were  not  being  used  at  the  time  in  the  act   of   a   stranger,    where   his    servant 

owner's  business,  was  held  to  be  "clear-  employs  some  third  person  to  perform 

ly  correct."  an  act  within  the  scope  of  a  servant's 

In   Houston  d   T.   C.   R.    Co.   v.  Lee  employment,  and  injury  results  to  an- 

(1883)    69   Tex.   556,   7   S.   W.   324,    it  other,    are    inapplicable    to    this    case, 

was  laid  down  that  the  defendant  rail-  Simons  v.  Monier  (1859)  29  Barb.  419; 

way  company  would  not  be  liable  for  Althorf  v.  Wolfe   (1860)   22  N.  Y.  355; 

injuries  resulting  from  the  derailment  Wood,  Mast.  &  S.  p.  588.     [See  §  2516, 

of  a  train,  if  the  cause  of  the  derail-  note  4,  post.']     Perrine,  the  company's 

ment  was  the  malicious  act  of  a  person  gate  man,  neither  employed  Boggs  nor 

not  in  the  company's  employ.  knew  that  he  was  about  to  meddle  with 

In  Apfel  V.  Eaton  &  P.   Co.    (1902)  the  gates.     .     .     .     The  relation  of  mas- 

97  Mo.  App.  428,  71  S.  W.  741,  an  em-  ter  and  servant  which  creates  the  lia- 

ployee   of   a  contractor  for  the   instal-  bility  of  the  former  for  the  acts  of  the 

lation   of  an   elevator  was   working   at  latter  arises  from  contract.    The  consent 

the  bottom   of  the   elevator   shaft,   and  of   the   master,    express   or   implied,    is 

requested  a  bystander  to  run  the  eleva-  essential  to  such  a  relation.  Here  Boggs 

tor  out  of  his  way,  which  he  did,  stop-  was    not   the    servant    of    the   railroad 

ping   the    elevator    at    the   third    floor,  company;  he  did  the  act  complained  of 

Afterwards  he  was  induced  by  a  stranger  without   the    consent   or    knowledge    of 

on  that  floor  to  run  the  elevator  higher,  the  company  or  its  servants.     He  could 

and  while  he  was  doing  so,  it  struck  a  not  fix  the  responsibility  for  his   acts 

scaffold  on  which   the  plaintiff,  an  em-  upon   the  company  by  volunteering   to 

ployee  of  the  general  contractor  for  the  do  this  act  in  behalf  of  the  company,  or 

erection  of  the  building,  was  working,  to  accommodate  Perrine,  the  gate  tender. 

Held,  that  the  contractor  was  not  liable  and  not  call  him  to  raise  the  gates." 

for  the  act  of  the  volunteer  bystander  See  also  Healy  v.  Patterson    (1904) 

in  making  the  last  upward  movement  of  123  Iowa,  73,  98  N.  W.  576  (liability  of 

the  elevator.  the  defendant  for  an  injury  due  to  the 

In  Sweet  v.  Postal  Teleg.  &  Cable  Go.  negligent  handling  of  grain-dumping 
(1901)  22  R.  I.  344,  53  L.R.A.  732,  machinery  was  denied  on  the  ground 
47  Atl.  881,  a  person  who  was  neither  that  at  the  time  of  the  accident  it  was 
the  servant  of  a  telegraph  company  nor  being  operated  by  a  stranger)  ;  Ed- 
Ms,  agent,  but  was  employed  by  news-  wards  v.  Jones  (1884)  67  How.  Pr.  177 
papers  to  send  and  receive  messages  for  (complaint  held  to  have  been  properly 
the  press,  was  permitted  to  occupy  the  dismissed  because  the  plaintiff  failed 
telegraph  office  during  the  night,  after  to  give  evidence  which  would  warrant 
it  was  closed  for  regular  business.  A  a  finding  that  the  man  whose  negligent 
message  was  received  by  this  operator  management   of    a    hoisting    apparatus 
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fered  by  the  party  accepting  the  services  to  proceed  without  any 
objection.®  There  is  also  authority  for  the  doctrine  that,  even  though 
the  relationship  of  master  and  servant  did  not  actually  exist  between 
the  defendant  and  the  tort-feasor,  the  former  may  be  held  answerable 
if  he  induced  the  plaintiff  to  the  belief  that  it  did  exist,  and  the  latter 
acts  upon  that  belief  to  his  injury.'  But  in  this  case  the  rationale  of 
the  right  of  action  predicated  would  seem  to  be  an  estoppel  in  pais, 
rather  than  the  conception  of  a  vicarious  responsibility  in  the  sense 
in  which  that  expression  is  ordinarily  understood.  It  is  also  manifest 
that,  irrespective  of  whether  the  tort-feasor  was  or  was  not  a  servant 
or  agent  of  the  defendant,  recovery  may  be  had  wherever  it  appears 
that  a  concurrent  cause  of  the  injury  alleged  was  the  default  of  the 
defendant  himself,  or  of  another  person  who  was,  in  point  of  fact,  his 
servant  or  agent,  and,  with  regard  to  the  default,  was  acting  in  the 
course  of  his  employment.' 

2514.  Persons  employed  by  subordinate  servants. — As  stated  in  § 
321,  ante,  the  accepted  doctrine  is  that  a  servant  whose  functions  are 
essentially  subordinate  in  their  nature  cannot,  by  requesting  or  ac- 
cepting the  assistance  of  a  stranger,  create  a  contractual  relationship 
between  his  master  and  that  person,  unless  he  has  been  expressly  au- 
thorized to  do  so,  or  his  authority  in  that  regard  can  be  implied  from 
the  existence  of  an  emergency,  or  from  the  manner  in  which  his  mas- 
ter's business  had  previously  been  carried  on.^     Full  effect  is  given 

had  caused  the  injury  had  taken  charge        In  Appel  v.  Eaton  &  P.   Co.    (1902) 

of  it  with  the  knowledge  of  the  regular  97  Mo.  App.  428,  71  S.  W.  741,  which 

driver)  ;  Worth  v.  Chicago,  M.  &  St.  P.  has   been  referred  to  under  one  of  its 

R.  Co.    (1892)    51  Fed.  171    (tie  placed  aspects  in  note  5,  supra,  the  defendant 

on  railway  track  caused  derailment).  company  was  held  liable  on  the  theory 

^Hill  V.   Morey    (1854)    26  Vt.   178.  that   its   agent   in   charge   of  the  work 

T  Growcoch   v.   Ball    (1882)    82   Ind.  of    installing    the    elevator    was    negli- 

202.  ^  gent   in  having  failed   "to  caution  the 

8  That  a  master  is  liable  for  an  in-  assistant   not   to   run   the  elevator   up 

jury    to    which    the    negligence   of    hia  the  shaft  far  enough  to  collide  with  the 

employees  has  contributed,  although  the  workmen  there  engaged." 
negligence  of  another  person  also  con-        It  is  not  an  answer  to  an  action  by  a 

'  tributed  to  the  injury,  was  laid  down  passenger   against   a   carrier,   that   the 

in  Lipp  V.  Otis  Bros.  &  Co.    (1898)   28  negligence  or  trespass  of  a  third  party 

App.  Div.  228,  51  N.  Y.  Supp.  13.  contributed    to    the    injury.      Eaton   v. 

In  MmAe  v.   Chicago,  R.  I.  &  P.  R.  Boston  &  L.   R.   Co.    (1866)    11  Allen, 

Co.   (1896)  68  Mo.  App.  92,  it  was  held  500,    87    Am.    Dec.    730;     Spooner    v. 

that  the  fact  that  benzin  which  an  em-  Brooklyn  City  R.  Co.    (1873)   54  N.  Y. 

ployee    of    the    defendant    had,    in    the  230,  13  Am.  Rep.  570;   Louisville  &  J. 

performance  of  his  duties,  placed  upon  Ferry    Co.    v.    'Nolwn    (1893)     135    Ind. 

the  body  of  another,  was  set  on  fire  by  60,  34  N.  E.  710. 

a   third   person,   would    not   affect   the        See  also  cases  cited  in  §  2514,  note 

question   of   the   master's    liability   for  3,  post. 

the    resulting   injuries,    if   it   appearsd        1  For  cases  recognizing  this  doctrine, 

that   the    servant    intended   to   set   fire  see  §  2515,  post. 
to  it  himself. 
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to  that  doctrine  in  actions  brought  against  the  master  by  the  assistant 
himself  to  recover  for  injuries  sustained  while  the  services  under- 
taken by  him  were  in  course  of  performance.  See  §§  1561  et  seq., 
cmte.  But  the  decisions  reviewed  in  the  following  sections  show  that 
it  has  not  always  been  treated  as  the  determinative  factor  in  cases  that 
involve  the  right  of  a  third  person  to  hold  the  master  responsible  for 
the  defaults  of  the  assistant.  Before  we  proceed  to  examine  those 
cases,  it  will  be  proper  to  point  out  that  there  are  certain  situations 
in  which  the  master's  responsibility  for  such  defaults  is  predicable 
upon  grounds  that  are  quite  independent  of  the  character  and  extent 
of  the  implied  powers  of  the  servant,  viz. 

(1)  Where  the  assistant  was  hired  by  the  servant  in  pursuance  of 
his  master's  order.^ 

(2)  Where  the  injury  complained  of  was  partially  due  to  some 
default  of  the  servant  himself  with  regard  to  the  manner  in  which 
the  given  work  was  performed.' 

(3)  Where  the  relationship  of  carrier  and  passenger  existed  be- 
tween the  master  and  the  aggrieved  party.  Under  the  doctrine  ap- 
plied in  most  of  the  American  states  (see  ohapteb  oiii.,  ante),  the 


ZHill  V.  Caverly  (1834)  7  N.  H.  215, 
26  Am.  Dec.  735. 

S  A  man  cannot  escape  liability  for 
the  falling  of  lumber  negligently  piled 
in  part  by  his  servants,  because,  in 
piling  a  portion  of  it,  they  had  the 
gratuitous  assistance  of  a  person  who 
was  a  mere  volunteer.  Andrews  v.  Boe- 
decker  (1888)  126  111.  605,  9  Am.  St. 
Rep.  649,  18  N.  E.  651. 

In  Chicago  v.  O'Malley  (1902)  196 
111.  197,  63  N.  E.  652,  affirming  (1900) 
95  111.  App.  355,  it  was  held  that  an 
action  was  maintainable  against  the 
defendant  municipality  for  an  injury 
caused  partly  by  the  negligence  of  a 
bridge  tender  in  managing  a  drawbridge, 
and  partly  by  that  of  an  assistant  for 
whose  acts  the  defendant  was  "possibly" 
not  liable. 

The  personal  negligence  of  the  serv- 
ant himself  was  also  relied  upon  as  one 
of  the  elements  upon  which  the  master's 
liability  was  predicated,  in  Althorf  v. 
Wolfe  (1860)  22  N.  Y.  355.  See  § 
2516,  note  4,  post. 

In  Bamherg  v.  International  R.  Co. 
(1907;  Sup.  Ct.  Spec.  Term.)  53  Misc. 
403,  106  N.  Y.  Supp.  297,  plaintiff,  a 
passenger  on  an  open  street  car,  was 
injured  by  reason  of  the  pole  of  defend- 
ant's wagon  having  been  driven  into  the 
car  in  a  collision  at  a  street  crossing. 


The  driver  of  the  wagon  disobeyed  in- 
structions, and  permitted  a  boy  to  drive 
the  team  prior  to  the  collision.  The  boy 
drove  the  team  at  a  trot  toward  the 
crossing,  and,  seeing  he  was  unable  to 
stop  in  time  to  prevent  the  collision, 
called  to  the  driver,  who  seized  the 
reins,  which  had  been  at  all  times  with- 
in his  reach,  but  was  unable  to  stop  in 
time.  The  liability  of  the  defendant 
was  affirmed  on  grounds  thus  stated: 
"In  this  case,  however,  the  lad  on  the 
seat  was  engaged  in  the  prosecution  of 
the  business  of  the  ice  cream  concern. 
The  team  and  wagon  were  out  engaged 
in  the  delivery  of  ice  cream  to  the  de- 
fendant's customers,  and  these  facts 
clearly  distinguish  this  case  from  that 
of  Long  v.  Richmond.  [See  §  2516,  note 
10.]  The  evidence  in  this  case  goes 
even  further.  It  appeared  that  it  had 
been  the  custom  of  the  driver  to  start 
out  his  trips  with  a  boy  to  assist  him 
in  driving  and  distributing  ice  cream, 
and  that,  the  regular  boy  being  absent 
on  the  morning  in  question,  the  driver 
took  this  strange  lad  in  his  place,  and 
at  the  very  time  of  the  accident  he  was 
assisting  in  doing  the  business  of  the 
master,  and  aiding  Harvey,  the  driver, 
in  doing  the  work  the  other  boy  was  re- 
quired to  do.  It  further  appeared  from 
Harvey's  statement  that  he,  in  a  way  at 
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master's  liability  is  a  necessary  consequence  of  the  absolute  duty  to 
which,  as  a  carrier,  he  is  subject  in  regard  to  the  protection  of  his 
passengers  against  the  torts  of  his  servants.* 

It  is  clear  that,  under  no  theory  of  the  master's  liability,  can  he  be 


least,  still  remained  in  control  and  man- 
agement, not  only  of  the  wagon,  but 
also  of  the  team  itself,  for  he  testified 
he  left  the  reins  within  reach  so  he 
could  seize  them,  and  did  seize  them  at 
the  last  moment  in  an  effort  to  stop  the 
team,  but  too  late  to  avoid  the  collision, 
so  the  accident  appears  to  have  been 
caused  in  part  by  the  negligent  act  of 
Harvey,  the  driver,  in  not  retaining 
complete  control  of  the  reins,  or  in  not 
properly  watching  for  and  guarding 
against  the  approaching  car.  The  acci- 
dent may  be  said  to  be  fairly  attribut- 
able to  the  negligent  act  of  Harvey 
himself  when  in  immediate  control  and 
management  of  the  wagon  and  team, 
and  while  engaged  in  the  prosecution  of 
his  master's  business."  The  reversal 
of  this  decision  in  (1907)  121  App. 
Div.  1,  105  N.  Y.  Supp.  621,  was  upon 
a  merely  technical  point  of  appellate 
procedure. 

Compare  also  Englehart  v.  Warrant 
[1897]  1  Q.  B.  (C.  A.)  240,  66  L.  J. 
Q.  B.  N.  S.  122,  76  L.  T.  N.  S.  617,  45 
Week.  Rep.  179,  cited  in  §  2290,  note  1, 
ante,  which  did  not  involve  the  employ- 
ment of  an  assistant,  but  related  to 
circumstances  somewhat  analogous  to 
those  which  are  incidental  to  such  an 
employment. 

4  In  Tuller  v.  Talbot  (1860)  23  111. 
357,  76  Am.  Dec.  695,  the  court  thus  dis- 
cussed the  contention  that  the  proprie- 
tors of  a  stagecoach  were  not  liable  for 
an  injury  caused  by  the  negligent  driv- 
ing of  a  person  who  had  taken  the  place 
of  the  regular  driver:  "It  was  the  duty 
of  the  proprietors  of  the  stage  line  to 
furnish  competent  and  careful  drivers, 
and  any  neglect  of  that  duty  must  ren- 
der them  liable  for  injuries  sustained 
by  passengers  by  reason  of  its  omission. 
When  Ward  was  permitted  to  drive  the 
coach,  to  relieve  the  regularly  employed 
driver  that  had  been  put  in  charge  of 
the  coach,  he,  for  the  time  being,  be- 
came their  driver,  and  whether  he  un- 
dertook to  drive  at  the  request  of  the 
proprietors,  their  agents,  or  of  the  reg- 
ular driver  on  the  line,  can  make  no 
difference.  The  driver  was  unwell  when 
he  left  his  station,  and  should  have  been 


relieved  by  the  substitution  of  another 
competent  driver,  able  to  perform  the 
duty.  The  proprietors,  by  themselves  or 
their  agents,  have  control  of  the  horses 
and  coaches,  and  when  anyone  else  is 
permitted  to  assume  their  control,  such 
person  is,  for  all  purposes  of  a  driver, 
their  agent,  and  if  incompetent,  unskil- 
ful, or  careless,  and  injury  results,  the 
proprietors  are  liable  for  the  damages 
to  the  same  extent  as  if  he  were  their 
regularly  employed  driver." 

In  Carson  v.  Leathers  (1880)  57 
Miss.  650,  the  owner  of  a  steamboat 
was  held  liable,  where  a  passenger  dis- 
embarked at  a,  wrong  landing  in  pur- 
suance of  an  erroneous  direction  given 
by  a  person  not  an  employee,  to  whom 
the  clerk  had  deputed  the  duty  of  noti- 
fying passengers  when  their  landings 
were  reached. 

In  Lakin  v.  Oregon  P.  R.  Go.  (1887) 
15  Or.  220,  15  Pac.  641,  the  defendant 
was  held  liable  for  injury  resulting 
from  the  negligent  operation  of  a  loco- 
motive by  an  employee  who  ordinarily 
performed  other  duties,  but  who  had 
been  placed  in  charge  of  the  locomotive 
by  the  engineer  while  he  was  tempora- 
rily absent. 

In  Leavenworth  Electric  R.  Co.  v. 
Cusick  ( 1899 )  60  Kan.  590,  72  Am.  St. 
Rep.  376,  57  Pac.  519,  where  a  passen- 
ger was  injured  through  the  premature 
starting  of  a  street  car  in  response  to 
a  signal  given  by  one  of  the  defendant's 
conductors  who  was  then  off  duty,  the 
claim  was  held  to  be  sustainable  in 
either  of  two  alternative  points  of  view, 
— that  is,  (1)  if  the  acting  conductor 
of  the  car  was  warranted,  as  between 
him  and  the  company,  in  deputing  to 
the  tort-feasor  his  duty  with  respect  to 
the  starting  of  the  car;  or  (2)  if  that 
deputation  was  wrongful,  and  thus  im- 
ported a  negligent  abandonment  of  the 
duty. 

In  Fiok  v.  CUcago  &  N.  W.  R.  Co. 
(1887)  68  Wis.  469,  60  Am.  Rep.  878, 
32  N.  W.  527,  where  the  ticket  agent  of 
a  railway  company  left  another  em- 
ployee of  the  company  temporarily  in 
charge  of  the  ticket  office,  the  company 
was  held  liable  for  an  assault  commit- 
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charged  with  the  defaults  of  a  person  to  whoni  a  servant  temporarily 
assigns  his  duties  solely  for  his  own  convenience.® 

The  question  whether  the  master  can  properly  be  held  liable  on  the 
ground  of  the  servant's  negligence  in  respect  of  employing  his  as- 
sistant is  discussed  in  §  2517,  post. 

2515.  Same  subject.  Cases  predicating  nonliability  on  the  master's 
part. — En  a  portion  of  the  cases  in  which  none  of  the  special  situations 
mentioned  in  the  last  section  was  involved,  the  ratio  decidendi  was 
that,  in  the  absence  of  any  testimony  from  which  it  could  be  inferred 
that  the  servant  was  authorized  to  procure  the  assistance  of  the  tort- 
feasor, the  master's  nonliability  was  a  necessary  conclusion.  ■^  The 
immunity  of  the  master  is,  of  course,  an  a  fortiori  inference,  if  it 


ted  by  that  employee  upon  a  passenger 
who  had  asked  him  for  the  correct 
change  on  the  money  tendered  for  a 
ticket.  The  court  said:  "While  it  may 
be  true  that  .  .  .  [he]  was  not  the 
regular  ticket  agent,  yet  under  the  cir- 
cumstances he  must  be  regarded  as  au- 
thorized to  issue  the  ticket. 
Now,  to  say  that  .  .  .  [he]  was  a 
servant  of  the  defendant  in  selling  the 
ticket  and  receiving  pay  for  it,  but 
while  in  the  act  of  refusing  to  return 
the  proper  change  and  in  making  the 
assault  was  acting  outside  the  course 
of  his  employment,  is  refining  too  much 
upon  the  transaction.  ...  It  would 
be  unjust  to  hold  that  the  defendant, 
which  was  bound  to  use  all  due  diligence 
to  carry  the  plaintiff  safely  to  his  desti- 
nation, was  not  bound  to  protect  him 
against  the  violent  act  of  its  servant 
under  the  circumstances  of  the  case." 

5  In  miU  V.  Strong  (1907)  132  111. 
App.  174,  a  teamster,  while  on  his  way 
to  unload  a  wagon  at  a  railroad  station, 
transferred  it  to  a  boy,  to  whom  he  gave 
instructions  to  take  it,  after  the  unload- 
ing was  finished,  to  a  police  court  which 
he  had  been  summoned  to  attend.  While 
driving  the  wagon  to  the  court,  the  boy 
ran  over  a  foot  passenger.  Held,  that 
the  master  was  not  liable  for  the  in- 
jury. 

1  Thyssen  v.  Davenport  Ice  &  Cold 
Storage  Co.  (1907)  134  Iowa,  749,  13 
L.R.A.(N.S.)  572,  112  N.  W.  177  (a 
child  struck  by  an  ice  hook  handled  by  a 
man  taken  as  his  assistant  by  the  regu- 
lar driver)  ;  Mangan  v.  Foley  (1888)  33 
Mo.  App.  250  (a  child  run  over  by  a 
wagon  which  was  being  temporarily 
driven   by   a   stranger   engaged  by   the 


teamster)  ;  James  y.  Muehleiach  (1889) 
34  Mo.  App.  512  (similar  facts)  ;  and 
the  case  cited  in  §  2514,  notes  3  and  5, 
ante. 

In  Halwptzok  v.  Great  Northern  B. 
Co.  (1893)  55  Minn.  446,  26  L.R.A.  739, 
57  N.  W.  144,  where  the  defendant  was 
held  not  to  be  liable  for  an  injury 
caused  to  a  child  by  the  negligence  of 
a  stranger  whom  a  station  agent  had 
permitted  to  handle  a  freight  truck,  the 
court  said:  "Under  the  doctrine  of  re- 
spondeat superior,  a  master,  however 
careful  in  the  selection  of  his  servants, 
is  responsible  to  strangers  for  their 
negligence  committed  in  the  course  of 
their  employment.  The  doctrine  is  at 
best  somewhat  severe,  and  if  a  man  is 
to  be  held  liable  for  the  acts  of  his 
servants,  he  certainly  should  have  the 
exclusive  right  to  determine  who  they 
shall  be.  Hence,  we  think,  in  every 
well-considered  case  where  a  person  has 
been  held  liable  under  the  doctrine  re- 
ferred to,  for  the  negligence  of  another, 
that  other  was  engaged  in  his  service 
either  by  the  defendant  personally,  or 
by  others  by  his  authority,  express  or 
implied." 

In  Sullivan  v.  O'Connor  (1887)  Ir.  L. 
R.  22  C.  L.  467,  479,  the  plaintiff,  after 
purchasing  some  felt  from  the  defend- 
ants, went  into  a  loft  where  the  felt 
was  stored,  to  inspect  the  article  pur- 
chased. The  loft  was  open  at  one  end, 
and  the  plaintiff  was  acquainted  with 
the  construction  of  it.  The  plaintiff  and 
C,  a  servant  of  the  defendants,  proceeded 
to  unroll  the  felt,  and  the  plaintiff,  wlio, 
in  the  act  of  so  doing,  was  walking  back- 
wards, fell  from  the  loft,  and  sustained 
personal   injuries.     He  brought  an  ac- 
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appears  that  the  work  which  the  tort-feasor  was  requested  to  perform 
was  quite  outside  the  scope  of  the  employment  of  the  servant  in 
question.* 

In  any  jurisdiction  in  which  the  extent  of  the  servant's  ordinary 
authority  is  accepted  as  the  normal  test  of  the  master's  liahility,  the 
only  footing  upon  which  recovery  can  be  had  against  him  is  that  of 
an  implied  enlargement  of  the  servant's  authority  under  the  given 
circumstances.  Such  an  enlargement  may  warrantably  be  inferred 
from  evidence  which  shows  that  the  assistant  was  employed  in  an 
emergency,  for  the  purpose  of  protecting  the  master's  interests.' 

tion  against  the  defendants  for  dam-  nor  authorized  anyone  to  do  so  in  his 
ages  for  injuries  caused  by  their  negli-  behalf,  and  never  intrusted  any  busi- 
gence,  and  the  jury  by  whom  the  case  ness  to  his  management  and  disore- 
was  tried,  among  other  findings,  found  tion,  there  could  be  no  ground  on  which 
that  but  for  the  plaintiflf's  own  negli-  to  charge  the  defendant  with  his  negli- 
gence the  accident  would  not  have  hap-  gent  acts.  The  legal  relation  upon 
pened,  and  also  that  C.  was  not  acting  which  the  master's  liability  rests  would 
within  the  scope  of  his  employment  in  in  such  case  be  entirely  wanting.  The 
obtaining  the  plaintiff's  assistance  to  master's  liability  does  not  extend  to  the 
unroll  the  felt.  Held,  by  the  court  of  negligent  acts  of  his  servant's  agent  or 
appeal,  affirming  the  decision  of  the  servant,  unless  the  servant  of  such  mas- 
Queen's  bench  division,  that  the  verdict  ter  has  directed  the  particular  act,  or 
should  be  entered  for  the  defendants."  is  so  connected  with  it  as  to  make  the 
FitzGibbon,  L.  J.,  said:  "The  legal  negligence  his  own,  in  fact  as  well  as  in 
meaning  of  these  two   findings,   in  my  law." 

opinion,    is    that    the    plaintiff's    negli-  In   Cooper  v.  Lowery    (1908)    4   Ga. 

gence  was  the  causa  sine  qua  nan,  the  App.  120,  60  S.  E.  1015,  where  a  boy 

remote  cause,   of  the  injury,  and  that  employed  by  the  servant  of  a  manufac- 

the  act,  in  course  of  which  the  injury  turer,   to   assist  in   loading  wagons  of 

happened,  was  one  in  which  the  plaintiff  his  master's  customers,   injured  one  of 

was  acting,  not  as  the  customer  of  the  them,  it  was  held  that  the  trial  judge 

defendants,  but  as  the  volunteer  assist-  had  improperly  instructed  the  jury  that 

ant  of  their  servant."  the  "master  is  liable  for  the  negligence 

In  Simons  v.  Monier  (1859)  29  Barb,  of  a  person  whom  the  servant  had  pro- 

419,  the  court  thus  explained  the  situa-  cured  to  aid  him  in  his  work,  where  the 

tion  which   would   have   existed   if   the  negligent  act  occurred  in  the  course  of 

person  who  had  set  the  fire  which  in-  the  work." 

flicted  the   damage   complained   of   had  ^  in   Board   of   Trade   Bldg    Corp.   v. 

been  employed  by  his  father  to  do  the  Cralle    (1909)    109  Va.  246,  22  L.R.A. 

work  generally  which  it  was  the  duty  (N.S.)    297,  132  Am.   St.   Rep.  917,  63 

of  the  father,  as  the  defendant's  farm  S.  E.  995,  it  was  held  that  no  action 

servant,  to  perform,  and  had,  while  so  could  be  maintained  where  a  hall  boy  in 

employed,  of  his  own  volition  and  with-  defendant's  office  building,  not  charged 

out  the  knowledge  or   direction  of  the  with    any    duty    of    operating   the    ele- 

father,  been  guilty  of  the  negligence  in  ^^tor,   or   of   seeing  that   it  was   oper- 

question:     "The    son,    under    such    cir-    .i.j  '  „ „<.   ,        \,     ».^  ii.   v»ao   u^bi 

cumstances,  being  the  servant  of  the  f  i'  ^.l^^sted  another  boy  not  m  de- 
father,  and  not  of  the  defendant,  his  act  "ndant  s  employ,  to  convey  the  plaintiff 
would  have  been  chargeable  upon  the  '"  *"^  elevator  to  one  of  the  upper 
father  as  master,  and  not  upon  the  de-  "°°'^s>  and  the  injury  complained  of 
fendant.  The  negligent  act  in  that  case  resulted  from  the  negligence  of  the 
would  have  been  the  act  and  negligence  latter  boy. 

of  the  son,  and  in  no  sense  that  of  the  ^  See  Owilliam  v.  Twist   [1895]   2  Q. 

father,   except  by  mere  legal  relation;  B.   (C.  A.)   84,  64  L.  J.  Q.  B.  N.  S.  477, 

and  as  the  defendant  never  selected  him,  14  Reports,  461,  72  L.  T.  N.  S.  579    43 
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2516.  Same  subject.  Cases  predicating  liability  on  the  master's  part. — 
a.  English  cases. — Among  the  precedents  relied  upon  in  a  case 
decided  about  a  century  ago  was  an  unreported  decision  whicli 
proceeded  upon  the  theory  that  a  master  might  be  held  responsible 
for  the  negligence  of  a  stranger  employed  by  a  servant  having  no 
power  to  create  any  contractual  relationship  between  him  and 
the  master.^  That  theory  also  finds  some  support  in  a  ruling  made 
by  Lord  Abinger  in  a  nisi  prius  case.^    But  these  authorities  are  in- 


Week.  Rep.  566,  59  J.  P.  484,  cited  in 
§  95,  note  4,  ante. 

In  Harris  v.  Flat  Motors  (1906)  22 
Times  L.  R.  (K.  B.  Div.)  556,  the  lia- 
bility of  the  defendant  company  for  the 
negligence  of  a  boy  in  driving  a  wagon 
which  had  been  turned  over  to  him  by 
the  regular  driver  was  denied  on  the 
ground  that  no  necessity  for  the  substi- 
tution existed.  Ridley,  J.,  remarked 
that,  in  face  of  the  decision  in  Choilliam 
V.  Tioist,  supra,  Booth  v.  Mister 
(1835)  7  Car.  &  P.  66  (see  §  2516, 
note  2,  post),  could  not  be  treated  as 
any  authority.  The  actual  ratio  deci- 
dendi was  the  purely  technical  point 
that  the  question  of  a  necessity  to  em- 
ploy another  person  to  drive  had  not 
been  raised  in  such  a  manner  as  to  en- 
title the  divisional  court  to  treat  it  as 
a  determinative  element.  The  only  is- 
sue contested  in  the  trial  court,  and 
specified  in  the  notice  of  appeal  to  the 
divisional  court,  was  whether  a  man  to 
whom  the  driving  of  a  motor  car  had 
been  intrusted  by  the  chauffeur,  while 
engaged  in  examining  the  machinery, 
had  been  guilty  of  negligence.  This 
decision  was  reversed,  and  the  verdict 
for  the  plaintiff  restored,  by  the  court 
of  appeal  ([1967]  23  Times  L.  R.  504), 
which  declined  to  enter  into  the  ques- 
tions of  law,  whether  obtaining  the  as- 
sistance of  the  man  was  or  was  not 
within  the  scope  of  the  chauffeur's  au- 
thority, or  whether  the  real  issue  should 
be  whether  the  employment  of  the  man 
must  in  fact  have  been  necessary,  or 
whether  it  was  sufficient  to  show  that 
the  chauffeur  believed  it  to  be  necessary. 

1  In  Bush  v.  Steinman  ( 1799 )  1  Bos. 
&  P.  404,  Buller,  J.,  recollected  a  case 
in  which  a  master  had  instructed  his 
servant  to  do  some  act,  and  the  serv- 
ant out  of  idleness  employed  another 
person  to  do  it.  This  person  in  carry- 
ing into  execution  the  orders  which  had 
been  giv°Ti  to  the  servant  inflicted  an 


injury  upon  the  plaintiff,  and  the  mas- 
ter was  held  liable  therefor.  The  com- 
ments of  Eyre,  Ch.  J.,  upon  this  decision, 
were  as  follows:  "The  responsibility 
was  thrown  on  the  principal  from  whom 
the  authority  originally  moved.  This 
determination  is  certainly  highly  con- 
venient, and  beneficial  to  the  public. 
Where  a  civil  injury  of  the  kind  now 
complained  of  [i.  e.,  overturning  of 
carriage  by  a  heap  of  lime  left  on  th& 
road  in  front  of  the  defendant's  house] 
has  been  sustained  the  remedy  ought  to 
be  obvious,  and  the  person  injured 
should  have  only  to  discover  the  owner 
of  the  house  which  was  the  occasion  of 
the  mischief,  and  not  be  compelled  to 
enter  into  the  concerns  between  that 
owner  and  other  persons." 

Z  Booth  V.  Mister  (1835)  7  Car.  &,  P. 
66.  There  a  servant  whose  duty  it  was 
to  drive  the  defendant's  cart  had,  while 
riding  in  the  cart,  intrusted  tlie  reins 
to  another  person  who  was  riding  with 
him,  but  was  not  in  the  defendant's  em- 
ployment, and  through  the  negligent 
driving  of  this  other  person  the. plain- 
tiff's cabriolet  was  injured.  The  direc- 
tion of  Lord  Abinger,  C.  B.,  to  the  jury 
was:  "As  the  defendant's  servant  was 
in  the  cart,  I  think  that  the  reins  being 
held  by  another  man  makes  no  differ- 
ence. It  was  the  same  as  if  the  serv- 
ant had  held  them  himself."  In  Hal- 
uptzok  V.  Great  Northern  R.  Co.  (1893) 
55  Minn.  446,  26  L.R.A.  739,  57  N.  W. 
144,  the  defendant's  liability  in  this 
case  was  said  to  have  been  predicated 
on  the  ground  of  the  servant's  own  neg- 
ligence in  respect  of  either  actively  or 
passively  controlling  and  directing  the 
driving.  But  this  statement  is  mani- 
festly erroneous.  The  rationale  of  Lord 
Abinger's  ruling  was  simply  that  the 
negligence  of  the  tort-feasor  was  im- 
putable to  the  servant  on  the  ground  of 
those  two  persons  being  constructively 
identified  as  regards  any  defaults  com- 
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consistent  with  the  more  recent  statements  of  the  law  in  England  and 
Ireland.* 

I.  New  York  cases. — In  a  leading  case  the  owner  of  a  house  who 
had  given  general  directions  to  his  servant  to  throw  snow  and  ice 
from  the  roof  was  held  by  the  court  of  appeals  to  be  liable  for  a  fatal 
injury  inflicted  upon  a  passer-by  through  the  negligence  of  a  man 
who  was  requested  by  the  servant  to  assist  in  the  work*  It  is  mani- 
fest that,  under  the  given  evidence,  the  right  of  recovery  might  have 


mitted  by  the  tort-feasor  while  he  was 
engaged  in  the  driving. 

3  See  cases  cited  in  §  2515  notes  1  and 
3,  ante.  In  the  latter  of  these  notes  it 
is  shown  that  the  ruling  in  Booth  v. 
Mister,  note  2,  supra,  has  been  disap- 
proved by  a  court  of  review, — a  circum- 
stance which  pro  tanto  weakens  the  au- 
thority of  the  Althorf  Case  {reviewed  in 
the  following  note)  in  so  far  as  it  was 
founded  on  the  English  one. 

i  Althorf  V.  Wolfe  (1860)  22  N.  Y. 
355.  The  precise  point  presented  for 
consideration  in  the  appeal  was  whether 
it  was  error  to  refuse  to  instruct  the 
jury  that,  if  they  found  that  the  assist- 
ant was  employed  by  the  defendant's 
servant  without  the  authority  of  the 
defendant,  the  defendant  was  not  liable. 
Discussing  this  question,  Wright,  J., 
said:  "I  am  of  the  opinion  that,  under 
the  conceded  facts  of  the  ease, 
it  was  immaterial,  as  affecting  the  de- 
fendant's liability,  whether  Fagan  [the 
servant]  or  Cashan  [the  assistant]  ac- 
tually threw  that  parcel  of  the  snow 
and  ice  being  removed  from  the  roof 
which  occasioned  the  fatal  injury.  In 
either  view,  it  was  substantially  the  act 
of  Fagan,  who  had  been  charged  by  the 
defendant  with  the  duty  of  clearing  the 
roof.  The  defendant  had  given  him  gen- 
eral directions  to  throw  the  snow  from 
the  roof  of  his  house,  enjoining  no  cau- 
tion and  suggesting  no  mode  of  doing 
it  to  prevent  injury;  nor  placing  the 
servant  under  any  restriction  against 
procuring  aid  in  the  work.  I  see  not, 
therefore,  why  he  was  not  entitled  to 
procure  aid,  and  invested  with  the  pow- 
er of  exercising  his  own  judgment  as 
to  the  mode  of  doing  the  work.  He 
selected  Cashan  to  assist  him,  and  intro- 
duced him  into  the  defendant's  house 
for  that  purpose,  without  objection 
from  those  having  the  charge  and  con- 
trol of  it.  Provided  with  the  defend- 
ant's tools,  they  engage  together  in  the 


work,  and  in  its  progress  one  of  them 
throws  the  deadly  missile.  Is  this  not 
substantially  the  act  of  Fagan?  Fagan 
was  present,  aiding,  directing,  and  con- 
trolling Cashan,  as  much  as  he  directed 
and  controlled  the  shovel  in  his  own 
hands.  ...  If  the  injury  was  the 
result,  substantially,  of  the  negligent 
act  of  Fagan  in  the  course  of  his  em- 
ployment of  clearing  the  roof,  or  if 
Cashan  was  allowed  to  be  on  the  prem- 
ises by  the  owner,  shoveling  snow  from 
the  roof  in  so  negligent  a  way  that  a 
person  in  the  street  is  injured,  or  if  the 
defendant  had  not  taken  due  and  proper 
care  to  prevent  a  negligent  or  improper 
person  from  being  about  his  premises, 
and  in  consequence  of  this  an  injury 
happened  to  a  third  person,  he  is  liable. 
The  owner  or  possessor  of  fixed  property 
is  responsible  that  it  be  so  used  that 
other  persons  receive  no  injury:  and 
if  he  does  not  take  due  care  to  prevent 
a  negligent  person  from  being  about  hia 
premises,  and  in  consequence  of  this  an 
injury  happens,  he  cannot  cast  off  re- 
sponsibility. Cashan  was  brought  on 
the  premises  by  one  of  the  defendant's 
household,  and  was  allowed  to  be  on  the 
roof  of  the  house,  engaged  in  the  work 
of  shoveling  snow,  by  those  having  the 
custody  of  the  tenement  for  the  time. 
In  strictness,  he  cannot  be  said  to  have 
been  there  against  the  will  of  the  owner, 
and  wholly  without  his  knowledge  or 
authority."  Denio,  J.,  reasoned  thus: 
"The  defendant  had  the  control  of  his 
own  house  and  premises,  and  was  gen- 
erally responsible  for  their  conduct  and 
management,  and  was  bound  to  see  that 
his  necessary  affairs  to  be  carried  on  in 
and  about  them  were  so  conducted  that 
other  persons  should  not  receive  injury. 
.  .  .  Thus:  If  it  had  been  certain 
that  It  was  that  person  [i.  e.,  the  serv- 
ant], and  not  Cashan,  who  threw  the 
piece  of  ice  which  killed  the  deceased, 
the  defendant  would  clearly  have  been 
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been  referred  to  the  general  principle  that  "the  owner  of  property 
abutting  on  a  highway  is  under  positive  duty  to  keep  his  property  from 
being  a  cause  of  danger  to  the  public  by  reason  of  any  defect,  either 
in  structure,  repair,  or  use  or  management,  which  reasonable  care 
and  skill  can  guard  against.*  That  principle  was  in  fact  relied  upon 
by  both  of  the  judges  who  delivered  opinions.*  But  their  language 
shows  that  they  intended  to  assert  also  the  doctrine  of  a  vicarious 
responsibility,  referable  either  to  the  theory  that  the  servant  was  im- 
pliedly authorized  to  procure  an  assistant,  or  that  the  servant  and  the 
assistant  were  to  be  regarded  as  being  constructively  identified  during 
the  progress  of  the  work.  The  present  writer  ventures  to  express  the 
opinion  that  the  decision,  in  so  far  as  it  rests  upon  that  doctrine,  is 
an  extremely  unsatisfactory  one.'  But  it  has  frequently  been  treated 
as  a  controlling  precedent  by  courts  of  inferior  jurisdiction  in  ISTew 
York. 


responsible.  Instead  of  accomplisMng 
the  mischief  in  that  manner,  Tagan,  by 
a  negligent  and  improper  act,  enabled 
Cashan  to  do  it.  If  we  keep  in  mind 
that  the  defendant  is  responsible  for  the 
acts  of  Fagan,  and  that  Fagan  took  his 
comrade  onto  the  roof,  and  thus  enabled 
the  latter  to  do  the  mischief,  it  is  diffi- 
cult to  discover  any  principle  which  will 
shield  the  defendant  from  responsibility. 
It  is  not  necessary  to  consider  Cashan 
as  the  defendant's  servant.  He  was, 
rather,  the  instrument  by  which  Fagan, 
for  whose  conduct  the  defendant  was 
undeniably  responsible,  did  the  wrong. 
The  law  was  long  ago  laid  down  thus. 
'I  shall  answer  to  my  neighbor  for  him 
who  enters  my  house  with  my  leave,  or 
with  my  knowledge,  or  who  is  a  guest 
with  me,  or  with  my  servant,  if  he,  or 
any  of  them,  does  anything,  as  with  a 
candle  or  other  thing,  by  which  doing 
the  house  of  my  neighbor  is  burned.' 
BeauUeu  v.  Finglam,  Y.  B.  2  Hen.  IV. 
folio  18,  pi.  6." 

5 Pollock,  Torts  (Wade's  Am.  ed.)  p. 
638.  Compare  the  statement  of  Parke, 
B.,  in  Quarman  v.  Burnett  (1840)  6 
Mees.  &  W.  499,  that  "the  rule  of  law 
may  be  that,  where  a  man  is  in  posses- 
sion of  fixed  property,  he  must  take  care 
that  his  property  is  so  used  or  managed 
that  other  persons  are  not  injured;  and 
that,  whether  his  property  be  managed 
by  his  own  immediate  servants,  or  by 
contractors  with  them  or  their  servants. 
Such  injuries  are  in  the  nature  of  nui- 
sances."    The   question   with   reference 


to  which  this  remark  was  made  was  the 
extent  of  a  master's  liability  in  respect 
of  persons  employed  with  his  consent. 
But  the  principle  laid  down  is  broad 
enough  to  render  it  applicable  to  cases 
of  the  type  now  under  discussion. 

6  See  preceding  note. 

7  It  will  be  noticed  that  in  one  part 
of  his  opinion,  Wright,  J.,  propounds  a 
doctrine  which  virtually  amounts  to 
this, — that  a  master  who  gives  a  servant 
general  directions  to  perform  a  par- 
ticular piece  of  work,  without  placing 
him  under  any  restriction  as  to  procur- 
ing help,  impliedly  invests  him  with 
authority  to  employ  an  assistant,  if  in 
the  exercise  of  his  own  judgment  he 
deems  it  advisable.  A  doctrine  which 
involves  such  a  startling  extension  of 
the  master's  responsibility  may  con- 
fidently be  pronounced  erroneous.  It  is 
submitted  that  the  only  principle  which 
can  be  deemed  reasonably  appropriate 
in  cases  where  a  servant  in  a  merely 
subordinate  position  is  concerned  is  that 
an  implied  prohibition,  rather  than  an 
implied  permission,  to  procure  aid 
should  be  inferred  from  the  absence  of 
a  definite  restriction  in  that  regard, 
and  that,  in  order  to  rebut  this  in- 
ference, it  is  necessary  to  produce  some 
evidence  of  previous  transactions  which 
go  to  show  that  the  master  had  deputed 
to  the  servant  the  power  of  employing 
one  or  more  assistants,  whenever  he 
should  be  ordered  to  perform  work  such 
as  that  which  is  in  question.  Another 
ground   upon   which   Wright,   J.,   bases 
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In  one  instance  in  which  it  has  been  followed,  the  evidence  was  of 
such  a  nature  that  the  positive  obligations  of  an  occupant  of  real 

property  might  have  been  invoked  as  the  ratio  decidendi.^  In  other- 
instances  it  has  been  deemed  to  justify  the  imputation  of  liability  to 
the  master  with  reference  to  a  state  of  facts  in  which  the  doctrine 
criticized  above  became  the  sole  available  basis  upon  which  the  right 
of  action  could  be  predicated.®      In  another  instance  in  which  facts 

his  conclusion, — mn.,  that  the  defend-  thority  does  not  answer  that  descrip- 
ant's  family,  who  had  been  left  in  con-  tion.  As  regards  the  second  species  of 
trol  of  the  premises,  had  made  no  objec-  negligence  ascribed  to  the  servant,  it. 
tion  to  the  introduction  of  the  assistant  is  enough  to  say  that  the  evidence,  as 
into  the  house,  is  conceived  to  be  equally  reported,  does  not  show  any  actual  par- 
untenable.  There  is  no  apparent  foot-  ticipation  by  the  servant  in  the  act  of 
ing  upon  which  the  members  of  a  man's  throwing  the  precise  lump  of  ice  and' 
family  can  be  regarded  as  being  his  snow  which  caused  the  injury;  and  noth- 
agents  for  the  purpose  of  hiring  an  ad-  ing  less  than  this  would  suffice  to  render 
ditional  servant  to  do  a  piece  of  work  him  a  medium  for  the  transmission  of 
for  the  performance  of  which  he  has  the  primary  liability  for  the  act  from 
himself  already  made  certain  arrange-  the  assistant  to  the  master.  A  mere 
ments;  and  if  they  had  no  authority  general  request  to  the  assistant  to  pro- 
to  hire  such  a  servant  themselves  they  eeed  with  the  work — and  this  is  all  that 
could  have  no  authority  to  ratify  the  is  likely  to  have  occurred  in  the  case  of 
act  of  another  servant  in  hiring  him.  such  a  simple  operation — cannot  reason- 
It  would  seem  that,  if  the  case  is  to  ably  be  regarded  as  having  the  effect 
stand  at  all  (apart,  that  is  to  say,  from  of  converting  him  into  what  Denio,  J., 
the  factor  of  the  positive  duty  incum-  terms  "the  instrument"  by  which  the- 
bent  on  the  defendant  as  the  occupant  servant  did  the  wrong.  It  is  important 
of  fixed  property)  it  must  stand  upon  to  observe  that,  in  the  position  taken 
the  footing  that  the  servant  was  himself  with  regard  to  this  phase  of  the  case,, 
guilty  of  some  negligence,  either  in  the  court  seems  to  have  relied  entirely 
respect  to  procuring  the  aid  of  the  as-  upon  Booth  v.  Mister,  which,  as  has 
sistant  and  taking  him  on  the  roof  (a  been  shown  is  note  2,  supra,  is  no  longer 
view  which  seems  to  be  adopted  by  good  law  in  England. 
Denio,  J.),  or  in  respect  to  controlling  i  Ellefson  v.  Singer  (1909)  132  App. 
and  directing  the  work  (a  view  which  Div.  89,  116  N.  Y.  Supp.  453,  where  the 
emerges  in  the  opinion  of  Wright,  J.),  owner  of  a  tenement  house  was  held' 
As  to  the  former  of  these  kinds  of  negli-  liable  for  an  injury  caused  by  a  board 
gence,  if  it  were  to  be  imputed  to  the  thrown  from  the  roof  by  a  person  whom 
master  in  cases  of  this  sort,  he  would  his  janitor  had  employed  without  his 
manifestly  be  placed  in  this  dilemma, —  knowledge. 

that,  if  the  servant  had  express  or  im-  ?  In    Oleason    v.    Amsdell    (1880)     9- 

plied  authority  to  engage  the  assistant,  Daly,  393,  a  truck  owned  by  the  defend- 

the    master    would    be    liable    for    the  ants    was    standing    in    front    of    their 

reason   that  the   assistant  would   have  place    of   business,    loaded   with   empty 

been  in  his  service  for  the  time  being;  barrels,  in  charge  of  their  driver,  and' 

while  if  the  servant  had  no  authority  he  was  directed  by  B.,  one  of  their  chief 

to   engage   an    assistant,    he   would   be  employees,  to  unload  it.     As  the  driver 

liable  for  the  reason  that  the  act  would  wished  to  go  to  dinner,  he  asked  S.  to- 

have  been  an  improper  one  committed  unload  the  truck,  and  S.  proceeded  to 

by   that   servant.     Obviously,   however,  do  so,   B.   looking  on  from   a  window, 

the  assumption  that  such  an  improper  S.  was  not  regularly  employed  by  the 

act  is  one  of  those  for  which  the  master  defendants,  hut  was   accustomed  to  be 

is  responsible  is   inconsistent  with  the  about   their   place,   and   there   was   evi- 

fundamental  principle  that  such  respon-  denee    that    he    had    occasionally    done 

sibility  is  predicated  only  with  regard  work  there,  for  which  he  had  sometimes 

to  acts  within  the  scope  of  the  servant's  been  paid  by  B.,  and  at  other  times  by 

employment.     An  act  done  without  au-  one  of  the  defendants'  drivers.     In  the- 
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of  that  description  were  involved,  its  authority  was  evaded  by  the 
help  of  a  distinction  which  seems  to  be  of  rather  doubtful  soundness.^" 


judgment  of  the  court,  whicli  sustained 
a  verdict  finding  the  defendants  liable 
to  a  third  person  for  injuries  caused 
by  the  negligence  of  S.  in  performing 
the  work,  it  is  assumed  that  the  doc- 
trine referred  to  in  the  text  had  been 
established  by  Althorf  v.  Wolfe,  supra. 
It  may  be  observed  that,  upon  the  facts, 
the  actual  decision  in  Gleason  v.  Ams- 
dell  may  possibly  be  reconciled  v?ith  the 
cases  cited  in  the  preceding  section, 
■upon  the  footing  that  a  jury  might  have 
■been  warranted  in  finding  that  author- 
ity to  hire  the  particular  person  in 
■question  was  inferable  from  the  fact 
that  he  was  an  incidental  laborer  who 
was  in  the  habit  of  hanging  about  the 
defendants'  store  to  pick  up  such  odd 
jobs  as  he  might  obtain. 

In  Edwards  v.  Jones  (1884)  12  Daly, 
415,  where  the  defendant  was  held  not  to 
'be  liable  for  the  negligence  of  a  stranger 
in  handling  hoisting  machinery  while 
the  operator  was  temporarily  absent, 
the  decision  was  expressly  based  upon 
the  absence  of  any  evidence  to  show 
that  the  control  of  the  machinery  had 
been  assumed  with  the  knowledge  or 
consent  of  the  operator.  One  of  the 
decisions  cited  in  support  of  the  theory 
that  the  master  would  have  been  liable 
in  this  case  if  the  operator  had  con- 
sented to  the  act  of  the  stranger  was 
Simons  y.  Monier  ( 1859 )  29  Barb.  419. 
But  this  case,  as  will  be  seen  by  re- 
ferring to  §  2515,  note  1,  ante,  is  an 
authority  for  exactly  the  opposite  doc- 
trine. 

In  Wellman  v.  Miner  (1897;  Sup.  Ct. 
App.  Term)  19  Misc.  644,  44  N.  Y. 
Supp.  417,  a  man  who  for  three  or  four 
weeks  had  been  assisting  the  regular 
•employees  at  a  theater  in  opening  car- 
riage doors  opened  a  door  of  a  carriage 
so  negligently  as  to  bring  it  into  col- 
lision with  a  post.  Held,  that  the  pro- 
prietor of  the  theater  was  liable.  The 
court  relied  both  upon  the  broad  doc- 
trine that  a  master  is  liable  for  the 
negligence  of  a  person  invited  by  his 
servant  to  assist  in  work,  and  also  upon 
the  consideration  that  the  master's 
knowledge  of  and  assent  to  the  employ- 
ment of  the  person  in  question  might 
warrantably  be  inferred  from  the  length 
of  time  that  he  had  been  rendering  serv- 


In  Hill  V.  Sheehan  (1892;  Buffalo 
Super.  Ct.)  48  N.  Y.  S.  R.  410,  20  N. 
Y.  Supp.  529,  a  servant  ordered  to  de- 
liver a  horse  at  a  certain  place  intrusted 
it  to  a  stranger  for  delivery.  Held, 
that  the  master  was  liable  to  a  person 
who  was  run  over  through  the  stranger's 
negligence  in  driving  the  horse. 

In  Seller  v.  Levy  (1910;  N.  Y.  City 
Ct.)  68  Misc.  182,  124  N.  Y.  Supp.  411, 
the  plaintiff  was  injured  through  being 
struck  by  defendant's  wagon  negligently 
driven  by  defendant  C,  who  was  em- 
ployed as  assistant  bookkeeper,  with 
no  duties  concerning  the  driving  of  de- 
fendant's wagon,  but  who  drove  the 
wagon  on  the  occasion  in  question,  at 
the  request  of  the  regular  driver,  for 
his  accommodation.  It  was  also  shown 
that  C.  had  driven  the  horses  and  wagon 
on  other  occasions.  Held,  that  C.  was 
not  a  mere  volunteer  acting  without  the 
scope  of  his  employment,  but  was  driv- 
ing under  the  delegated  authority  of 
defendant's  regular  driver,  and  that  his 
negligence  was  imputable  to  the  defend- 
ant. 

See  also  Bamberg  v.  International  R. 
Go.  (1907;  Sup.  Ct.  Sp.  Term)  53  Misc. 
403,  103  N.  Y.  Supp.  297,  reviewed  in 
§  2514,  note  3. 

10  In  Long  v.  Richmond  ( 1902 )  68 
App.  Div.  466,  73  N.  Y.  Supp.  912,  the 
evidence  tended  to  show  that  the  master 
had  instructed  his  servant  to  take  two 
ponies,  one  chestnut  and  the  other  gray, 
to  a.  polo  ground,  and  also  to  return 
them,  and  to  ride  the  chestnut  and  lead 
the  gray,  and  not  to  ride  the  gray  or 
permit  any  person  to  ride  him;  that 
the  servant  permitted  a  third  person  to 
ride  the  gray;  and  the  pony  became 
unmanageable  and  ran  into  and  injured 
a  horse  and  wagon.  The  master's  non- 
liability was  aflBrmed  on  the  ground 
that  the  third  person  had  not  been  au- 
thorized by  the  defendant,  either  ex- 
pressly or  impliedly,  to  act  for  him,  and 
that  the  defendant  had  no  knowledge 
that  he  was  then  assuming  to  act  for 
him,  but  that,  on  the  contrary,  what 
he  did  was  in  violation  of  the  defend- 
ant's express  commands.  "If,  under  the 
circumstances,"  said  the  court,  "the  de- 
fendant is  liable  for  the  acts  of  Eckert, 
he  would  have  been  equally  liable  for 
the  act  of  any  other  person  or  any  num- 
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c.  Cases  in  other  American  states. — ^With  reference  to  injuries  not 
resulting  from  the  use  of  real  property,  the  doctrine  embodied  in  the 
leading  New  York  case  has  been  applied  in  California  and  lUinois.^^ 
It  has  also  been  approved  in  Massachusetts ;  but  in  the  given  instance 


ber  of  persons  whom  his  assistant  coach- 
man might  have  permitted  to  take 
charge  of  the  ponies.  We  can  conceive 
of  no  rule  of  law  or  of  equity  which 
will  permit  a  servant,  in  violation  of 
liis  master's  instructions  and  without 
his  knowledge  or  consent,  to  allow  other 
persons  to  do  his  work  which  he  is  em- 
ployed to  do,  without  any  necessity 
therefor,  and  thus  make  the  master 
liable  for  the  negligent  acts  of  such 
other  persons.  It  is  well  settled  that  if 
a  person  leaves  his  horse  in  charge  of 
a  servant,  and  the  servant  uses  the 
horse  for  his  own  private  purposes,  with- 
out the  knowledge  of  the  master,  the 
master  is  not  liable  for  the  negligent 
acts  of  the  servant  while  so  engaged. 
In  other  words,  the  master  is  protected 
by  the  rule  adverted  to,  against  the 
negligent  management  of  his  horse  by 
tlie  servant  while  not  engaged  in  the 
master's  business.  It  would  seem  equal- 
ly reasonable  that  a  master  should  be 
protected  against  the  acts  of  persons 
not  employed  by  him,  but  who  are  per- 
mitted by  his  servant  to  drive  such 
horse  in  violation  of  the  master's  in- 
structions, although  for  the  master's 
purposes."  The  circumstances  which 
were  assumed  to  differentiate  the  case 
from  Althorf  v.  Wolfe  were  that  the  de- 
fendant had  placed  restrictions  upon 
his  servant  against  engaging  assistance, 
and  that  neither  the  defendant,  nor  any 
member  of  his  household,  knew  that 
the  third  person  was  to  ride  the  gray 
pony,  or  have  anything  to  do  with  tak- 
ing him  to  or  from  the  polo  grounds. 
The  writer  is  unable,  for  the  reasons 
already  stated  in  note  4,  supra,  in 
criticizing  Althorf  v.  Wolfe,  to  agree 
with  the  view  that  the  circumstances 
this  emphasized  were  material  in  such 
a  sense  that  the  defendant  would  have 
been  liable  if  his  instructions  to  his 
servant  had  been  merely  general,  or  if 
a  member  of  his  household  had  known 
that  the  tort-feasor  was  to  ride  the 
gray  pony.  The  decision  of  the  appel- 
late division  was  affirmed  without  opin- 
ion by  the  court  of  appeals  (1903)  175 
N.  Y.  495,  67  N.  E.  1084. 

11  In  Bank  of  California  v.  Western 


V.    Teleg.    Co.    (1877)    52   Cal.   280,   a 
telegraph  company  was  held  liable  for 
the  money  paid  by  a  bank  in  reliance 
upon  a  telegram  forged  by  a  man  em- 
ployed as  an  assistant  by  the  agent  at 
one  of  the  telegraph  company's  stations. 
The  court  argued  thus :      "If  it  be  admit- 
ted that  it  was  the  duty  of  Washburn- 
to    preserve    the    telegraph    machinery 
at  Colusa  intact,   it  must  be  manifest- 
that  if  he  had  so  negligently  guarded 
it    as   that   one    had   gained    access    to- 
and  used  it  as  a  means  of  fraud,  the 
defendant  would  have  been  responsible.- 
Of  course  this  must  be  understood  as 
requiring  of  him  only  such  reasonable 
precautionary   measures    as    a   prudent 
man  would  deem  necessary  under  all  the 
circumstances.      It   certainly   would   be- 
a  strange  thing  if,  while  the  defendant, 
would  be  responsible  had  Crowell  com- 
mitted the  fraud  by  reason  of  a  want 
of   proper   care   on   the  part  of   Wash- 
burn to  prevent  his  getting  within  reach- 
of  the  telegraph  machine,  the  defendant 
is    not    responsible    because    Washburn, 
actually  delivered  over  the  conduct  of 
the  business  of  telegraj^ing  to  Crowell, 
and   voluntarily   gave   him   the   control 
of  the  means  of  committing  fraud.   Such 
is  not  the  law.     Applying  the  language- 
of  Denio,  J.,  in  Althorf  v.  Wolfe,  Wash- 
burn was  engaged  in  his  master's  busi- 
ness, not  his  own.     It  was  part  of  his- 
duty   to   keep   Crowell   from  using  the 
wires.    He  failed  to  discharge  this  duty,, 
and  the  principal  is  equally  responsible, 
whether  the  placing  of  Crowell  in  charge- 
was    a    'wrongful   act   committed   as   a 
part  of  the  transaction  of  the  business,' 
or  was   mere   negligence."     It  was   as- 
sumed, for  the  purposes  of  the  decision, 
that  an  agent  of  a  telegraph  company 
has  no  authority  to  appoint  a  subagent. 
to   perform  his   duties   in   sending  and 
receiving  despatches.     The  court  quoted 
with  approval  the  passage  in  Sliearm. 
&  Redf.  Neg.   §   157,  to  the  effect  that 
"public    policy    requires    that    masters 
should    be    held    liable    for    the    conse- 
quences of  the  acts"  of  their  assistants. 
But  for  this  statement  of  the  learned 
authors  there  is  apparently  no  judicial, 
authority.      The    only    eases    cited    by 
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the  actual  ratio  decidendi  was  an  implied  authority  based  upon  the  ex- 
istence of  an  emergency.^*  It  would  seem  to  have  been  also  taken  for 
granted  in  a  Texas  case,  although  it  was  not  specifically  referred  to 
by  the  court.^^ 

2517.  Same  subject.  Master's  liability  referred  to  the  conception  of 
the  servant's  negligence  in  employing  the  assistant. —  In  the  leading 
New  York  case  cited  in  the  preceding  section  a  consideration  which 
was  to  some  extent  relied  upon  as  a  ground  for  imputing  liability  to 
the  defendant  was  that  the  servant  had  been  guilty  of  negligence  in 
employing  the  assistant.  The  judicial  language  in  this  connection 
apparently  points  to  the  notion  that  a  want  of  reasonable  care  may 


them  are  the  Althorf  Case  itself  and 
another  New  York  case,  in  which  it  was 
followed,  vsK.,  Edwards  v.  Jones  (note 
9,  supra )  ;  Lapin  v.  Oregon  P.  B.  Go. 
(§  2514,  note  4,  ante)  ;  and  Carson  v. 
Leathers  {Ibid.).  In  neither  of  the 
New  York  cases  were  the  decisions  re- 
ferred to  the  notion  of  public  policy. 
So  far  as  regards  tlie  other  two  cases, 
it  is  sufficient  to  observe  tliat  they  rest 
upon  the  theory  of  the  positive  duty 
owed  by  the  defendants  as  carriers,  and 
consequently  are  not  precedents  relat- 
ing to  the  doctrine  now  under  discus- 
sion. 

The  doctrine  of  this  New  York  case 
was   also   adopted  in  Andrews   v.   Boe- 
decker    (1888)    27  111.  App.  30.     There 
the  grounds  upon  which  the  defendant 
was  held  liable  for  the  negligence  of  a 
person  who  was  ordinarily  engaged  in 
performing  an  independent  contract  on 
the   defendant's    premises,   but   who   on 
this  occasion  had  volunteered  to  assist 
the  defendant's  teamster  in  erecting  the 
pile  of  lumber  which  had  fallen  on  and 
killed  the  plaintiff's  decedent,  were  thus 
stated:     "The  evidence  being  clear  that 
the  unloading  of  the  lumber  from  the 
wagons  and  piling  it  in  the  yard  was 
no   part    of   Honey's   contract,   we    are 
unable  to  see  how  the  motive  by  which 
he  was   induced  to  perform  gratuitous 
services  for  the  defendant  can  be  of  any 
consequence.     The  work  which   he   did 
was  the  defendant's,  and  not  his,  and, 
so  far  as  he  was  allowed  by  the  defend- 
ant to  take  part  in  its  performance,  he 
must  be  held  to  have  established  between 
liimself   and   the   defendant,   so   far   at 
least   as    third    persons   are   concerned, 
the    relation    of   master    and   servant." 
The  supreme  court  affirmed  the  decision 


of  the  lower  court  ( [1888]  126  III.  605, 
9  Am.  St.  Rep.  649,  18  N.  B.  651)  upon 
the  ground  that,  whether  the  servant's 
assistant  had  or  had  not  become  the 
servant  of  the  defendant  in  respect  to 
the  work  in  hand,  the  defendant  must  be 
pronounced  liable  for  the  reason  that 
his  teamster  had  co-operated  in  the 
act  which  caused  the  injury,  and  that 
that  act  was  within  the  scope  of  his 
employment.  The  nature  of  the  rela- 
tion of  the  assistant  to  the  defendant, 
was  immaterial  in  this  view  of  the  evi- 
dence, and  was  not  discussed.  The  lia- 
bility of  a  master  in  respect  of  the 
torts  of  his  servant's  assistant  was  also 
left  undecided  in  City  of  Chicago  v. 
O'Malley  (1902)  196  111.  197,  63  N.  E. 
653. 

ifiEollidge  v.  Duncan  (1908)  199 
Mass.  121,  17  L.R.A.(N.S.)  982,  85 
N.  E.  186.  By  referring  to  §  121,  note 
3,  ante,  where  an  extract  from  the  judg- 
ment of  the  court  is  quoted,  the  reader 
will  see  that  the  Althorf  Case  was  one 
of  those  cited. 

13  In  Campbell  v.  Trimble  (1889)  75 
Tex.  270,  12  S.  W.  863,  where  a  vicious 
horse  belonging  to  the  defendant  kicked 
the  plaintiff's  horse,  it  was  assumed  that 
an  action  to  recover  damages  for  the 
injury  thus  inflicted  might  be  main- 
tained in  spite  of  the  fact  that  at  the 
time  when  it  was  inflicted  the  vicious 
horse  was  under  the  control  of  a 
stranger  to  whom  it  had  been  tempo- 
rarily transferred,  without  the  consent 
of  the  defendant,  by  the  servant  whom 
he  had  placed  in  charge  of  it.  The 
judgment  awarding  damages  to  the 
plaintifl'  was  reversed,  but  merely  on 
the  ground  of  error  in  certain  instruc- 
tions to  the  jury. 
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always  be  imputed  to  a  servant  who  requests  a  stranger,  whether  a  fit 
person  or  not,  to  participate  in  the  work  allotted  to  himself.'  In  dis- 
cussing that  case  the  author  has  indicated  what  seems  to  be  a  strong, 
if  not  conclusive,  objection  to  the  theory  thus  propounded,  viz.,  that 
even  if  it  be  assumed  that  the  servant's  act  is  one  which  necessarily 
Imports  negligence,  that  negligence  is  incidental  to  a  matter  which, 
ex  hypothesis  lies  outside  the  scope  of  his  authority.  This  considera- 
tion seems  to  have  been  lost  sight  of  in  a  recent  case  in  which  the 
supreme  court  of  Iowa  expressed  the  opinion  that  in  any  instance 
where  the  servant  is  not  shown  to  have  been  empowered  to  hire  third 
persons  on  a  contractual  footing,  "the  one  safe  and  logical  ground 
upon  which  to  rest  the  liability  of  a  master  for  the  negligence  of  a 
volunteer  assistant  of  his  servant  is  the  negligence  of  the  servant  in 
inviting  or  permitting  a  stranger  to  perform  or  assist  in  the  perform- 
ance of  the  work  which  was  intrusted  to  his  ovsm  hand."* 

The  general  objection  stated  above  is  also  valid  as  a  reason  against 
imputing  liability  to  the  master,  even  in  a  case  where  the  person  em- 
ployed was  unsuitable  for  the  work  to  be  done.  But  in  one  instance 
where  the  claimant  sought  to  recover  on  the  footing  thus  indicated, 
the  master's  nonliability  was  referred  to  the  conception  that  the  negli- 
gence of  the  servant  was  not  the  proximate  cause  of  the  injury  oc- 
casioned by  the  act  of  the  person  employed.' 

The  appropriate  conclusion  would  seem  to  be  that  the  defaults  of 
a  person  employed  by  the  servant  as  his  assistant  cannot  be  imputed 
to  the  master  on  the  ground  of  negligence  in  respect  to  the  employ- 
ment, except  in  cases  where  the  injury  complained  of  resulted  from 
the  violation  of  a  specific,  positive  duty  owed  by  the  master  to  the 
class  of  persons  to  which  the  aggrieved  party  belonged,  and  the  servant 
was  bound  by  the  terms  of  his  hiring  to  perform  in  person  some  func- 
tion having  relation  to  that  duty.  Under  these  circumstances  the 
master  is  held  responsible  on  the  ground  of  the  absolute  character  of 
his  obligations  in  respect  of  the  claimant.  Such  a  situation  is  illus- 
trated by  the  decisions  cited  in  §  2514,  ante,  with  regard  to  the  right 
of  passengers  to  sue  carriers.  The  purport  of  another  decision  which 
involved  the  effect  of  a  noncontractual  duty  is  stated  in  the  note 
below.* 

1  See  §  2516,  note  5,  ante.  employed  the  immediate  tort-feasor  in 

^Thyssen  v.   Davenport  Ice  £   Cold  this  case  was  a  railway  porter). 

Storage  Go.    ( 1907 )    134  Iowa,  749,  13  *  In  Vollander  v.  Victorian  By.  Comrs. 

L.R.A.{N.S.)    572,  112  N.  W.  177.  (1896)    22   Vict.   L.    R.   141,   where   a 

i  Jewell    V.     Orand    Trunk    B.     Co.  child,  deputed  by  the  keeper  of  a  rail- 

(1874)   55  N.  H.  84   (the  servant  who  way  crossing  to  open  the  gate  for  the 
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2518.  Police  constables. —  The  extent  to  which  a  person  may  be  held 
liable  for  arrests  made  or  assaults  committed  by  men  exercising  the 
functions  of  police  constables  is  discussed  in  §§  2473  et  seq.j  ante. 

2519.  Liability  for  negligence  of  pilots. — It  is  well  settled  in  Eng- 
land that  the  owner  of  a  vessel,  compelled  to  place  her  under  the  con- 
trol of  a  pilot,  is  not  liable  for  injuries  resulting  solely  from  the  lat- 
ter's  negligence.  There  are  two  classes  of  statutes  applicable  to  the 
general  question,  in  one  of  which,  both  owner  and  master  are  express- 
ly exempted  from  being  answerable  to  any  person  whatever  for  any 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any  qualified 
pilot  acting  in  charge  of  the  vessel  within  any  district  where  the  em- 
ployment of  such  pilot  is  compulsory.^  In  the  other,  there  is  no  pro- 
vision exempting  the  owner  or  master  from  responsibility,  the  statutes 
merely  containing  a  system  of  local  regulations  and  providing  for 
compulsory  pilotage.*  There  was  some  inclination  at  first  to  limit 
the  operation  of  these  statutes  to  proceedings  in  personam  in  the  com- 
mon-law courts,  but  this  was  finally  abandoned  and  the  rule  of  the 
nonliability  of  the  owner  where  the  pilot  is  in  charge  and  is  solely  in 


purpose  of  admitting  a  vehicle,  allowed 
the  gate  to  swing  back  and  strike  the 
vehicle,  the  defendants  were  held  liable 
for  reasons  thus  explained:  "It  is  ad- 
mitted that  the  defendants  had  the  care 
and  management  of  this  level  crossing 
and  these  gates.  In  order  to  enable 
them  to  carry  out  their  duty  at  this 
crossing,  they  put  an  old  woman  there 
to  undertake  the  care  and  management 
of  the  gates.  It  then  became  her  duty, 
intrusted  to  her  by  the  defendants,  to 
take  care  of  and  manage  these  gates, 
and  look  after  the  level  crossings,  and 
see  that  the  gates  were  properly  opened 
and  shut.  In  the  opinion  of  the  court 
there  is  ample  evidence  to  go  to  the 
jury  that  this  old  woman  was  guilty  of 
direct  negligence  in  the  way  that  she 
performed  her  duty,  inasmuch  as  on 
previous  occasions,  as  well  as  on  the 
occasion  in  question,  she  employed  as 
her  instrument  to  open  these  gates  a 
little  child  of  inconsiderable  strength 
and  size.  There  is,  at  least,  evidence 
to  show  that  she  employed  an  improper 
instrument  for  the  purpose  of  perform- 
ing her  duty.  It  was  a  question  for  the 
jury  whether  this  was  negligence,  just 
in  the  same  way  as  if  she  had  employed 
other  questionable  means  to  open  the 
gates,  and  an  accident  was  thereby 
caused." 

M.  &  S.  Vol.  VII.— 485. 


152  Geo.  III.  chap.  30;  6  Geo.  IV. 
chap.   25. 

By  the  merchant  shipping  act  1854, 
§  388,  it  is  provided  that  no  owner  or 
master  of  a  ship  shall  be  answerable 
for  any  loss  or  damage  occasioned  by 
the  fault  or  incapacity  of  any  qualified 
pilot  acting  in  charge  of  such  a  ship 
within  any  district  where  such  pilotage 
is  compulsory. 

The  Canadian  statute,  27  &  28  Vict, 
chap.  13,  entitled,  "An  Act  to  Amend 
the  Laws  Respecting  the  Navigation  of 
Canadian  Waters,"  enacts,  by  §  14, 
that  "no  owner  or  master  of  any  ship 
shall  be  answerable  to  any  person  what- 
ever for  any  loss  or  damage  occasioned 
by  the  fault  or  incapacity  of  any  quali- 
fied pilot  acting  in  charge  of  such 
vs'ithin  any  place  where  the  employment 
of   such   pilot   is   compulsory   by   law." 

Section  92  of  the  pilotage  act  of  1873, 
passed  by  the  Dominion  legislature;  § 
56  abolishes  compulsory  pilotage;  §  92 
repeals  §  22  of  the  Quebec  act  31  Vict, 
chap.  58,  declaring  owner  and  master 
to  be  exempt  from  liability  in  any  place 
where  employment  of  pilot  was  com- 
pulsory. 

2  The  Liverpool  pilot  act  of  37  Geo. 
III.  chap.  789;  The  Newcastle  pilot  act 
41  Geo.  III.  chap.  86. 
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fault  was  established  both  in  admiralty  courts  and  courts  of  com- 
mon law.'  The  rule  must  necessarily  be  the  same  in  both.  In  such 
cases  the  liability  of  the  ship  and  of  the  owner  are  convertible  terms. 
The  ship  is  not  liable  if  the  owners  are  not ;  and  no  responsibility  can 
attach  to  the  owners  if  the  ship  is  not  liable  to  be  proceeded  against.* 
The  courts,  however,  have  in  most  cases  strictly  construed  compulsory 


sin  The  Neptune  (1814)  1  Dodson, 
Adm.  467,  it  was  held  that  parties  who 
suffer  by  a  collision  are  entitled  to  have 
their  remedy  against  the  vessel  occa- 
sioning the  damage,  and  are  not  under 
the  necessity  of  looking  to  the  pilot, 
from  whom  redress  Is  not  always  to 
be  had,  for  compensation.  Sir  W.  Scott, 
in  this  case,  said:  "It  is  acknowledged 
in  this  case  that  the  damage  was  done 
by  the  ship  proceeded  against;  but  it 
has  been  set  up,  in  the  way  of  excuse, 
that  she  was,  at  the  time,  under  the  care 
of  a  regular  pilot,  and  was  acting  in 
obedience  to  his  directions;  and  it  has 
been  contended  in  the  argument  that  the 
pilot  alone  is  answerable  for  any  dam- 
age that  may  have  been  sustained  in 
consequence  of  the  mismanagement  of 
the  vessel.  If  the  position  could  be 
maintained  that  the  mere  fact  of  having 
a  pilot  on  board,  and  acting  in  obedience 
to  his  directions,  would  discharge  the 
owners  from  responsibility,  I  am  of 
opinion  that  they  would  stand  excused 
in  the  present  ease;  for  I  think  it  is 
sufBciently  established  in  proof  that  the 
master  acted  throughout  in  conformity 
to  the  directions  of  the  pilot.  But  this, 
I  conceive,  is  not  the  true  rule  of  law. 
The  parties  who  suffer  are  entitled  to 
have  their  remedy  against  the  vessel 
that  occasioned  the  damage,  and  are  not 
under  the  necessity  of  looking  to  the 
pilot  from  whom  redress  is  not  always 
to  be  had,  for  compensation.  The  owners 
are  responsible  to  the  injured  party  for 
the  acts  of  the  pilot,  and  they  must 
be  left  to  recover  the  amount  as  well  as 
they  can  against  him.  It  cannot  be 
maintained  that  the  circumstances  of 
having  a  pilot  on  board,  and  acting  in 
conformity  to  his  direction,  can  operate 
as  a  discharge  of  the  responsibility  of 
the  owners." 

In  The  Oirolamo  (1834)  3  Hagg. 
Adm.  169,  Sir  John  Nicholl  decided  that 
the  exemption  in  6  Geo.  IV.  did  not 
impair  the  jurisdiction  of  the  high 
court  of  admiralty,  and  the  vessel  in 
that  case  was  held  liable  for  damages 


resulting  from  a  collision,  although  in, 
charge  of  a  licensed  pilot. 

The  last-mentioned  case  was  followed 
by  the  same  judge  in  The  Baron  Bolberff- 
(1835)  3  Hagg.  Adm.  244;  The  Gladia- 
tor (1836)  3  Hagg.  Adm.  340;  and  The 
Bolides    (1837)    3  Hagg.  Adm.  367. 

"So  the  English  law  stood,  said  the, 
court  in  The  China  (1868)  7  Wall.  53, 
19  L.  ed.  67,  until  the  decision  by  Dr. 
Lushington  in  the  case  of  The  Protector 
(1839)  1  W.  Rob.  60.  In  that  case  the 
subject  was  examined  with  great  care 
and  fullness  of  research.  The  learned 
judge  expressed  the  opinion  that  Sir 
William  Scott  had  decided  the  case  of 
The  Neptune  in  entire  ignorance  of  the 
statute  of  52  George  III.,  chap.  39,  and 
that  the  case,  therefore,  was  not  au- 
thority. He  overruled  the  judgment  of 
Sir  John  Nicholl  as  to  the  effect  of  the 
jurisdiction  clause  of  the  statute,  and 
held  the  true  rule  to  be,  that  the  statute 
took  away  the  responsibility  of  the  ves- 
sel whenever  the  accident  was  imputable 
to  the  fault  of  the  pilot  alone.  The 
court  found  the  fact  so  to  be,  and  upon 
that  ground  dismissed  the  owner  of  The 
Protector  from  the  suit." 

iThe  China  (1868)  7  Wall.  53,  61, 
62,  19  L.  ed.  67-71. 

In  the  following  cases  the  shipholder's- 
exemption  from  liability  is  upheld  or 
assumed:  Carruthers  v.  Sydebotham 
(1815)  4  Maule  &  S.  77,  16  Revised 
Rep.  392;  M'Intosh  v.  Slade  (1827)  & 
Barn.  &  C.  657,  9  Dowl.  &  R.  738,  5  L. 
J.  K.  B.  345,  30  Revised  Rep.  494; 
The  Maria  (1839)  1  W.  Rob.  95;  The 
Duke  of  Susseo)  (1841)  1  W.  Rob.  270; 
The  Vernon  (1841)  1  W.  Rob.  316;  The 
Agricola  (1843)  2  W.  Rob.  10;  The 
Fama  (1843)  2  W.  Rob.  184;  The- 
George  (1845)  2  W.  Rob.  386,  9  Jur. 
670,  4  Notes  of  Cases,  161;  The  Lotus 
(1861)  11  Lower  Can.  Rep.  (Dec.  des- 
Tribunaux)  342,  2  Stuart,  Adm.  Rep. 
(Quebec)  58;  The  Anglo-Saxon  (1866) 
2  Stuart,  Adm.  Rep.  (Quebec)  117; 
The  Victoria  (1867)  Ir.  Rep.  1  Eq.  336; 
The    DeBrus     (1867)     Ir.    Rep.    1    Eq> 
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pilotage  acts.  To  exempt  the  owners  from  responsibility,  the  fault 
must  be  that  of  the  pilot  alone,  and  not  partly  that  of  the  pilot  and 
partly  that  of  the  owner,*  or  of  the  crew.®     So  the  owner  has  been 


72;  General  Steam  Nav.  Co.  v.  British 
&  C.  Steam  Nav.  Go.  (1869)  L.  .R.  4 
Exch.  238,  38  L.  J.  Exch.  N.  S.  97,  20 
L.  T.  N.  S.  581,  17  Week.  Rep.  741, 
19  Eng.  Rul.  Cas.  208,  affirming  (1868) 
L.  R.  3  Exch.  330;  The  Silerniwn  v. 
Redpath  (1872)  1  Quebec  L.  R.  319; 
Dudmam,  v.  Dublin  Port  &  Docks  Bd. 
(1873)  Ir.  Rep.  7  C.  L.  518;  The  Gity 
of  Gambridge  (1874)  L.  R.  5  P.  C.  451, 
43  L.  J.  Prob.  N.  S.  11,  30  L.  T.  N.  S. 
439,  22  Week.  Rep.  578,  2  Asp.  Mar.  L. 
Cas.  239;  The  Galala/r  (1868)  L.  R. 
2  P.  C.  238,  19  L.  T.  N.  S.  768;  The 
Ocean  Wave  (1870)  L.  R.  3  P.  C.  205, 
6  Moore,  P.  C.  C.  N.  S.  492,  23  L.  T. 
N.  S.  218;  The  Schwalhe  (1860)  14 
Moore,  P.  C.  C.  250,  4  L.  T.  N.  S.  160, 
Lush,  329,  21  Eng.  Rul.  Cas.  277;  The 
Temora  (1860)  Lush.  17;  The  Admiral 
Boxer  (1857)  Swabey,  Adm.  193;  The 
Batavier  ( 1845 )  2  W.  Rob.  407,  10  Jur. 
19;  The  Gipsy  King  (1847)  2  W.  Rob. 
537;  The  Atlas  (1846)  2  W.  Rob.  502. 
The  maxim  Qui  facit  per  alium,  faoit 
per  se,  has  no  application  to  an  injury 
caused  by  the  negligence  of  a  pilot  whom 
a  shipowner  is  compelled  to  take  on 
board,  in  whose  selection  he  has  no 
voice,  whom  he  has  no  power  to  dis- 
place, and  who,  so  far  from  being  bound 
to  receive  or  obey  his  orders,  has  in 
fact,  at  the  time  the  injury  was  in- 
flicted, superseded  the  authority  of  the 
shipowner's  servant,  the  master  himself. 
According  to  the  principles  of  English 
common  law,  the  responsibility  of  a 
master  for  the  acts  of  his  servant  is 
founded  on  the  presumption  that  the 
master  chooses  his  servant,  and  gives 
him  orders  which  he  is  bound  to  obey, 
and  that  the  acts  of  the  servants,  so 
far  as  the  interests  of  third  persons  are 
concerned,  must  always  be  considered  as 
the  acts  of  the  master.  The  Halley 
(1868)  18  L.  T.  N.  S.  879,  16  Week. 
Rep.  998,  L.  R.  2  P.  C.  193,  37  L.  J. 
Prob.  N.  S.  33,  5  Moore,  P.  C.  C.  N.  S. 
262. 

So  the  owner  is  entitled  to  recover 
a  moiety  of  the  damage  resulting  from 
a  collision  due  to  the  negligent  manage- 
ment of  the  two  vessels,  where  his  ves- 
sel was  in  charge  of  a  compulsory  pilot. 
The  Hector   (1883)   L.  R.  8  Prob.  Div. 


(C.  A.)  218,  224,  52  L.  J.  Prob.  N.  S. 
51,  37  Week.  Rep.  491,  5  Asp.  Mar.  L. 
Cas.  1013. 

In  Grismold  v.  Sharpe  (1852)  2  Cal. 
17,  the  English  rule  was  followed.  No 
cases  are  cited  in  the  opinion,  but  coun- 
sel cited  English  cases. 

In  O'Brien  v.  Ounard  S.  S.  Go.  (1891) 
154  Mass.  275,  13  L.R.A.  329,  28  N.  E. 
266,  an  analogous  case,  a  shipowner  was 
held  not  liable  for  the  negligence  of  a 
competent  surgeon  employed  in  pur- 
suance of  the  act  of  August  2,  1882, 
§  5. 

^The  Lochlibo  (1850)  14  Jur.  1074, 
3  W.  Rob.  310,  reversed  in  (1851)  7 
Moore,  P.  C.  C.  427,  but  merely  on  the 
ground  that  the  evidence  showed  that 
the  accident  was  due  exclusively  to  the 
negligence  of  the  pilot.  The  Massachu- 
settts  (1842)  1  W.  Rob.  371. 

Although  an  accident  may  have  been 
attributable  originally  to  a  pilot,  yet 
if  any  fault  of  the  owner  or  master  of 
the  vessel  has  contributed  to  it,  his 
responsibility  remains.  Glyde  Nav.  Go. 
V.  Barclay  (1876)  L.  R.  1  App.  Cas. 
790,  36  L.  T.  N.  S.  379,  3  Asp.  Mar.  L. 
Cas.  390,  affirming  2  Sc.  Sess.  Cas.  4th 
series,  842. 

8  Bowcher  v.  Noidstrom  ( 1809 )  1 
Taunt.  569,  10  Revised  Rep.  608;  The 
Diana  (1840)  1  W.  Rob.  131,  affirmed 
in  (1842)  4  Moore,  P.  C.  C.  11;  The 
Schvmn  [1892]  P.  (C.  A.)  419,  69  L. 
T.  N.  S.  34,  7  Asp.  Mar.  L.  Cas.  347; 
The  lona  (1867)  L.  R.  1  P.  C.  426,  4 
Moore,  P.  C.  C.  N.  S.  336,  16  L.  T.  N. 
S.  158. 

The  owner  of  the  ship  is  not  liable  for 
the  consequences  of  the  wrongful  or 
negligent  acts  committed  by  the  pilot, 
whom  he  is  compelled  to  employ.  But 
if  the  ship  goes  wrong  in  consequence 
of  a  failure  of  duty  by  the  lookout  man, 
it  is  not  the  fault  of  the  pilot,  and  the 
owner  is  responsible.  If  the  pilot's 
orders  as  to  steering  the  ship  are  not 
obeyed,  and  if  mischief  in  consequence 
ensues,  the  owner  cannot  escape  from 
liability.  The  Guy  Mannering  (1882) 
L.  R.  7  P.  D.  132,  51  L.  J.  Prob.  N.  S. 
57,  46  L.  T.  N.  S.  905,  30  Week.  Rep. 
835,  4  Asp.  Mar.  L.  Cas.  553. 

In  Yates  v.  Brotm  ( 1829 )  8  Pick.  23, 
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held  liable  where  the  pilot's  orders  were  disobeyed.'  And  in  cases  of 
obvious  danger  it  has  been  declared  that  the  master  is  bound  to  inter- 
fere in  the  management  of  the  vessel,  although  a  licensed  pilot  is  in 
charge  of  her.*  It  is  settled  that  the  burden  of  proving  that  the  injury 
was  caused  solely  by  the  fault  of  the  pilot,  and  that  the  owner  is  with- 
in the  protection  of  the  compulsory  pilotage  acts,  is  on  the  latter.' 

it  is  said:     "We  think  that  the  owners  and  the   defendants   have   not   satisfied 

of  a  vessel  which,  by  collision  with  an-  the  burden  of  proof  which  lay  on  them, 

other  vessel,  has  caused  damage  through  Therefore,   I   think  the   plaintiffs   wore 

the   fault   or   negligence   of   anyone    on  entitled  to  judgment,  for  they  made  out 

board,    are   answerable   to   the    injured  a.  prima  facie  case  against  the  defend- 

party,  in  respect  of  their  property,  not-  ants,  and  the  latter  have  not  rebutted 

withstanding  there  may  be  a  pilot  on  it." 

board  who  has  the   entire  control  and  ^  The  Girolamo  (1834)   3  Hagg.  Adm. 

management  of  the  vessel.     It  is  more  169. 

convenient  that  such  owner  should  seek  9  Owners   are   declared  by  statute  in 

his  remedy  against  the  pilot,  whom  he  England  not  to  be  liable  for  any  loss 

has  selected  for  this  service,  than  that  or   damage   by   reason   of   any   neglect, 

the  injured  party  should ;  and  it  is  more  default,  incompetency,  or  incapacity  of 

conformable  to  the  general  spirit  of  the  any  licensed  pilot  in  charge  of  the  ves- 

law;   for   although  the  pilot  holds   his  sel.    Under  that  statute  it  was  formerly 

commission  under  the  executive  author-  held   that  if  there  was  neglect   in  the 

ity  of  the  commonwealth,  yet  in  many  navigation  of  the  vessel,  and  there  was 

respects  he  is  the  servant  of  the  owner  a  pilot  on  board,  the  neglect  was,  prima 

who  employs  him,  and  in  regard  to  the  facie,  attributable  to  the  pilot.    But  the 

time   of   sailing    is   undoubtedly   under  rule   is  now   well   established  that   the 

the  direction  of  the  owner.     The  mas-  burden   is   on   the   owners   to   show,   in 

ter,  in  such  case,  would  not  be  liable,  order  to  bring  their  case  within  the  pro- 

for  he  is  answerable  only  in  respect  of  visions   of   the    statute,   that  the   pilot 

his    authority    over    the    vessel,    which  was  alone  in  fault.     Camp  v.  The  Mar- 

authority  is  entirely  superseded  by  that  cellus  (1860)   1  Cliff.  481,  Fed.  Cas.  No. 

of  the  pilot,  when  the  vessel  is  under  2,347. 

sail  within  pilot  ground;   and  so  it  is  To  exonerate  himself,  the  shipowner 

decided    in    Snell    v.    Rich     (1806)     1  must  show  that  the  damage  was  caused 

Johns.    305,    in    which    case    the    court  exclusively  by  the  act  of  the  pilot.     The 

avoid  giving  any  opinion  in  regard  to  Protector    (1839)    1    W.   Rob.    60,   dis- 

the  liability  of  the  owners  when  a  pilot  approving   Bennet   v.   Moita    (1816)    7 

is  on  board."  Taunt.  258,   in  which  it  had  been  laid 

1  The  General  de  Caen  (1855)  Swabey,  down  that   it   must   be   presumed   that 

Adm.  9.  whatever   happens   by  the   ship   in   the 

In  The  Indus   (1886)   L.  R.  12  Prob.  course   of  the  navigation  must  be   im- 

Div.    (C.   A.)    46,   it  is   said:      "If  the  puted  to  the  pilot,  unless  he  can  show 

defendants    prove   that   the   pilot    gave  that  his  orders  were  disobeyed, 

orders  and  that  they  were  obeyed,  they  The  ruling  in  the  case  of  Th^  Pro- 

make  out  a  prima  facie  case  of  negli-  tector,    supra,    was    approved    in    The 

gence   on  his   part.     But   if  they   only  Christiana    (1828)    2   Hagg.  Adm.   183, 

prove  that  the  pilot  gave  orders,  with-  affirmed  in    (1850)    7   Moore,   P.   C.  C. 

out  also  proving  that  they  were  obeyed,  160,  21  Eng.  Rul.  Cas.  240. 

they  do  not  even  make  out  a  prima  facie  The  mere  fact  of  having  a  pilot  on 

case  that  the   collision  was   solely  the  board   and   acting   in   obedience   to   his 

fault    of    the    pilot.      They    may    have  directions  was  held  not  to  discharge  the 

shown  that  the  pilot  was  in  fault,  but  owners  from  responsibility.     The  Nep- 

not  that  he  was  solely  in  fault.     .     .     .  tune    (1814)    1  Dodson,  Adm.  467. 

If  that  disobedience  to  the  pilot's  orders  Owners  are  bound  to  show  that  the 

contributed,   as  I  think  it  did,  to  the  accident  was  caused  exclusively  by  the 

collision,  it  cannot  be  said  that  it  was  neglect    of    the    pilot,    where    they    are 

caused  solely  by  the  default  of  the  pilot,  under  obligation  to  have  him  on  board. 
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With  regard  to  the  question  whether  the  exemption  of  the  shipowner 
continues  after  the  ship  has  been  brought,  while  still  under  the  pilot's 
control,  into  waters  where  it  is  not  compulsory  to  employ  him,  the  au- 
thorities are  at  variance.'"    There  is  also  a  conflict  as  to  whether  the 


Rodrigues  v.  Melhuish  (1854)  10  Exch. 
110,  24  L.  J.  Exch.  N.  S.  26,  2  Week. 
Rep.  518.  To  the  same  effect.  The 
Admiral  Boxer  ( 1857 )  Swabey,  Adm. 
193,  195;  Clyde  Nub.  Co.  v.  Barclay 
(1876)  L.  R.  1  App.  Cas.  790,  36  L.  T. 
N.  S.  379,  3  Asp.  Mar.  L.  Cas.  390. 

To  come  within  the  provisions  of  the 
statute,  the  onus  probandi  is  thrown 
upon  the  owners  to  establish  two  mat- 
ters: fiist,  that  they  were  compelled 
by  law  to  take  a  pilot;  next,  that  the 
loss  or  damage  was  ( in  the  words  of 
tlie  section)  "occasioned  by  the  fault 
or  incapacity"  of  that  pilot.  This  has 
been  the  settled  practice  upon  the  sub- 
ject ever  since  the  decision  in  the  case 
of  The  Protector  (1839)  1  W.  Rob.  60, 
pronounced,  after  great  deliberation,  by 
the  very  learned  judge  of  the  high  court 
of  admiralty  in  England,  subsequently 
sanctioned  by  the  judicial  committee  of 
privy  council  in  Hammond  v.  Rogers 
(1850)  7,  Moore,  P.  C.  C.  171,  and 
fully  adopted  in  Rodrigues  v.  Melhuish 
(1854)  10  Exch.  110,  24  L.  J.  Exch. 
N.  S.  26,  2  Week.  Rep.  518;  The 
Viotoria  (1867)  Jr.  Rep.  1  Eq.  336. 

The  burden  lies  on  a  sliip  which  puts 
forward  the  excuse  that  though  she  was 
badly  navigated,  it  was  solely  the  fault 
of  the  compulsory  pilot.  The  Schtcan 
[1892]  P.  (C.  A.)  419,  69  L.  T.  N.  S. 
34,  7  Asp.  Mar.  L.  Cas.  347. 

The  burden  of  proof  lies  upon  the 
party  claiming  the  exemption.  The 
Mary  (1879)  L.  R.  5  Prob.  Div.  14, 
48  L.  J.  Prob.  N.  S.  66,  41  L.  T.  N.  S. 
351,  28  Week.  Rep.  95. 

The  propositions  established  by  the 
English  cases  are  well  summarized  in 
The  China  (1868)  7  Wall.  53,  19  L. 
ed.  67,  in  which  the  court  says:  "The 
following  propositions  may  be  deduced 
from  them :  The  statute  giving  the  im- 
munity where  a  licensed  pilot  is  em- 
ployed abridges  the  natural  right  of  the 
injured  party  to  compensation,  and  ia 
therefore  to  be  construed  strictly.  The 
exemption  applies  only  where  the  pilot 
is  actually  in  charge  of  the  vessel,  and 
solely  in  fault.  If  there  be  anything 
which  concurred  with  the  fault  of  the 


pilot  in  producing  the  accident,  the 
exemption  does  not  apply,  and  the  ves- 
sel, master,  and  owners  are  liable.  The 
colliding  vessel  is,  in  all  cases,  prima 
facie  responsible.  The  burden  of  proof 
rests  upon  the  party  claiming  the  benefit 
of  the  exemption.  He  must  show  affirm- 
atively that  the  pilot  was  in  fault,  and 
that  there  was  no  fault  on  the  part  of 
the  ofiBcers  or  crew,  'which  might  have 
been    in    any    degree    conducive   to   the 


10  That  the  shipowner  remains  exempt 
as  long  as  the  pilot  remains  in  charge 
is  the  effect  of  Lucey  v.  Ingram  ( 1840) 
6  Mees.  &  W.  302,  9  L.  J.  Exch.  N.  S. 
196 ;  General  Steam  Nav.  Co.  v.  Bristol 
&  G.  Steam  Nav.  Co.  (1868)  L.  R.  3 
Exch.  330.  In  the  last-mentioned  case 
it  is  held  that  in  any  case  where  the 
pilot  whom  the  law  obliges  a  vessel  to 
take  can  only  be  hired  for  a  distance 
which  will  carry  the  vessel  inside  its 
own  port,  the  owners  are  protected  until 
that  point  is  reached,  although  by  the 
statute  vessels  being  within  their  own 
port  are  exempted  from  compulsory 
pilotage.  To  the  same  effect,  The  Charl- 
ton (1895)  73  L.  T.  N.  S.  (C.  A.)  49, 
8  Asp.  Mar.  L.  Cas.  29,  11  Reports,  825, 
afBrming  (1895)  7  Asp.  Mar.  L.  Cas. 
569. 

The  pilot  need  not  be  compulsorily 
employed  at  the  spot  where  the  accident 
happens,  but  only  within  the  district 
where  it  happens.  General  Steam  Nav. 
Co.  V.  British  &  C.  Steam  Nav.  Co. 
(1869)  L.  R.  4  Exch.  238,  38  L.  J.  Exch. 
N.  S.  97,  20  L.  T.  N.  S.  581,  17  Week. 
Rep.  741,  19  Eng.  Rul.  Cas.  208.  Syl- 
labus. 

That  the  shipowner  becomes  respon- 
sible under  such  circumstances  was  as- 
sumed in  The  Stettin  (1863)  Brown. 
&  L.  199,  31  L.  J.  Prob.  N.  S.  208,  6 
L.  T.  N.  S.  613. 

In  The  Peerless  (1860)  13  Moore,  P. 
C.  C.  484,  Lush.  103,  30  L.  J.  Prob.  N. 
S.  89,  3  L.  T.  N.  S.  125,  the  shipowner 
was  held  liable  merely  on  the  ground 
that  the  ship  was  in  waters  not  within 
the  scope  of  the  Indian  act. 
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"In  The  Girolamo  (1834)  3 
Adm.  169,  it  was  held  that  the  require- 
ment as  to  compulsory  pilotage  is  not 
applicable  to  foreign  vessels. 

But  in  The  Ohristiama  (1828)  2 
Hagg.  Adm.  183,  it  was  held  that  the 
pilotage  act,  6  Geo.  IV,  chap.  125,  §  55, 
applies  equally  to  foreign  as  to  British 


statutes  apply  to  and  exempt  foreign  ships.^*  It  has  been  held  that 
where  a  collision  occurred  in  foreign  waters  and  the  injured  party 
sought  redress  in  a  British  court,  the  English  rule  as  to  the  exemption 
of  the  owners,  where  the  negligent  vessel  was  in  charge  of  a  pilot, 
would  be  enforced,  rather  than  the  foreign  rule  to  the  contrary.^*  In 
an  early  case  it  was  held  that  a  steam  tug  towing  a  vessel  was  not 
liable  for  damages  caused  by  the  two  colliding  with  another  vessel, 
where  the  accident  was  caused  by  the  fault  of  the  two,  which  was 
in  charge  of  a  licensed  pilot ;  *'  but  under  similar  circumstances  the 
owners  of  the  tug  were  held  responsible." 

that  the  tug  will  obey  the  directions  of 
the  shipowner  and  act  as  his  servant; 
but  this  contract  does  not  affect  third 
parties,  and  the  principle  which  exon- 
erates the  ship  in  the  case  of  the  pilot 
does  not  apply  to  the  tug.  It  has  been 
said,  indeed,  in  various  cases,  that  the 
tug  and  the  vessel  she  has  in  tow  are 
to  be  regarded  as  one  vessel,  but  this 
rule  has  only  been  laid  down  for  the 
purpose  of  rendering  a  ship  in  tow  sub- 
ject to  the  rules  of  navigation  applica- 
ble to  steamers;  in  that  sense  only  can 
they  be  treated  as  one  vessel.  The  mas- 
ter of  the  tug  has  a  separate  contract 
and  a  separate  responsibility  from  the 
pilot.  In  one  sentence,  it  is  by  the  ex- 
ercise of  free  will  that  the  ship  takes 
the  tug;  by  compulsion  of  law  that  she 
takes  the  pilot." 

Explaining  the  decision  in  The  Duke 
of  Sussex,  supra,  note  13,  it  was  said 
that  the  case  was  decided  in  1841,  when 
the  55th  section  of  6  Geo.  IV,  chap.  125, 
was  in  force,  which  did  not  contain  the 
words  "compulsory  by  law." 

In  Spaight  v.  Tedcastle  (1881)  L.  R. 
6  App.  Gas.  217,  44  L.  T.  N.  S.  589,  29 
Week.  Rep.  761,  4  Asp.  Mar.  L.  Cas. 
406,  Lord  Selborne  and  Lord  Blackburn 
referred  to  the  question  whether  the 
owners  of  a  ship  which  has  been  injured 
by  the  fault  of  a  tug  are  chargeable 
with  the  contributory  negligence  of  a 
compulsory  pilot;  but  as  it  had  not  been 
argued,  they  did  not  express  any  defi- 
nite opinion. 

1*  It  has  been  held  that  if  a  steam 
tug  with  a  ship  in  tow,  both  vessels  be- 
ing under  the  charge  of  a  pilot  appoint- 
ed by  the  owners  of  the  ship,  negligently 
causes  the  ship  to  come  into  collision 
with  another  vessel,  the  steam  tug  is 
liable.  The  Rescue  (1858)  2  Sprague, 
16,  Fed.  Cas.  No.  11,708. 


The  exemption  from  liability  under 
the  merchant  shipping  act  1854,  §  388, 
attaches  to  foreign  as  well  as  to  Brit- 
ish ships.  The  ArmapoUs  (1861)  30 
L.  J.  Prob.  N.  S.  201,  Lush.  295,  4  L. 
T.  N.  S.  417. 

And  in  The  Annapolis  (1861)  Lush. 
295,  312,  it  was  held  that  apart  from 
acts  of  Parliament,  foreign  vessels  are 
entitled  to  protection. 

By  §  572  of  the  merchant  shipping 
act  1894,  the  section  (633)  exempting 
owners  of  ships  from  liability  for  the 
defaults  of  compulsory  pilots  is  de- 
clared to  be  applicable  to  foreign  as  well 
as  British  ships. 

leThe  Halley  (1868)  L.  R.  2  C.  P. 
193,  5  Moore,  P.  C.  C.  N.  S.  262,  37  L. 
J.  Prob.  N.  S.  33,  18  L.  T.  N.  S.  879, 
16   Week.   Rep.   998. 

IST/ie  Duke  of  Sussex  (1841)  1  W. 
Rob.  270. 

In  The  Mary  (1879)  L.  R.  5  Prob. 
Div.  14,  16,  17,  the  court  said:  "The 
root  of  the  exemption  in  the  case  of 
compulsory  pilotage  is  that  the  pilot  is 
not  the  servant  of  the  owner  of  the 
towed  ship,  but  a  person  forced  upon 
him  by  the  statute;  but  the  relation 
of  the  owner  of  the  ship  to  the  tug  is 
very  different.  The  tug  is  his  servant, 
voluntarily  taken  and  employed  by  him 
for  the  occasion.  The  law  implies, 
when  the  tug  is  employed,  a  contract 
between  the  owner  or  master  of  the  tug 
and  the  owner  of  the  ship,  to  the  effect 


§  2519]                                  CLASSES  OF  SEEVANTS.  7751 

Where  a  vessel  is  not  bound  to  take  a  licensed  pilot  on  board,  but 

does  take  one,  it  is  generally  held  that  the  owners  are  subject  to  the 
ordinary  liability  which  attaches  to  them  for  the  negligence  of  serv- 
ants.*'   So  where  the  statutes  are  considered  not  to  make  pilotage  com- 

IB  r/ie  Peerless  (1860)   3  L.  T.  N.  S.  collides  with  another  vessel  engaged  in 

125,  13  Moore,  P.  C.  C.  484,  Lush.  103,  lawful   commerce,   shall  be   responsible. 

30  L.  J.  Prob.  N.  S.  89,  afllrming  (1860)  Where  the  law  is  not  enforced  by  any 

2  L.  T.  N.  S.  25 ;  The  Lion  ( 1869 )  L.  R.  penalty,  it  is  not  regarded  as  compul- 

2  P.  C.  525,  6  Moore,  P.  C.  C.  N.  S.  163,  sory;    and   if   not   compulsory,   the   de- 

171,  38  L.  J.  Prob.  N.  S.  51,  21  L.  T.  fense  that  the  ship  was  in  charge  of  a 

N,  S.  41,  17  Week.  Rep.  993,  affirming  pilot  is  not  a  valid  defense,  which   is 

(1868)    L.  R.  2  Adm.  &  Eccl.  102,  ex-  all  that  need  be  said  upon  the  subject. 

plaining  and  reconciling.     The  Victoria  The  Merrimac   {Creery  v.  Eclipse  Tow- 

(1867)  Ir.  Rep.  1  Eq.  336;  The  Queheo  Boat  Co.)    (1871)    14  Wall.  199,  20  L. 

(1875)   19  Lower  Can.  Jur.   (V.  A.  C.)  ed.  873. 

201 ;    The  Stettin   ( 1863 )    Brown.  &  L.  To  the  same  effect.  Camp  v.  The  Mar- 

199,  31  L.  J.  Prob.  N.  S.  208,  6  L.  T.  cellus  (1860)  1  Cliff.  481,  490,  Fed.  Cas. 

N.  S.  613,  per  Dr.  Lushington.  No.  2,347. 

When  a  pilot  is  taken  on  board,  and  According    to    Belgian    law,    though 

it  is   optional  for  the   master  to   have  a  pilot  may  be  compulsory  in  the  sense 

that  pilot  or  not,   the  owners   are   re-  that  if  he  is  not  accepted  he  must  still 

sponsible  for  his  acts.     Atty.   Gen.  v.  be  paid  for,  yet  he  is  not  a  person  legal- 

Case    (1816)    3   Price,  303,   17   Revised  ly  in  charge;  the  result  being  that,  al- 

Eep.  566.  though,   in  point  of   fact,  the  pilot  is 

The  principle  upon  which  a  shipowner  navigating  and  solely  in  charge,  yet,  if 

is   relieved  from  liability  for   damages  the  ship  does  damage  in  consequence  of 

caused  by  a  pilot  is  that  of  compulsion,  negligent    navigation,    the    owners    are, 

— "the  principle  that  a  man  is  not  the  according   to   Belgian  law,   responsible, 

servant  of  the  owner,  but  is  forced  upon  The  Dallington   [1903]   P.  77,  72  L.  J. 

him  by  act  of  Parliament."     The  Ticon-  Prob.  N.  S.  17,  51  Week.  Rep.  607,  88 

deroga    (1857)    Swabey,  Adm.  215.  L.  T.  N.  S.  128,  19  Times  L.  R.  250,  9 

By  the  law  of  the  state,  it  is  provided  Asp.  Mar.  L.  Cas.  377. 

that  if  the  master  of  any  ship  or  vessel  In    Smith    v.    The    Creole    (1853)    2 

coming  to  the  port  of  New  Orleans  shall  Wall.  Jr.  485,  Fed.  Cas.  No.  13,033,  it 

refuse  to  receive  on  board  and  employ  is  said:    "Pilot  laws  are  intended  not 

a  pilot,   the  master  or   owner   of   such  to  burthen  commerce,  but  for  its  bene- 

ship    shall    pay    to    such     pilot,    who  fit  and  safety.    As  a  general  rule,  masters 

shall  have  offered  to  go  on  board  and  of  vessels  are  not  expected  to  be,  and 

take  charge  of  the  vessel,  half  pilotage,  cannot   be,    acquainted   with   the    rocks 

State  pilot  laws  which  compel  the  own-  and  shoals  on  every  coast,  nor  able  to 

ers  of  the  vessels  to  pay  half  pilotage  conduct  a  vessel  safely  into  every  port, 

in  cases  where  the  pilot  offers  his  serv-  Nor   can    the    absent   owners,    or    their 

ices    and  they   are   refused,   where  the  agent,  the  master,  be  supposed  capable 

law  is  not  enforced  by  any  penalty,  are  of  judging   of   the   capacity  of   persons 

not  regarded  as  compulsory,  and  there-  offering  to  serve  as  pilots.     They  need 

fore   the   fact   that  the   vessel   was    in  a  servant,  but  are  not  in  situation  to 

charge  of  a  pilot  under  such  a  law  at  test  or  judge  of  his  qualifications,  and 

the  time  of  the  collision  is  no  defense  have  not  therefore  the  information  nec- 

to  a  libel  for  damages  if  it  appears  that  essary  to  choice.    The  pilot  laws  kindly 

the   collision  was   occasioned  by   negli-  interfere,   and  do  that  for  the  owners 

gence    or    unskilful    navigation.      Port  which    they    could    not    do    for    them- 

regulations  are  supposed  to  be  known  to  selves.     It  selects  persons  of  skill  and 

the  shipowner  before  he  sends  his  vessel  experience,   and   requires   them  to  give 

on  the  voyage,  and  the  general  rule  is  bonds  for  the  faithful  performance  of 

that    in  sending  her  to  any  particular  their  duties;  and  if  it  should  happen  in 

port'  he  elects  to  submit  to  the  lawful  some  particular  cases,  that  owners  may 

regulations  established  at  that  port,  and  not  need  the  services  of  such  pilot  se- 

that  the  vessel,  in  case  she  unlawfully  lected  by  law,  it  is  but  just  that  they 
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pulsory,  but  advisory  merely,  they  are  deemed  not  to  relieve  the  own- 
er of  responsibility  for  injuries  due  to  the  fault  of  the  pilot.  The 
leading  United  States  authority  on  the  subject  of  liability  of  the  own- 
ers in  the  case  of  compulsory  pilotage  is  the  case  of  The  China"  in 
which  it  was  held  that,  in  the  absence  of  a  provision  in  the  pilotage 
acts  exempting  owners,  they  will  be  held  liable  in  rem  for  the  negli- 
gence of  their  pilots.  The  ground  of  this  decision  is  that  such  cases 
are  ruled  by  the  maritime  law,  and  are  not  to  be  decided  under  the 
rules  governing  the  relation  of  master  and  servant.^'  But  this  rule 
has  been  held  inapplicable  to  actions  in  personam,  the  ovniers  in  such 


should  contribute  to  the  support  of  a 
system  instituted  for  their  benefit. 
This  compulsion  which  is  supposed  to 
annul  the  relation  of  master  and  serv- 
ant between  pilot  and  owners  is  more 
imaginary  than  real.  It  has  its  origin 
rather  in  minute  verbal  criticism  of 
the  language  of  the  pilot  laws,  than  on 
fact.  The  Pennsylvania  pilot  law,  it  is 
true,  'obliges'  a  pilot  to  be  taken  on 
board,  under  the  penalty  of  paying  half 
pilotage.  But,  as  has  been  said,  there 
is  no  magic  in  words.  For  after  all,  it 
amounts  only  to  this:  That  vessels 
which  do  not  find  it  necessary  to  avail 
themselves  of  the  services  of  pilots  pro- 
vided for  them  by  the  law,  may  be  pi- 
loted by  the  master  or  other  person,  if 
they  prefer  it;  but  in  such  case  they 
will  be  required  to  pay  a  small  tax, 
equal  to  half  pilotage,  for  the  benefit  of 
the  wives  and  children  of  those  whose 
lives  are  daily  exposed  to  peril  and 
hardship  for  the  purpose  of  tendering 
their  services,  if  needed.  The  assess- 
ment of  a  tax  for  the  support  of  a  sys- 
tem so  beneficial  to  shipowners,  where 
the  services  are  declined,  is  no  compul- 
sion, and  calling  it  a  penalty  will  not 
alter  the  case.  The  vessel,  when  under 
the  control  of  a  pilot,  is  in  the  legal 
possession  of  the  owners.  The  pilot  is 
their  servant,  acting  in  their  employ, 
and  receiving  wages  for  services  ren- 
dered to  them.  The  fact  that  he  was 
selected  for  them  by  persons  more  capa- 
ble of  judging  of  his  qualifications,  can- 
not alter  the  relation  which  he  bears  to 
the  owners.  He  is  still  their  servant." 
But  it  has  been  held  that  if,  when 
called  upon  by  the  owner,  the  pilot  is 
bound  to  take  charge  of  the  ship,  the 
owner  is  exempt  from  liability  for  dam- 
ages resulting  from  the  pilot's  fault,  al- 
though the  owner  was  not  compelled  to 


take  the  pilot.  Lucey  v.  Ingram  ( 1840 ) 
6  Mees.  &  W.  302,  9  L.  J.  Exch.  N.  S. 
196. 

WTfte  Ouy  Mannering  (1882)  L.  R. 
Prob.  Div.  (C.  A.)  132,  51  L.  J.  Prob. 
N.  S.  57,  46  L.  T.  N.  S.  905,  30  Week. 
Rep.  835,  4  Asp.  Mar.  L.  Cas.  553 ;  The 
Prinz  Hendrik  [1899]  P.  177,  68  L.  J. 
Prob.  N.  S.  86,  80  L.  T.  N.  S.  838,  8 
Asp.  Mar.  L.  Cas.  548. 

Although  the  employment  of  a  pilot 
by  a  vessel  entering  the  port  of  Havre 
is,  by  French  law,  compulsory,  such 
pilot  does  not,  as  of  right,  as  in  the 
case  of  England,  supersede  the  master 
and  take  charge  of  the  ship,  but,  accord- 
ing to  French  decisions,  the  master  re- 
mains in  charge,  the  pilot  being  merely 
his  adviser;  hence,  although  the  master 
may  allow  such  pilot  to  take  charge  in 
full,  the  owners  are  not  exempted  from 
liability  for  damage  done  to  another 
ship  by  the  negligence  of  the  pilot.  The 
Augusta  (1887)  6  Asp.  Mar.  L.  Cas. 
(C.  A.)  161,  57  L.  T.  N.  S.  326,  affirm- 
ing (1886)  6  Asp.  Mar.  L.  Cas.  58. 

17  (1868)   7  Wall.  53,  19  L.  ed.  67. 

18  The  court  said :  "The  maxim  of  the 
civil  law — Sic  utere  tuo  ut  alienum  non 
loedas — ^may,  however,  be  fitly  applied  in 
such  cases  as  the  one  before  us.  The 
remedy  of  the  damaged  vessel,  if  con- 
fined to  the  culpable  pilot,  would  fre- 
quently be  a  mere  delusion.  He  would 
often  be  unable  to  respond  by  payment, 
especially  if  the  amount  recovered  were 
large.  Thus,  where  the  injury  was  the 
greatest,  there  would  be  the  greatest 
danger  of  a  failure  of  justice.  Accord- 
ing to  the  admiralty  law,  the  collision 
impresses  upon  the  wrongdoing  vessel  a 
maritime  lien.  This  the  vessel  carries 
with  it  into  whosesoever  hands  it  may 
come.  It  is  inchoate  at  the  moment  of 
the  wrong,  and  must  be  perfected  by  the 
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actions  being  declared  exempt  under  the  rules  of  the  oonunon  law.'* 
It  would  appear  that  the  mere  fact  that  the  owner  or  master  has  a 
limited  choice  from  a  class  of  licensed  pilots  ought  not  to  affect  the 
application  of  the  rules  which  have  been  adopted,  either  by  the  Eng- 
lish or  American  courts,  with  reference  to  liability  in  this  class  of 
cases,  but  the  cases  on  this  point  are  not  in  harmony.'"' 

It  has  been  held  that  the  master,  equally  with  the  owners,  is  re- 
sponsible for  damages  occasioned  by  the  negligence  of  a  pilot  whose 
services  are  not  compulsory.**    And  it  is  obvious  that  if  the  owners 

subsequent  proceedings.     Unlike  a  com-  pilot  the  ocean  mail  steamers,  or  any  of 

mon-law   lien,   possession   is   not   neces-  them,  and  to  indicate  to  the  said  reg- 

sary  to  its  validity.    It  is  rather  in  the  istrar  the  name  or  names  of  such  pilot 

nature  of  the  hypothecation  of  the  civil  or  pilots  as  they  may  select,'  etc.    It  is 

law.      It   is   not  indelible,   but  may   be  plain   that  the  epithet  'such,'  here  ap- 

lost  by  laches  or  other  circumstances."  plied  to  pilot,  refers  to  the  particular 

The  following  cases  also  hold  the  owner  qualified  class  out  of  which  the  master 
liable:  Bussy  v.  Donaldson  (1800)  4  is  obliged  to  select  one  person,  and  their 
Dall.  206,  1  L.  ed.  802.  Shipowner  held  lordships  are  of  opinion  that  this  re- 
liable for  damages  due  to  negligence  of  striction  operates  to  destroy  the  rela- 
licensed  pilot.  Williamson  v.  Price  tion  of  master  and  servant  which  would 
(1826)  4  Mart.  N.  S.  399.  Owners  not  arise  in  the  case  of  a  free  choice  made 
exonerated   by   having   pilot   on   board,  by  the  master." 

The  Julia  M.  Hallock  ( 1852 )  1  Sprague,  But  it  has  been  held  that  the  mere 

539,    Fed.   Cas.   No.   7,579;    The  E.   M.  fact  that  the  power  of  choice  was  con- 

Norton    (1883)    15   Fed.   686,  following  fined  to  a  certain  class  of  persons  who 

The  China.  alone  are  licensed  to  perform  the  serv- 

A  pilot,  while  he  has  charge  of  a  ves-  ices  required  does  not  make  him  any  the 

sel,  is  so  far  the  servant  of  the  owner  as  less  the  master  of  any  one  of  that  class 

to  make  the   latter  responsible  for  in-  whom  he  hires  in  the  ordinary  manner 

juries    done    to    third    persons    in    the  as    a    servant.      Marti/n,    v.    Temperley 

course  of  his  business,  by  his  negligence  (1843)   4  Q.  B.  298,  3  Gale  &  D.  497, 

or  default.     Yates  v.  Broun    (1829)    8  12  L.  J.   Q.  B-  N.   S.  129,  7  Jur.   150. 

Pick.  23.  The  mere  right  of  choice,  indeed,   is 

19  Homer  Ramsdell  Transp.  Co.  v.  one,  but  not  the  only,  reason,  why  the 
Campagnie  Generale  Transatlantique  Co.  law,  in  general,  makes  the  master  lia- 
(1894)   63  Fed.  845.  ble  for  the  acts  of  his  servant;  and,  in 

20  In  Redpath  v.  Allan  (1872)  L.  R.  4  many  cases,  where  the  responsibility  is 
P.  C.  511,  it  is  said:  "It  remains  only  allowed  to  exist,  the  servant  may  not,  in 
to  notice  the  argument  that  the  pilot  in  fact,  be  the  choice  of  the  master.  Bussy 
this  case  was  selected  by  the  master,  v.  Donaldson  (1800)  4  Dall.  206,  1  L. 
and  therefore  that  the  relation  of  mas-  ed.  802. 

ter  and  servant  subsisted  between  the  The  doctrine  that  the  owners  are  re- 
pilot  and  captain,  representing  the  own-  sponsible  for  the  acts  of  their  agents 
ers.  We  think  this  argument  is  un-  and  employees  ought  not  to  be  discarded 
sound.  The  2d  section  of  the  former  because  the  selection  of  a  pilot  by  the 
Canadian  act  enacts  that  'the  registrar  owner  is  limited  to  those  who,  by  the 
of  the  said  Trinity  House  at  Montreal  state,  have  been  found  by  examination 
shall  record  in  a  register  to  be  kept  by  to  possess  the  requisite  knowledge  of 
him  for  that  purpose  the  names  and  the  difficulties  of  local  navigation,  and 
residence  in  Montreal  of  all  such  branch  the  requisite  skill  to  conduct  a  vessel 
pilots  as  shall  so  report  themselves,  through  them.  Sherlock  v.  Ailing 
from  amongst  whom  it  shall  be  compe-  (1876)  93  U.  S.  99,  23  L.  ed.  819. 
tent  for  all  shipmasters  and  others  re-  ^i^  The  hotty  (1846)  Olcott,  329,  Fed. 
quiring    branch    pilots    to    select    such  Cas.  No.  8,524. 

pilot  or  pilots   as  they  may  think  fit,  Where  it  is  not  necessary  to  employ  a 

other   than   those    actually    engaged   to  pilot,  the  master  of  a  vessel  who  has 
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are  to  be  relieved  from  responsibility  for  an  accident  on  the  ground 
that  the  vessel  v^as  in  sole  charge  of  a  compulsory  pilot,  that  the  mas- 
ter should  also  be  exempt.**  If  the  case  is  one  in  v^hich  it  is  deemed 
that  the  pilot  alone  is  not  responsible,  the  mere  fact  that  the  pilot  has 
been  chosen  by  the  shipowner  has  been  held  not  to  exempt  the  master 
from  liability.*'  And  the  master  will  be  personally  liable,  of  course, 
if  he  is  made  so  by  statute.** 

Where  a  vessel,  at  the  time  she  was  stranded,  was  in  charge  of  the 
harbor  master,  and  the  proximate  cause  of  the  accident  was  his  negli- 
gence in  giving  wrong  steering  orders,  it  was  held  that  the  harbor  pro- 
prietors, his  employers,  were  liable  for  the  damage.**  And  where 
harbor  trustees  do  not  license  pilots,  but  employ  unlicensed  pilots  at 
stated  wages,  and  receive  the  pilotage  dues  and  apply  them  to  harbor 
purposes,  they  have  been  declared  liable  for  the  negligence  of  the 
pilots  in  their  employ.*®  But  the  mere  fact  that  a  pilot  association  to 
which  every  licensed  pilot  belongs  collects  the  pilotage  fees  and  dis- 
tributes them  among  the  members  according  to  the  number  of  days 
they  have  been  on  duty  does  not  render  the  association  liable,  as  part- 
ners, for  the  negligence  of  one  of  its  members.*' 


lemployed  one  is  liable  for  his  acts. 
Milligan  v.  Wedge  (1840)  12  Ad.  &  El. 
737,  4  Perry  &  D.  714,  10  L.  J.  Q.  B. 
N.  S.  19   ( arguendo ) . 

But  it  has  been  said  that  the  liability 
of  the  master,  but  not  that  of  the  ship- 
owner, ceases  while  the  pilot  is  in 
.charge.  The  Cumberland  (1838)  1 
Stuart,  Adm.  Rep.  (Quebec)  75;  The 
Lord  John  Russell  (1838)  1  Stuart, 
Adm.  Rep.   (Quebec)   190. 

The  master  is  not  liable  if  he  is  not 
on  board  at  the  time  of  the  accident. 
Snell  V.  Rice  (1806)  1  Johns.  305. 

88  The  stranding  of  a  ship  through 
the  negligence  of  a  compulsory  pilot  is 
not  deemed  to  have  occurred  through 
the  misconduct  of  the  master  and  mari- 
ners, within  the  meaning  of  a  clause  in 
an  insurance  policy  exempting  the  in- 
surer from  liability  for  such  miscon- 
duct. Cwrruthers  v.  Sydehotham,  (1875) 
4  Maule  &  S.  77,  16  Revised  Rep.  392. 

83  The  master  of  a  merchant  ship,  be- 
ing answerable  for  the  diligence  of  all 
those  to  whom  the  management  of  the 
■ship  is  intrusted,  is  liable  for  the  mis- 
conduct of  the  pilot,  and  this  rule  ap- 
plies although  the  pilot  may  have  been 
appointed  by  the  owners.  Denison  v. 
Seymour   (1832)   9  Wend.  9. 


!>*  Barbor  Gomra.  v.  Orange  (1858) 
10  Lower  Can.  Rep.  (Dec.  des  Tribu- 
naux)     (Q.  B.)    259. 

85  Parker  v.  North  British  R.  Co. 
(1898)  25  Sc.  Sess.  Cas.  4th  series, 
1059,  35  Scot.  L.  R.  842,  6  Scot.  L.  T. 
79.  The  members  of  the  court  refused 
to  concede  that  the  defendants  would 
have  been  liable  if  the  harbor  master 
had  not  taken  the  vessel  out  of  the  con- 
trol of  the  pilot  when  she  came  within 
the  limits  of  the  harbor.  The  judges 
differed  on  the  question  whether  the 
proprietors  of  a  harbor  in  a  compulsory 
pilotage  district  were  liable  for  the  neg- 
ligence of  a  pilot  in  the  course  of  his 
duties,  where  the  evidence  was  that,  in 
order  that  a  pilot  might  be  always  on 
hand  to  bring  vessels  into  the  harbor, 
provided  one  of  the  licensed  pilots  ar- 
ranged that  he  was  to  receive  a  weekly 
sum  as  wages  and  account  to  them  for 
all  the  fees  drawn  by  him  as  pilot. 

86  Bolman  v.  Irvine  Harbor  Trustees 
(1877)  4  Se.  Sess.  Cas.  4th  series,  406, 
14  Scot.  L.  R.  307. 

a'GMj/  V.  Donald  (1906)  203  U.  S. 
399,  51  L.  ed.  245,  27  Sup.  Ct.  Rep.  63, 
reversing  (1905)   135  Fed.  429. 
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2539.  — of  servants  in  railroad  and  other  fire  cases. 
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2542.  Declarations  as  part  of  res  gestCB.    In  general. 
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D.  Instbtjowonb. 

2552.  Correctness  of  instructions. 

E.  EXEMPLAEY    DAMAGES — MASTER'S    LIABILITY    TO. 

2553.  The  rule  of  absolute  nonliability. 

2554.  The  rule  of  general  liability. 

2555.  Application  of  rule  of  general  liability. 

2556.  The  rule  of  exceptional  liability. 

2557.  Application  of  rule  of  exceptional  liability. 

2558.  Master's  participation  in  or  authorization  or  direction  of  servant's 

act. 

2559.  Master's  vicious  instruction  or  system. 

2560.  Liability  by  knowingly  employing  unfit  servant. 

2561.  Liability  by  ratification;  in  general. 

2562.  Ratification  by  failure  to  discharge  offending  servant. 

2563.  Exemplary  damages  in  libel  cases. 

F.  Judgments. 

2564.  Judgment  in  favor  of  servant  as  bar  to  recovery  against  master. 

2520.  Introduction. —  Questions  in  respect  to  remedies,  pleadings, 
procedure,  etc.,  which  arise  in  actions  against  employers  for  the  torts 
of  their  servants,  have  been  discussed  under  a  variety  of  phases  in 
the  preceding  chapters  of  the  treatise,  dealing  -with  the  substantive 
law  determining  these  actions.  In  the  present  chapter  it  is  pro- 
posed merely  to  cite  decisions  which  indicate  the  manner  in  which 
certain  general  rules  have  been  applied  in  actions  by  third  persons 
against  masters  for  injuries  caused  by  the  torts  of  their  servants. 

A.    FOEM    OF    ACTIOIT. 

2521.  Actions  ex  contractu  and  ex  delicto. — In  some  cases  where  it 
is  sought  to  hold  the  master  liable  for  the  torts  of  his  servant  the 
plaintiff  may  proceed  as  for  a  breach  of  contract,*  or  as  for  a  tort.* 

1  In  Miller  v.  King  ( 1895 )  84  Hun,  of  duty  by  the  negligence  of  the  pro- 
308,  32  N.  Y.  Supp.  332,  damages  were  prietor's  servants;  and  proof  of  a  con- 
sought  for  the  unlawful  ejection  of  tract  is  not  necessary  to  support  such 
plaintiff  from  one  of  defendant's  cars  action,  as  against  common  carriers,  as 
while  he  was  a  passenger,  and  it  was  they  may  be  sued  for  an  injury  as  aris- 
held  "that  there  was  a  plain  breach  ing  ex  deKcto;  and  such  actions  are  not 
of  contract  of  which  the  ticket  was  evi-  necessarily  to  be  considered  quasi  en? 
dence."  Busch  v.  Interborough  Rapid  contractu,  or  founded  on  contract. 
Transit  Go.  (1907)  187  N.  Y.  388,  80  N.  Bretherton  v.  Wood  (1821;  in  error)  6 
E.  197,  10  Ann.  Gas.  460.  J.  B.  Moore,  141,  3  Brod.  &  B.  54,  9 

2  In  an  action  against  proprietors  of  Price,  408. 

a  stagecoach,  to  recover  damages  for  an  A    complaint    alleging   that   plaintiff 

injury  sustained  by  a  passenger,  in  con-  was  riding  as  passenger  on  a  street  car, 

sequence  of  their  coachman  having  upset  having  paid  his  fare,  and  that,  without 

the  coach  on  which  he  was  riding,  the  lawful  excuse,  he  was  forcibly  ejected  by 

declaration  may  be  framed  for  a  breach  defendant's    agent,    and    also    alleging 
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Damage  to  goods  and  injury  to  the  person  may  be  occasioned  by  the 
same  act ;  and  it  has  been  held  that  where  this  is  so,  separate  actions 
for  each  injury  may  be  maintained.'  When  the  plaintiff  may  or 
must  proceed  as  for  a  tort,  it  then  devolves  upon  him  to  decide,  under 
the  common-law  rules,  whether  the  form  of  action  shall  be  trespass  or 
case.  The  distinction  between  these  ancient  forms  of  action  is  dis- 
cussed in  the  next  section. 

2522.  Distinction,  between  trespass  and  case. — In.  considering  the 
forms  of  actions  in  tort,  the  question  whether  one  kind  of  an  action 
or  another  is  the  proper  remedy  must  not  be  confused  with  the  ques- 
tion of  liability.  The  liability  of  the  master  in  tort  for  an  action 
of  his  servant  causing  injury  to  another  being  fixed,  the  form  of 
action  is  not  of  as  much  importance  as  it  once  was  except  in  juris- 
dictions in  which  the  ancient  distinctions  are  maintained.  At  com- 
mon law,  however,  it  was  necessary  to  know,  when  a  servant  com- 
mitted a  tort,  either  wilfully  or  negligently,  for  which  the  master 
was  liable,  whether  the  plaintiff  should  proceed  in  trespass  or  in 
case.  If  the  act  of  the  servant  was  in  fact  a  trespass,  the  master, 
under  the  common  law,  was  held  liable  in  trespass  under  certain 
circumstances.  The  rules  on  this  subject  are  well  summarized  in  a 
Vermont  case  ^  in  which  it  is  said :  "The  master  is  liable  for  the 
act  of  the  servant  if  the  act  be  done  while  the  servant  is  employed 

facts  in  aggravation  of  damages,  states  sequently  commenced  for  the  injury  to 

a  cause  of  action  for  assault  and  bat-  the   person.     The  plaintiff  brought   an 

tery.    The  breach  of  a  contract,  in  com-  action  in  a  county  court  for  damage  to 

bination  with  other  facts,  may  consti-  his  cab,  occasioned  by  the  negligence  of 

tute  a  tort.     Lynch  v.  Syracuse  Rapid  the  defendant's  servant;  and  having  re- 

Transit  Go.    (1910;   Co.  Ct.   )    66  Misc.  covered  the  amount  claimed,  afterwards 

573,  124  N.  Y.  Supp.  169,  order  affirmed  brought  an  action  in  the  high  court  of 

in  (1910)   139  App.  Div.  925,  124  N.  Y.  justice  against  the  defendant,  claiming 

Supp.  1120.  damages  for  personal   injury  sustained 

Aiid  it  was  held  that  a  complaint  al-  by  the  plaintiff  through  the  same  negli- 

leging  a  breach  of  a  special  contract  to  gence.    It  was  held,  by  Brett,  M.  R.,  and 

watch  over  the  plaintiff's   insane  wife,  Bowen,  L.  J.    (Lord  Coleridge,   Ch.  J., 

whereby  the  wife  threw  herself  out  of  dissenting),  that  the  action  in  the  high 

the  window  and  was  killed,  states  an  ac-  court  was   maintainable,   and   was   not 

tion   ex  delicto,   and  not  eao  contractu,  barred  by  the  previous  proceedings   in 

Although  a  contract  is  involved,  the  ac-  the   county   court.     Brunsden  v.   Hum- 

tion  is  in  tort.     Duncan  v.  8t.  Luke's  phrey   (1884)   L.  R.  14  Q.  B.  Div.    (C. 

Hospital   (1906)    113  App.  Div.  68,  98  A.)    141,  53  L.  J.  Q.  B.  N.  S.  476,  51 

N.  Y.  Supp.  867.  L-  T.  N.  S.  529,  32  Week.  Rep.  944,  49 

8  Damage  to  goods  and  injury  to  the  J.  P.  4,  reversing  s.  c.   (1883)  L.  R.  11 

person,   although  they  have  been  occa-  Q.  B.  Div.  712,  52  L.  J.  Q.  B.  N.  S.  756. 

sioned  by  one  and  the  same  wrongful  ^  Andrus  v.   Howard    (1863)    36  Vt. 

act,  are  infringements  of  different  rights,  248,  84  Am.  Dec.  680. 

and  give  rise  to  distinct  causes  of  ac-  In   Priest   v.    Hudson   River   R.    Co. 

tion;   and  therefore  the  recovery  in  an  (1870)  10  Abb.  Pr.  N.  S.  60,  it  is  said: 

action  of  compensation  for  the  damage  "The   old   action   of  trespass   was   of 

to  the  goods  is  no  bar  to  an  action  sub-  three  kinds :   1.  Trespass  for  injury  to 
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in  the  business  of  the  master,  in  the  following  cases,  viz.:  1st.  If 
act  is  done  by  the  express  command  of  the  master.  2d.  If  it  was 
the  natural  and  probable  result  of  the  orders  given  to  the  servant, 
though  not  expressly  commanded.  3d.  If  the  act  was  done  by  the 
servant  in  the  business  of  the  master  which  he  was  directed  or  ex- 
pected to  do,  and  he  acts  in  good  faith,  in  the  exercise  of  ordinary 
care,  and  neither  wilfully  nor  negligently,  but  by  mistake  commits 
the  trespass.     In  all  these  cases  trespass  lies  against  the  master." 

If  the  wilfulness  of  the  act  is  imputed  to  the  master,  the  action 
is  in  trespass,  and  not  case.*  But,  on  the  contrary,  the  action  is  not 
in  trespass  if  mere  negligence  is  charged  against  the  master.'  An- 
other way  of  stating  the  rule  in  general  terms  is  that  where  the  in- 


the  person,  accompanied  by  force  ( vi  et 
armis),  such  as  assault,  battery,  or  false 
imprisonment;  2.  Trespass  for  injuries 
to  personal  property;  3.  Trespass  for  in- 
juries to  real  property.  Trespa'as  on  the 
case,  commonly  called  'case,'  lay  for 
injury  to  the  person  or  the  personal 
rights  or  property,  not  accompanied  by 
force,  or  not  immediately  injurious. 
Under  the  old  form  of  actions,  I  cannot 
doubt  this  would  have  been  trespass,  as- 
sault and  battery,  and  not  trespass  on 
the  case.  The  liability  of  the  defendants 
proceeds  upon  the  principle  of  agency. 
Their  employee,  in  performing  his  as- 
signed duties,  committed  the  assault, 
and  even  if  it  veas  wilful,  and  accom- 
panied by  more  than  necessary  force,  it 
was  done  in  the  course  of  his  employ- 
ment as  the  servant  of  the  defendants. 
.  .  .  The  strictness  with  which  these 
forms  of  action  were  separated  in  Eng- 
land may  be  illustrated  by  the  case  of 
Savignac  v.  Roome  (1794)  6  T.  R.  125, 
where  the  action  was  'case'  against  the 
master  for  wilful  injury  by  the  servant. 
The  court  arrested  the  judgment  on  the 
ground  that  the  action  ought  to  have 
been  'trespass.'  Afterwards  the  plaintiff 
brought  trespass,  alleging  negligence  as 
the  cause  of  the  injury  (see  Morley  v. 
Oaisford  [1795]  2  H.  iBl.  442),  and  was 
nonsuited,  on  the  ground  that  the  action 
ought  to  have  been  'case.'  And  the  de- 
cisions are  reconcilable.  Under  the  old 
forms,  for  a  wilful  act,  trespass  lay;  for 
a  negligent  act,  case  was  the  remedy." 

2  So,  if  a  complaint  charges  that  the 
defendant,  through  his  servant,  wanton- 
ly and  intentionally  inflicted  the  inju- 
ries complained  of,  it  would  state  a 
cause  of  action  in  trespass,  and  not  in 


case.  Central  of  Georgia  B.  Co.  v. 
Freeman  (1903)  140  Ala.  581,  37  So. 
387 ;  Birmingham  Southern  R.  Go.  v. 
Gunn  (1904)  141  Ala.  372,  37  So.  329; 
Southern  R.  Co.  v.  Yancey  (1904)  141 
Ala.  246,  37  So.  341. 

An  action  on  the  case,  stating  that 
the  defendant's  servant  wilfully  drove 
against  the  plaintiff's  cariage,  cannot  be 
supported.  Savignac  v.  Roome  (1794) 
6  T.  R.  125. 

Where  plaintiff's  team  was  run  over 
by  defendant's  train,  and  case  was 
brought  to  recover  their  value,  the  court 
said  if  the  injury  was  caused  by  the 
mere  wilful  act  of  the  company's  serv- 
ants, and  not  in  execution  or  further- 
ance of  the  business  in  which  they  were 
employed,  the  company  is  not  liable  in 
this  form  of  action.  Case  cannot  be 
maintained  against  a  company  for  in- 
juries wilfully  and  intentionally  com- 
mitted by  its  servants,  and  not  produced 
in  the  course  of  their  employment  in 
doing  the  business  for  which  thev  were 
employed.  Illinois  C.  R.  Co.  v.  Downey 
(1857)    18  111.  259. 

8  City  Delivery  Co.  v.  Henry  ( 1903 ) 
139  Ala.  161,  34  So.  389. 

An  action  on  the  case,  and  not  an  ac- 
tion of  trespass,  is  the  proper  remedy 
for  an  Injury  done  to  the  plaintiff's  car- 
riage by  the  servant  of  the  defendant 
negligently  driving  his  carriage  against 
it.  Morley  v.  Oaisford  (1795)  2  H.  Bl. 
442. 

Under  the  old  rules  of  pleading,  case, 
and  not  trespass,  was  held  to  be  the 
proper  form  of  action  where  it  was 
sought  to  hold  the  master  liable  for  a 
negligent  act  done  by  the  servant  in  the 
course  of  his  employment,  for  which  the 
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jury  complained  of  is  caused  by  the  immediate  act  complained  of, 
the  action  must  be  trespass;  but  that  if  the  injury  is  merely  conse- 
quential upon  that  act,  an  action  on  the  case  is  the  proper  remedy 


.  4 


servant  himself  would  be  liable  in  tres- 
pass. Huggett  v.  Montgomery  ( 1807 )  2 
Bos.  &  P.  N.  R.  446,  where  damage  was 
done  by  the  negligence  of  a  pilot  acting 
propria  motu,  and  not  under  the  orders 
of  the  owner,  who  was  on  board  at  the 
time. 

Trespass  vi  et  armis  is  not  the  proper 
form  of  action  for  injuries  resulting 
from  the  negligence  of  the  servants  of  a 
corporation.  Illinois  C.  R.  Co.  v.  Reedy, 
17  111.  580. 

In  an  action  on  the  case  for  damage 
to  a  boat  with  which  defendant's  steam- 
er collided,  the  trial  court  ruled  that  the 
action  should  have  been  trespass;  but 
it  was  held  that  this  was  error,  as  it 
could  not  be  said  as  matter  of  law,  from 
the  evidence,  that  the  injury  was  inten- 
tional. Johnson  v.  Castleman  (1834)  2 
Dana,  377. 

A  master  is  liable  in  an  action  on 
the  case  for  the  tortious  acta,  negligence, 
or  unskilfulness  of  a  servant,  acting  in 
the  prosecution  of  his  service,  or  in 
the  exercise  of  the  authority  he  has 
given  him,  though  not  under  his  imme- 
diate direction.  Harriss  v.  Mabry 
(1840)   23  N.  C.    (1  Ired.  L.)   240. 

In  fuller  v.  Yoght  (1851)  13  111.  277, 
the  court,  after  stating  that  the  master 
cannot  be  made  liable  in  trespass  for  the 
wilful  acts  of  his  servants,  states  that 
he  is  undoubtedly  responsible  for  inju- 
ries resulting  from  the  negligence,  care- 
lessness, or  unskilfulness  of  the  servant, 
but  that  he  is  only  liable  in  a  special 
action  on  the  case.  And  that  in  such 
action  the  declaration  avers  that  the  in- 
jury resulted  from  the  carelessness  or 
unskilfulness  of  the  agent. 

In  Lindsay  v.  Qriffin  (1853)  22  Ala. 
629,  it  is  said:  "It  is  a  well-settled 
principle  that  in  the  action  of  trespass, 
which  is  an  action  for  the  redress  of  in- 
juries proceeding  from  unlawful  force, 
in  which  force  and  injury  are  the  gist  of 
the  action,  those  persons  only  are  an- 
swerable by  whom,  or  under  whose  di- 
rection, or  with  whose  approbation,  the 
unlawful  force  is  applied.  According  to 
this  principle,  a  master  is  not  liable  in 
trespass  vi  et  armis  for  injuries  done 
by  his  servant,  which  are  wilful  on  the 
part  of  the  servant,  and  of  which  the 
master  is  ignorant,  although  done  in  the 


course  of  the  master's  business.  If  in- 
juries are  done  by  the  servant  in  the 
course  of  the  master's  business,  which 
result  from  negligence  or  want  of  prop- 
er care  or  skill  on  the  part  of  the  serv- 
ant, the  master  will  be  liable,  it  is  true ; 
but  only  in  an  action  on  the  case;  for 
there  the  gist  of  the  action  is  the  negli- 
gence of  the  servant,  and  for  that  the 
master  is  lawfully  liable,  although  not 
for  the  wilful  torts  of  his  servant.  The 
master  is  responsible  for  the  manner,  as 
to  care  and  skill,  with  which  his  serv- 
ants execute  his  business;  and  hence  it 
is  his  duty  to  employ  none  but  such  as 
are  careful  and  competent  in  their  par- 
ticular calling;  but  for  the  unlawful 
purposes  outside  of  his  service,  and  the 
acts  proceeding  from  such  purposes  on 
the  part  of  his  servants,  if  he  does  not 
know  of,  or  in  any  manner  participate 
in  them,  he  is  not  responsible.  We 
come  back  to  the  principle  that  no  man 
can  be  sued  in  trespass  vi  et  armis,  but 
for  an  injury  which  is  the  immediate 
result  of  some  unlawful  force,  and  that 
unlawful  force  exerted  either  by  him- 
self, or  those  who  acted  by  his  command, 
or,  at  least,  with  his  consent;  Blackburn 
V.  Baker  (1840)  1  Ala.  173;  Goggs  v. 
Bernard,  1  Smith,  Lead.  Cas.  8th  ed.^ 
219,  b."  But  in  Percival  v.  Hickey 
(1820)  18  Johns.  257,  9  Am.  Dec.  210, 
it  is  held  that  where  an  act  not 
wilful,  but  the  result  of  negligence,  is 
the  immediate  and  direct  cause  of 
an  injury,  an  action  of  trespass  iH 
et  armis  will  lie.  So  it  was  held 
that  where  a  belligerent  cruiser  chases  a 
neutral  vessel,  supposing  her  to  be  an 
enemy,  or  for  the  purpose  of  search, 
and  in  coming  up  with  her,  through 
negligence,  runs  foul  of  the  neu- 
tral vessel  which  had  hove  to  in  the 
night,  by  which  she  was  sunk  and  lost, 
an  action  of  trespass  lies  at  common 
law,  at  the  suit  of  the  neutral,  against 
the  commander  of  the  ship  of  war,  for 
the  damages  sustained;  it  being  consid- 
ered as  a  marine  tort  merely,  of  which  a 
court  of  common  law  has  concurrent 
jurisdiction  with  the  instance  court  of 
admiralty. 

i  Barnes  v.  Hurd  (1814)  11  Mass.  57. 

The  mind  need  not  concur  in  the  act 

that   occasions   an   injury   to   another;. 
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and  this  rule  applies  to  the  solution  of  the  question  whether  the  act 
of  the  servant  is  a  trespass  or  not.® 

As  has  been  said,  if  the  trespass  was  committed  at  the  command 
of  the  master,  the  proper  form  of  action  in  which  to  pursue  the 
master  is  trespass.^     The  rule  is  the  same  if  the  master  participates 


if  the  act  occasion  an  immediate  injury 
to  anotiier,  trespass  is  the  proper  rem- 
edy; but  if  the  injury  be  not  immediate, 
but  only  consequential  upon  the  act 
done,  there  the  party  injured  must  bring 
an  action  on  the  case.  Ogle  v.  Barnes 
(1799)    8  T.  R.  188. 

In  Leame  v.  Bray  (1803)  3  East,  593, 
it  is  said:  "The  only  rule,  I  believe, 
will  be  found  to  be  where  the  in- 
jury happens  from  an  immediate  act 
of  force  of  the  defendant,  there 
it  is  trespass.  And  if  one  put  an  ani- 
mal or  carriage  in  motion  which 
causes  an  immediate  injury  to  another, 
he  is  the  actor, — the  causa  causans.  It 
is  not  to  be  wondered  at  that  actions 
for  running  down  ships  should  have  been 
brought  in  case;  for  the  plaintiff  would 
fail  in  almost  every  case  in  proving  that 
the  injury  happened  from  the  immediate 
act  of  the  master  where  the  action  is 
brought  against  him;  it  happens  more 
frequently  from  the  negligent  or  im- 
proper execution  of  orders  by  some  of 
the  seamen,  for  which  the  master  would 
not  be  liable  in  trespass."  "As  to  the 
case  of  Ogle  v.  Barnes,  supra,  I  incline 
to  think  it  was  rightly  decided;  and  yet 
there  are  words  there  which  imply  force 
by  the  act  of  another;  but,  as  was  ob- 
served, it  does  not  appear  that  it  must 
have  been  the  personal  act  of  the  de- 
fendants; it  is  not  even  alleged  that 
they  were  on  board  the  ship  at  the  time; 
it  is  said,  indeed,  that  they  had  the  care, 
direction,  and  management  ci  it;  but 
that  might  be  through  the  medium  of 
other  persons  in  their  employ  on  board. 
That  therefore  might  be  sustained  as  an 
action  on  the  case,  because  there  were 
no  words  in  the  declaration  which  neces- 
sarily implied  that  the  damage  hap- 
pened from  an  act  of  force  done  by  the 
defendants  themselves.  I  am  not  aware 
of  any  case  of  that  sort  where  the  par- 
ty himself  sued,  having  been  on  board, 
this  question  has  been  raised."  "Alleg- 
ing that  the  defendant  negligently  did 
such  an  act  may  be  sustained  by  proof 
that  it  was  done  by  his  servant  in  his 
employ,   in  the   absence  of  the  master, 


according  to  Michael  v.  Alestree  (1677) 
2  Lev.  172,  followed  by  Brueker  v. 
Fromont  ( 1796 )  6  T.  R.  659,  3  Revised 
Rep.  303."  "But  in  all  the  books  the  in- 
variable principle  to  be  collected  is,  that 
where  the  injury  is  immediate  on  the  act 
done,  there  trespass  lies;  but  where  it 
is  not  immediate  on  the  act  done,  but 
consequential,  there  the  remedy  is  in 
case." 

B  In  Bay  Shore  R.  Go.  v.  Harris 
(1880)  67  Ala.  6,  it  is  said:  "When  in- 
jury is  the  direct  and  primary,  or  in- 
evitable, result  of  gross  or  reckless  care- 
lessness, an  action  of  trespass  will  lie. 
But,  when  the  injury,  though  proximate, 
is  secondary  or  consequential, — not  the 
necessary  result  of  the  act  of  negligence, 
— then,  a  special  action  on  the  case  is 
the  remedy.  Sheppard  v.  Furniss 
(1851)  19  Ala.  760;  Rhodes  v.  Rolerts 
( 1827 )  1  Stew.  145.  The  injury  charged 
in  the  present  complaint — in  the  origi- 
nal as  well  as  the  amended  count — is 
secondary  and  consequential ;  not  the  di- 
rect, primary,  immediate  effect  of  the 
wrongful  or  reckless  act  imputed  to  the 
driver.  The  direct,  primary  effect  was 
the  leap  from  the  ear.  The  consequence 
was,  that  the  child,  by  reason  of  its  ten- 
der years,  being  unable  to  clear  the 
track,  was  run  over  and  its  limb  crushed 
by  the  wheels.  If  the  driver  had  thrust 
or  thrown  the  child  on  the  track,  and  he 
was  thus  run  over,  all  this  would  have 
been  the  direct  result  of  the  force  em- 
ployed, and  trespass  would  have  been 
the  appropriate  remedy." 

^Wilkins  v.  Oilmore  (1840)  2  Humph. 
140. 

In  Thames  8.  B.  Go.  v.  Eousatonio  R. 
Go.  (1855)  24  Conn.  40,  63  Am.  Dec. 
154,  the  watchman  on  a  wharf  cut  loose 
a  steamboat  which  had  taken  fire,  and 
let  it  drift  away  and  consume,  whereas 
it  might  have  been  saved  if  he  had  not 
done  so.  Trespass  was  brought  against 
the  owners  of  the  wharf,  and  the  court, 
after  arguing  the  presumption  that  the 
act  was  not  within  the  scope  of  the 
servant's  business,  said,  p.  53 :  "The 
principle  that  subjects  a  master  for  the 
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tortious  act  of  the  servant,  done  in 
the  performance  of  the  master's  busi- 
ness, and  within  the  scope  of  the  general 
authority  conferred,  is  the  same  as  that 
which  subjects  him  for  the  act  of  his 
servant,  done  by  his  express  direction 
given  at  the  time.  In  both  cases  the 
maxim  applies,  Qui  facit  per  alium  facit 
per  se,  and  the  master  shall  be  respon- 
sible for  the  acts  of  the  agent  to  the 
same  extent  that  he  would  if  he  person- 
ally committed  the  wrong.  But  the 
remedies  applicable  to  these  several  in- 
juries are  entirely  different.  In  the 
former  case  he  is  liable  only  in  an  ac- 
tion upon  the  case,  founded  upon  the 
negligence  of  the  servant  in  the  per- 
formance of  the  master's  lawful  busi- 
ness. Whereas  in  the  latter  case  he  is 
liable  in  an  action  of  trespass  caused  by 
the  act  of  the  servant.  But  his  liability 
to  be  sued  in  trespass  does  not  rest  at 
all  upon  the  relationship  of  master  and 
servant  which  exists,  but  upon  the  fact 
that  the  act  complained  of  was  done  by 
his  express  direction  and  command,  and 
so  in  reality  as  well  as  in  law  is  his  own 
act,  though  done  through  the  instru- 
mentality of  another.  A  man  should 
not  be  made  a  trespasser  against  his 
will,  though  he  may  be  made  liable  in 
an  action  on  the  case  for  the  negligence 
of  the  servant  while  engaged  in  the  busi- 
ness of  the  master,  however  contrary  to 
the  master's  wishes  such  negligence  may 
be;  and  the  reason  is  because  he  who 
is  damaged  ought  to  be  recompensed, 
and  a  man  must  so  use  his  own  as  to 
do  no  injury  to  another;  and  where  one 
of  two  innocent  persons  must  suffer,  it 
is  more  reasonable  that  he  should  suffer 
whose  act  of  employing  an  unskilful  or 
negligent  servant  was  the  cause  of  the 
injury,  than  that  the  other,  who  has 
been  wholly  in  the  right,  should  be  com- 
pelled to  bear  the  loss  brought  upon  him 
through  another's  want  of  care  in  not 
attending  to  his  own  business,  and  in 
intrusting  it  to  the  carelessness  of  his 
servant."  And  it  was  held  that  in  that 
case  trespass  would  not  lie. 

7  In  City  Delivery  Co.  v.  Henry 
(1903)  139  Ala.  161,  34  So.  389,  it  was 
alleged  that  "the  defendant,  through  its 
agent  or  servant,  John  McClary,  wanton- 
ly, wilfully,  or  intentionally  caused  an 
ice  wagon  to  run  against  plaintiff  with 
great  force,  thereby  throwing  plaintiff 
M.  &  S.  Vol.  VII.— 486. 


to  the  ground  and  inflicting  upon  her 
serious  injuries."  The  court  said:  "We 
see  no  escape  from  the  conclusion  that 
the  wantonness,  wilfulness,  and  inten- 
tional wrong  thus  averred  is  the  wan- 
tonness, wilfulness,  or  evil  intention  of 
the  defendant  itself,  as  contradistin- 
guished from  the  wrong  of  the  servant 
only  for  the  consequences  of  which  the 
defendant  is  responsible  merely  because 
of  its  relation  of  employer  to  McClary. 
The  charge  involves  the  affirmative  par- 
ticipation of  the  defendant  in  the  act 
of  driving  the  wagon  against  the  person 
of  plaintiff,  and  not  merely  the  defend- 
ant's responsibility  for  the  act  of  its 
servant.  It  is  in  effect  to  say  that  the 
vehicle  was  run  against  the  plaintiff  by 
direction  of  the  defendant.  The  injury 
ascribed  to  the  defendant  is  direct  and 
immediate,  from  force  applied  by  it,  and 
not  merely  from  force  applied  by  its 
servant,  within  the  scope  of  its  employ- 
ment. The  counts  are  in  trespass  for 
the  act  of  the  defendant  itself,  and  not 
for  the  unauthorized  act  of  its  servant, 
for  which  it  is  responsible.  To  sus- 
tain them,  proof  of  actual  participation 
on  the  part  of  the  defendant  in  the 
damnifying  act  was  essential." 

^Southern  R.  Co.  v.  Eanhy  (1910) 
166  Ala.  641,  52  So.  334;  Byram  v.  Mc- 
Guire  (1859)  3  Head,  530;  Caldwell  v. 
Sacra  (1811)  Litt.  Sel.  Cas.  (Ky.) 
118,   12  Am.  Dec.  285. 

So  trespass  is  the  proper  remedy 
where,  at  the  time  of  the  accident,  the 
master  is  sitting  by  the  side  of  the 
driver,  the  act  of  the  driver  being  then 
considered  as  the  act  of  the  master. 
Chandler  v.  Broughton  ( 1832 )  1  Cromp. 
&  M.  29,  3  Tyrw.  220,  2  L.  J.  Exch.  N. 
S.  25;  M'Laughlin  v.  Pryor  (1842)  4 
Mann.  &  G.  58,  4  Scott,  N.  R.  655,  Car. 
&  M.  354,  11  L.  J.  C.  P.  N.  S.  169. 

In  Strohl  v.  Levan  (1861)  39  Pa.  184, 
it  is  said:  "Trespass  is  proper,  where 
the  injury  is  by  the  direct  act  of  the 
party,  whether  done  wilfully  or  negli- 
gently. Force  directly  applied  is  the 
criterion.  Philadelphia,  G.  £  N.  R.  Co. 
V.  Wilt,  4  Whart.  143;  Scott  v.  Shep- 
herd, 2  W.  Bl.  895,  3  Wils.  403;  Rey- 
nolds V.  Clarke,  2  Ld.  Raym.  1402; 
Leame  v.  Bray,  3  East,  598.  If  the  act 
v/as  in  law  the  act  of  the  defendant,  he 
is  consequently  liable  in  trespass,  wheth- 
er it  resulted  from  wilfulness  or  negli- 
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assents  to  it,'  or  if  the  act  done  was  a  necessary  or  natural  conse- 
quence of  tlie  act  ordered." 


gence.  That  the  law  will  esteem  acta  of 
the  servant  when  done  in  the  master's 
presence  and  employ,  without  objection 
or  dissent,  as  his  acts,  there  can  be  no 
doubt.  In  1  Chitty  on  PI.  180,  it  is  laid 
down  that  'trespass  lies  against  a  mas- 
ter, where,  while  the  servant  drives  him, 
the  horse  of  the  latter  runs  away  and 
does  damage.'  In  2  Hilliard  on  Torts 
527,  it  is  said;  'A  master  may  be  held 
liable  as  a  trespasser  for  the  act  of  his 
servant,  done  in  his  presence;'  citing 
Chandler  v.  Broughton  (1832)  3  Tyrw. 
220,  1  Cromp.  &  M.  29,  2  L.  J.  Exeh. 
N.  S.  25;  M'Laughlin  v.  Pryor  (1842) 
4  Mann.  &  G.  48,  4  Scott,  N.  R.  655,  Car. 
&  M.  354,  11  L.  J.  C.  P.  N.  S.  169. 
Here  the  son  was  driving,  and  the  fa- 
ther, the  defendant,  was  riding.  The 
latter  made  no  objection  or  endeavor  to 
control  his  son,  and  if  he  did  not,  it 
was  a  presumption  which  a  jury  might 
well  make,  and  which  I  think  they  were 
bound  to  make,  that  he  assented  to  what 
was  done  in  the  management  of  the  in- 
strument (the  team)  which  did  the  in- 
jury, and  therefore  per  consequence,  was 
answerable,  provided  the  result  was  not 
an  unavoidable  accident,  which  the  jury 
had  found  was  not  the  case,  the  question 
of  negligence  or  wilfulness  having  been 
submitted  to  them."  In  M'LwughUn  v. 
Pryor  ( 1842 )  4  Mann.  &  G.  48,  a  party, 
consisting  of  the  defendant  and  others, 
hired  for  a  day's  excursion  a  carriage 
and  post  horses  driven  by  postilions, 
who  were  the  servants  of  the  owner  of 
the  horses.  The  postilions,  in  endeavor- 
ing to  force  their  way  into  a  line  of  car- 
riages, overturned  a  gig,  and  seriously 
injured  the  plaintiff,  who  was  in  the 
gig.  The  defendant,  at  the  time  and 
afterwards,  held  himself  out  as  respon- 
sible for  the  accident,  and  used  expres- 
sions showing  that  he  had  a  control  over 
the  postilions  at  the  time  it  happened. 
It  was  held,  that  he  was  liable  in  tres- 
pass. Tindal,  Ch.  J.,  after  referring 
to  the  decisions  by  which  the  hirer  of  a 
carriage  had  been  declared  to  be  liable 
for  the  acts  of  the  driver,  proceeded 
thus:  "But  in  this  case  the  question  is 
whether  the  defendant  was  a  joint  tres- 
passer with  the  post  boys,  and  this  ques- 
tion obviously  rests  upon  a  very  differ- 
ent ground.  .  .  .  The  question  is 
whether   the    defendant   was   jointly    a 


trespasser  with  them;  whether  the  part 
which  he  took  in  the  proceeding  was  suflS- 
cient  to  make  him  equally  liable  with 
them;  and  whether  there  were  circum- 
stances in  the  case  which  would  justify 
the  jury  in  coming  to  that  conclusion. 
It  appears  that  he  was  riding  on  the 
box  of  the  carriage  when  the  accident 
occurred,  and  saw  what  was  going  on; 
that  there  was  a  line  of  carriages,  into 
which  the  post  boys  were  endeavoring 
to  force  themselves;  and  he  must  have 
known  the  object  of  the  post  boys 
in  doing  what  they  did.  If  he 
had  remonstrated  or  expostulated  with 
them  at  the  time,  I  do  not  think 
he  could  have  been  held  liable  in  this 
action,  even  upon  the  supposition  that 
the  post  boys  were  his  servants;  for  no 
servant  can  make  his  master  a  trespass- 
er against  his  will;  Morley  v.  Oaisford 
( 1795 )  2  H.  Bl.  442 ;  M'Manus  v.  Crick- 
ett  (1800)  1  East,  106.  Or  if  he  had 
been  inside  the  carriage,  and  had  not 
seen  what  was  going  on,  and  the  post 
boys,  of  their  own  will,  had  done  the 
injury,  I  do  not  think  the  defendant 
would  have  been  liable.  But  the  fact 
of  his  being  outside  the  carriage,  with  a 
full  view  of  all  that  was  taking  place, 
and  not  interfering,  though  I  do  not  say 
it  is  strong  evidence,  it  is  some  evidence, 
to  go  to  the  jury  that  he  assented 
to  the  act  of  the  post  boys.  But  the 
case  does  not  stop  there;  for  his  subse- 
quent conduct  is  to  be  taken  into  con- 
sideration. There  is  nothing  to  show 
that  he  repudiated  the  act  of  the  post 
boys;  on  the  contrary,  he  professed 
throughout  to  hold  himself  responsible; 
he  told  the  witness  Mason,  who  was 
driving  the  gig  in  which  the  plaintiff 
was  seated  at  the  time  the  accident 
happened,  that  if  he  had  succeeded  in 
getting  into  the  line,  he  should  have 
allowed  Mason  to  return  to  his  former 
position  in  the  line." 

9  Caldwell  v.  Sacra  (1811)  Sel.  Gas. 
(Ky.)  118,  12  Am.  Dec.  285;  Elder  v. 
Bemis   (1841)   2  Met.  599. 

10  Where  defendant  had  instructed  his 
servant  to  deposit  some  rubbish  near, 
but  not  to  let  it  go  against,  plaintiff's 
wall,  and  by  reason  of  the  character  of 
the  rubbish  some  of  it  did  go  against  the 
wall,  the  defendant  was  held  liable. 
Bayley,  J.,  said:     If  in  execution  of  the 
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Under  an  Illinois  statute,  the  owner  of  a  carriage  for  the  convey- 
ance of  passengers,  running  on  a  public  highway,  is  liable  in  an 
action  of  trespass  for  injuries  occasioned  by  the  wilful  misconduct 
of  the  driver.^^  If  the  master  is  liable  for  the  injury,  but  the  case 
does  not  fall  within  any  of  the  rules  by  which  trespass  may  be  im- 
puted to  him,  case  is  the  proper  form  of  action  under  the  common 
law." 


order  it  was  the  necessary  or  natural 
consequence  of  the  act  ordered  to  be 
done,  that  the  rubbish  should  go  against 
the  wall,  the  master  is  answerable  in 
trespass."  Littledale,  J.,  said:  "Where 
a  servant  does  work  by  order  of  his  mas- 
ter, and  the  latter  imposes  a  restriction 
in  the  course  of  executing  his  order, 
which  it  is  difficult  for  the  servant  to 
comply  with,  and  the  servant,  in  execu- 
tion of  the  order,  breaks  through  the 
restriction,  the  master  is  liable  in  tres- 
pass. If  the  injury  arise  from  want  to 
ordinary  care  in  the  servant,  the  master 
will  only  be  liable  in  case."  Gregory  v. 
Piper  (1829)  9  Barn.  &  C.  591,  4  Mann. 
&  R.  500. 

But  in  Swabey  v.  Palmer  (1869) 
Peter's  Prince  Edw.  I.  Dec.  202,  an 
action  of  trespass  against  a  person 
whose  servant  had  shot  the  plaintiff's 
dog,  in  compliance,  as  he  testified,  with 
an  order  of  his  master  to  destroy  "all 
dogs  that  came  in  the  premies  without 
owners,"  the  court  held  that,  if  the  or- 
ders, as  testified  to,  had,  in  point 
of  fact,  been  given,  the  master  was  cer- 
tainly liable  in  an  action  of  trespass. 
But  as  evidence  was  introduced  to  the 
efl'ect  that  the  orders  had  been  qualified 
by  words  which  restricted  the  servant's 
absolute  right  to  shoot  dogs  to  cases 
where  they  came  on  the  premises  "at 
night  or  early  morning,"  and  it  also 
appeared  that  the  plaintiff's  dog  had 
been  shot  about  noon,  the  conclusion  ar- 
rived at  by  the  court  was  tnat  it  was 
necessary  to  consider  the  circumstances 
under  another  aspect;  viz.,  as  raising 
the  question  whether  the  tortious  act 
did  not  amount  to  the  negligent  per- 
formance of  an  order  rather  than  to  a 
trespass.  As  the  master  was  liable  for 
such  only  in  an  action  on  the  case,  a 
new  trial  was  directed. 

"Ill  Rev.  Stat.  chap.  93,  §  6;  TulUr 
V.  VogU  (1851)   13  111.  277. 

l^Yerger  v.   Warren    (1858)    31   Pa. 
319;  Lindsay  v.  Griffm   (1853)   22  Ala. 


629 ;  Birmingham  R.  Light  &  P.  Co.  v. 
Handle  (1907)  149  Ala.  539,  43  So.  355; 
Havens  v.  Hartford  £  N.  H.  R.  Co. 
(1859)  28  Conn.  69;  Illinois  C.  R.  Co.  v. 
Reedy  (1856)   17  111.  582. 

Where  the  servant  commits  a  tres- 
pass, without  the  consent  or  approbation 
of  the  master,  and  contrary  to  his  ex- 
press directions,  trespass  vi  et  armis 
will  not  lie.  Blackburn  v.  Baker  ( 1840 ) 
1  Ala.  173  (timber  cut  in  another's 
land). 

If  the  servant,  in  the  performance  of 
the  master's  work,  uses  the  property  of 
another  and  injures  it,  the  master  is 
not  liable  in  trespass  unless  he  directed 
the  servant  to  use  the  property.  Gor- 
don V.  Rolt  (1849)  7  Dowl.  &  L.  87.  In 
that  case  the  court  makes  a  distinction 
between  trespass  and  case,  and  during 
the  argument  says:  "If  your  servant  ia 
driving  your  cart  for  you,  he  is  engaged 
in  an  occupation  which  is  for  your  bene- 
fit; yet  if  he  were  to  run  over  a  man, 
you  would  not  be  liable  in  trespass,  but 
case,  unless  you  gave  the  order  from 
which  the  accident  resulted." 

A  railroad  company  is  not  liable  in  • 
trespass  for  the  act  of  its  servant  in 
running  an  engine  over  a  wagon  at  a 
liighway  crossing  unless  the  injury  wa,s 
done  by  the  command  or  with  the  assent 
of  the  company.  Philadelphia,  G.  £  N. 
R.  G.  V.  Wilt  (1839)  4  Whart.  143. 
The  court  said:  "Where  the  injury  is 
done  by  the  master  himself,  trespass 
will  lie,  whether  the  injury  be  accidental 
or  wilful;  and  the  law  is  the  same 
when  the  suit  is  brought  against  the 
servant  himself,  for  an  act  done  by  him. 
A  master  is  not  liable,  either  in  tres- 
pass or  in  case,  for  the  wilful  act  of  his 
servant,  as  by  driving  his  master's  car- 
riage against  another,  without  his  di- 
rection or  assent.  But  he  is  liable  to  an- 
swer for  any  damage  arising  to  another, 
from  the  negligence  or  unskilfulness  of 
his  servant,  acting  in  his  employ.  But 
in   what   form   of   action   is   he   liable? 
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2523.  Proceedings  against  ship  in  rem. — Damage  creates  a  lien  on  a 
ship  causing  a  collision,  and  the  liability  of  the  vessel  may  be  en- 
forced by  a  proceeding  in  rem  after  a  bona  fide  sale  without  notice.^ 


And  the  authorities  are  uniform,  that 
case,  and  not  trespass,  is  the  proper 
remedy.  When  a  servant  is,  in  point  of 
law,  a  trespasser,  the  master  is  not 
chargeable  as  such,  though  liable  to 
make  compensation  for  the  damage  con- 
sequential from  his  employing  an  un- 
skilful or  negligent  servant.  The  em- 
ployment of  the  servant,  it  is  true,  is 
the  act  of  the  master;  but  from  that 
no  immediate  prejudice  arises  to  those 
who  may  suffer  from  his  subsequent 
acts." 

A  railroad  company  is  not  liable  in  an 
action  of  trespass  for  the  act  of  its  con- 
ductor in  ejecting  a  man  from  its  train, 
his  ticket  giving  him  the  right  to  ride, 
though  the  conductor  claimed  otherwise, 
there  being  no  evidence  to  show  that  the 
company  authorized  or  directed  the  act. 
Allegheny  Valley  B.  Co.  v.  McLain,  91 
Pa.  442. 

Trespass  will  not  lie  against  a  rail- 
way company  for  the  act  of  their  serv- 
ant, who,  whilst  in  the  performance  of 
his  duty  in  driving  a  locomotive  engine, 
runs  over  the  plaintiff's  sheep  upon  the 
railway.  If  the  plaintiflf  had  a  right 
to  have  his  sheep  there,  or  if  they  were 
not  wrongfully  there,  and  the  injury 
was  occasioned  by  the  want  of  skill  or 
care  on  the  part  of  the  company's  serv- 
ant, or  in  consequence  of  their  order 
to  drive  at  a  certain  speed,  an  action 
on  the  case,  and  not  trespass,  is  the 
proper  remedy.  Sharrod  v.  London  d 
N.  W.  R.  Co.  (1849)  7  Dowl.  &  L.  213, 
6  Eng.  Ry.  &  C.  Cas.  239,  4  Exch.  580, 
14  Jur.  23. 

Trespass  will  not  lie  against  a  rail- 
road company  for  the  killing  of  stock 
on  the  track  by  the  negligence  of  per- 
sons in  charge  of  the  train,  unless 
done  by  its  direction  or  assent.  Selma, 
R.  d  D.  B.  Go.  V.  Webb  (1873)  49  Ala. 
240. 

The  wilful,  wanton  act  must  be  the 
act  of  the  master  himself.  Birmingham 
R.  Light  d  P.  Co.  v.  T.  H.  Spencer  d 
Go.  ( 1905 )  —  Ala.  — ,  39  So.  477. 

A  defendant  is  not  liable  in  trespass 
for  a  trespass  committed  in  defendant's 
absence  by  his  son,  and  not  authorized. 


commanded,  or  assented  to  by  him. 
Ferguson  v.  Terry  (1840)  1  B.  Mon.  96. 

Where  injuries  are  inflicted  by  a  serv- 
ant in  the  course  of  his  employment,  but 
without  the  command  or  assent  of  his 
master,  an  action  in  case,  and  not  tres- 
pass, should  be  brought.  Drew  v.  Peer 
(1880)   93  Pa.  234. 

Case  is  the  proper  form  of  action 
against  a  master  for  an  assault  and 
battery  committed  by  a  servant  while 
acting  within  the  scope  of  his  employ- 
ment, where  the  master  did  not  author- 
ize, aid,  abet,  or  ratify  the  wrongful 
act.  Southern  R.  Co.  v.  Hanby  (1910) 
166  Ala.  641,  52  So.  334. 

Trespass  will  not  lie  against  a  person 
for  the  taking  of  property  by  mistake, 
by  his  servant,  where  no  direction  or 
authority  is  given  by  the  principal  to 
take  the  particular  property  in  ques- 
tion, and  where  there  is  no  subsequent 
assent  or  approbation  with  knowledge  of 
the  trespass.  If  liability  is  based  on 
the  negligence  of  the  servant,  case  is 
the  proper  remedy.  Broughton  v.  Whal- 
lon   (1832)    8  Wend.  474. 

The  master  of  a  vessel  is  not  liable 
in  trespass  for  the  act  of  one  of  the  crew 
in  wilfully  cutting  the  sail  of  another 
vessel  for  the  purpose  of  separating  the 
two  when  they  had  become  entangled. 
Boivcher  v.  Noidstrom  (1809)  1  Taunt. 
568,  10  Revised  Rep.  608. 

In  M'Manus  v.  Crickett  (1800)  1 
East,  106,  it  was  held  that  if  the  servant 
wilfully  drives  against  a  third  person 
and  injures  him,  the  master  is  not  lia- 
ble in  trespass.  The  court  says  that 
the  servant,  by  wilfully  driving  against 
plaintiflf  without  his  master's  consent, 
gains  a  special  property  for  the  time, 
and  so  for  that  purpose  the  vehicle  was 
the  servant's.  The  language  of  that  case 
is  broad  enough  to  hold  that  there  is 
no  liability  in  any  form  of  action;  but 
the  case  in  reality  seems  to  have  turned 
upon  the  distinction  between  trespass 
and  case. 

I  The  Bold  Buccleugh  (1850)  2  Eng. 
L.  &  Eq.  Rep.  537,  7  Moore,  P.  C.  C. 
267,  3  W.  Rob.  229,  24  Eng.  Rul.  Cas. 
588. 
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2524.  Common-law  form  of  action. —  The  general  rule  laid  down  hj 
Chitty  as  to  the  distinction  between  the  common-law  actions  of  tres- 
pass and  trespass  on  the  case  is  that  "if  the  injury  is  forcible,  and 
occasioned  immediately  by  the  act  of  the  defendant,  trespass  vi  et 
armis  is  the  proper  remedy;  but  if  the  injury  be  not  in  legal  con- 
templation forcible,  or  not  direct  and  immediate  on  the  act  done,  but 
only  consequential,  then  the  remedy  is  by  action  on  the  case."  *  This 
rule,  however  clear  and  well  defined  it  may  be,  has,  nevertheless, 
proved  to  be  of  very  difficult  application,  and  "has  produced  as  much 
apparent  oscillation  among  the  courts  in  England  as  the  application 
of  any  other  rule  of  law  whatever."  *  It  is  by  no  means  a  conclusive 
test  whether  case  will  lie,  to  prove  that  trespass  might  have  been 
maintained.  Either  action  may  sometimes  be  supported,  where  there 
has  been  an  immediate,  and  also  a  consequential,  injury.'  In  an 
action  of  tort  against  a  master  for  the  act  of  his  servant,  the  usual 
common-law  form  of  action  will  be  trespass  on  the  case;  as  that  is 
the  proper  remedy  for  torts  not  committed  with  force  actual  or  im- 
plied ;  it  is  the  proper  action  for  injuries  resulting  from  negligence, 
and  for  the  wrongful  acts  committed  by  one's  servants  without  his 


1 1  Chitty,  PI.  *125. 

2  Per  Nicholas,  J.,  in  Johnson  v. 
Castleman  (1834)  2  Dana,  377,  379. 

^Johnson  v.  Castleman  (1834)  2 
Dana,  377,  which  was  an  action  on  the 
case,  brought  by  Johnson  against  Castle- 
man and  Ormsby,  alleging  that  whilst 
his  flatboat  was  floating  down  the  Ohio 
river,  a  steamboat  owned  by  the  defend- 
ants, and  of  which  Castleman  was  the 
master,  through  the  carelessness,  negli- 
gence, and  bad  guidance  of  said  Castle- 
man, struck  the  flatboat  with  such  force 
that  it  was  broken  and  sunk.  On  the 
trial  of  the  general  issue  the  court, 
thinking  the  action  misconceived,  and 
that  it  should  have  been  trespass,  and 
not  case,  instructed  the  jury  to  find  for 
the  defendants.  Holding  that  this  was 
erroneous,  and  that  it  should  have  been 
left  to  the  jury  to  determine  whether 
the  defendant  Castleman  wilfully  ran  his 
boat  against  the  flatboat,  the  court  said : 
"As  the  duty  of  steering  a  steamer 
usually  devolves  on  the  pilot,  and  as 
there  was  nothing  to  show  that  the  mas- 
ter was  controlling  the  motions  of  the 
boat,  at  the  time,  the  jury  might  well 


have  inferred  that  what  was  done, 
whether  the  result  of  negligence  or 
design,  was  the  fault  of  the  pilot,  and 
not  that  of  the  master,  in  which  event 
it  would  make  no  difference  as  to  the 
form  of  the  action  whether  it  were 
wilfully  or  negligently  done.  For  where 
a  servant,  whilst  in  the  actual  employ- 
ment of  the  master,  commits  a  wilful 
trespass  without  either  the  authority  or 
implied  assent  of  the  master,  the  latter 
cannot  be  made  liable  in  trespass,  but 
only  in  case.  We  shall  therefore  treat 
the  case  as  one  in  which  the  jury  had  a 
right  to  infer  that  the  destruction  of 
the  plaintiff's  boat  was  produced,  either 
by  the  carelessness  of  the  master,  or 
the  wilful  misconduct  of  the  pilot.  .  .  . 
The  injury  in  this  case  may  be  said  to 
have  been  immediate,  because  the  act 
complained  of  itself,  not  a  mere  conse- 
quence of  that  act,  occasioned  the  in- 
jury. Trespass  might  therefore  have 
been  maintained  against  the  master  of 
the  steamer,  though  the  injury  was  un- 
intentional and  the  result  of  mere  neg- 
ligence." 
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order,  but  for  which  he,  as  master,  is  responsible.*  An  action  on  the 
case  was  properly  brought  against  the  owner  of  a  stagecoach  for  in- 
juries resulting  from  the  negligence  or  unskilfulness  of  the  driver.* 
On  the  other  hand,  trespass  will  lie  against  a  master  for  injury  caused 
by  collision  with  a  team  driven  by  his  servant  with  whom  he  was 
riding  at  the  time.*     And  where  the  master  gives  an  order  to  a  serv- 


*  In  Mossessian  v.  Callender,  M.  &  T. 
Co.  (1902)  24  R.  I.  168,  52  Atl.  806, 
the  action  was  trespass  as  laid  in  the 
plaintiff's  writ  and  set  forth  in  her  dec- 
laration, the  latter  alleging  that  in  the 
defendant's  store  "the  said  defendant 
by  its  servants,"  etc.,  assaulted  and 
beat  her,  but  also  showing  by  other  aver- 
ments that  the  assault  was  charged  to 
be  a  breach  of  the  defendant's  duty  to 
provide  competent  and  prudent  servants 
in  its  business.  A  demurrer  was  sus- 
tained on  the  ground  that  the  action 
should  have  been  case,  and  not  trespass. 
In  the  course  of  its  opinion,  discrim- 
inating between  the  actions  of  trespass 
and  case,  the  court  said:  "Suppose, 
by  way  of  illustration,  the  plaintiff  had 
seen  fit  to  sue  the  servant  for  the  injury 
sustained,  she  could  have  brought  tres- 
pass vi  et  armis,  or  trespass  as  it  is 
called  in  brief,  whether  the  force  was 
wilful  or  occasioned  merely  by  negli- 
gence, as  the  injury  was  caused,  so  far 
as  the  servant  was  concerned,  by  direct 
or  immediate  force.  If  the  force  was 
wilful  or  intentional,  the  form  of  the 
action  must  have  been  trespass;  but 
if  the  force  was  caused  by  negligence, 
the  plaintiff  might  have  waived  the 
force,  and  brought  trespass  on  the  case, 
or  case,  as  it  is  called  in  brief,  for  con- 
sequential damages,  or  the  damage  con- 
sequent upon  the  use  of  the  force." 

In  Illinois  0.  R.  Go.  v.  Reedy,  17  111. 
580,  the  court  said :  "Trespass  lies  only 
where  the  party  sued  does  the  act  direct- 
ly, or  orders  it  to  be  done,  which  pro- 
duces the  injury  complained  of."  In 
Andrus  v.  Howard  (1863)  36  Vt.  248, 
84  Am.  Dec.  680,  adhering  with  some 
hesitation  to  the  ruling  in  May  v.  Bliss 
(1850)  22  Vt.  477,  it  was  held'that  "the 
master  may  be  liable  in  trespass  for 
an  act  of  his  servant  which  is  a  tres- 
pass, though  it  occur  through  the  neg- 
ligence or  unskilfulness  of  the  servant." 
The  proper  form  of  action  against  a 
master  for  wrongs  committed  by  a  serv- 
ant under  various  conditions  is  dis- 
cussed more  at  length  in  §  2522,  am,te. 


A  count  alleging  that  the  plaintiff 
was  struck  by  one  of  the  defendant's 
locomotives,  and  that  his  injuries  "were 
caused  by  reason  of  the  wilful  or  wan- 
ton misconduct  of  the  defendant,  its 
agents  and  employees,  upon  said  loco- 
motive," was  a  count  in  trespass,  and 
therefore  "not  supported  by  evidence 
showing  that  the  injury  complained  of 
was  inflicted  by  the  servants  of  de- 
fendant in  charge  of  the  train  that 
struck  plaintiff,  even  if  it  be  assumed 
that  their  acts  were  wilful  or  wanton." 
Southern  R.  Go.  v.  Yhncey  (1904)  141 
Ala.  246,  37  So.  341. 

^fuller  v.  Yoght   (1851)   13  111.  277. 

estrohl  V.  Levan  (§  2522,  note  8, 
ante ) . 

In  Gity  Delivery  Go.  v.  Henry  ( 1903 ) 
139  Ala.  161,  34  So.  389,  a  count  alleg- 
ing that  "the  defendant,  by  and  through 
its  agents  or  servants  .  .  .  negligent- 
ly caused  an  ice  wagon  which  was  drawn 
by  mules  or  horses  to  run  against  and 
strike  the  plaintiff,"  was  held  to  be  a 
count  in  case,  and  not  in  trespass.  The 
court  said:  "If  it  be  granted  that, 
construing  the  averments  against  the 
pleader,  the  intendment  is  that  the  run- 
ning against  and  striking  the  plaintiff 
v/ere  directly  caused  by  the  negligent 
act  of  the  defendant  itself,  and  not  that 
the  collision  was  due  to  the  negligent 
act  of  the  defendant's  servant,  merely, 
still  the  injury,  being  a  resultant  of 
negligence,  and  not  of  intentional  causa- 
tion, would  be  indirect,  wanting  in  the 
application  of  force,  and  consequential 
within  the  doctrine  which  distinguishes 
case  from  trespass."  To  the  same  effect 
is  Lookout  Mountain  Iron  Go.  v.  Lea 
(1906)  144  Ala.  169,  39  So.  1017,  hold- 
ing that  proof  of  negligence  of  the  serv- 
ant would  support  the  count.  But  in 
the  case  first  above  cited,  another  count 
alleging  that  "the  defendant,  through 
its  agent  or  servant  .  .  .  wantonly, 
wilfully,  or  intentionally  caused  an  ice 
wagon  to  run  against  plaintiff,"  was  a 
count  in  trespass,  since  the  charge  in- 
volved the  affirmative  participation  of 
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ant  to  do  an  act  which  implies  the  use  of  force  and  personal  violence 
to  others,  if  the  servant,  in  the  execution  of  that  service,  goes  beyond 
the  proper  limits  as  to  the  use  of  force,  and  commits  a  trespass  by 
unjustifiable  violence,  the  master  will  be  liable  in  an  action  of  tres- 
pass therefore 

2525.  Showing  servant's  act  within  scope  of  emplojonent.  In  general. 
— If  it  is  not  directly  alleged  that  the  defendant  personally  or  by 
his  servants  committed  the  tortious  acts  (see  §  2527,  post),  and  these 
are  alleged  only  as  acts  of  the  servants,  the  pleading  must  so  connect 
the  master  with  those  acts  that  it  may  be  seen  from  the  averments 
that  he  is  liable  because  the  servant  represented  him  in  the  doing  of 
the  wrong;  ^  it  cannot  be  held  that  a  defendant  is  responsible  for  a 
wrong  simply  because  it  was  committed  by  one  who,  at  the  time,  was 
his  servant,  or  without  a  sufHcient  showing  that  the  servant  was  acting 
within  the  scope  of  his  employment.^  In  some  cases  it  may  be  neces- 
sary for  the  pleader  to  designate  with  precision  the  capacity  in  which 
the  delinquent  servant  was  employed,  in  order  to  show  the  master's 
liability ;  *  in  one  case,  for  example,  where  a  complaint  was  held 


the  defendant  in  the  act  of  driving  the 
wagon,  and  not  merely  the  defendant's 
responsibility  for  the  act  of  its  servant. 
"It  is,  in  effect,  to  say  that  the  vehicle 
was  run  against  the  plaintiff  by  the 
direction  of  the  defendant."  Hence,  to 
sustain  the  count,  proof  of  actual  par- 
ticipation on  the  part  of  the  defendant 
in  the  damnifying  act  was  essential. 

T  Hewett  V.  Smft  (1862)  3  Allen, 
420. 

1  In  Fisher  v.  Brooklyn  Jockey  Club 
(1900)  50  App.  Div.  446,  64  N.  Y.  Supp. 
69,  the  complaint  alleged  that  it  was 
the  duty  of  the  defendant's  servant  to 
maintain  in  repair  and  good  order  a 
certain  gate  upon  defendant's  race  track, 
and  to  repair  the  same  when  necessary, 
and  that  on  the  day  named  it  was  out 
of  order,  and  the  plaintiff  was  attempt- 
ing to  restore  it  to  running  condition 
when  the  servant  negligently  struck  the 
apparatus  in  such  a  way  as  to  cause 
the  gate  to  rise  and  catch  the  plaintiff's 
thumb.  The  complaint  was  dismissed 
on  motion  for  want  of  an  averment  that 
the  defendant's  act  was  done  for  the 
purpose  of  repairing  the  gate  or  keep- 
ing it  in  good  order,  or  that  the  act 
would  have  any  effect  to  improve  the 
condition  of  the  gate  or  put  it  in  order, 
01  that  it  was  done  in  the  service  of 
the  defendant. 


zPittslurgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Adams  (1900)  25  Ind.  App.  164,  56 
N.  E.  101. 

3  A  complaint  for  assault  and  battery 
by  the  defendant's  servant  upon  the 
plaintiff,  who  was  riding  on  the  de- 
fendant's train,  but  not  as  a  passenger, 
should  state  the  capacity  in  which  the 
servant  was  employed.  Smith  v.  Louis- 
ville, E.  &  St.  L.  R.  Co.  (1890)  124 
Ind.  394,  24  N.  E.  753,  where  the  com- 
plaint,— which  is  quoted  in  full, — held 
bad  on  demurrer,  alleged  that  the  plain- 
tiff, while  riding  on  the  defendant's 
freight  train  "by  the  invitation  and 
permission  of  the  conductor,"  was  as- 
saulted by  one  Turner,  "a  servant  of  the 
defendant  on  said  train,"  etc.  Tlie 
court  said:  "The  appellant  not  being 
on  the  train  as  a  passenger,  it  is  not 
material  to  inquire  whether  he  was 
there  as  a  trespasser  or  by  the  permis- 
sion of  the  conductor,  for  in  either  case 
the  appellee  was  not  liable  for  the  al- 
leged assault,  unless  committed  by  an 
employee  in  the  scope  of  his  employ- 
ment. .  .  .  Whether  Turner  was 
acting  within  the  scope  of  his  employ- 
ment we  are  unable  to  determine  from 
the  averments  in  the  complaint.  To 
have  rendered  the  complaint  good,  it 
should  have  stated  the  character  of 
service   which  Turner  was   required  to 
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demurrable  because  it  did  not  otherwise  indicate  the  nature  of  the 
servant's  employment  than  by  stating  that  he  was  one  of  the  em- 
ployees in  charge  of  the  defendant  railroad  company's  freight  train, 
the  court  resorting  to  its  judicial  knowledge  that  the  different  mem- 
bers of  the  crew  of  a  freight  train  do  not  all  have  the  same  kind  of 
employment,  and  do  not  all  perform  in  the  regular  course  of  their 
employment  all  kinds  of  service  incident  to  the  running  of  such 
trains,  and  the  transportation  of  freight  thereby.* 

The  mere  fact  that  a  tortious  act  is  committed  by  a  servant  while 
he  is  actually  engaged  in  the  performance  of  the  service  he  has  been 


perform  as  a  servant  of  the  appellee 
[defendant],  and  in  what  he  was  en- 
gaged at  the  time  of  the  assault  charged. 
If  he  was  a,  brakeman,  baggage  master, 
or  the  like,  the  fact  should  have  been 
stated.  The  averment  that  the  other 
servants  had  knowledge  of  the  assault, 
and  did  not  come  to  the  rescue,  gives 
no  support  to  the  complaint." 

i  Pittsburgh,  C.  C.  &  St.  L.  B.  Co. 
V.  Adams  (1900)  25  Ind.  App.  164,  56 
N.  E.  101.  In  that  case  the  plaintiff, 
an  invited  business  visitor  while  driv- 
ing his  dray  across  the  defendant's 
track  near  a  freight  station,  was  struck 
by  a  train  which  suddenly  backed  with- 
out warning,  and  the  particular  act  of 
negligence  charged  was  that  of  an  em- 
ployee described  as  in  the  text,  who  had 
carelessly  beckoned  to  the  plaintiff  to 
cross.  The  court  said :  "Can  it  reason- 
ably be  said  that  it  would  be  within  the 
line  of  service  for  which  the  engineer 
or  the  fireman  was  employed  by  the 
appellant  [defendant]  for  him  to  go  to 
the  rear  of  the  long  freight  train,  and 
there,  without  special  direction  or  au- 
thority from  the  appellant,  or  any  spe- 
cial or  extraordinary  reason,  to  inter- 
fere with,  control,  or  direct  the  conduct 
of  business  visitors  upon  the  appellant's 
premises,  such  action  of  the  servant  not 
having  relation  to  the  protection  of  the 
train  or  the  operation  thereof  by  him? 
If  in  the  pleading  it  were  stated  that 
the  appellant  negligently  did  the  act 
in  question,  or  tiiat  the  appellant  by 
its  servant  negligently  did  it,  we  need 
not  and  do  not  decide  how  such  allega- 
tion might  be  proved.  .  .  .  We  think 
it  not  allowable  to  relax  the  proper 
strictness  of  tie  law  of  pleading  so  far 
as  to  hold  that  the  complaint  before 
us  sufficiently  showed  that  the  servant 
in  rear  of  the  freight  train,  as  to  the 


action  wherein  he  is  alleged  to  have 
been  negligent  which  was  the  proximate 
cause  of  the  injury,  was  acting  within 
the  scope  of  his  employment." 

In  O'Neil  v.  Baltimore  &  0.  R.  Co. 
(1887)  2  Ohio  C.  C.  504,  1  Ohio  C.  D. 
610,  sustaining  a  demurrer  to  the  pe- 
tition, which  is  quoted  in  substance,  the 
court  said:  "The  averments  of  the  pe- 
tition are:  That  the  servant  whose 
negligence  is  complained  of  was  one 
of  the  agents  and  servants  of  the  de- 
fendant, employed  in  the  management 
of  the  train,  whose  duty  as  such  servant 
and  agent  was  to  aid  and  assist  pas- 
sengers to  ascend  the  steps  and  enter 
the  train;  and  further  on  he  alleges  it 
was  the  duty  of  said  servant  to  detain 
the  train  until  the  plaintiff  had  assist- 
ed his  wife  to  ascend  the  steps  and  enter 
the  train.  No  other  or  further  duty  is 
alleged.  Whether  the  servant  was  an 
engineer,  fireman,  brakeman,  or  con- 
ductor, does  not  appear.  The  negligence 
complained  of  is  that  this  servant 
rushed  against  the  plaintiff  and  threw 
him  under  the  train.  Whether  the  serv- 
ant was  on  the  station  platform  when 
ho  rushed  against  plaintiff,  or  was  on 
the  cars  when  he  rushed  against  him, 
does  not  appear.  Whether  the  servant 
had  charge  of  the  station  platform,  or 
the  platform  of  the  cars,  or  the  car 
steps  where  the  plaintiff  was  injured, 
does  not  appear.  .  .  .  The  plaintiff 
was  not  a.  passenger,  and  there  was  no 
contract,  express  or  implied,  to  carry 
him  safely.  While  it  was  the  duty  of 
the  company  to  stop  its  train  a  suffi- 
cient length  of  time  to  allow  passengers 
to  alight  therefrom  in  safety,  it  was 
under  no  obligation  to  wait  on  third 
persons,  who  voluntarily  undertook  to 
discharge  the  duty  of  a  servant.  .  .  . 
It  is  alleged  that  it  was  bis  [the  serv- 
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employed  to  render  cannot  make  the  master  liable.  It  must  not  only 
be  done  while  so  employed,  but  it  must  pertain  to  the  particular  duties 
of  that  employment.*  The  general  averment  that  the  acts  of  de- 
fendant's servants  were  within  the  range  of  their  employment  is  a. 
mere  conclusion  of  law  which  cannot  help  the  averment  of  facts  and 

can  avail  nothing;  the  facts  being  conceded,  whether  a  given  act  is- 
within  the  scope  of  a  servant's  employment  is  a  question  of  law  for- 
the  court.^ 

ant's]    duty  to  assist  persons  to  enter  such   conclusion.     We   can   perceive   no 
the  train,   and   in  this   particular   case  difference    in    principle    between    such 
to  detain  the  train  until  the  plaintiff's  case  and  the  one  at  bar." 
wife  had  time  to  enter  the  cars.     The        In    Cincinnati,    E.    d    D.    B.    Go.    v.. 
negligence   complained   of   as  the   cause  Voght   (1901)   26  Ind.  App.  665,  60  N.- 
of  the  injury  was  not  in  the  perform-  E.   797,   the   complaint  charged   simply 
ance    of    either    of    these    duties.      The  that   as   the   plaintiff   came   on   a   rail- 
plaintiff  was   on  the   steps   of  the  car.  road   crossing,    the    defendant's   engine, 
Whether  rightfully  or  as  a  trespasser,  in  charge  of  its  agents  and  employees,, 
the  company  was  bound  to  exercise  ordi-  wrongfully,     carelessly,     rapidly,     reck- 
nary  care  to  avoid  injuring  him.     The  Ipssly,   and  negligently  approached  the- 
act  of  the  servant  constituting  the  neg-  crossing    without    giving    any   warning 
ligence  complained  of  is  not  shown  to  of  its  approach,  and  struck  the  plain- 
have    been    done   while    he    was    acting  tiff's    horse    and    wagon.      The    court 
within    the    scope   of   his   employment;  pointed    out    that    no    specific    acts    of" 
hence  it  does  not  affirmatively  appear  negligence  were  directly  charged  against 
that  his  act  was  the  act  of  the  company,  the  defendant,  and  the  only  negligence 
and  his  negligence  that  of  the  company."  attempted   to   be  charged   was   that   of 
B  Snyder  v.  HoMnibal  &  St.  J.  11.  Go.  the     defendant    through     its    servants. 
(1875)   60  Mo.  413,  419.  The  complaint  was  pronounced  demur- 
In  Thomas  v.  McGuinness   (1900)   94  rable  for  failing  to  show  that  the  agents 
111.  App.  248,  an  action  for  an  assault  and  employees  were,  at  the  time,  acting 
and   battery   by   the   defendant   saloon-  in   the  line  of  their   employment.     "It 
keeper's  bartender,  the  declaration  de-  does   not  necessarily  follow,"   said  the- 
scribed  the  violent  acts,  and  alleged  that  court,  "because  the  employees  were  in 
they    were    committed    by    the    servant  charge  of  appellant's  engine,  that  they 
"while  acting  in  the  course  of  his  em-  were   then,   while    running   the   engine, 
ployment  and  within  the  scope  of  his  engaged    in    appellant's    service.      The- 
authority."     After  judgment  by  default  presumption  might  be  that  they  were, 
it   was   held   that   the   declaration   was  but   no   presumptions    are    indulged    in 
defective,  and  not  cured  by  the  statute  favor   of   the  pleader.     The  employees 
of   amendment   and   jeofails,  the  court  may  or  may  not  have  been  acting  in  the 
saying:      "If   this   declaration   is   suflS-  line  of  their  duty."     Roby,  J.,  wrote  a-, 
cient    to    render    liable    the    defendant  brief  dissenting  opinion. 
...    for  the  act  of  his  bartender,  then        In  Louisville,  N.  A.  £  G.  R.  Go.  v. 
we    can    perceive    no    reason    why    the  Palmer    (1895)    13   Ind.   App.   161,   39 
bookkeeper  of  a  dry  goods  merchant  may  N.    E.    881,   41    N.    E.   400,   where   the 
not,   in  the  case   of  the   appearance  in  plaintiff's  property  was  destroyed  by  a 
the    merchant's    store    of    the    personal  fire    starting    on    defendant's    right    of" 
enemy  of  the  former,  draw  a  revolver,  way,  a  demurrer  was  sustained  to  para- 
shoot, and  seriously  wound  his  enemy,  graphs  not  averring  that  the  defendant 
and  thereby  render  the  merchant  liable  permitted  or  suffered  the  fire  to  escape 
for  the  assault  by  the  simple  statement  to  the  plaintiff's  land,  but  alleging  only 
of   a  conclusion  of  the   injured   person  that  the  "working  men  and  employees 
that  the  bookkeeper  was  acting  in  the  of  defendant"  did  so,  without  alleging 
course  of   his  employment   and  within  that   they  were   acting   in   the   line   of 
the  scope  of  his  authority,  without  the  their  employment, 
statement   of   any  facts   as   a  basis   of        8  Snyder  v.  Hannibal  £  St.  J.  B.  Co.. 
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The  declaration  in  an  action  to  recover  for  injuries  suffered  in  a 
collision  with  the  defendant's  automobile  was  plainly  demurrable 
where  it  contained  no  allegation  that  the  vehicle  was  used  at  the  time 
in  the  owner's  business,  nor  that  it  was  under  his  control  or  manage- 
ment, nor  that  the  person  driving  it  was  under  his  control,  nor  that 
the  relationship  of  master  and  servant  existed  between  the  defendant 
and  the  driver,  but  was  apparently  based  upon  the  assumption  that 
because  the  defendant  lent  his  motor  vehicle  to  someone  over  whom 
he  had  no  direction  or  control  at  the  time  of  the  accident,  he  should 
be  held  liable  for  the  mere  lending.''  But  another  count  in  the 
same  declaration  withstood  a  demurrer,  though  loosely  drawn,  by 
alleging  that  the  defendant  negligently  allowed  his  daughter  to  oper- 
ate the  vehicle,  well  knowing  that  she  was  inexperienced  and  incom- 
petent, and  that  while  she  was  so  operating  it  for  the  defendant, 
the  accident  was  caused  by  her  carelessness,  negligence,  and  incom- 


(1875)  60  Mo.  413,  419.  In  that  case, 
where  the  plaintiff  sued  for  loss  of 
his  infant  son's  service  by  reason  of 
injuries  caused  by  the  negligence  of 
defendant's  servants,  the  petition,  quoted 
in  full,  alleged  that  the  servants,  "while 
so  acting  within  the  line  of  their  duty 
and  business  for  the  defendant,"  did 
the  acts  complained  of.  Holding  the 
petition  bad  on  demurrer,  the  court 
said :  "The  petition  in  this  case  charges 
that  the  injury  complained  of  was  re- 
ceived by  the  plaintiff's  son  while  at- 
tempting to  get  on  the  cars,  in  conse- 
quence of  an  invitation  extended  to  him 
at  the  time  by  the  servant  of  the  de- 
fendant in  charge  of  said  cars.  Can  the 
defendant,  on  such  a  state  of  facts, 
be  held  liable  in  this  action?  Can  such 
injury  be  said  to  have  happened  by 
reason  of  any  act  of  defendant's  serv- 
ants within  the  scope  of  their  employ- 
ment? What  was  their  employment? 
It  is  charged  to  have  been  the  running 
of  the  engines  and  cars  of  the  defendant 
between  two  points  within  the  limits 
of  the  city  of  St.  Joseph.  It  does  not 
appear  whether  such  ears  were  at  the 
time  being  used  in  the  transportation 
of  passengers  or  of  freight  only;  or 
whether  the  defendant's  servants  were 
merely  engaged  in  switching  cars  to  be 
thereafter  used  for  passengers  or  freight. 
.  .  .  Acts  of  the  defendant's  servants 
as  alleged  in  the  petition,  in  inducing, 
encouraging,  and  permitting  the  plain- 
tiff's son  and  others  to  vide  upon  the 
cars  operated  by  them,  cannot  be  viewed 


as  having  been  done  by  them  in  the 
course  of  their  employment.  It  does 
not  appear  that  they  were  engaged  in 
carrying  passengers,  or  had  any  author- 
ity to  permit  persons  to  ride  on  said 
cars,  with  or  without  compensation,  or 
that  the  invitation  or  permission  alleged 
were  in  furtherance  of  the  master's 
interests,  or  directly  or  indirectly  con- 
nected with  the  service  which  they  had 
engaged  to  render." 

But  in  Kuhl  v.  United  States  Health 
d  Acci.  Ins.  Co.  (1910)  112  Minn.  197, 
127  N.  W.  628,  an  action  for  slander, 
by  the  defendant's  agent  and  servant, 
"acting  in  the  course  of  his  employ- 
ment," then  "actually  transacting  the 
business  of  said  defendant,"  and  "within 
the  scope  of  his  employment,"  the  plead- 
ing was  sustained,  the  court  saying: 
"The  terms  'scope  of  employment'  and 
'course  of  employment'  are  now  general- 
ly regarded  as  conclusions  of  fact  like 
'negligence.'  Under  current  liberal  rules 
of  pleading  the  complaint  contained 
an  allegation  sufficient  on  this  point  to 
justify  the  admission  of  evidence.  .  .  . 
It  was  not  necessary,  as  against  a  de- 
murrer, to  state  the  particular  circum- 
stances under  which  the  slander  was 
published  in  order  to  make  the  master 
responsible  therefor.  If  plaintiff  wanted 
more  definite  information,  the  usual 
motions  were  available." 

7  Doran  v.  Thomsen  ( 1907 )  74.  N.  J. 
L.  445,  66  Atl.  897,  where  the  substance 
of  the  allegations  is  stated. 
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petency.'  In  still  another  automobile  collision  case  the  plaintiff  was 
defeated  on  demurrer  for  the  reason  that  "if  the  petition  alleges  that 
one  is  the  agent  or  servant  of  another,  without  disclosing  either  ex- 
plicitly or  implicitly  the  scope  of  the  employment,  and  then  alleges 
an  act  done  by  the  agent,  there  is  no  inference  that  the  act  was  within 
the  scope  of  the  employment."  ® 

The  pleader  need  not,  by  much  multiplication  of  words,  even  as 
against  a  demurrer,  avoid  every  construction  adverse  to  himself  that 
can  be  put  upon  his  averments.'"  The  general  rule  that  material 
facts  essential  to  the  existence  of  a  cause  of  action  should  be  alleged 
directly,  and  not  be  left  to  be  gathered  by  mere  inference,  and  should 
not  be  stated  by  way  of  mere  recital,*^  does  not  prevent  the  court  from 
concluding  that,  by  fair  construction  of  the  plaintiff's  pleading,  the 
wrongful  act  of  a  servant  therein  described  is  alleged  to  have  been 
committed  by  him  in  the  course  of  and  within  the  scope  of  his  em- 
ployment.*^    If  the  plaintiff's  pleading  describes  the  duty  of  the 

8  Ibid.  "It  in  effect  avers  the  re-  the  engineer  was  engaged  in  the  prose- 
lationshlp  of  master  and  servant,  and  cution  of  the  defendant's  business  when 
that  the  accident  was  caused  by  the  he  negligently  blew  the  whistle,  since 
negligence  of  the  servant  while  operat-  "the  presumption  must  be  that  an  agent 
ing  the  motor  vehicle  for  the  master,"  of  a  railroad  company  who  operates  an 
said  the  court.  A  different  result  was  engine  upon  its  track  is  acting  within 
reached  in  Levns  v.  Amorous   (1907)    3  the  scope  of  his  employment." 

Ga.  App.  50,  59  S.  E.  338,  where  the  Even  if  such  a,  pleading  as  in  the 
incompetent  driver  was  alleged  to  have  foregoing  case  could  be  regarded  as 
been  employed  by  the  defendant's  serv-  insufficient  on  special  demurrer  point- 
ant,  without  showing  that  the  latter  ing  out  the  defect,  it  could  not  be 
had  authority  to  do  so.  said  that  it  failed  to  state  a  cause  of 

9  Lewis  V.  Amorous  (1907)  3  Ga.  action.  Southern  B.  Co.  v.  Weather- 
App.  50,  59  S.  E.  338,  where  the  insuffi-  low  (1909)  164  Ala.  151,  51  So.  381. 
cient  petition  is  quoted  substantially  in  H  Louisville,  N.  A.  &  C.  R.  Co.  v. 
full.  Kendall   (1894)   138  Ind.  313,  36  N.  E. 

10  St.  Louis  &  S.  F.  R.  Co.  v.  Cavender  415,  citing  Jackson  School  Twp.  v. 
(1910)    170  Ala.  601,  54  So.  54,  where    Farlow  (1881)   75  Ind.  118. 

it  was  sufficiently  averred  that  an  agent,  12  Louisville,  N.  A.  &  G.  R.  Co.  v. 
at  a  station  of  the  defendant,  holding  Kendall  (1894)  138  Ind.  313,  36  N.  E. 
itself  out  as  a  common  carrier  of  live  415,  where  it  was  alleged  that  the  plain- 
stock,  received  into  his  employer's  stock  tiff  bought  a  ticket  as  a  passenger  on 
pens,  constructed  for  that  purpose,  cat-  the  defendant's  train;  that  in  boarding 
tie  delivered  there  for  future  shipment,  the  train,  "on  account  of  the  careless- 
the  court  said:  "He  must  be  taken  ness  and  negligence  of  one  of  defend- 
prima  facie,  at  least,  as  acting  within  ant's  agents,  whose  name  is  to  plain- 
the  scope  of  the  duties  he  is  employed  tiff  unknown,  he  was  by  such  employee 
to  discharge,"  without  specific  allega-  of  defendant  pushed  from  the  platform," 
tion  of  the  fact.  In  the  same  case  an  and  injured;  and  "that  all  of  said  in- 
allegation  that  a  servant  of  the  de-  juries  were  caused  by,  and  the  direct 
fendant,  operating  a  train,  negligently  result  of,  said  carelessness  and  negli- 
blew  the  whistle  of  his  engine,  as  a  gence  of  defendant  in  pushing  plaintiff 
proximate  consequence  of  which  plain-  off  its  train,"  etc.  It  was  held  that 
tiff's  cattle  were  frightened,  etc.,  was  the  complaint  would  certainly  be  suffi- 
held  good  on  demurrer,  as  against  the  cient  as  against  a  demurrer, 
objection  that  it  was  not  alleged  that  In  Columbus,  O.  &  I.  R.  Co.  v.  Powell 
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defendant's  servant  and  an  act  of  negligence  committed  by  him  in 
such  a  way  as  to  present  a  clear  case  of  violation  of  his  duty  as  such 
servant,  it  thus  appears  by  necessary  implication  that  the  servant 
wsLS,  acting  within  the  scope  of  his  authority,  and  express  allegation 
to  that  effect  is  not  required.'*  This  is  especially  true  in  cases  where 
the  defendant  owed  an  affirmative  duty  to  the  plaintiff,  and  the  act 
of  the  servant  is  so  described  as  clearly  to  constitute  a  breach  of  that 
duty.'*     A  complaint  by  a  passenger  on  defendant's  street  car,  alleg- 


(1872)  40  Ind.  37,  the  complaint, 
quoted  in  full,  described  certain  negli- 
gent acts  of  the  defendant's  conductor, 
causing  the  plaintiff  to  be  injured  while 
alighting  from  a  train,  and  on  demurrer 
it  was  held  not  open  to  the  objection 
that  no  charge  of  negligence  was  made 
against  the  company  except  as  the  con- 
ductor was  charged  to  have  been  negli- 
gent. 

In  Thompson  v.  Wright  (1899)  109 
Ga.  466,  34  S.  E.  560,  a  petition  was 
held  sufficient  where  it  alleged  specifi- 
cally that  the  negligent  acts  of  the  serv- 
ant were  committed  while  he  was  in 
the  regular  discharge  of  his  duties 
within  the  scope  of  his  employer's  busi- 
ness, and  the  facts  stated  in  the  pe- 
tition made  it  clearly  inferable  as  a 
matter  of  law  that  at  the  time  he  was 
engaged  in  the  master's  business. 

In  Doherty  v.  Lord  (1894)  8  Misc. 
227,  28  N.  Y.  Supp.  720,  the  complaint 
alleged  that  "the  defendants  were  then 
the  owners  of  a  certain  truck  or  vehicle 
and  two  horses,  which  was  then  passing 
along  said  highway  in  the  possession  of 
defendants'  servant,  who  was  driving 
the  same,"  when  it  ran  over  the  plain- 
tiff. Holding  that  a  motion  to  dismiss 
the  complaint  at  the  opening  of  the  trial 
was  properly  denied,  the  court  said 
the  presumption  was  that  the  servant, 
while  in  charge  of  the  truck,  was  act- 
ing within,  and  not  in  violation,  of  his 
duty,  and  "aided  by  this  presumption 
the  averment  of  the  complaint  was  suffi- 
cient." In  Birnbaum  v.  Lord  (1894) 
7  Misc.  493,  28  N.  Y.  Supp.  17,  where 
the  plaintiff  was  run  over  by  the  defend- 
ant's wagon,  and  objection  to  the  com- 
plaint was  first  made  after  judgment 
for  the  plaintiff,  the  court  said:  "The 
complaint  was  sufficient  in  alleging  that 
the  wagon  belonged  to  defendants,  and 
was  driven  by  one  of  their  agents  or 
servants,  although  it  does  not  otherwise 


allege  that  the  latter  was  then  engaged 
in  defendant's  business;  but  that  is  in- 
volved in  the  allegation  that  the  wagon 
was  driven  by  their  agent  or  servant; 
for,  if  the  driver  was  not  engaged  upon 
his  master's  business,  he  would  be- 
neither  agent  nor  servant,  but  his  own 
master."  It  was  a  brief  per  curiam 
opinion  and  the  conclusion  probably 
unjustifiable,  the  case  being  unlike 
Western  Real  Estate  Trustees  v.  Hughes 
(1909)  96  C.  C.  A.  658,  172  Fed.  206, 
cited  post,  §  2527,  note  7. 

18  Fisher  v.  Western  Fuse  &  Eos- 
plosives  Go.  (1910)  12  Cal.  App,  739, 
108  Pac.  659. 

1*  In  Indianapolis  Union  R.  Co.  v. 
Cooper  (1892)  6  Ind.  App.  202,  33  N. 
E.  219,  the  complaint  gave  the  details 
of  an  assault  by  the  defendant's  station 
gateman  upon  the  plaintiff,  who  had 
bought  a  ticket,  and  was  about  to  pass 
from  the  waiting  room  to  a  train.  It 
was  objected  that  the  complaint  did 
not  allege  that  the  gateman  was  acting 
within  the  scope  of  his  employment, 
and  that  he  had  apparently  left  his 
master's  work  and  engaged  in  an  inde- 
pendent warfare  of  his  own.  But  the 
court  held  that  it  was  within  the  gen- 
eral scope  of  the  gateman's  duty  to  lay 
hands  upon  and  use  force  if  necessary, 
in  proper  cases,  to  prevent  persons  from 
going  through  the  gate,  or  to  compel 
their  return  if  they  improperly  passed 
it;  that  the  plaintiff  was  entitled  to 
the  rights  of  a  passenger  and  to  pro- 
tection from  the  violence  and  insults  of 
defendant's  servants  at  the  station ;  that 
the  defendant's  liability  for  breach  of 
its  duty  did  not  depend  upon  whether 
or  not  the  servant,  in  the  performance 
of  the  act,  was  within  the  scope  of  his 
employment;  and,  consequently,  that 
the  complaint,  which  is  quoted  substan- 
tially in  full  in  the  opinion,  stated  a 
cause  of  action. 


•J  2520] 


REMEDIES  AND  PROCEDURE. 


7773 


ing  with  particularity  how  he  was  injured  by  the  act  of  the  con- 
-ductor  and  motorman  in  suddenly  starting  the  car  while  he  was  alight- 
ing, was  not  demurrable,  although  it  did  not  allege  in  terms  that 
those  servants  were  then  acting  within  the  line  of  their  authority  and 
duty."  An  averment  of  a  negligent  act  by  the  defendant's  servant 
may  be  insufficient  upon  demurrer,  for  failure  to  show  that  the  act 
was  within  the  scope  of  the  servant's  employment,  and  yet  suffice  to 
•overcome  the  same  objecion  when  first  taken  on  the  trial.*^ 

2526.  — ^wilful  acts. — Since  the  wilfully  tortious  act  of  a  servant 
-outside  the  course  of  employment  cannot  be  the  subject  of  recovery 
against  the  master,*  the  declaration  or  complaint  in  an  action  based 
upon  the  wilful  misconduct  of  the  defendant's  servant  must  make 
it  appear  that  the  servant  was  thus  acting  in  the  line  of  his  employ- 
ment.*    A  declaration  alleging  that  the  defendant's  servant,  in  as- 


15  Indianapolis  £  G.  Rapid  Transit 
Co.  V.  Derry  (1904)  33  Ind.  App.  499, 
71  N.  E.  912. 

16  Todd  V.  Havlin  (1897)  72  Mo.  App. 
565,  where  the  plaintiff  alleged  that  he 
fell  into  a  coal  hole  through  the  side- 
walk next  to  the  defendant's  premises, 
"which  said  hole  had  been  carelessly 
and  negligently  left  open  by  defendant's 
agent,  servant,  and  employee."  The  de- 
fendant first  objected  to  the  introduc- 
tion of  evidence  on  the  trial,  and  con- 
tended on  appeal  that  the  petition 
stated  no  cause  of  action.  But  the 
court,  conceding  that  a,  demurrer  might 
have  been  successfully  interposed,  held 
that  it  was  a  case  of  a  cause  of  action 
imperfectly  stated,  and  that  the  omitted 
matter  could  be  reasonably  implied 
from  what  was  stated  in  the  petition, 
which  is  quoted  in  full. 

In  Pennsylvania  Co.  v.  Rusie  (1883) 
95  Ind.  236,  an  action  commenced  before 
a  justice  of  the  peace,  it  was  alleged 
in  the  complaint  that  on,  etc.,  "the  de- 
fendant's servants  wilfully  and  negli- 
gently, and  without  any  fault  of  the 
plaintiff,  ran  the  defendant's  train  of 
cars  against  and  upon  the  plaintiff's 
mare"  in,  etc.,  "whereby  she  received 
injuries,"  etc.,  and  the  court  held  that 
"under  the  liberal  rules  of  pleading  and 
■practice  in  justices'  courts"  the  com- 
plaint was  sufficient  as  against  a  motion 
in  arrest  of  judgment,  no  demurrer 
■having  been  filed  before  the  justice  or 
;in  the  appellate  court. 

^Wabash   R.    Co.   v.   Linton    (1901) 


26  Ind.  App.  596,  60  N.  E.  313,  and 
cases  there  cited. 

2  See  various  cases  set  forth  in  § 
2525,  ante,  notes. 

In  Wabash  R.  Co.  v.  Linton,  supra, 
the  complaint  charged  that  the  defend- 
ant's servants  operating  a  hand  car 
perceived  the  plaintiff's  horse  on  the 
track,  and  intentionally  scared  the 
animal  by  gestures  and  noises  so  that 
it  ran  along  the  track  and  fell  through 
a  culvert.  A  demurrer  was  sustained 
because  it  did  not  appear  at  any  place 
in  the  complaint  that  the  servants  were 
doing  what  they  were  hired  to  do,  or 
were  acting  under  the  direction  of  the 
defendant. 

For  the  reason  stated  in  the  text,  a 
declaration  alleging  a,  violent  assault 
upon  the  plaintiff  by  a  servant  of  the 
defendant  was  held  bad  on  demurrer  in 
Sekator  v.  Lamon  (1904)  26  R.  I.  125, 
58  Atl.  456. 

"A  declaration  that  fails  to  allege  in 
terms  that  the  wrongful  act  was  com- 
mitted by  the  defendant  must  allege 
facts  from  which  the  conclusion  arises 
that  the  wrongful  act  of  the  servant 
of  the  defendant,  set  out  in  the  declara- 
tion, was  an  act  within  the  scope  of 
the  employment  and  done  in  the  prose- 
cution of  the  business  of  the  defendant." 
Klugman  v.  Sanitary  Laundry  Co. 
( 1908 )  141  111.  App.  422,  which  was  an 
action  against  the  laundry  company 
for  an  assault  committed  upon  a  cus- 
tomer by  the  defendant's  servant,  and 
the  declaration  was  held  bad  on  de- 
murrer   because    it    was    entirely    con- 
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saulting  the  plaintiff,  was  acting  within  the  scope  of  his  employment, 
is  insufficient  if  the  pleading  does  not  show  facts  to  support  the 
allegation.'  Hence,  the  presence  of  that  allegation  did  not  save  a 
count  which  otherwise  alleged  only  that  the  defendants'  servant  as- 
saulted the  plaintiff  while  the  latter  was  passing  along  a  public  high- 
way, for  such  an  act  is  ordinarily  outside  the  scope  of  a  servant's, 
employment*  For  a  similar  reason  a  demurrer  was  sustained  to  a 
complaint  alleging  an  injury  to  the  plaintiff  by  bricks  thrown  at  him 
in  his  dwelling  house  by  the  defendant  railroad  company's  servants- 
on  a  moving  freight  train.'    And  where,  by  fair  construction  of  the 


sistent  with  the  allegations,  which  are 
quoted  in  the  opinion,  "that  the  serv- 
ant beat  the  plaintiff  because  he  had  a 
quarrel  with  her,  and  that  he  was  not 
doing  nor  attempting  to  do  any  act  in 
the  prosecution  of  the  business  of  the 
defendant,  in  the  line  of  his  employ- 
ment, when  he  made  the  assault." 

In  Hamberg  v.  Singer  Mfg.  Co. 
(1888)  4  N.  Y.  Supp.  185,  the  plaintiff 
had  an  altercation  with  the  defendant 
sewing  machine  company's  collector,  the 
latter  finally  kicking  her.  The  com- 
plaint contained  various  allegations  re- 
specting the  employment  of  the  servant 
and  the  duties  pertaining  to  that  em- 
ployment, but  was  held  to  be  demur- 
rable because  it  failed  to  aver  that  the 
assault  was  committed  for  the  purpose 
of  forwarding  his  master's  interests  and 
carrying  out  the  work  he  was  employed 
to  do;  "there  is  no  allegation  that  the 
servant,  in  making  the  assault,  did  or 
thought  he  was  doing  an  act  that  his 
employment  required  him  to  do." 

8  Letts  v.  Hobolcen  R.  Warehouse  & 
S.  8.  Connecting  Co.  (1904)  70  N.  J. 
L.  358,  57  Atl.  392.  Where  a  physician 
and  surgeon  employed  by  a,  railroad 
company  to  attend  to  sick  and  injured 
persons  committed  to  his  charge  was 
alleged  to  have  wilfully  and  maliciously 
assaulted  an  assistant,  it  was  presump- 
tively an  independent  tort  for  which  the 
master  was  not  liable ;  and  a  bare  state- 
ment or  allegation  that  it  was  done  in 
the  course  of  his  employment,  and  while 
in  the  discharge  of  his  duty,  was  in- 
sufficient by  itself  to  charge  the  master 
with  liability.  "The  assault  upon  a 
patient  to  whom  the  defendant  owed  a 
special  duty,  and  alleged  to  have  been 
in  the  course  of  the  employment,  would 
present  an  entirely  different  case.     But 


it  does  not  appear  that  there  was  a 
breach  of  any  duty  owed  by  the  defend- 
ant corporation  to  the  plaintiff.  Camp- 
bell V.  Northern  P.  R.  Co.  (1892)  51 
Minn.  488,  53  N.  W.  768. 

*  Letts  V.  Hobolcen  R.  Warehouse  & 
8.  8.   Connecting  Co.  supra. 

B  Davenport  v.  Charleston  &  W.  C 
R.  Go.  (1905)  72  S.  C.  205,  110  Am. 
St.  Rep.  598,  51  S.  E.  677,  the  court 
saying:  "The  fact  that  the  defendant's 
servants  were  in  its  employment  at  the 
time  of  committing  the  acts  complained 
of  has  no  tendency  to  show  that  th& 
acts  were  within  the  apparent  scope  of 
their  agency,  and  it  may  be  conceded 
that  on  the  occasion  of  the  injury  com- 
plained of  the  said  servants  were  in  the 
general  discharge  of  their  duties  on 
the  train,  and  still  the  complaint  would 
fall  short  of  stating  that  the  particular 
acts  complained  of  were  performed  in 
pursuance  or  in  the  discharge  of  some 
duty  which  would  make  the  throwing 
of  a  brick  at  another  within  the  scope- 
of  that  duty.  Facts  should  be  stated  in' 
the  complaint  from  which  the  court 
could  reasonably  infer  that  the  par- 
ticular tortious  act  was  performed 
within  the  scope  of  the  employment  of 
the  agency.  The  plaintiff  was  not  a. 
passenger,  so  as  to  be  under  the  pro- 
tection of  the  defendant's  servants,  nor 
a  trespasser,  so  as  to  call  upon  the 
servants  to  protect  the  principal's  prop- 
erty. The  only  agency  alleged  is  that 
the  defendant's  servants  were  in  control 
of  defendant's  freight  train. 
If  it  was  intended  to  allege  a  case  in 
which  the  defendant  company  ordered' 
its  servants  to  throw  stones  at  plain- 
tiff's dwelling,  the  allegations  should 
have  been  framed  with  that  view." 
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plaintiff's  pleading,  the  assault  alleged  to  have  been  committed  by 
the  defendant's  servant  vsras  his  wilful  and  intentional  act,  outside 
the  course  of  his  employment,  a  demurrer  was  sustained  despite  an 
allegation  that  he  was  acting  "in  the  due  course  of  his  employment," 
and  "pursuant  to  his  instructions  and  orders."  '  A  cause  of  action 
was  not  stated  in  a  complaint  which  alleged  merely  that  the  plaintiff 
was  thrown  off  defendant  railroad  company's  freight  train  by  its 
servants  when  he  was  riding  thereon  by  invitation  of  the  conductor, 
but  not  alleging  that  he  was  a  passenger  on  the  train.'  But  a  count 
alleging  that  an  assault  upon  the  plaintiff  was  made  by  a  watchman 
employed  by  the  defendant  to  prevent  persons  from  trespassing  on 
his  property,  and  "within  the  scope  of  his  employment,  and  acting 
for  and  in  the  interest  of  the  defendant,  in  attempting  to  remove"  the 
plaintiff  from  the  property,  was  proof  against  a  demurrer;  for  au- 
thority given  by  a  master  to  his  servant  to  eject  trespassers  from  the 
former's  premises  charges  the  master  with  liability  for  the  acts  of  the 
servant  in  using  excessive  or  improper  force  in  so  doing,  even  if  the 
use  of  any  but  reasonable  and  necessary  force  is  expressly  prohibited.' 

^  Davis  V.  SoughtelUn  (1891)  33  Neb.  fairly  inferred  that  the  general  duties 

582,  14  L.R.A.  737,  50  N.  W.  765,  where  of  Belk   [the  agent]  was  of  a  detective 

the  petition  is  quoted  in  full.  character,    and   that   in   his   opinion   it 

7  Smith  V.  Louisville,  E.  £  St.  L.  R.  was  to  the  interest  of  the  company  and 
Co.  (1890)  124  Ind.  394,  24  N.  E.  753,  for  the  protection  of  its  property  that 
where  judgment  sustaining  a  demurrer  the  plaintiff  should  be  ejected  therefrom, 
was  affirmed,  the  court  saying:  "The  and  that  Belk,  acting  in  his  capacity 
rule  is  that  freight  trains  are  confined  as  special  agent  for  the  receivers  of  the 
to  the  transportation  of  freight  ex-  company,  and  in  the  line  of  his  duty  as 
clusively;  to  this  rule  there  are  excep-  a  detective,  undertook  to  eject  the  plain- 
tions.  .  .  .  The  trial  court  could  tiff  from  the  premises  of  the  railway 
not  presume,  against  the  rule  and  in  company  as  an  intruder  thereon." 
favor  of  the  exception,  that  the  ap-  On  the  other  hand,  in  McCann  v. 
pellant  was  a  passenger  on  the  train."  TillingTmst  (1885)  140  Mass.  327,  5 
The  case  was  readily  distinguished  in  N.  E.  164,  where,  in  an  opinion  of  five 
Indianapolis  Union  R.  Go.  v.  Cooper  lines,  the  court  held  the  declaration  de- 
(1892)   6  Ind.  App.  202,  33  N.  E.  219.  murrable  because  it  was  not  sufficiently 

8  Letts  v.  HoioJcen  R.  Warehouse  &  alleged  that  the  servant's  assault  was 
jS.  S.  Connecting  Co.  (1904)  70  N.  J.  committed  while  he  was  acting  within 
L.  358,  57  Atl.  392.  See  also  obiter  the  scope  of  his  employment,  the  per- 
remarks  of  Brewer,  J.,  in  Hudson  v.  tinent  part  of  the  declaration  was  as 
Missouri,  K.  &  T.  R.  Co.  (1876)  16  follows:  "And  the  plaintifl'  says  that, 
Kan.  470,  473.  on"    the    date   stated,    "the    defendants' 

In   Winoker  v.   Warfield    (1911)    136  servant,"    naming    him,    "who    was    at 

Ga.  742,  71  S.  E.  1051,  the  action  was  the    time    watching    and    guarding    the 

brought  against  the  receivers  of  a  rail-  defendant's  lumber  yard,  and  had  charge 

road  company  for  assault  and  battery  thereof.,  unlawfully,  without  cause,  and 

by  a  special  agent  of  the  defendants  in  maliciously,  made  an  assault  upon  him 

ejecting    the    plaintiff    from    the    com-  and  beat   and  bruised  him,   and  so  in- 

pany's  premises,  and  the  petition,  quoted  jured   [him]     .     .     .     that,"  etc.     "All 

at   considerable   length,   was   held   suffi-  of   which   the   said   defendants'   servant 

eient  on  general  demurrer.    "From  these  did    wrongfully   and   without   cause,   in 

allegations,"  said  the  court,  "it  may  be  an  unjustifiable  attack  upon  the  plain- 
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And  in  such  a  case  an  averment  that  the  servant  "forcibly,  wilfully, 
.and  violently"  committed  the  assault  would  not  be  construed  as  charg- 
ing that  the  act  was  malicious,  but  as  being  merely  an  allegation  that 
he  acted  knowingly  and  recklessly  in  the  performance  of  his  duty, 
fusing  more  force  and  violence  than  was  necessary  to  accomplish  his 
purpose,  for  which  the  master  would  be  answerable.' 

2527.  Imputing  tort  to  master  in  direct  terms. — A  plaintiff  who 
:seeks  to  recover  damages  from  a  master  on  account  of  the  tortious  act 
of  a  servant  in  the  course  of  his  employment  may  often  properly, 
in  his  declaration  or  complaint,  charge  the  master  as  committing  the 
wrongful  act,  without  making  any  express  mention  of  the  servant  by 
whose  act  or  neglect  the  injury  was  caused.^     And  a  form  of  aver- 


■tiflf,  under  an  assumption  that  the  plain- 
tiflf  was  trespassing  upon  the  defend- 
ants' land,  and  without  notice  to  leave. 
To  the  damage  of  said  plaintiff,"  etc. 

In  Benton  v.  James  Hill  Mfg.  Co. 
(1904)  26  R.  I.  192,  58  Atl.  664,  a 
demurrer  was  sustained  to  a  declaration 
•charging  an  assault  and  battery  upon 
the  plaintiff  by  the  defendant's  servant, 
the  plaintiff  being  a  trespasser,  so  that 
the  defendant  owed  no  legal  duty  in 
the  premises,  and  the  declaration  not 
■showing  either  that  the  assault  was 
committed  by  authority  from  the  de- 
fendant, or  that  it  was  within  the  scope 
-of  the  servant's  employment.  The  court 
said:  "The  case  of  Staples  v.  Schmid 
(189.S)  18  R.  I.  224,  19  L.R.A.  824,  26 
Atl.  193,  which  is  specially  relied  on  by 
"plaintiflF's  counsel,  is  .  .  .  not  in 
■point.  If  the  servant  who  committed 
"the  assault  had  been  a  watchman  or 
•other  person  whose  duty  it  was  to  take 
care  of  defendant's  property,  and  in- 
■cidentally  to  eject  trespassers  there- 
from, the  case  would  be  very  different 
and  might  fall  within  the  rule  govern- 
ing the  Schmid  Case.  But  as  the  dec- 
laration stands,  it  simply  shows  a  wil- 
■ful  trespass  committed  by  a  person  in 
"the  defendant's  employ,  for  which  he 
and  he  alone  is  liable." 

9  In  Shea  v.  Sixth  Ave.  R.  Co.  (1875) 
■62  N.  Y.  180,  20  Am.  Rep.  480,  the  com- 
plaint alleged  that  the  plaintiff,  desir- 
ing to  cross  a  street  blocked  by  the 
defendant's  horse  ear,  stepped  upon  the 
front  platform  for  the  purpose  of  pass- 
ing over  the  same,  and  "that  thereupon 
•the  driver  of  said  car  or  vehicle,  who 
was  then  the  servant  and  agent  and 
dn  the  employment  of  the  defendant,  and 


engaged  in  driving  such  car  or  vehicle, 
forcibly,  wilfully,  and  violently  seized 
the  plaintiff  and  threw  her  from  said 
car,"  etc.  On  demurrer,  the  complaint 
was  held  sufficient,  the  court  saying: 
"The  plaintiff  then  was  lawfully  on  the 
car  when  the  driver  seized  and  threw 
her  from  the  same.  .  .  .  The  de- 
murrer admits  all  the  facta  alleged  in 
the  complaint,  and  concedes  that  the 
defendant's  driver  was  acting  as  'the 
servant  and  agent  and  in  the  employ- 
ment of  the  defendant'  when  the  act 
complained  of  was  done.  It  may  also  be 
assumed  from  his  position  that  the 
driver  had  instructions  to  keep  the  plat- 
form of  the  car  clear  from  all  pas- 
sengers as  well  as  all  other  intruders 
who  might  be  there  without  right,  and 
contrary  to  the  regulations  of  the  com- 
pany. This,  no  doubt,  was  his  regular 
duty,  and  it  was  necessarily  intrusted 
to  his  judgment  to  decide,"  etc.  The 
court  then  determined  the  further  point 
stated  in  the  text. 

I  Fisher  v.  Brooklyn  Jockey  Clul 
(1900)  50  App.  Div.  446,  64  N.  Y. 
Supp.  69,  outer,  per  Willard  Bartlett, 
J.  An  averment  of  negligence  of  the 
principal  may  be  sustained  by  evidence 
of  negligence  of  his  agent  or  servant. 
Brucker  v.  Fromont  (1796)  6  T.  R. 
659,  3  Revised  Rep.  303;  Birmingham 
R.  Light  £  P.  Co.  v.  Randle  (1906) 
149  Ala.  539,  43  So.  355;  Lookout 
Mountain  Iron  Co.  v.  Lea  (1906)  144 
Ala.  169,  39  So.  1017;  Shepard  v.  Wood 
(1907)  116  App.  Div.  861,  102  N.  Y. 
Supp.  306.  See  also  DobUn  v.  Foyles 
(1812)  2  Cranch,  C.  C.  65,  Fed.  Cas. 
No.  3,942;  Brasher  v.  Kennedy  (1849) 
10  B.  Mon.  28,  30.     "If  a  man   is  an- 
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ment  commonly  sufficient  is  that  the  defendant  did  the  act  "by"  a 
servant  or  an  agent,*  even  in  an  action  for  assault  and  battery  against 
a  private     or  a  public  *  corporation,  or  where  words  of  personal  im- 


swerable  for  ■  the  wrong  of  another, 
whether  it  be  fraud  or  other  wrong,  it 
may  be  described  in  pleading  as  the 
wrong  of  the  person  who  is  sought  to 
he  made  answerable  in  the  action." 
Barivick  v.  English  Joint  Stock  Bank 
(2867)  L.  R.  2  Exch.  257,  12  Eng.  Rul. 
Cas.  298,  holding  that  fraud  of  the 
defendant's  agent  for  which  the  defend- 
ant was  liable  was  properly  charged 
as  the  defendant's  fraud.  Followed  in 
Mackay  v.  Commercial  Bank  (1874)  L. 
R.  5  P.  C.  394,  43  L.  J.  P.  C.  N.  S. 
31,  30  L.  T.  N.  S.  180,  22  Week.  Rep. 
473.  "To  state  a  cause  of  action  against 
the  defendant  for  a  wrong  committed 
bj'  his  servant,  the  ultimate  fact  neces- 
sary to  be  alleged  is  that  the  wrongful 
act  was  committed  by  the  defendant. 
This  may  be  alleged  either  by  alleging 
that  the  defendant  by  his  servant  com- 
mitted the  act,  or,  without  noticing  the 
servant,  by  alleging  that  the  defendant 
committed  the  act."  Klugman  v.  Sani- 
tary Laundry  Co.  (1908)  141  111.  App. 
422. 

2  Yoegeli  v.  Pickel  Marble  &  Granite 
Oo.  (1892)  49  Mo.  App.  643,  charging 
a.  negligent  act  of  the  defendant  by  its 
servants.  See  also  Lewis  v.  Schultz 
(1896)  98  Iowa,  341,  67  N.  W.  266; 
Wahash  R.  Co.  v.  Savage  (1886)  110 
Ind.  156,  9  N.  E.  85.  In  Bessemer  Coal 
Iron  &  Land  Co.  v.  Doak  (1907)  152 
Ala.  166,  12  L.R.A.(N.S.)  389,  44  So. 
627,  an  allegation  that  the  defendant, 
^"by  its  agents,  servants,"  etc.,  "while 
in  the  line  or  scope  of  their  employ- 
ment," exploded  charges  of  gunpowder, 
■etc.,  as  stated  in  the  count  there  quoted 
in  full,  was  held  to  show  sufficiently 
that  the  act  of  the  servant  was  the  act 
of  the  master.  In  Ba/nister  v.  Pennsyl- 
vania Co.  (1884)  98  Ind.  220,  an  action 
for  running  over  the  plaintiff's  stock 
on  the  defendant's  railroad  track,  the 
complaint,  quoted  in  full  and  held  clear- 
ly sufficient  on  demurrer,  not  only 
averred  that  the  act  complained  of  was 
wrongful,  but  that  it  was  performed  by 
the  defendant's  servants  and  employees 
"in  the  line  of  their  duty,  and  within 
the  scope  of  their  employment,  and 
under  the  directions  and  instructions" 
of  the  defendant. 

M.  &  S.  Vol.  VII.— 487. 


"It  is  a  well  recognized  rule  of  plead- 
ing that,  in  the  allegation  of  an  essen- 
tial fact,  it  is  unnecessary  to  state  such 
circumstances  as  merely  tend  to  prove 
the  truth  of  it."  Wallace  v.  Newark 
(1903)  69  N.  J.  L.  495,  55  Atl.  1078. 

3  In  Lewis  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.  (1888)  35  Fed.  639,  a  com- 
plaint alleging  that  the  defendant,  by 
one  of  its  employees,  committed  an 
assault  and  battery  upon  the  plaintiff, 
was  held  sufficient  on  demurrer,  for, 
said  Brewer,  J.,  "I  also  take  it  to  be 
settled  under  the  rules  of  pleading  that 
what  was  equivalent  to  a  common  count 
under  the  old  practice  is  good  now  as 
against  an  objection  raised  by  demur- 
rer." In  Letts  V.  Hoboken  R.  Ware- 
house &  S.  S.  Connecting  Go.  (1904) 
70  N.  J.  L.  358,  57  Atl.  392,  a  count 
alleging  that  "the  defendant,  by  its 
agents  and  servants,  made  an  assault 
upon  the  plaintiff's  intestate,  and  shot 
and  killed  him,"  was  upheld  on  demur- 
rer. In  Pittsburgh,  G.  &  St.  L.  R.  Co. 
v.  Theobald  (1875)  51  Ind.  246,  the 
complaint,  quoted  in  full  and  held  suffi- 
cient, alleged  that  the  plaintiff  was  a 
passenger  on  the  defendant's  train,  and 
that  the  defendant,  "by  its  servants  and 
agents,"  violently  threw  him  off,  etc. 
See  also  Singer  Sewing  Mach.  Co.  v. 
Phipps,  —  Ind.  App.  — ,  94  N.  E.  793 ; 
Boutwell  V.  Medling  Mill.  Co.  (1908) 
49  Tex.  Civ.  App.  485,  108  S.  W.  1025. 

But  a  general  allegation  that  the 
defendant,  by  its  agent,  made  an  as- 
sault, signifies  nothing  when  the  facts 
and  circumstances  disclosed  in  the 
pleading  clearly  show  that  it  was  a 
mere  volunteer  assault,  disconnected 
from  the  servant's  employment.  Bud- 
son  V.  Missouri,  K.  d  T.  R.  Co.  (1876) 
16  Kan.  470,  sustaining  a  demurrer  to 
a  declaration  charging  an  assault  and 
battery  upon  the  plaintiff  by  the  de- 
fendant's freight  agent  when  the  plain- 
tiff demanded  his  freight  at  the  defend- 
ant's depot. 

4  In  Wallace  v.  Newark  (1903)  69 
N.  J.  L.  495,  55  Atl.  1078,  where  a 
declaration  charged  that  a  municipal 
corporation,  by  its  agents  duly  author- 
ized, empowered,  and  directed  so  to  do, 
committed  upon  the  plaintiff  a  tort  con- 
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port  are  used  in  describing  the  servant's  act.*  While  it  is  incumbent 
upon  the  plaintiff  to  show,  in  cases  where  this  form  of  pleading  js 
employed,  that  the  defendant's  servants  were  acting  within  the  scope 
of  their  employment  in  so  far  as  the  right  of  recovery  is  based  upon 
their  acts,  this  requirement  may  be  met  by  satisfying  the  rule  that 
"what  is  plainly  implied  in  a  pleading  is  as  much  a  part  of  it  as 
what  is  expressed."  ^  Thus,  in  a  complaint  alleging  not  only  that 
"the  defendants,  through  their  agents  and  employees,"  were  engaged 
in  an  operation  described,  but  also  that  the  work  was  being  done  in 
a  grossly  negligent  and  careless  manner,  in  that  the  "defendants,  by 
their  agents  and  servants,  did,"  etc.,  particularizing  their  acts,  "there 
was  a  plain  implication  that  the  agents  and  servants  were  acting 
within  the  scope  of  their  employment,  because,  if  they  were  not,  it 
was  not  true  that  the  defendants,  by  them,  did  the  acts  described."  ' 


sisting  of  assaults,  batteries,  and  false 
imprisonment,  it  was  held  on  demurrer 
that  this  was  a  suflBcient  allegation  of 
the  tortious  act  by  the  corporation; 
that  the  details  of  the  authorization 
were  a  matter  for  proof  at  the  trial 
rather  than  a  necessary  allegation  in 
the  pleading;  and  that  the  demurrer 
admitted  that  the  acts  complained  of 
were  not  ultra  vires,  but  that  the  agents 
of  the  corporation  had  competent  au- 
thority to  commit  the  assaults. 

5  In  Ploof  V.  Putnam  (1908)  81  Vt. 
471,  20  L.R.A.(N.S.)  152,  130  Am.  St. 
Rep.  1072,  71  Atl.  188,  15  Ann.  Cas. 
1151,  a  count  in  trespass  was  joined 
with  a  count  in  case  for  damages  re- 
sulting from  unmooring  the  plaintiff's 
sloop  from  the  defendant's  dock.  The 
count  in  trespass  contained  the  allega- 
tion that  "the  said  defendant,  by  his 
said  agent  and  servant,  with  force  and 
arms,  wilfully  and  designedly  cast  off 
and  unmoored  the  said  sloop,"  etc. . 
and  the  count  in  case  alleged  that  the 
dock  was  in  charge  of  defendant's  serv- 
ant, etc.,  and  "the  said  defendant,  by 
his  said  agent  and  servant  .  .  .  neg- 
ligently, carelessly,  and  wrongfully  cast 
off,"  etc.  Both  counts  were  held  suffi- 
cient on  demurrer,  the  court  saying: 
"The  defendant  insists  that  the  counts 
are  defective  in  that  they  fail  to  show 
that  the  servant,  in  casting  off  the  rope, 
was  acting  within  the  scope  of  his  em- 
ployment. It  is  said  that  the  allega- 
tion that  the  island  and  dock  were  in 
charge  of  the  servant  does  not  imply 
authority  to  do   an  unlawful  act,  and 


that  the  allegations  as  a  whole  fairly 
indicate  that  the  servant  unmoored  the 
sloop  for  a  wrongful  purpose  of  his 
own,  and  not  by  virtue  of  any  general 
authority  or  special  instructions  re- 
ceived from  the  defendant.  But  we 
think  the  counts  are  sufficient  in  this 
respect.  The  allegation  is  that  the  de- 
fendant did  this  by  his  servant.  The 
words  'wilfully  and  designedly,'  in  one 
count,  and  'negligently,  carelessly,  and 
wrongfully,'  in  the  other,  are  not  ap- 
plied to  the  servant,  but  to  the  defend- 
ant, acting  through  the  servant.  The 
necessary  implication  is  that  the  serv- 
ant was  acting  within  the  scope  of  his 
employment." 

6  Western  Real  Estate  Trustees  v. 
Hughes  (1909)  96  C.  C.  A.  658,  172 
Fed.  206.  Averment  that  the  defendant 
corporation,  "by  its  servants  and 
agents,"  perpetrated  the  acts  com- 
plained of,  is  equivalent  to  an  averment 
that  the  acts  were  done  through  its 
duly  authorized  agents  and  servants, 
and  within  the  lines  of  their  respective 
duties.  Wabash  R.  Go.  v.  Savage 
(1886)  110  Ind.  156,  9  N.  E.  85,  where 
the  plaintiff  was  a  passenger,  suing  for 
a  wrongful  ejection  from  the  defend- 
ant's train,  and  the  violence  used 
against  the  plaintiff  was  thus  described. 

7  Western  Real  Estate  Trustees  v. 
Hughes  (1909)  supra,  holding  that  an 
objection  to  the  introduction  of  evi- 
dence on  the  trial,  as  not  being  within 
the  scope  of  the  allegations,  was  prop- 
erly overruled.  It  will  be  observed  that 
this  case  differs  from  Birnbaum  v.  Lord 


f  2528] 


REMEDIES  AND  PEOCEDURB. 


7779 


2528.  Shewing  proximate  connection  between  wrong  and  injury. — 

The  commonplace  rule  of  pleading  that  a  declaration  or  complaint  is 
demurrable  if  it  fails  to  state  a  cause  of  action,  and  the  equally  famil- 
iar principle  in  the  substantive  law  of  torts,  that  an  actionable  in- 
jury must  be  the  proximate  consequence  of  a  wrongful  act  or  omis- 
sion, make  it  necessary  that  a  plaintiff,  in  the  class  of  actions  here 
considered,  shall  show  in  his  pleading  with  reasonable  certainty  that 
the  alleged  wrong  was  the  proximate  cause  of  his  injury.^  A  fatal 
defect  in  this  regard  is  most  frequently  found  in  cases  where  the 
complaint  shows  upon  its  face  that  the  accident  or  injury  was  caused 
by  an  intervening  agency;  but  it  may  appear  in  cases  where  an  al- 
leged negligent  act  of  the  defendant  is  alone  involved.  Thus,  in  a 
case  where  the  plaintiff's  complaint  concluded  with  an  averment  that 


(1894)  7  Misc.  493,  28  N.  Y.  Supp.  17, 
quoted  ante,  %  2525,  note  12,  the  serv- 
ant's acts  in  the  latter  case  not  being  ex- 
pressly charged  as  the  defendant's  acts. 

"The  unequivocal  allegation  that  the 
act  is  done  by  the  principal  or  master 
by  or  through  the  agent  or  servant  nec- 
essarily connotes  the  idea  that  tlie 
agent  or  servant  was  employed  or  di- 
rected to  do  the  particular  act."  Per 
Powell,  J.,  obiter,  in  Lewis  v.  Amorous 
(1907)  3  Ga.  App.  50,  59  S.  E.  338, 
where  this  simple  and  direct  statement 
was  not  made  and  the  court  expressed 
approval  as  follows:  "However,  the 
plaintiff,  by  stating  his  action  with 
greater  particularity,  has  disclosed 
(what  in  the  event  of  his  having  used 
the  other  form  of  pleading  would  not 
have  been  developed  until  he  pre- 
sented his  evidence)  the  fact  that 
no  such  agency  existed  as  would 
make  the  alleged  principal  responsible 
for  the  act  of  the  agent.  The  practice 
of  pleading  facts  relied  upon  with  par- 
ticularity is  commendable;  for  it  is 
better  for  plaintiff,  for  defendant,  and 
for  the  court  that  the  case  should  be 
ended  by  demurrer,  rather  than  that 
the  same  result  should  be  reached 
through  nonsuit  or  verdict  after  all  the 
expense  and  trouble  of  preparation  and 
trial  have  been  incurred." 

1  In  Snyder  v.  Hannibal  &  8t.  J.  R. 
Co.  (1875)  60  Mo.  413,  the  plaintiff's 
pleading  showed  that  his  infant  son  at- 
tempted to  get  on  the  defendant's  train 
of  his  own  motion,  and  in  pursuance  of 
his  childish  instincts,  and  in  conse- 
quence of  the  former  permission  and  en- 


couragement extended  to  him  by  de- 
fendant's servants,  and  was  thereby  in- 
jured. It  contained  no  allegation  of 
negligence  on  the  part  of  defendant's 
servants  at  the  time  the  child  attempted 
to  get  upon  the  train,  and  for  this  rea- 
son did  not  state  a  cause  of  action,  the 
court  saying:  "From  all  that  appears, 
the  defendant's  servants  were,  at  the 
time  of  the  injury,  in  the  exercise  of 
usual  and  ordinary  care,  and  were  not 
cognizant  of  the  child's  attempt  to  get 
upon  the  cars.  The  previous  encour- 
agement, alleged  to  have  been  given  by 
defendant's  servants  to  plaintiff's  child 
and  other  children,  to  get  upon  their 
cars  while  the  same  were  in  motion, 
even  if  it  could  be  held  to  have  been 
within  the  range  of  their  employment, 
would  not  be  the  proximate  cause  of  the 
injury  complained   of   here." 

Where  the  negligence  complained  of 
was  the  failure  of  the  servants  of  the 
defendant  common  carrier  to  protect  the 
plaintiff,  a  passenger,  from  being  as- 
saulted by  a  fellow  passenger,  after 
knowledge  of  the  threatened  danger,  the 
complaint  should  show  that  the  serv- 
ants could  have  prevented  the  injury; 
but  an  averment  that  "such  negligence 
on  the  part  of  the  servants  of  the  de- 
fendant resulted  in  the  injuries  of  the 
plaintiff,  as  aforesaid,"  was  sufficient; 
for,  said  the  court,  "if  said  negligence 
resulted  in  plaintiff's  injury,  then  the 
injury  could  have,  of  course,  been  pre- 
vented by  their  interference."  Culber- 
son V.  Empire  Goal  Co.  (1908)  156  Ala. 
416,  47  So.  237. 
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his  injury  by  collision  with  the  defendant's  train  at  a  railroad  cross- 
ing was  caused  "solely  by  the  wrongfulness,  carelessness,  and  negli- 
gence of  the  defendant,"  it  was  held  demurrable,  although  it  had 
already  charged  that,  as  the  plaintiff  came  upon  the  crossing,  the 
defendant's  locomotive,  in  charge  of  its  servants,  "wrongfully  and 
negligently"  and  "rapidly  and  recklessly"  approached  the  crossing 
without  giving  any  warning  signal,  and  struck  the  plaintiff's  horse 
and  wagon.  "It  is  averred  there  was  negligence  in  approaching  the 
crossing,  and  there  was  an  injury ;  but  it  is  not  shown  that  this  neg- 
ligence caused  or  helped  to  cause  the  injury,"  said  the  court.  "The 
only  negligence  attempted  to  be  charged  is  the  rapid  and  neg- 
ligent approach  to  the  crossing.  This  may  be  true,  and  still  the 
engine  may  have  slowly  entered  upon  and  across  the  street  crossing 
with  due  care  and  proper  precaution.  The  injury  happened  in  the 
street  at  the  crossing,  and  there  is  nothing  to  show  that  the  engine 
was  there  being  negligently  operated,  nor  is  there  any  averment  to 
show  that  it  was  not  at  that  place  operated  with  due  care  and  cau- 
tion." ^ 

2529.  Definiteness  and  certainty;  in  allegation  of  negligence. — 
The  allegation  of  negligence  in  the  doing  of  an  act  by  a  servant 
is  the  statement  of  an  ultimate  and  issuable  fact ;  and  when  the  act 
itself  is  sufficiently  described,^  a  general  characterization  of  it  as 

8  Cincinnati,  H.  &  D.  R.  Go.  v.  Voght  plaint  averred  tliat  the  company  "caused 

(1901)   26  Ind.  App.  665,  60  N.  E.  797.  one  of  its  locomotives,  with  a  train  of 

In  Pittsburgh,  G.  &  St.  L.  R.  Go.  v.  cars  attached  thereto,  to  pass  rapidly 
Gonn  (1885)  104  Ind.  64,  3  N.  E.  636,  along  said  railroad  track  and  over  said 
the  complaint  averred:  "The  defendant  crossing,  and  in  so  doing  negligently 
[appellant]  with  gross  negligence  and  and  carelessly  omittted  to  give  any  sig- 
in  a  careless  and  reckless  manner,  nal  of  its  approach  by  bell,  whistle,  or 
caused  one  of  its  locomotives,  then  and  otherwise;  that  while  said  locomotive 
there  operated  by  its  servants  and  and  cars  were  being  run  along  said 
agents,  to  rapidly  approach  said  North  track  and  over  said  crossing  in  the  neg- 
street,  in  and  along  said  switch  or  side  ligent  and  careless  manner  aforesaid, 
track,  without  having  the  headlight  lit  the  same  ran  against  and  upon  said 
in  said  locomotive,  and  without  giving  plaintiflf."  It  was  held  that  this  aver- 
any  reasonable,  timely,  or  proper  warn-  ment  did  not  show  that  the  injury  was 
ing,  notice,  or  signal  of  its  approach,  occasioned  by  any  act  or  omission 
either  by  ringing  the  bell  or  blowing  the  averred  to  have  been  negligent, 
whistle  at  a  safe  and  reasonable  dis-  l  In  Gincinmati,  E.  &  D.  R.  Go.  v. 
tance  from  said  crossing  of  said  switch  Chester  (1877)  57  Ind.  297,  a  general 
or  side  track,  at  said  North  street."  demurrer  was  overruled,  but  a  motion 
It  was  held  that  this  averment  charged  to  make  more  specific  was  granted, 
the  company  with  negligence  only  in  its  where  the  complaint  alleged  that  the 
rapid  approach  toward  North  street  in  train  on  which  the  plaintiff  was  a 
the  manner  stated,  and  that  it  did  not  passenger  was  thrown  off  the  track 
show  the  injury  was  caused  by  the  com-  tlirough  the  negligence  of  defendant,  its 
pany's   negligence.  servants  and  agents;   leaving  it  uncer- 

In  Ohio  &  M.  R.  Go.  v.  Engrer  (1891)  tain  whether  the  road  was  negligently 

4  Ind.  App.  261,  30  N.  E.  924,  the  com-  constructed  or  negligently  suffered  to  get 
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negligent  is  enough,*  not  only  as  against  a  general  demurrer,'  but  as 
against  a  motion  to  make  more  definite  and  certain,*  at  least,  where 
it  is  presumptively  not  within  the  plaintiff's  ability  to  furnish  the 
specific  facts  demanded  by  the  motion.* 

So  long  as  the  plaintiff  adheres  to  the  injury  originally  declared 
upon,  he  may  amend  his  pleading  by  alleging  that  the  injury  was 
caused  in  a  different  manner,  without  infringing  the  general  rule 
against  introducing  a  new  cause  of  action.® 

out  of  repair,  or  whether  the  employees  plaintiflf's  cow  was  on  the  defendant's 

were  negligent,  etc.  track,   and  that  the   defendant,   by   its 

2  See  Stephenson  v.  Southern  P.  Co.  servants  and  agents,  did  run  and  man- 
( 1894 )  102  Cal.  147,  34  Pac.  619,  36  age  one  of  the  engines  in  such  a  grossly 
Pac.  407;   Ohio  &  M.  R.  Co.  v.  Engrer  negligent  and  careless  manner  that  the 

(1891)  4  Ind.  App.  261,  30  N.  E.  924.    same  ran  against  and  over  said  cow  and 

3  Hawker  v.   Baltimore  d   0.  R.   Co.    killed  her. 

(1879)  15  W.  Va.  628,  36  Am.  Eep.  825,        6  Adams  Exp.  Co.  v.  Aldridge   (1904) 

where  the  allegation  held  sufficient  was  20  Colo.   App.   74,  77  Pac.  6.     In  that 

that   "the   defendant   negligently,   care-  case  the  plaintiff  was  injured  by  collision 

lessly,  and  wrongfully  caused  a  train  of  with  a  horse  and  wagon  alleged  to  have 

cars  on  its  railroad  to  be  propelled  and  been  carelessly  managed  and  driven  by 

driven     upon"     the     plaintiff's     cattle,  the  defendants'  servant.     Holding  that 

Cleveland,  C.  C.  d  I.  R.  Co.  v.  Wynant  a   motion   for   an   order   requiring   the 

(1884)   100  Ind.  160;  Ohio  &  M.  R.  Co.  plaintiff  to  state  clearly  and  specifically 

V.  McCartney    (1889)    121  Ind.  385,  23  in  what  the  alleged  negligence  consisted, 

N.   E.   258,   the   complaint   alleging  de-  and   particularly   in   what  manner   the 

struction  of  the  plaintiff's  property  by  horse  and  wagon  were  negligently  driv- 

flre    caused    by    sparks,    etc.,    from    de-  en  or  managed,  was  properly  denied,  the 

fendant's  locomotives;  Ohio  &  M.  R.  Co.  court  said:  "The  driver  might  have  been 

V.   Craycraft    (1892)    5   Ind.   App.   335,  asleep,   or,   instead    of    looking    before 

32  N.  E.  297 ;  Indianapolis,  C.  &  L.  R.  him,  or  observing  what  was  in  his  way, 

Co.    V.    Hamilton    (1873)    44    Ind.    76;  his  attention  might  have  been  fixed  on 

Adams  Exp.  Go.  v.  Aldridge   (1904)   20  some  object  in  another  direction,  or  he 

Colo.    App.    74,    77    Pac.    6 ;    Fisher   v.  might  have  been  heedless  generally,  and 

Western  Fuse  &  Explosives  Co.    (1910)  oblivious    to    his    surroundings.      Such 

12  Cal.  App.  739,  108  Pac.  659,  holding  things  as  these  and  other  possible  ele- 

that  a  cause  of  action  was  shown  by  a  ments  of  negligence  on  the  part  of  the 

complaint  stating  that  the  plaintiff  was  driver,    if    they    existed,    the    plaintiff 

injured  by  an  explosion  of  gunpowder  could  not  be  supposed  to  know.     .     .     . 

caused   by  the    act   of   the   defendants'  But   if   she  had  undertaken  to  specify 

servant  "in  recklessly  and  heedlessly  ig-  particular  acts  of  negligence,  she  would 

niting  said  powder;"  for,  said  the  court,  have    been    confined    in    her    proofs    to 

"both    'reckless'    and    'heedless'    imply  those  acts  so  that,  in  ease  of  mistake 

negligence  or  the  want  of  care."  in  her  allegations,  she  would  have  been 

4  Ohio    &    M.    R.    Co.    V.    Craycraft  driven  out  of  court,  even  if  her  cause 

(1892)  5  Ind.  App.  335,  32  N.  E.  297,    was  meritorious." 

where  the  allegation  was  that  the  de-  ^Flaherty  v.  Butte  Electric  R.  Co. 
fendant  "carelessly,  negligently,  and  (1911)  43  Mont.  141,  115  Pac.  40,  in 
wrongfully  ran  its  train  over  and  upon  which  case  the  complaint  originally 
the  plaintiff's  brown  horse  mule,"  and,  charged  that  the  motorman  of  the  de- 
said  the  court,  the  plaintiff  would  not  fendant's  street  car  failed  to  turn  off 
be  expected  to  know  the  exact  manner  the  electric  current,  apply  the  brakes, 
in  which  the  engineer  or  others  in  and  stop  the  car,  before  striking  the 
charge  of  the  train  operated  the  same,  plaintiff,  a  child  on  the  track,  and  an 
Qrinde  v.  M.  &  St.  P.  R.  Co.  (1878)  42  amendment  was  properly  allowed  by 
Iowa,  376,  denying  the  motion  as  substituting  an  allegation  that  the  mo- 
against    a    petition    alleging    that    the  torman  failed  to  keep  any  vigilant  or 
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2530.  — in  miscellaneous  particulars. —  The  declaration  or  complaint 
should  contain  enough  to  enable  the  court  to  determine  on  a  demurrer 
whether  the  defendant  appears  to  be  liable.^  Facts  constituting  the 
cause  of  action  relied  on  should  be  directly  alleged,  and  not  left  to 
inference.  Thus,  if  the  servant's  knowledge  of  the  plaintiff's  peril  is 
essential  to  support  the  action,  it  is  not  enough  to  aver  that  the  plain- 
tiff's situation  of  peril  was  plainly  visible  to  the  servant.^  The  name 
of  the  servant  whose  negligent  act  caused  the  plaintiff's  injury  need 
not  be  alleged,  nor  the  exact  day  of  the  month  when  he  was  injured.* 
An  allegation  identifying  with  reasonable  certainty  the  servants 
charged  to  have  committed  the  wrongful  act,  and  distinguishing  them 
from  other  servants  for  whose  conduct  on  the  particular  occasion 
the  defendant  might  not  be  liable,  will  withstand  a  demurrer  on  the 
ground  of  ambiguity.*  An  allegation  that  "the  defendant"  railroad 
company  negligently  and  wrongfully  increased  the  speed  of  a  train 
so  suddenly  that  the  plaintiff,  a  passenger  thereon,  was  injured  while 
alighting,  was  sufficient  without  showing  what  servant  caused  the 
sudden  acceleration  of  motion,  or  by  what  acts  he  caused  it,  or  in 


proper  lookout,  whereby  he  might  have 
seen  the  child  and  avoided  the  injury. 
1  In  Pennsylvania  Co.  v.  Dean  (1883) 
92  Ind.  459,  where  the  complaint  is 
quoted  in  full,  and  it  was  held  that  a 
motion  to  make  it  more  specific  should 
be  granted,  the  complaint  simply 
showed  that  the  plaintiff  was  on  the 
defendant's  train  when  he  was  ordered 
to  jump  off,  and  was  injured  in  so  do- 
ing. Whether  he  was  there  as  a  pas- 
senger, an  employee,  or  a  trespasser, 
was  not  stated.  The  court  held  that 
the  rights  and  liabilities  of  the  defend- 
ant could  not  intelligently  be  adjudi- 
cated without  knowing  in  what  capacity 
the  plaintiff  was  riding  on  the  train. 
Furthermore,  the  complaint  alleged  that 
the  train  was  in  motion,  but  whether 
moving  rapidly  or  slowly  was  not  stat- 
ed. The  averment  might  be  true  and 
yet  the  train  moving  at  such  a  mod- 
erate rate  of  speed  as  not  to  make  the 
alighting  from  it  necessarily  or  even 
probably  dangerous.  The  complaint 
stated  that  the  plaintiff  was  an  infant, 
without  otherwise  giving  his  age.  This 
would  have  been  true  if  he  had  been 
very  near  twenty-one  years  old,  and  the 
averment  afforded  no  adequate  idea  of 
his  ability  or  inability  to  take  care  of 
himself.   The  circumstances  under  which 


the  plaintiff  was  compelled  to  jump 
from  the  train  were  not  alleged.  In 
the  foregoing  particulars  the  plaintiff 
was  required  to  make  his  complaint 
more  specific. 

Z  Daniels  v.  Carney  (1906)  148  Ala. 
81,  7  L.R.A.(N.S.)  920,  121  Am.  St. 
Rep.  34,  42  So.  452,  12  Ann.  Cas.  612 
("to  say  that  an  object  was  plainly 
visible  is  not  the  equivalent  to  saying 
that  it  was  seen" ) . 

3  Texas  &  P.  B.  Go.  v.  Easton  (1893) 
2  Tex.  Civ.  App.  378,  21  S.  W.  575, 
overruling  a  special  demurrer. 

i  Trabing  v.  California  Nav.  <i 
Improv.  Co.  (1898)  121  Cal.  137,  53 
Pac.  644,  where  the  action  was  for  as- 
sault and  battery  by  servants  of  the  de- 
fendant, a  common  carrier,  on  board  its 
steamer,  and  the  wrongs  were  alleged  to 
have  been  committed  by  the  defendant's 
servants  and  agents  "who  were  at  said 
time  in  charge  of  said  steamer,"  and  it 
was  held  that  this  allegation  sufficiently 
distinguished  between  those  who  were 
authorized  to  represent  the  defendant 
in  the  management  and  control  of  the 
boat  and  its  business,  and  those  who, 
though  employees  and  servants,  were 
merely  laborers,  and  under  the  immedi- 
ate control  of  those  in  "charge  of  said 
steamer." 
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what  respect  such  acts  were  negligent  and  wrongful.*  A  complaint 
alleging  that,  without  any  fault  of  the  plaintiff,  he  was  run  over  by 
a  train  while  he  was  on  the  defendant's  railroad  track,  sufficiently  al- 
leged that  he  was  rightfully  on  the  track;  for  if  he  had  been  there 
wrongfully,  he  would  not  have  been  without  fault* 

2531.  Allegation  of  wilful  injury;  form  of.—  A  pleading  which, 
without  using  the  word  "wilful,"  in  apt  terms  described  the  kicking 
of  the  plaintiff  from  the  defendant's  car  as  a  deliberate  and  inten- 
tional act,  sufficiently  alleged  a  wilful  injury,  although  the  act  was 
also  characterized  as  negligent.-'  But  a  petition  did  not  charge  a 
"wilful  trespass"  by  a  servant  where  it  alleged  that  the  act  was 
"deliberately"  done,  and  the  inappropriateness  of  that  word  to  convey 
any  meaning  was  evident  from  the  other  statements  in  the  petition.^ 
Averment  that  the  defendant's  servants  "recklessly  and  wantonly  or 
intentionally"  inflicted  the  injuries  complained  of  was  pronounced 
sufficient  on  demurrer,  though  the  pleading  did  not  particularize  in 
what  the  wantonness  or  wilfulness  consisted ;  ^  nor  was  it  a  tenable 
objection  that  the  averment  was  in  the  alternative.*  An  allegation 
will  not  be  treated  as  one  for  wanton  injury,  but  only  as  one  for 
simple  negligence,  if  it  does  not  directly  and  in  terms  charge  that 
the  injury  was  wantonly  inflicted,  and  in  undertaking  to  state  the 
facts  constituting  wantonness  falls  short  of  averments  essential  to  that 

5  Louisville   &    N.    R.    Co.    v.    Crunk  the  defendant's  horse  and  wagon,  driven 

(1889)    119  Ind.  542,  12  Am.  St.  Rep.  by  his  servant.     The  petition  -was  held 

443,  21   N.   E.   31,  holding  that  a  mo-  sufficient,  although  Georgia  Civil  Code, 

tion  to  require  the  complaint  to  be  made  §    3031,    provides    that    "the    principal 

more  specific  in  the  particulars  stated  is    not   liable    for    the    trespass    of    his 

in   the   text   was    properly    denied,   the  agent  unless  done  by  his  command,  or 

court  saying:      "The  pleading  must  be  assented  to  by  him;"  and  there  was  no 

construed   in   the   light   and   knowledge  allegation  that  the  defendant  either  com- 

possessed   by   mankind    of    the   manner  manded   the   injury   or   assented   to   it. 

and  by  whom  passenger  trains  are  run  3  Southern    R.     Co.     v.     Weatherlow 

and    operated;    and    the    allegations    of  (1907)    153  Ala.  171,  44  So.  1019.     To 

the  complaint  are  to  be  treated  as  re-  the  same  effect  see  Bessemer  Coal,  Iron 

lating  to    and   meaning   the    employees  <£  Land   Co.  v.  Doalc    (1907)    152  Ala. 

and   agents   of   the   defendant   running  166,   12  L.R.A.(N.S.)    389,  44  So.  627. 

and  operating  the  train  of  cars,  and  are  4  Southern    B.     Co.     v.     Weatherloio 

sufficiently   certain   and   specific.      Fur-  (1907)    153  Ala.  171,  44  So.   1019,  the 

thermore,  the  plaintiff  is  not  bound  to  court  saying:     "Such  counts  have  here- 

plead  facts  which  are  peculiarly  within  tofore  been  held  sufljoient  by  this  court. 

the  knowledge  of  the  defendant."  Memphis  &  G.  R.  Co.  v.  Martin   (1897) 

6Terre  Haute  &  I.  R.  Co.  v.  Oraham  117  Ala.  367,  23  So.  231;  Alabama  0. 

(1874)  46  Ind.  239.  8.  R.  Co.  v.  Burgess    (1896)    114  Ala. 

1  Johnson  v.  Chicago,  St.  P.  M.  &  O.  587,  22  So.  169.  And  other  cases  might 
R.  Co.  (1902)  116  Iowa,  639,  88  N.  W.  be  cited."  To  those  cases  may  be  added 
gil     '  Bessemer  Coal,  Iron  &  Land,  Co.  v.  Doalc 

2  Toole  Furniture  Co.  v.  Bllis  (1908)  (1907)  152  Ala.  166,  12  L.R.A.(N.S.) 
5  Ga.  App.  271,  63  S.  E.  55,  an  action  389,  44  So.  627,  where  the  entire  count 
for  injuries  sustained  by  collision  with  held  sufficient  is  quoted. 
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end.*  In  Indiana  it  is  necessary  to  charge  in  a  complaint  which, 
seeks  redress  for  a  wilful  injury  that  the  injurious  act  was  purposely 
and  intentionally  committed,  with  the  intent  wilfully  and  purposely 
to  inflict  the  injury  complained  of ;  and  the  complaint  is  demurrable^ 
if  it  alleges  merely  that  the  act  was  wilfully  done.® 

2532.  Allegations  to  support  award  of  exemplary  damages. — Al- 
though exemplary  damages  need  not  be  demanded  eo  nomine  in  the 
plaintiff's  declaration,  the  facts  showing  a  right  to  recover  such  dam- 
ages must  be  set  out  therein.  Hence,  where  a  trial  is  had  upon  a 
declaration  sufficiently  describing  tortious  acts  of  the  defendant's, 
servants,  but  failing  to  allege  that  those  acts  were  participated  in,, 
authorized,  or  ratified  by  the  defendant,  the  latter  is  entitled  to  an 
instruction  against  the  allowance  of  exemplary  damages  in  a  juris- 
dicion  where  the  doctrine  enunciated  by  the  United  States  Supreme 
Court  (§  .2556,  post)  is  foUovsred.^ 

6  Southern    R.     Co.     v.     Weatherlow  (1909)    98  C.  C.  A.  453,  174  Fed.  607,. 

(1907)  153  Ala.  171,  44  So.  1019,  where  where  the  refusal  to  give  such  an  in- 
it  was  not  charged  that  the  injury  was  struction  was  held  to  be  reversible  er- 
wantonly  inflicted,  but  that  the  defend-  ror,  the  court  saying:  "In  the  course- 
ant's  servants  "wantonly  and  recklessly  of  the  trial  there  was  evidence  intro- 
propelled  its  said  engine  and  tender  on  duced  by  the  plaintiff  showing  that  the- 
its  track  over  a  certain  public  crossing  offending  employees  had  been  retained 
or  street,"  etc.,  and  omitted  to  charge  in  the  service  of  the  defendant,  and  some 
knowledge  on  the  part  of  the  defendant's  evidence  in  behalf  of  the  defendant,, 
servants  of  the  conditions  and  surround-  tending  to  disprove  ratification  by  the 
ings  existing  at  the  time  and  place,  and  defendant  of  the  acts  of  the  offending 
a  consciousness  on  their  part  that  such  employees.  But  how  much  more  evi- 
conduct  would  probably  result  in  injury,  dence  the  defendant  could  have  intro- 
To  the  same  effect,  see  Birmingham  Ji.  duced  had  it  had  notice  that  there  would 
Light  d  P.  Co.  v.  Brown  (1906)  150  be  such  an  issue  we  have  no  way  of 
Ala.  327,  43  So.  342.  knowing.     .     .     .     The  declaration  here 

In  Mobile  Light  d  R.   Co.  v.   Baker  alleges  only  such  facts  as  show  a  right 

(1908)  158  Ala.  491,  48  So.  119,  a  to  recover  compensatory  damages, 
count  set  out  the  conditions  surround-  .  .  .  It  is  argued  that  the  fact  that, 
ing  the  collision  between  the  defendant's  the  defendant  filed  a  plea  of  justifica- 
car  and  the  plaintiff,  and  averred  the  tion  excuses  the  want  of  sufficient  alle- 
injuries  were  caused  as  a  proximate  con-  gation  in  the  declaration  of  facts  show- 
sequence  of  the  failure  of  defendant's  ing  a  right  to  recover  punitive  damages, 
servant  in  charge  of  the  car  to  exercise  In  this  contention  we  perceive  no  merit.. 
due  care  and  diligence  to  avoid  injuring  How  such  a  plea  can  convert  a  declara- 
plaintiff  or  destroying  his  property  af-  tion  showing  only  a  right  to  recover 
ter  discovering  plaintiff's  perilous  sit-  compensatory  damages  into  a  declara- 
uation.  In  another  count  the  negligence  tion  alleging  facts  showing  a  right  to- 
alleged  was  the  failure  to  keep  a  proper  punitive  damages  we  cannot  understand. 
lookout  while  operating  a  car  on  the  Where  a  right  to  recover  punitive  dam- 
highway.  It  was  held  that  both  counts  ages  from  a  master  arises  from  a  rati- 
were  for  simple  negligence,  and  there-  fication  by  the  master  of  the  act  of  the 
fore  a  plea  of  contributory  negligence  servant,  assuredly  the  act  must  have 
was  a  good  defense.  been  ratified  before  the  action  was  in- 

e  Southern  R.  Co.  v.  McWeeley  (1909)     stituted.     With  the  effect  of  a  plea  of 

44  Ind.  App.  126,  88  N.  E.  710,  714.        justification  to  a  declaration  which  al- 

1  Norfolk  £  P.  Traction  Co.  v.  Miller   leges  a  previous  ratification,  we  are  not 
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2533.  Plea. —  In  an  action  for  the  plaintiff's  wrongful  ejection  from 
the  defendant's  railroad  train  by  the  conductor,  a  plea  of  justifica- 
tion that  the  plaintiff  was  disorderly,  and  the  conductor  was  acting- 
as  a  police  officer,  and  under  authority  of  the  statute,  was  manifestly 
insufficient  because  of  the  omission  to  allege  that  the  conductor  used 
only  such  force  as  was  necessary  to  accomplish  the  plaintiff's  re- 
moval. Since  a  plea  of  contributory  negligence  will  not  avail  against 
a  declaration  in  trespass,  such  a  plea,  purporting  to  answer  a  declara- 
tion as  a  whole  when  some  of  the  counts  are  in  case  and  some  in, 
trespass,  is  demurrable.* 

C.  Evidence. 

2534.  Burden  of  proof  and  degree  of  proof.  — It  is  incumbent  upon  a 
plaintiff  suing  for  an  injury  caused  by  the  alleged  wilful  ^  or  negli- 
gent *  act  of  the  defendant's  servant,  to  prove  by  a  fair  preponder- 
ance of  evidence  that  the  servant  was  the  author  of  the  wrong;  and 
this  fact  must  not  be  left  in  the  realm  of  conjecture,  even  where 
the  plaintiff  has  the  benefit  of  the  maxim,  Bes  ipsa  loquitur.^  In 
an  action  for  assault  and  battery  committed  by  the  defendant's  serv- 
ant, the  burden  of  proving  that  the  act  was  done  in  the  prosecution 
of  the  master's  business  is  ordinarily  upon  the  plaintiff.*     A  person 

here  concerned.    That  such  a  plea  cannot  the  power   conferred  upon  him  by  the 

supply  an  entire  lack  of   allegation   of  statute,  was  demurrable. 

ratification   in  the   declaration   is   suffi-  2  City  Delivery  Co.  v.  Henry    ( 1903  )• 

cient  for  this  case."  139  Ala.  161,  34  So.  389. 

"In  order  to  recover  exemplary  dam-  l  Bogle  v.   H.  E.   Franklin  Mfg.  Go.. 

ages  in  any  case  it  must  appear  from  (1907)   105  N.  Y.  Supp.  1094,  an  action, 

the  complaint,  either  by  direct  averment  for  assault  and  battery. 

or   from    necessary   inference,   that   the  2  Halsch  v.  J.  B.  &  J.  M.  Cornell  Co. 

act  occasioning  the  damages  was  done  (1906)    49  Misc.   525,  97  N.  Y.   Supp. 

maliciously,   or   was   the   result  of  the  983,  where  a  judgment  for  the  plaintiflT 

wilful  misconduct  of  the  defendant,  or  was    reversed   for   total    lack   of   proof 

that  reckless  indifference  to  the  rights  that  an  object  which  fell  upon  him  from 

of  others  which  is  equivalent  to  an  in-  an  upper  story  of  defendant  s  building 

tentional  violation  of  them."     Sullivan  "»  process  of  construction  was  dropped 

/»             r>    J  la^..    n^    /1aBK^   19  fir  by  the  defendant's  servants,  instead  of 

l-J^^'MTf^  f      T     %A\^J\nl'    the  servants  of  another  master  working 
392,  406,  53  Am.  Rep.  364    7  Pac.  508     ^^  ^^^  ^^^^ 

To  the  same  point,  see  InternaUonal  d  ^^       ^   American  Tract  Soc.   {Wolf 

G.  N.  B.  Co.  V.  Garcia  (1888)   70  Tex.  ^    jjoimey)    (1900)    164  N.  Y.  30,   51 

207,  7  S.  W.  802.  L.R.A.  241,  58  N.  E.  31,  where  the  facts 

1  Moore  v.  Nashville,  C.  d  St.  L.  B.  ^gj.^   nearly   the   same  as   in   the   case 

Co.    (1903)    137   Ala.   495,   34   So.   616,  gjted  in  the  last  preceding  note,  except 

also  holding  that  a  fortiori,  another  plea  that  there  was  a  presumption  that  the 

averring     substantially    nothing    more  plaintiff's  injury  was  the  result  of  the 

than  that  the  conductor,  at  the  time  he  negligence  of  someone. 

elected  the  plaintiff,   was   acting   as   a  i  Bogle  v.  B.  E.  Franklin  Mfg.  Co. 

police  officer  of  the  state  by  virtue  of  (1907)    105    N.    Y.    Supp.    1094;    New^ 
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suing  for  his  ejection  from  a  street  car  by  the  defendant  company's 
motorman  must  fail  in  the  absence  of  evidence  that  the  motorman 
was  acting  within  the  scope  of  his  authority.^  Likewise,  in  an  action 
by  a  trespasser  for  injury  consequent  upon  his  ejection  from  a  freight 
train  by  a  brakeman,  the  burden  is  upon  the  plaintiff  to  show  that 
the  brakeman  had  authority  to  eject  trespassers.*  And  where  the 
plaintiff,  who  was  a  passenger  in  the  defendant's  omnibus,  was  in- 
jured by  reason  of  the  negligent  driving  of  the  vehicle  by  the  con- 
ductor in  the  temporary  absence  of  the  regular  driver,  the  burden 
rests  upon  the  plaintiff  to  show  some  special  authority  given  to  the 
conductor  thus  to  act  as  driver,  or  to  prove  facts  justifying  a  pre- 
sumption that  a  case  of  necessity  had  arisen.'  But  where  a  master 
is  sued  for  the  tortious  act  of  a  servant  apparently  within  the  scope 
of  his  employment,  in  order  to  escape  liability  it  devolves  upon  the 
defendant  to  prove  that  the  servant  had  abandoned  the  duties  of  his 
employment,  and  gone  about  some  purpose  of  the  servant's  own,  in 
which  the  master's  business  was  not  concerned,  and  which  was  not 
incidental  to  the  employment  for  which  the  servant  was  hired.* 
Thus,  where  the  defendant's  horse  and  sleigh,  driven  by  his  servant 
on  an  errand  for  him,  ran  over  the  plaintiff  on  the  highway,  the 
defendant  had  the  burden  of  proving  a  contention  that  the  servant 
had  departed  from  his  route,  and  was  driving  around  for  his  own 

Ellerslie     Fishing     Club     v.      Stewart  N.  S.  362,  16  Times  L.  R.  499,  "because 

(1906)    123  Ky.  8,  9  L.R.A.(N.S.)   475,  prima  facie  it   is  not  the  duty  of  the 

93  S.  W.  598.  conductor  to  drive,   any   more  than   it 

5  Drolshagen  v.  Union  Depot  R.  Co.  is  the  duty  of  the  driver  to  take  fares." 
(1904)    186  Mo.  258,  85  S.  W.  344,  the  Per  Smith,  L.  J. 

court  saying :     "We  are  unable  to  say        8  Barmore  v.   Vicksburg,  S.   &  P.   R. 

that  a  motorman,  whose,  only  apparent  Co.  (1904)   85  Miss.  426,  70  L.R.A.  627, 

duty  is  to  operate  the  machinery  that  38  So.  210,  3  Ann.  Cas.  594.     Where  a 

furnishes  the  motive  power  for  the  car,  statute  creates  a  prima  facie  presump- 

has  any  authority  from  his  master  to  tion  of  want  of  reasonable  care  and  dil- 

eject  a  person  from  the  car.    We  cannot  igence  against  a  railroad  company  for 

see  any  connection  between  the  apparent  injury  done  by  any  of  its  servants,  the 

duty  of   the   motorman   to  operate  the  presumption   is   not   rebutted   by   proof 

macliine,   and  the  alleged  authority  to  that   the   servant's   act   was   malicious, 

eject  passengers  or  trespassers  from  the  Georgia  R.  Co.  v.  Neivsome    (1878)    60 

car;    if  there  is  such  authority  in  the  Ga.   492,   answering   in   the   affirmative 

motorman,  its  source  is  independent  of  the  question,  "Can  a  person,  not  a  pas- 

his  mere  duty  to  operate  the  machine;  senger,  recover  from  a  railroad  company 

it  does  not  flow  from  that  duty."  for  the  act  of  the  engineer  of  the  road 

6  Lake  Shore  &  M.  S.  R.  Co.  v.  Peter-  in  blowing  the  whistle  of  the  engine," 
son  (1895)  144  Ind.  214,  42  N.  E.  480;  thus  causing  plaintiff's  horse  to  run 
International  &  G.  N.  R.  Co.  v.  Ander-  away  and  injure  him,  "when  he  evident- 
son  (1891)  82  Tex.  516,  27  Am.  St.  Rep.  ly  blew  it  because  he  had  had  a  diffi- 
902,  17  S.  W.  1039.  culty  with  the  plaintiflf  sometime  before, 

7  Beard  v.  London  General  Omnihus  and  was  actuated  by  malice  and  revenge 
Co.   [1900]  2  Q.  B.  530,  69  L.  J.  Q.  B.  to  do  so?" 

N.  S.  895,  48  Week.  Rep.  658,  83  L.  T. 
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pleasure  or  business.*  While  the  tortious  act  of  the  defendant's  serv- 
ant, and  the  plaintiff's  injury  as  a  proximate  consequence  thereof, 
need  not  be  established  beyond  a  reasonable  doubt,  the  plaintiff  must 
produce  at  least  enough  evidence  to  afford  a  logical  basis  for  an 
inference  in  his  favor  in  respect  of  those  facts." 

2535.  Declarations  or  admissions  of  servants  as  agents.  In  general. — 
The  rule  is  that,  v?here  the  acts  of  the  agent  will  bind  the  principal, 
there  his  representations,  declarations,  and  admissions  respecting 
the  subject-matter  vfill  also  bind  him,  if  made  at  the  same  time,  and 
constituting  part  of  the  res  gestce;  ^  and  vyherever  what  the  agent  did 
is  admissible  in  evidence  against  the  principal,  there  it  is  competent 
to  prove  what  he  said  about  the  act  while  he  was  doing  it.^  On  the 
other  hand,  an  act  done  by  an  agent  cannot  be  varied,  qualified,  or 
explained,  by  his  declarations  which  amount  to  no  more  than  a  mere 
narrative  of  a  past  occurrence,  or  by  an  isolated  conversation  held, 
or  an  isolated  act  done,  at  a  later  period.  The  reason  is  that  the 
agent  to  do  the  act  is  not  authorized  to  narrate  what  he  had  done  or 
how  he  had  done  it,  and  his  declaration  is  no  part  of  the  res  gestae.^ 


B  Cleveland  v.  Neicsom  (1880)  45 
Mich.  62,  7  N.  W.  222.  See  also  Beard 
V.  London  General  Omnibus  Go.  [1900] 
2  Q.  B.  530,  69  L.  J.  Q.  B.  N.  S.  895, 
48  Week.  Kep.  658,  83  L.  T.  N.  S.  362, 
16  Times  L.  R.  499. 

10  Morse  v.  Consolidated  B.  Co. 
(1908)   81  Conn.  395,  71  Atl.  553. 

1  Story,  Agency,  §  134,  quoted  in 
Northwestern  Union  Packet  Go.  v. 
Clough  (1874)  20  Wall.  528,  22  L.  ed. 
406. 

Declarations  of  the  alleged  agent  are 
not  admissible  to  prove  the  fact  of  his 
agency.  DoMiel  v.  Atlantic  Coast  Line 
R.  Co.  (1904)  136  N.  C.  517,  67  L.R.A. 
455,  48  S.  E.  816,  1  Ann.  Cas.  718; 
Jones,  Ev.  2d  ed.  §  255.  A  man's  state- 
ment that  he  was  on  a  business  errand 
for  the  defendant  was  not  admissible 
to  prove  the  fact  in  a  suit  by  the  plain- 
tiff for  injuries  by  collision  with  the 
man's  team,  driven  by  himself  a  little 
later  on  the  same  day.  Clark  v.  Fols- 
croft   (1903)    67  Kan.  446,  73  Pac.  86. 

ZGreenleaf,  Ev.  §  113  (16th  ed.  § 
184c)  quoted,  with  the  words  "while  he 
was  doing  it,"  italicized  by  the  court  in 
Vicksburg  &  M.  R.  Co.  v.  O'Brien 
(1886)  119  U.  S.  99,  30  L.  ed.  299,  7 
Sup.  Ct.  Rep.  118,  together  with  the  fol- 
lowing from  the  same  section  of  Green- 
leaf:     "The  admission  or  declaration  of 


his  agent  binds  him  only  when  it  is 
made  during  the  continuance  of  the 
agency  in  regard  to  a  transaction  then 
depending,  et  dum  fervet  opus." 

3  Per  Mr.  Justice  Strong  in  North- 
western Union  Packet  Co.  v.  Clough 
(1874)  20  Wall.  528,  22  L.  ed.  406, 
further  quoted  post,  §  2536,  note  1. 

In  Redmon  v.  Metropolitwn  Street  R. 
Co.  (1904)  185  Mo.  1,  12,  105  Am.  St. 
Rep.  558,  84  S.  W.  26  (further  quoted, 
§  2538,  post),  the  court  said:  "The  ad- 
mission or  declaration  of  his  agent  binds 
the  principal  only  when  it  is  made  dur- 
ing the  continuance  of  the  agency  in 
regard  to  the  transaction  then  depend- 
ing. This  must  be  regarded  as  settled 
law  in  this  state," — citing  several  cases. 

"Declarations  of  an  agent  or  servant 
do  not,  in  general,  bind  the  principal. 
Where  his  acts  will  bind,  his  statements 
and  admissions  respecting  the  subject- 
matter  of  those  acts  will  also  bind  the 
principal,  if  made  at  the  same  time  and 
so  that  they  constitute  a  part  of  the 
res  gestae.  To  be  admissible  they  must 
be  in  the  nature  of  original,  and  not  of 
hearsay,  evidence.  They  must  constitute 
the  fact  to  be  proved,  and  must  not  be 
the  mere  admission  of  some  other  fact. 
They  must  be  made  not  only  during  the 
continuance  of  the  agency,  but  in  re- 
gard to  a  transaction  depending  at  the 
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The  question  of  admissibility  of  the  agent's  declarations,  thus  de- 
pending upon  the  scope  of  the  agent's  authority,  is  really  one  in  the- 
substantive  law  of  agency,  and  not  in  the  law  of  evidence.*  The 
phrase  "res  gestce"  ^  commonly  used  in  describing  statements  offered 
as  having  been  made  in  the  capacity  of  agent,  is  the  term  also  ap- 
plied to  another  class  of  declarations  admissible,  if  at  all,  on  different 
grounds  (§§  2542-2550,  -post), — the  former  being  admissible  only 
against  the  principal,  while  the  latter  may  be  received  against  either 
party;  but  in  some  of  the  reported  cases  the  courts  have  appar- 
ently considered  that  only  one  doctrine  is  involved.^  However,  as- 
the  following  sections  deal  only  with  evidence  in  actions  for  torts- 
committed  by  servants,  and  most  of  the  cases  cited  are  actions  for 
personal  injuries,   it  happens   that  the   statements   considered   are- 


very  time."  Luby  v.  Hudson  River  R. 
Co.    (1858)    17  N.  Y.  131. 

In  Caldwell  v.  'Nichol  (1911)  97  Ark. 
420,  134  S.  W.  622,  a  statement  by  a 
night  -watchman  at  a  livery  stable  to  a 
veterinary  called  to  treat  an  injured 
horse  stabled  there,  as  to  the  condition 
in  which  the  vfatchman  found  the  horse, 
was  not  admissible  against  the  stable 
keeper  in  an  action  by  the  owner  of 
the  horse,  not  being  within  the  scope  of 
the  watchman's  authority. 

The  acts  of  an  agent  or  a  servant 
after  the  event  to  which  they  relate, 
and  not  within  the  scope  of  his  employ- 
ment, cannot  be  admitted  to  bind  the 
master,  for  the  same  reasons  which  ex- 
clude his  declarations  and  admissions. 
Pittsiurgh,  C.  &  St.  L.  R.  Co.  v.  Theo- 
laid   (1875)   51  Ind.  246. 

It  was  not  within  the  scope  of  the 
authority  of  a  hired  manager  of  a  hotel 
to  bind  his  employer  by  an  admission 
concerning  a  trespass  by  the  proprietor's 
servant  upon  a  guest,  after  the  incident 
had  terminated.  Clancy  v.  Barker 
(1904)  71  Neb.  83,  69  L.R.A.  642,  115 
Am.  St.  Rep.  559,  98  N.  W.  440,  103 
N.  W.  446,  8  Ann.  Cas.  682,  holding  also 
that  being  made  on  the  day  after  and 
detached  from  the  injury,  it  was  not  ad- 
missible as  a  part  of  the  res  gestce. 

*  Article  on  Bedingfield's  Case  by 
Professor  James  B.  Thayer  in  (1881) 
15  Am.  Law  Rev.  at  p.  80;  Wigmore, 
Ev.  S§  1078,  1797. 

"The  rank  or  station  of  the  person 
making  the  admission  does  not  affect 
the  question  of  its  admissibility.  .  .  . 
The  authority  to  make  the  admission 


for  the  principal  or  corporation  is  not- 
to  be  inferred  from  the  position  or  rank 
of  the  party  making  the  same.  If  such 
authority  is  alleged  to  exist,  it  must, 
be  shown  by  competent  proofs."  Ran- 
dall V.  Northwestern  Teleg.  Co.  (1882) 
54  Wis.  144,  41  Am.  Rep.  17,  11  N.  W. 
419.  "The  rule  that  the  declarations, 
of  the  agent  are  inadmissible  to  bind, 
the  principal,  unless  they  constitute  th& 
agreement  which  he  is  authorized  to. 
make,  or  relate  to  and  accompany  an  act 
done  in  the  course  of  the  agency,  is 
applicable  in  all  cases,  whether  the 
agent  is  a  general  or  special  one,  or  the 
principal  is  a  corporation  or  private- 
person."  Per  Andrews,  J.,  in  White  v. 
Miller  (1877)  71  N.  Y.  118,  136,  27 
Am.  Rep.  13.  When  the  president  of 
the  defendant  corporation  was  testify- 
ing in  its  behalf  in  another  action' 
brought  by  a  different  plaintiff,  "he  was- 
performing  no  oflScial  duty  for  the  de- 
fendant," and  his  admissions  therein, 
were  not  competent  evidence  against  the 
corporation  in  a  later  action.  Arnold  v. 
Rockland  Lane  Trap  Rook  Co.  (1908) 
123  App.  Div.  659,  108  N.  Y.  Supp.  296. 

B  As  to  the  history  and  meaning  of 
the  phrase  res  gestce,  see  Wigmore  on 
Evidence,  §  1795. 

8  For  the  distinction  mentioned  in  the 
text,  and  remarks  upon  the  consequent 
confusion,  see  Wigmore  on  Evidence,  §' 
1078,  where  the  author  cites  as  "an 
example  of  the  correct  treatment  of 
these  two  principles."  Blackmam,  v. 
West  Jersey  d  8.  R.  Co.  (1902)  6S 
N.  J.  1,  52  Atl.  370. 
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generally  those  of  servants  whose  authority  as  agents  is  obviously 
so  narrow  that  the  test  of  admissibility  of  declarations  as  those  of 
an  agent  will  seldom  admit  any  that  would  be  excluded  by  the  res 
gestw  test  in  the  law  of  evidence.' 

Declarations  of  an  agent  while  transacting  the  business  of  his 
principal  are  evidence  against  the  principal,  not  as  mere  declara- 
tions, but  as  explaining  the  character  and  quality  of  the  act.*  Thus, 
the  declarations  of  an  agent  of  the  defendant  in  the  course  of  and 
relating  to  a  transaction  which  culminated  in  an  assault  upon  the 
plaintiff  by  the  agent's  subordinate  were  admissible  for  the  purpose 
■of  elucidating  the  final  situation,  and  as  bearing  upon  the  scope  of 
authority  of  the  person  who  actually  committed  the  assault.® 

With  respect  to  the  propriety  of  limiting  the  admissibility  of  such 
•evidence,  the  remarks  of  Tindal,  Ch.  J.,  in  an  English  case,  are 
peculiarly  appropriate :  "It  is  dangerous  to  open  the  door  to  declara- 
tions of  agents  beyond  what  the  cases  have  already  done.  The 
declaration  itself  is  evidence  against  the  principal  not  given  upon 
oath;  it  is  made  in  his  absence,  when  he  has  no  opportunity  to  set 
it  aside  if  incorrectly  made,  by  any  observation  or  any  question  put 
to  the  agent ;  and  it  is  brought  before  the  court  and  jury  frequently 
after  long  interval  of  time.  It  is  liable,  therefore,  to  suspicion 
originally  from  carelessness  or  misapprehension  in  the  original 
hearer,  and,  again,  to  further  suspicion  from  the  faithlessness  of 
memory  in  the  reporter  and  the  facility  with  which  he  may  give  an 
untrue  account.  Evidence,  therefore,  of  such  a  nature,  ought  al- 
ways to  be  kept  within  the  strictest  limits  to  which  the  cases  have 
oonfined  it."  " 

'An  admission  by  a  servant  that  he  and  inconsiderately  made,  and  are  then, 

-was  in  fault  for  an  accident  might  be  in  the  very  nature  of  things,  very  un- 

■excluded  if  offered  for  its  effect  as  an  reliable  evidence,  and  it  is  not  certain 

.admission  by  the  defendant's  agent,  and  that  justice  would  not  often  be  better 

yet  be  admissible  as  inconsistent  with  attained    without    them.      We    do    not 

the   servant's   testimony   as   a   witness,  think   it   would   be  wise,   at   any   rate. 

As  in  Robinson  v.  Old  Colony  Street  R.  to  extend  the  rule  so  as  to  make  evi- 

<7o.  (1904)   189  Mass.  594,  76  N.  E.  190.  dence  of  the   admissions   of   the   agent, 

^  Mcurcus  V.  Ovnibel  Bros.   (1911)   231  when  not  engaged  in  the  business  which 

Pa.  200,  80  Atl.  75.  the  admissions  tend  to  explain.     A  man 

9 1'bicL,  does  not  weigh  his  own  casual  conversa- 

10  Gortfc  v.   Howard    (1832)    8   Bing.  tions,  and  is  very  liable  to  be  misun- 

451,  quoted  in  Runic  v.  Ten  Eyck  (1853)  derstood.    It  is  enough  to  hold  him  re- 

24  N.  J.  L.  756,  760,  and  Franklin  Bank  sponsible   for  his   own   words,   without 

\.  Steward  (1853)  37  Me.  519,  527.    See  also    charging   him   with   those   of    his 

also  Moore,  Facts,  §  1157.  agent,  who  is  not  employed  to  bind  him 

In  Hynds  v.  Hays  (1865)   25  Ind.  31,  by  utterances  except  in  connection  with 

Trazer,  Ch.  J.,  said :     "The  oral  admis-  business  and  while  it  is  being  done." 
.fiions  of  even  a  party  are  often  loosely 
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2536.  — of  masters  and  seamen. —  In  an  action  on  the  case  by  a 
passenger  against  a  steamboat  company  for  an  injury  received  when 
boarding  the  boat,  a  statement  by  the  captain  to  the  plaintiff,  before 
the  boat  reached  its  destination,  and  two  days  after  the  injury  oc- 
curred, that  the  accident  was  caused  by  the  captain's  negligence,  was 
admitted  in  evidence  on  the  trial;  and  a  judgment  against  the  com- 
pany was  reversed  in  a  vigorous  opinion  by  the  United  States  Su- 
preme Court,  upon  the  ground  that  the  statement  was  not  within 
the  captain's  authority  as  an  agent.^  In  other  actions  at  law,  and 
not  involving  alleged  faults  in  navigation,  declarations  of  the  mas- 

1  Northwestern  Union  Packet  Co.  v.  the  transaction  two  days  afterwards. 
Clough  (1874)  20  Wall.  528,  22  L.  ed.  was,  therefore,  but  a  narrative  of  a  past 
406,  where  Mr.  Justice  Strong  said:  occurrence,  and  for  that  reason  it  could 
"Declarations  of  an  agent  are,  doubtless,  not  aflfect  his  principals.  It  had  no. 
in  some  cases,  admissible  against  his  tendency  to  determine  the  nature,  qual- 
principal,  but  only  so  far  as  he  had  ity,  or  character  of  the  act  done,  or  left 
authority  to  make  them,  and  authority  undone.  .  .  In  the  present  case- 
to  make  them  is  not  necessarily  to  be  the  declarations  admitted  were  not  made 
inferred  from  power  given  to  do  certain  in  the  transaction  of  which  the  plain- 
acts.  A  captain  of  a  passenger  steamer  tiffs  complain,  or  while  it  was  pending.. 
is  empowered  to  receive  passengers  on  They  refer  to  nothing  present.  They 
board,  but  it  is  not  necessary  to  this  are  only  a  history  of  the  past.  It  is 
power  that  he  be  authorized  to  admit  argued  that  they  were  made  before  the 
that  either  his  principal,  or  any  servant  voyage  upon  which  Mrs.  Clough  entered 
of  his  principal,  has  been  guilty  of  neg-  was  completed.  True,  they  were,  but 
ligence  in  receiving  passengers.  There  they  were  not  the  less  mere  narration. 
is  no  necessary  connection  between  the  The  accident  was  past.  The  injury  to- 
admission  and  the  act.  It  is  not  need-  Mrs.  Clough  was  complete.  The  only 
ful  the  captain  should  have  such  power  wrong  she  sustained,  if  any,  had  been, 
to  enable  him  to  conduct  the  business  consummated  two  days  before.  We  can- 
intrusted  to  him,  to  wit,  the  reception  not  think  the  fact  that  she  had  not 
of  passengers,  and,  hence,  his  possession  arrived  at  her  port  of  destination  is 
of  the  power  to  make  such  admissions  at  all  material.  If  she  had  left  the 
aflFecting  his  principals  is  not  to  be  in-  steamer  before  the  declarations  were 
ferred  from  his  employment.  .  .  .  made  it  is  not  claimed,  as  certainly  it 
An  act  done  by  an  agent  cannot  be  va-  could  not  be,  that  they  were  admissible, 
ried,  qualified,  or  explained,  either  by  Now,  suppose  two  persons  were  injured 
his  declarations,  which  amount  to  no  by  the  negligence  which  the  plaintiffs 
more  than  a  mere  narrative  of  a  past  assert,  and  one  of  them  had  left  the 
occurrence,  or  by  an  isolated  conversa-  boat  before  the  captain's  declarations 
tion  held,  or  an  isolated  act  done  at  a  were  made,  clearly  they  would  have 
later  period.  The  reason  is  that  the  been  inadmissible  in  favor  of  the  person 
agent  to  do  the  act  is  not  authorized  whose  voyage  had  been  completed.  This 
to  narrate  what  he  had  done  or  how  he  is  not  denied.  Yet  the  connection  he- 
had  done  it,  and  his  declaration  is  no  tween  them  and  the  accident  would  be- 
part  of  the  res  gestos.  Applying  this  as  close  in  that  case  as  in  this.  Can- 
rule  to  the  present  case,  how  does  it  they  be  admissible  in  the  one  case  and 
stand?  The  thing  of  which  the  plain-  not  in  the  other?  Assuredly  not."  The 
tiff  complains  was  negligence  on  the  ruling  in  the  foregoing  case  was  re- 
.30th  of  September, — a  fault  in  provid-  aflJrmed  in  Northwestern  Union  Packet 
ing  for  Mrs.  Clough's  embarkation  on  Co.  v.  Yiles  (1874)  154  U.  S.  608  and  22' 
the  steamer.  That,  and  that  alone,  L.  ed.  409,  14  Sup.  Ct.  Rep.  1207,  an- 
caused  the  injury  she  sustained.  That,  action  by  other  plaintiffs  based  on  the- 
and  nothing  else,  was  the  res  gestw.  same  transaction. 
What  the  captain  of  the  boat  said  of 
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ter  of  a  vessel  have  been  excluded  under  similar  circumstances.*  In 
an  action  against  a  steamship  company  by  a  passenger  for  injury 
due  to  the  want  of  a  hand  rail,  declarations  of  the  captain,  made  so 
soon  after  the  accident  that  there  was  "no  force  in  the  position  that 
in  point  of  time  the  declarations  were  too  remote  from  the  accident," 
to  the  effect  that  the  place  was  dangerous,  and  that  there  should  have 
been  a  hand  rail  there,  were  excluded  upon  the  fatal  objection  that 
they  did  not  relate  to  any  thing  that  occurred  at  the  time  of  the 
accident  and  in  connection  therewith,  but  to  an  alleged  defect  in 
the  original  construction  of  the  vessel.' 

"Courts  of  admiralty  have  uniformly  allowed  the  declarations  of 
the  master,  iji  a  case  of  collision,  to  be  brought  against  the  owner, 


2  In  Cyhorowski  v.  Kimsmam,  Trcmsit 
Co.  (1910)  102  C.  C.  A.  586,  179  Fed. 
440,  testimony  that  the  master  of  a 
vessel,  a  short  time  after  an  accident  to 
a  stevedore,  admitted  that  he  knew  of 
certain  defective  conditions,  was  not  ad- 
missible against  the  owner  of  the  vessel. 
"The  purpose  of  the  proposed  testi- 
mony," said  the  court,  "was  to  bind  the 
defendant,  not  by  proving  what  the  fact 
really  was,  but  by  showing  what  one 
of  the  defendant's  servants,  while  not 
under  oath,  had  stated  or  admitted  it 
to  be.  The  supposed  admission  or  state- 
ment by  the  servant  was  made  after  the 
accident,  and  there  is  nothing  to  show 
that  it  was  made  by  the  authority  of 
the  defendant,  nor  does  it  appear  to 
have  been  made  in  the  course  of  the 
servant's  duty.  It  was  not  made  con- 
temporaneously with  the  accident,  and 
was  not,  therefore,  part  of  the  res  gestae. 
It  was  only  the  narrative  of  a  past  oc- 
currence." 

In  Price  v.  Thornton  (1846)  10  Mo. 
135,  the  owners  of  a  steamboat  were 
charged  with  having,  through  their 
agent  and  servant,  the  master  of  the 
boat,  negligently  shipped  the  plaintiff's 
slaves,  whereby  they  were  lost.  The 
court  said  that  any  admissions  or  dec- 
larations made  by  the  master  after  the 
transaction  would  be  no  evidence  against 
the  defendants,  who  were  bound  for  his 
actual  conduct,  not  for  what  he  might 
say  he  had  done;  but  that  anything 
said  or  done  by  him  "in  the  progress  of 
his  voyage,  whilst  receiving  the  slaves 
on  board,  in  receiving  for  them  their 
passage  money;  in  short,  anything 
which  constituted  a  part  of  the  res 
gestce — would  be  admissible." 


3  American  S.  S.  Go.  v.  Landreth 
(1883)  102  Pa.  131,  48  Am.  Rep.  196, 
Sterrett,  J.,  saying:  "Declarations  of 
an  agent  are  doubtless  admissible  in 
some  cases  against  his  principal,  but 
only  so  far  as  he  had  authority,  express 
or  implied,  to  make  them;  and  such 
authority  is  not  necessarily  to  be  in- 
ferred from  power  to  do  certain  acts. 
In  the  case  before  us  the  captain  was 
employed  to  navigate  the  vessel,  not  to 
make  admissions  as  to  the  negligence  of 
his  employers  or  their  servants  in  the 
construction  of  the  ship.  Authority  to 
make  such  admissions  was  neither  neces- 
sary to  his  employment  nor  in  any  man- 
ner incidental  thereto.  The  declara- 
tions given  in  evidence  had  no  connec- 
tion with  the  navigation  of  the  vessel, 
and  hence  they  were  not  made  by  one 
acting  within  the  scope  of  his  employ- 
ment. .  .  .  He  was  not  the  repre- 
sentative of  the  owners  of  the  vessel 
for  the  purpose  of  fastening  on  them 
a  charge  of  negligence,  of  which  they 
were  guilty,  if  guilty  at  all,  long  before. 
The  declarations  complained  of  are 
neither  part  of  the  res  gestw  in  con- 
nection with  the  injury  sustained  by 
the  plaintiff  below,  nor  were  they  made 
within  the  scope  of  Captain  Harris's 
employment.  Moreover,  they  were  mere 
expressions  of  opinion,  and  therefore 
not  within  the  rule."  For  cases  similar 
in  principle  see  Rainnie  v.  <9t.  John  City 
R.  Go.  (1891)  31  N.  B.  552,  cited,  S 
2537,  note,  6,  post;  Meyer  v.  VirgirUa  de 
T.  R.  Co.  16  Nev.  341,  extensively  quoted 
in  §  2539,  note,  1,  post^ 
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■on  the  ground  that  when  the  transaction  occurred  the  master  repre- 
sented the  owner  and  was  his  agent  in  navigating  the  vessel ;"  *  and 
the  master's  statement,  as  soon  as  he  was  taken  on  board  the  other 
vessel  after  a  collision,  that  the  disaster  occurred  through  his  fault, 
was  admissible  against  the  owner.^  But  "this  sort  of  evidence  is 
■confined  to  the  confessions  of  the  master,  and  cannot  be  extended  to 
any  other  person  in  the  employment  of  the  boat,  for  in  no  proper 
sense  has  the  owner  intrusted  his  authority  to  anyone  but  the  mas- 
ter." « 

2537.  — of  driver  of  horse.—  One  authorized  to  drive  another  s 
horse  is  not  thereby  constituted  his  agent  for  the  purpose  of  mak- 
ing admissions  as  to  the  habits  of  the  animal.^  The  general  rule  is 
that  the  declaration  of  one  made  while  in  the  actual  possession  and 


*  Per  Davis,  J.,  in  The  Potomac 
(1869)    8  Wall.  590,   19   L.  ed.  511. 

5  Ihid. 

6  Per  Davis,  J.,  in  The  Potomac,  su- 
pra, stating  that  "the  authorities  on 
this  subject  are  collected  in  the  case  of 
The  Enterprise  (1855)  2  Curt.  C.  C. 
320,  Fed.  Cas.  No.  4,497,"  which  was  a 
cause  of  subtraction  of  wages,  wherein 
Mr.  Justice  Curtis  said:  "Even  where 
there  is  no  liability  ex  contractu,  I  ap- 
prehend the  confessions  of  the  master, 
though  not  those  of  a  mate,  pilot,  or 
seaman,  have  been  constantly  received 
in  evidence  by  courts  of  admiralty.  In 
The  Manchester  (1839)  1  W.  Rob.  63, 
Dr.  Lushington  allowed  them  to  be 
pleaded  in  a  cause  of  collision,  and  he 
made  a  similar  decision  in  The  Mid- 
lothian (1851)  5  Eng.  L.  &  Eq.  Rep. 
556,  distinguishing  in  this  latter  case 
between  the  master  and  the  seamen.  See 
also  The  Lord  Seaton  (1845)  2  W.  Rob. 
391;  The  Europa  (1849)  13  Jur.  856. 
I  am  not  aware  that  the  question  had 
been  discussed  in  this  country,  but  I  am 
quite  sure  the  practice  has  been  to  ad- 
mit declarations  made  by  the  master, 
while  in  command,  concerning  any  mat- 
ters which  came  under  his  authority  as 
master,  though  not  part  of  any  res 
gestae,  strictly  speaking." 

In  The  Lislonense  (1892)  3  C.  C.  A. 
539,  11  U.  S.  App.  693,  53  Fed.  293, 
a  collision  case,  admissions  by  the  mas- 
ter were  received,  but  statements  of 
seamen  were  rejected  except  as  they 
were  admissible  in  contradiction  of  the 
seamen's  testimonv.  In  The  R.  R.  Kirk- 
land    (1880)    48  Ved.   760,    a   collision 


case,  the  lookout's  admissions  prejudi- 
cial to  his  vessel,  made  the  day  after 
the  collision,  were  excluded.  And  in 
The  Fanwood  (1894)  61  Fed.  523,  a  col- 
lision case,  "the  evidence  of  the  pilot's 
admissions,"  said  the  court,  "not  being 
part  of  the  res  gestcB,  made  sometime 
afterwards,  are  not,  as  I  understand, 
competent  evidence  against  the  owner." 

Declarations  of  the  master  of  a  barge, 
touching  an  accident,  long  after  suit 
was  brought  by  its  owner  and  after  the 
master  had  ceased  to  have  any  connec- 
tion with  the  vessel  or  the  owner,  were 
inadmissible  against  the  latter.  Kenah 
V.  The  John  Markee,  Jr.  (1880)  14 
Phila.  561.  In  Cain  v.  The  Roman 
(1882)  15  Phila.  503,  a  collision  case. 
"We  have  not  attached  any  weight  to 
the  testimony  touching  a  declaration  or 
statement  by  some  one  of  the  steamer's 
crew  that  he  saw  the  globe  light  in 
time  to  avoid  the  collision,  because  we 
regard  it  as  at  least  of  questionable 
competency," — said  the   court. 

^Haywood  v.  Hamm  (1904)  77  Conn. 
158,  58  Atl.  695,  where  the  plaintiff 
was  struck  and  injured  by  a  runaway 
horse  owned  by  the  defendant,  and  was 
not  permitted  to  prove  declarations  of 
the  driver  that  the  horse  had  a  habit 
of  running  away.  "Nor  were  the  dec- 
larations part  of  the  res  gestae  pertain- 
ing to  the  accident;"  they  were  "made 
shortly  after  the  accident,  by  the  de- 
fendant's son,  who  had  been  in  charge 
of  the  horse  that  day,  and  had  left  him 
standing  in  the  street  by  the  curb- 
stone just  before  he  ran  avray." 


§  2538]  REMEDIES  AND  PROCEDUEE.  7793 

control  of  personal  property  and  explanatory  thereof,  is  admissible 
in  evidence,  and  this  upon  the  idea  that  it  is  a  part  of  the  res  gestae 
of  such  possession.^  But  where  the  plaintiff  sued  for  injuries  re- 
ceived by  collision  with  a  team  alleged  to  have  belonged  to  the  de- 
fendant, declarations  by  the  driver  of  the  team,  made  to  the  plaintiff 
after  the  accident,  and  not  part  of  the  res  gestce  thereof,  but  while 
he  was  in  possession  and  control  of  the  team,  that  it  was  the  prop- 
erty of  the  defendant,  were  not  provable  by  the  driver's  own  testi- 
mony. The  statement  by  a  driver  of  a  horse  and  wagon  standing 
near  plaintiff's  overturned  vehicle  in  the  street,  that  the  collision 
almost  immediately  before  was  with  his  wagon,  was  not  competent 
as  an  admission  against  his  employer.*  Where  the  hirer  of  a  horse 
was  sued  for  its  loss  by  overdriving,  the  declarations  of  the  driver, 
who  was  his  servant,  made  upon  returning  from  the  trip,  and  stating 
some  of  the  incidents  of  the  injury,  were  inadmissible  against  the 
defendant.^  And,  generally,  declarations  of  the  driver  of  another 
person's  horse,  concerning  occurrences  then  past,  are  as  obviously 
incompetent  against  the  owner  as  the  declarations  of  a  horse-car 
driver  or  locomotive  engineer  (§  2538,  post)  in  parallel  cases.^ 

2538.  — of  servants  in  railroad  and  street  railway  personal  injury 
cases. — Admissibility  of  declarations  of  servants  as  part  of  the  res 
gestae  is  elsewhere  discussed  (§§  2542-2550,  post).    A  railroad  con- 

8  Jones,  Ev.  2d  ed.  §  351.  team  in  the  first  instance,  or  making  of 

S  Colin  &   G.  Lumber  Go.  v.  RoVbins  the  contract  therefor,  neither  was  it  the 

(1909)    159   Ala.  289,   48   So.   853,  the  return  of  the  team  after  the  accident, 

court  remarking  that,  "not  being  sought  It  was  simply  and  wholly  the  accident 

for  the  purpose  of  impeachment,  such  itself." 

evidence  would  be  of  little  probative  6  In  Kelly  v.  Chicago  &  A.  R.  Co. 
force,  since  the  sworn  testimony  of  the  (1885)  88  Mo.  534,  a  railroad-crossing 
witness  as  to  the  facts  would  be  better  accident  case,  it  was  held  that  the  de- 
evidence  than  his  unsworn  declara-  fendant's  brakeman  was  erroneously  al- 
tions."  lowed  to  testify  to  a  conversation  he  had 

4  Burns  v.   Borden's   Condensed  Milk  with  the  plaintiff's  driver  after  the  train 

Co.  (1904)   93  App.  Div.  566,  87  N.  Y.  had  stopped,  to  the  effect  that  he  was 

Supp.  883.  not  looking,  noticing,  or  thinking  of  the 

^Anthony  v  Estabrook  (1867)  1  train.  In  Rairmie  v.  St.  John  City  R. 
Colo.  75,  91  Am.  Dec.  702,  the  court  Co.  (1891)  31  N.  B.  552,  where  the 
saying :  "With  the  death  of  the  horse  plaintiff,  a  passenger,  was  injured  in  the 
the  liability  of  the  appellant  [defend-  upsetting  of  the  defendant  common  car- 
ant]  became  fixed,  and  he  is  not  to  be  rier's  sleigh  in  a  runaway,  testimony 
charged  upon  any  statement  made  by  that  in  conversation  vpith  the  driver  a 
[his  driver]  after  that  event  took  few  days  after  the  accident  he  said  the 
place."  Under  substantially  identical  harness  and  the  brake  vrere  defective 
circumstances,  declarations  of  the  driver  was  held  admissible.  For  a  case  sim- 
were  held  inadmissible  against  the  hirer,  ilar  in  principle,  see  American  8.  B.  Co. 
in  Edmunds  v.  Curtis  (1885)  8  Colo.  v.  Landreth  (1883)  102  Pa  131_.  48 
605,  9  Pac.  793,  the  court  saying:  "The  Am.  Rep.  196,  cited  and  quoted  m  § 
res  'gestw  here  was  the  runaway  or  acci-  2536,  note  3,  ante. 
dent.  It  was  not  the  procuring  of  the 
M.  &  S.  Vol.  VII.— 488. 
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ductor  is  the  agent  of  the  company  for  the  purpose  of  operating  a 
train,  and  no  statement  of  his  can  bind  the  company  if  it  was  not 
made  under  such  circumstances  as  to  constitute  part  of  that  res- 
gestae}  The  company  being  answerable  only  for  his  actions  Avithin 
the  fair  scope  of  his  employment  to  manage  and  control  its  train,  it 
would  not  be  bound  by  any  declaration  of  his  motives  in  ejecting  a 
passenger  which  did  not  accompany  or  form  part  of  the  act  itself.^  A 
street  car  conductor's  statement  that  the  accident  was  entirely  his 
fault,  made  while  he  was  helping  up  a  passenger  who  had  fallen  in 
alighting  from  the  car,  was  not  competent  as  the  admission  of  an  agent 
of  the  defendant  company,  for  it  "was  manifestly  not  made  in  pur- 
suance of  his  duty  to  his  employer,  and  cannot  bind  the  latter,"  and 
"it  is  only  words  which  are  spoken  or  acts  which  are  done  by  an  agent 
in  execution  of  his  agency  which  are  admissible  in  evidence  against 
the  principal."  ^  In  a  Massachusetts  case, — an  action  for  assault 
upon  the  plaintiff  by  the  defendant's  street  car  conductor, — where 
testimony  that  the  conductor,  while  in  the  car,  "a  comparatively  short, 
time"  before  the  alleged  assault,  had  said  to  the  witness  that  he  would 
assault  someone  on  the  car  before  he  got  through,  the  plaintiff  not 


1  Louisville  &  N.  R.  Go.  v.  Ellis 
(1895)   97  Ky.  330,  30  S.  W.  979. 

It  was  reversible  error  to  admit  tes- 
timony that,  a  day  or  two  after  the 
plaintiff  was  injured  in  a  railroad-cross- 
ing accident,  the  conductor  of  the  train 
said  they  were  late  and  running  fast 
and  the  engineer  forgot  to  ring  the  bell. 
Wengler  v.  Missouri  P.  R.  Co.  (1885) 
16  Mo.  App.  493.  Testimony  that,  sev- 
eral days  after  a  conductor  was  alleged 
to  have  kicked  the  plaintiff  from  the 
train,  he  admitted  the  fact,  was  not 
competent  evidence  against  the  com- 
pany. Moore  v.  Chicago,  St.  L.  d  N. 
0.  R.  Co.  (1881)  59  Miss.  243.  A  rail- 
road conductor's  admission  of  forget- 
fulness  in  the  performance  of  his  duty 
on  a  previous  occasion  was  not  admis- 
sible against  the  company.  Rosted  v. 
Great  Northern  R.  Go.  (1899)  76  Minn. 
123,  78  N.  W.  971.  In  Willis  v.  At- 
lantic &  D.  R.  Co.  (1897)  120  N.  C. 
508,  26  S.  E.  784,  where  the  plaintiff, 
riding  on  the  defendant's  hand  car  by 
permission  of  the  defendant's  section 
master  operating  it,  was  injured  in  a 
collision  between  the  car  and  a  railroad 
train,  evidence  of  "a  conversation  soon 
after  the  accident,  between  the  section 
master  and  the  conductor  of  the  train, 


was  no  part  of  the  res  gestm,  and  was 
incompetent."  The  statement  of  a  rail- 
road conductor  as  to  the  condition  of  a. 
bridge,  made  after  the  plaintiff  had  fall- 
en through  it  in  attempting  to  board  the 
train,  was  merely  hearsay  evidence  and 
inadmissible.  "Whatever  knowledge  the 
conductor  had  as  to  the  condition  of 
the  bridge  at  the  time  should  have  been 
stated  by  himself."  Chicago  &  N.  W.  R. 
Co.  V.  Fillmore   (1870)    57  111.  265. 

In  North  Hudson  County  R.  Co.  v.. 
May  (1886)  48  N.  J.  L.  401,  5  Atl. 
276,  the  plaintiff  wajs  thrown  off  the  de- 
fendant's horse  car  in  consequence  of 
the  sudden  starting  of  the  car  by  the- 
driver.  It  was  held  that  the  court 
properly  excluded  a  statement  dictated 
by  the  conductor  of  the  car  the  morning 
after  the  accident,  in  the  performance 
of  his  duty,  and  reduced  to  writing  by 
the  president  of  the  company.  "The 
conductor  was  a  witness,  and  could  have 
given  hia  version  of  what  was  said  and' 
done,  under  oath,"  said  the  court. 

2  Barker  v.  St.  Louis,  I.  M.  <£  8.  R. 
Co.  (1894)  126  Mo.  143,  26  L.R.A.  843,, 
47  Am.  St.  Rep.  646,  28  S.  W.  866. 

3  Blachman  v.  West  Jersey  d  S.  R.  Co; 
(1902)   68  N.  J.  L.  1,  52  Atl.  370. 
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then  being  on  the  car,  was  held  inadmissible,  the  court  laid  down  the 
principle  that  "the  mere  declaration  of  a  servant  or  agent,  not  within 
the  scope  of  his  employment  or  authority,  is  admissible  against  his 
employer  or  principal  only  when  it  constitutes  a  part  of  the  res  gestce, 
when  it  either  accompanies  an  act  which  is  itself  competent  and 
material  to  be  proved,  and  which  it  tends  to  qualify,  characterize,  or 
explain,  or  when  it  is  itself  a  part  of  the  transaction  under  inves- 
tigation," declaring  that  there  is  "no  logical  difference  in  the  appli- 
cation of  this  principle  between  declarations  made  before  and  those 
made  after  the  event  in  question ;"  that  the  argument  that  such  decla- 
rations, even  though  not  in  themselves  binding  upon  the  master,  are 
yet  competent  to  show  the  state  of  mind  or  the  intention  of  the  serv- 
ant who  made  them,  was  not  persuasive ;  *  and  that  "it  is  no  more 
competent  for  a  mere  servant  to  make  evidence  against  his  employer 
by  an  antecedent  statement  or  manifestation  of  his  feelings  than  by 
any  other  admission  which  he  may  be  willing  to  make."  *  A  con- 
ductor's declaration  immediately  after  an  injury  to  the  plaintiff  by 
derailment  of  a  train,  that  if  the  car  inspectors  attended  to  their  busi- 
ness there  would  be  fewer  wrecks,  was  properly  excluded,  because  it 
was  not  made  in  connection  with  the  transaction  of  any  business 
which  authorized  him  to  speak  on  the  subject  of  what  caused  the 
wreck.®  "The  question  arises  in  each  case,  Were  the  statements  of 
the  agent  contemporary  with  the  transaction  and  illustrative  of  its 
character,  or  merely  a  subsequent  narrative  of  how  it  occurred,  or 
an  explanation  of  how  it  might  have  been  avoided?  If  the  latter 
they  are  inadmissible."  '     Admissions  of  a  horse  car  driver  and  con- 

*  Citing  to  the  point  that  the  argu-  a  part  of  the  res  gestw  thereof,  that  the 

ment  "has  been  held  to  be  unavailing,"  road  was  so  recklessly  managed  that  he 

Newsom  v.   Georgia  R.  Go.  66  Ga.  57;  was  afraid  of  it  himself,  were  errone- 

Intemational  &   G.  N.   R.   Co.  v.   Tele-  ously   admitted   and  highly  prejudicial 

phone  &  Teleg^  Co.   (1887)   69  Tex.  277,  to  the  company.     Hannibal  &  St.  J.  R. 

5  Am.   St.  Rep.  45,  5  S.  W.  517.  Co.  v.  Martin   (1882)    11  111.  App.  386 

But   compare   Crawford   v.   Southern  (judgment  alBrmed  in    (1884)    111  111. 

R.   Co.    (1899)    56  S.  C.   136,  34  S.  E.  219),   where   a   passenger   was    injured 

80,  as  cited  in  §  2541,  note  3,  post.  while  passing  from  one  car  to  another 

5  Conklin  v.  Consolidated  R.  Co.  on  the  invitation  of  a  brakeman. 
(1907)  196  Mass.  302,  82  N.  E.  23,  7  Per  Gantt,  P.  J.,  in  TSedmore  v.  Jfet- 
13  Ann.  Cas.  857,  the  court  saying,  how-  ropoUtan  Street  R.  Co.  (1904)  185  Mo. 
ever:  "We  need  not  consider  whether  1,  12,  105  Am.  St.  Rep.  558,  84  S.  W. 
this  evidence  would  have  been  admis-  26,  holding  that  "by  the  application  of 
sible  if  the  declaration  had  been  made  the  law  of  principal  and  agent"  a  street 
while  the  plaintiff  was  on  the  car  and  car  conductor's  recital  of  the  cause  of  a 
with  direct  reference  to  him."  disastrously  sudden  stopping  of  a   car 

6  Missouri  P.  R.  Co.  v.  Johnson  was  inadmissible,  although  it  was  made 
(1895)  55  Kan.  344,  40  Pac.  641.  Dec-  on  the  car  almost  immediately  after  the 
larations  by  a  conductor  when  speaking  accident,  and  to  an  injured  passenger 
of  an  accident  on  his  train,  though  not  in   response   to   his   inquiry   as   to  the 
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ductor  as  to  the  cause  of  an  injury  to  the  plaintiff  while  attempting 
to  board  the  car,  in  an  isolated  conversation  half  an  hour  after  the 
accident,  were  inadmissible  against  the  company.  "There  was  no 
necessary  connection  between  the  declarations  offered  and  the  act 
complained  of;  the  declarations  in  no  manner  forming  any  part  of 
the  res  gestae;  and  the  power  of  the  driver  to  make  such  declarations 
to  affect  his  principal  is  not  to  be  inferred  from  his  simple  employ- 
ment to  drive  and  conduct  the  car." '  Declarations  of  a  railroad 
conductor  an  hour  after  the  accident,  to  a  passenger  on  his  train, 
were  "no  more  competent  because  made  only  a  short  time  after  the 
accident  had  occurred  than  if  made  a  year  after."  ' 

In  a  case  where  the  United  States  Supreme  Court  held  that  testi- 
mony of  the  declaration  of  a  locomotive  engineer  was  not  competent 
against  the  company  for  the  purpose  of  proving  the  rate  of  speed  at 
which  his  train  was  running  at  the  time  of  the  accident  to  the  plain- 
tiff, the  rate  of  speed  being  a  material  inquiry,  the  court  said :  "Al- 
though the  speed  of  the  train  was  in  some  degree  subject  to  his  con- 
trol, still  his  authority  in  that  respect  did  not  carry  with  it  authority 
to  make  declarations  or  admissions,  at  a  subsequent  time,  as  to  the 
manner  in  which,  on  any  particular  trip,  or  at  any  designated  point 
in  his  route,  he  had  performed  his  duty.  His  declaration  after  the 
accident  had  become  a  completed  fact,  and  when  he  was  not  perf orm- 

cause  of  the  trouble.     Though  "quickly  jured  in  a  collision  between  street  cars, 

after  the  accident  and  wreck,"  it  was  declarations  of  the  conductor  as  to  the 

"no  part  of  the  transaction  while  pass-  cause  and  circumstances  of  the  accident, 

ing."     In   Nehonne  v.    Concord   R.    Co.  made  at  the  witness's  house  some  time 

(1893)    67  N.  H.  531,  38  Atl.   17,  the  afterward,  were  not  admissible, 
statement  of  a  conductor  of  the  defend-        In    Boone    v.    Oakland    Transit    Co. 

ant's  train  as  to  the  way  in  which  the  (1903)    139  Cal.  490,  73  Pac.  243,  the 

plaintiff  was  injured,  tending  to  show  declaration    of   a   street   car   conductor 

negligence  in  respect  to  the  starting  of  that  "these  ladies  seem  to  blame  me, — 

the   train,  made  two  months  after  the  seem   to   think   it   is   my   fault,"  made 

injury,  was  held  incompetent  to  afifect  after  he  had  gone  from  the  place  where 

the  defendant;    "the  accident  had  long  the  car  stopped  to  the  place  where  the 

since  become  a  completed  fact,  and  the  plaintiff  lay  after  falling  from  the  car, 

statement  was  only  the  narration  by  the  was  not  admissible  against  the  company, 

agent  of  a  past  occurrence,  and  not  a  as  it  "was  a  mere  statement  of  the  opin- 

part  of  the  res  gestw."  ion  of  third  persons  as  to  who  was  at 

8  Dietrich  v.  Baltimore  &  E.  S.  R.  Co.  fault,"   a   matter   which   those   persons 

(1882)  58  Md.  347.    In  Furst  v.  Second  would  not  have  been  allowed  to  testify 

Ave.  R.  Co.  { 1878 )   72  N.  Y.  542,  where  to. 

the  plaintiff  was  run  over  by  a  horse        9  Hannibal  £  St.  J.  R.  Co.  v.  Ma/rtin 

car,  the  court  said  it  was  manifest  that  (1882)    11  111.  App.  386    (judgment  af- 

the  declarations  of  the  conductor  long  firmed  in  (1884)   111  111.  219).     "When 

after  the  accident  were  not  admissible  the    principal    transaction    was    ended, 

as  binding  or   affecting  the   defendant,  from  that  moment  the  servant  had  no 

In  Kay  v.  Metropolitan  Street  R.   Co.  authority  to  bind  his  principal  by  any- 

(1900)    163   N.   Y.   447,  57   N.  E.   751,  thing  he  might  see  proper  to  say  about 

where  the  plaintiff,  a  passenger,  was  in-  it,"  said  the  court. 
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mg  the  duties  of  engineer,  that  the  train  at  the  moment  the  plaintiff 
was  injured  was  being  run  at  the  rate  of  18  miles  an  hour,  was  not 
explanatory  of  anything  in  which  he  was  then  engaged.  It  did  not 
accompany  the  act  from  which  the  injuries  in  question  arose.  It  was 
in  its  essence  the  mere  narration  of  a  past  occurrence,  not  a  part 
of  the  res  gestw, — simply  an  assertion  or  representation,  in  the  course 
of  conversation,  as  to  a  matter  not  then  pending,  and  in  respect  to 
which  his  authority  as  engineer  had  been  fully  exerted.  It  is  not 
to  be  deemed  part  of  the  res  gestw  simply  because  of  the  brief  period 
intervening  between  the  accident  and  the  making  of  the  declaration. 
The  fact  remains  that  the  occurrence  had  ended  when  the  declaration 
in  question  was  made,  and  the  engineer  was  not  in  the  act  ®f  doing 
anything  that  could  possibly  affect  it.  If  his  declaration  had  been 
made  the  next  day  after  the  accident,  it  would  scarcely  be  claimed 
that  it  was  admissible  evidence  against  the  company.  And  yet  the 
circumstance  that  it  was  made  between  ten  and  thirty  minutes — an 
appreciable  period  of  time — after  the  accident,  cannot,  upon  principle, 
make  this  case  an  exception  to  the  general  rule.  If  the  contrary 
view  should  be  maintained,  it  would  follow  that  the  declarations  of 
the  engineer,  if  favorable  to  the  company,  would  have  been,  admissi- 
ble in  its  behalf  as  part  of  the  res  gestw,  vsdthout  calling  him  as  a 
witness, — a  proposition  that  will  find  no  support  in  the  law  of  evi- 
dence, the  cases  having  gone  far  enough  in  the  admission  of  the 
subsequent  declarations  of  agents  as  evidence  against  their  princi- 
pals." *"  For  substantially  the  same  reasons,  declarations  of  loco- 
motive engineers,  made  after  an  accident,  have  been  pronounced  in- 
admissible against  the  railroad  company  in  numer,)us  other  cases.  ^^ 

10  yicksburg  <£  M.  R.  Co.  v.  O'Brien  doctrine  has  relaxed  the  ancient  rule 
(1886)  119  U.  S.  99,  30  L.  ed.  299,  7  that  declarations  to  be  admissible  as 
Sup.  Ct.  Rep.  118,  per  Mr.  Justice  Har-  part  of  the  res  gestw  must  be  strictly 
Ian.  In  a  dissenting  opinion,  Mr.  Jus-  contemporaneous  with  the  main  trans- 
tiee  Field,  with  the  concurrence  of  three  action.  It  now  allows  evidence  of  them 
associates,  said:  "As  the  declaration  when  they  appear  to  have  been  made 
was  made  between  ten  and  thirty  min-  under  the  immediate  influence  of  the 
utea  after  the  accident,  we  may  well  principal  transaction,  and  are  so  con- 
conclude  that  it  was  made  in  sight  of  nected  with  it  as  to  characterize  or  ex- 
the  wrecked  train,  and  in  presence  of  plain  it."  In  Wigmore  on  Evidence,  § 
the  injured  parties,  and  whilst  sur-  1078,  note  2,  the  opinions  in  the  forego- 
rounded  by  excited  passengers.  The  en-  ing  case  are  referred  to  as  confusing  the 
gineer  was  the  only  person  from  whom  question  of  admissibility  of  declarations 
the  company  could  have  learned  of  the  of  an  agent  with  that  of  their  admissi- 
exact  speed  of  the  train  at  the  time:  bility  under  the  res  gest(B  rule, 
to  him  it  would  have  been  obliged  to  H  Evidence  of  a  statement  by  a  loco- 
apply  for  information  on  that  point.  It  motive  engineer  that  he  had  knocked  a 
would  seem,  therefore,  that  his  declara-  man  from  the  track,  made  at  the  first 
tion  as  that  of  his  agent  or  servant  station  where  the  train  stopped  after 
should  have  been  received.    The  modern  it  struck  a  person  on  the  track,  was  not 
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Inasmuch  as  the  duty  of  the  engineer  "involved  the  management  and 
operation  of  the  engine,  not  its  repair,"  his  declaration,  several  hours 
prior  to  the  plaintiff's  injury,  that  the  locomotive  vcould  soon  go  to 
the  shop  for  repairs,  was  held  inadmissible."  Where  a  locomotive 
ran  over  a  trespasser  on  a  track,  the  admissions  of  a  fireman  at  the 
time  of  the  accident,  tending  to  show  the  company's  knowledge  of 
defects  in  the  locomotive,  were  not  competent  evidence,  the  fireman 
not  being  that  character  of  agent  whose  declarations  are  admissible 
upon  the  ground  that  he  is  speaking  for  the  corporation.^* 

A  motorman's  admission  of  facts  tending  to  show  his  negligence, 
made  to  the  plaintiff,  who  had  just  fallen  while  attempting  to  board 
the  car,  but  had  risen  and  entered,  was  not  evidence  against  the 

admissible   against   the   company.      "It  rations  of  a  third  person,  and  incompe- 

was  made  subsequent  to  the  event,  and  tent  as  being  merely  hearsay  evidence." 

no  principle  is  more  familiarly  settled  Robinson    v.    Fitchburg    <£    W.    R.    Co. 

than  that  an  agent  cannot  bind  his  prin-  (1856)    7  Gray,   92.     A  railroad   engi- 

cipal  in  that  way."    Frye  v.  St.  Louis,  neer's    admission    that    his    negligence 

/.  M.  &  S.  R.  Co.    (1906)   200  Mo.  377,  caused  the  collision  in  which  the  plain- 

8  L.R.A.(N.S.)   1069,  98  S.  W.  566.     In  tiff  was  injured  a  long  time  before  was 

Cole  V.  "Sew  York,  N.  H.  &  H.  R.  Co.  not    admissible    against    the    company. 

(1899)    174  Mass.  537,  55  N.  E.   1044,  Illinois   G.   R.   Co.  v.  Houchins    (1905) 

"the  plaintiff  offered  to  show  that  the  121  Ky.   528,   1  L.R.A.(N.S.)    375,   123 

engineer  of  the  locomotive  engine  which  Am.   St.   Rep.   205,   89   S.   W.   530.     In 

struck  the  plaintiff  stated,  in  the  after-  Chicago  <&  Q.  R.  Co.  v.  Lee   (1871)    60 

noon  of  the  day  of  the  accident,  that  111.    501,    a,    railroad   crossing    collision 

he  saw  the  plaintiff  walking  between  the  case,  declarations  of  the  engineer  as  to 

tracks   towards   the  station  some   time  the  accident,  made  after  his  return  to 

before  he  sounded  the  whistle  that  morn-  the  crossing,  were  held  inadmissible.    In 

ing,  and  that  he  saw  the  plaintiff  before  a   railroad   crossing   accident   case,   the 

he    was    struck.     .          .     The    evidence  engineer's  admission  of  a,  negligent  act, 

was  incompetent.    The  engineer's  admis-  whereby  the  plaintiff  was  struck,  made 

sions  were  not  admissible  in  evidence."  after  he  had  left  the  service  of  the  com- 

A  locomotive  engineer's  statement,  sev-  pany,  was  clearly  inadmissible.    Card  v. 

eral  hours  after  the  accident,  that  he  New  York  &  H.  R.  Co.   (1864)  50  Barb, 

did  not  see  the  plaintiff  until  he  was  39. 

struck  by  the  locomotive,  was  not  evi-  In   Oulf,   C.  <£  S.  F.  R.  Co.  v.  York 

dence  against  the  railroad  company  in  (1889)    74  Tex.  364,  12  S.  W.  68  testi- 

any  aspect  of  the  case.    Travis  v.  Louis-  mony  that  after  the  locomotive  had  run 

mile  dc  N.  R.   Co.    (1882)    9  Lea,  231.  over  the  plaintiff  the  engineer  stopped 

In  Southerland  v.  Wilmington  dc  W.  R.  it,    came    back    to    the    plaintiff,    and 

Co.  (1890)   106  N.  C.  100,  11  S.  E.  189,  threatened    him,    was     not    admissible 

the  court  said:     "It  was  clearly  incom-  against  the  company;   the  threats   not 

petent,  therefore,  to  show  on  the  part  having  been  "made  while  the  engineer 

of   the   plaintiff   what   the   defendant's  was  in  discharge  or  performance  of  any 

engineer  who  was  in  charge  of  the  en-  duty  in  which  he  was  authorized  to  act 

gine  when  plaintiff's  intestate  was  killed  for  the  defendant,"  but  after  the  inflic- 

[on  the  track]  said  when  examined  as  tion  of  the  injury,  and  not,  therefore, 

a    witness     at     the     coroner's     inquest  part  of  the  res  gestw. 

.     .     .     the  day  after  he  was  killed;"  iz  Louisville  &  N.  R.  Co.  v.  Stewwrt 

the  plaintiff  desiring  to  prove  that  he  (1893)    6   C.   C.  A.  147,   9   U.   S.   App. 

said  he  was  not  keeping  a  lookout.  564,  56  Fed.  808. 

Admissions  of  an  engineer  some  days  13  Lyter  v.  Louisville.  C.  &  L.  R.  Co. 

after  a  collision  were  "only  the  decla-  (1884)  6  Ky.  L.  Rep.  223. 
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■company;  "neither  in  what  he  said,  nor  in  the  failing  to  reply  to 
what  was  said  to  him,  was  the  motorman  performing  any  duty  within 
the  sphere  of  his  employment  or  agency."  "  Immediately  after  the 
plaintiff,  a  passenger,  was  injured  in  a  collision  between  horse  cars, 
the  driver  of  the  car  told  the  defendant  company's  superintendent 
that  he  had  reported  the  car  to  the  barn  as  having  a  bad  brake.  "This 
narration  of  the  driver  was  of  a  past  transaction,  and  was  no  part 
of  the  res  gestae,  and  was  inadmissible  to  bind  the  defendant  with 
notice  of  the  defect  claimed."  "  But  his  reply  to  the  superinten- 
dent's question  as  to  what  caused  the  accident,  that  he  thought  the 
brake  chain  broke,  "perhaps  was  admissible  as  part  of  the  res 
gestae."  " 

A  brakeman's  declaration  to  the  plaintiff,  a  trespasser,  while  order- 
ing him  off  the  train,  that  he  was  instructed  to  put  the  plaintiff  off, 
was  competent  for  the  purpose  of  showing  that  the  brakeman  in- 
tended to  put  him  off.'''  Where  a  servant  of  a  railroad  company  in- 
jured in  a  collision  between  trains  was  brought  into  a  car,  and  a 
brakeman  came,  looked  at  the  wounded  man,  and  said,  "I  am  the 
man  that  caused  the  accident;  I  am  the  man  that  opened  the  switch," 
the  statement  was  not  admissible  for  the  purpose  of  binding  the  com- 
pany by  an  admission  made  by  its  agent,  there  being  no  evidence 
that  he  was  in  the  performance  of  any  duty  for  the  company  at  the 
time.'*  In  a  railroad  collision  case  a  witness  should  not  have  been 
permitted  to  testify  that  a  flagman  showed  him  how  far  he  had  gone 
back  to  flag  the  train. '^     Statements  of  other  servants  employed  in 

1*  Blue  Ridge  Light  &  P.  Go.  v.  Price  spect  to  which  he  was  not  authorized  to 

(1908)    108   Va.   652,    62   S.   E.   938.  speak  for  his  employer  or  master." 

15  Wormsdorf  v.  Detroit  City  R.  Co.        17  Marion  v.   Chicago,  R.  I.  &  P.  R. 
(1899)    75  Mich.  472,  13  Am.  St.  Rep.  Co.    (1884)   64  Iowa,  568,  21  N.  W.  86, 

453,  42  N.  W.  1000.  on  tlie  ground  that  what  the  brakeman 

16  'Wormsdorf  v.  Detroit  City  R.  Co.    did  was  admissible,  and  therefore  what 
(1889)    75  Mich.  472,  13  Am.  St.  Rep.    he  said  while  doing  it  was  admissible. 

453,  42  N.  W.  1000,  "under  our  ruling  18  Patterson  v.  Walash,  St.  L.  &  P. 
in  the  case  of  Keyser  v.  Chicago  A  G.  R.  Co.  (1884)  54  Mich.  91,  19  N.  W. 
T.  R.  Co.  (1887)  66  Mich.  390,  33  N.  W.  761.  In  Sherman  v.  Delaware,  L.  d  W. 
867."  In  KoerUg  v.  Union  Depot  R.  Co.  R.  Co.  (1887)  106  N.  Y.  542,  13  S.  E. 
(1902)  173  Mo.  698,  73  S.  W.  637,  it  616,  judgment  for  the  plaintiff  was  re- 
was  held  reversible  error  to  admit  tes-  versed  because  he  was  allowed  to  testify 
timony  that,  immediately  after  street  that  sometime  after  he  was  injured  on 
car  which  had  run  over  a  child  came  the  defendant's  car,  but  on  the  same 
to  a  stop,  the  motorman  returned  to  day,  in  conversation  with  defendant's 
where  the  child  was,  and  in  answer  to  brakeman,  the  latter  admitted  that  the 
the  question  of  a  bystander,  "Are  you  accident  was  due  to  his  negligence,— "a 
blind  to  run  over  a  child  like  that?"  narrative  of  the  cause  of  a  past  occur- 
replied,  "I  did  not  see  the  child,  I  was  rence." 

looking  at  the  car  coming  east."    It  was        19  Pennsylvania     R.     Co.     v.     Books 

a  "narration  of  a  past  event,  with  re-  (1868)    57   Pa.   339,  98  Am.  Dec.  229, 
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the  operation  of  railroad  trains  or  street  cars  are  seldom  admissible 
against  the  employer,  unless  they  were  coincident  in  time  with  the 
fact  in  dispute.^" 

Admissions  by  a  street  railway  company's  superintendent,  three 
days  after  the  plaintiff  was  ejected  from  a  car  by  its  servant,  recog- 
nizing the  fact  and  justifying  it  on  the  ground  of  the  nonpayment 
of  fare,  were  competent  as  admissions  of  the  company.^*  But  it  was 
held  that  a  general  passenger  agent's  statement  that  the  company's 
telegraph  operator,  who  assaulted  the  plaintiff,  a  passenger,  was  a 
quarrelsome  man,  was  inadmissible  if  it  was  not  made  at  the  time 
of  the  occurrence.*'  Testimony  concerning  statements  made  by  a 
railroad  station  agent  in  relation  to  the  sale  by  him  of  a  ticket  to  the 
plaintiff  four  or  five  days  prior  to  the  making  of  the  statements  was 
not  available  for  the  plaintiff  in  his  action  for  wrongful  ejection 
from  a  train.** 


a  flagman's  statement  "immediately 
after  the  accident"  at  a  railroad  cross- 
ing, explaining  why  he  had  not  flagged 
the  train,  was  properly  excluded,  be- 
cause "as  an  admission  of  the  defend- 
ant's servant  the  evidence  was  inadmis- 
sible." Tyler  v.  Old  Colony  R.  Co. 
(1892)   157  Mass.  336,  32  N.  E.  227. 

20  Where  the  plaintiff's  intestate  was 
killed  at  a  railroad  crossing,  what  was 
said  by  the  train  hands  about  the  oc- 
currence after  the  train  had  proceeded 
some  distance  was  inadmissible.  Petrie 
V.  Columbia  d  O.  R.  Co.  (1887)  27  S. 
C.  63,  2  S.  E.  837.  In  Mott  v.  Detroit, 
G.  H.  &  M.  R.  Go.  (1899)  120  Mich.  127, 
79  N.  W.  3,  testimony  that  the  defend- 
ant's section  foreman  made  admissions 
to  the  general  effect  that  he  was  in 
fault  for  a  collision  the  day  before,  be- 
tween a  hand  car  in  his  charge  and  the 
plaintiff's  wagon,  was  held  not  admis- 
sible against  the  company.  A  state- 
ment by  the  defendant's  car  starter  af- 
ter an  accident  to  the  plaintiff  on  one 
of  its  cars,  that  the  conductor  had  not 
spoken  to  him  about  it,  and  some  other 
statements  relating  to  the  accident,  not 
being  made  while  he  was  engaged  in  the 
defendant's  business,  were  not  admis- 
sible. Wimmer  v.  Metropolitan  Street 
R.  Go.  (1904)  92  App.  Div.  258,  86  N. 
Y.  Supp.  1052. 

In  Crowley  v.  Boston  Elev.  R.  Go. 
(1910)  204  Mass.  241,  90  N.  E.  532, 
after  an  accident  to  the  plaintiff  by 
falling  from  the  platform  of  an  elevated 


car,  a  statement  by  one  of  the  company's 
servants,  merely  in  general  conversation, 
explaining  the  purpose  of  certain  pre- 
cautions established  by  the  company  to 
prevent  such  accidents,  was  held  to 
have  been  properly  excluded,  as  "no 
employee  can  bind  his  employer  by  such 
statements  unless  he  has  been  made  its 
agent  for  that  purpose." 

81  Malecek  v.  Tower  Grove  d  L.  R.  Co. 
(1874)   57  Mo.  17. 

Z2  Roberts  v.  Wabash  R.  Go.  (1911) 
153  Mo.  App.  638,  134  S.  W.  89,  where, 
however,  the  court  said:  "Perhaps  it 
is  admissible  to  say  that  the  rule  that 
the  statements  of  the  vice  principal  of 
a,  corporation  ought  to  be  admissible 
whether  they  be  a  part  of  the  res  gestce 
or  not.  The  rule  as  to  natural  persons 
is  that  admissions  or  statements  as  to 
the  subject-matter,  made  by  a  party  at 
any  time,  are  admissible  against  him. 
And  as  a  corporation  cannot  speak  ex- 
cept by  its  vice  principal,  his  statements 
and  admissions  ought  to  be  placed  on 
the  same  footing  as  those  of  a  natural 
person,  otherwise  we  have  two  different 
rules  of  evidence  governing  the  admis- 
sion of  evidence  as  to  a  given  trans- 
action, in  which  the  discrimination  is 
in  favor  of  the  corporation." 

23  Corrister  v.  Kansas  City,  St.  J.  <& 
G.  B.  R.  Go.  (1887)  25  Mo.  App.  619. 
In  Miliuaukee  d  M.  R.  Co.  v.  Finney 
(1880)  10  Wis.  388,  declarations  of  the 
defendant  railroad  company's  ticket 
agent,    as    to   the    ticket    sold   by   him 
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2539.  — of  servants  in  railroad  and  other  fire  cases. — Declarations  of 
servants  in  this  class  of  cases  are  further  discussed  in  another  part 
of  this  chapter  (§2550,  post).  It  is  important  to  observe,  that  while 
the  statements  of  an  agent  might  concern  an  event  then  progressing 
in  his  presence,  so  that  they  might  be  admissible  against  the  princi- 
pal had  they  been  made  by  a  person  directly  connected  with  the  facts 
stated,  the  statements  may  rightly  be  excluded  if  those  facts  had  no 
relation  whatever  to  any  act  or  omission  of  the  agent  himself,  or  to 
the  performance  of  any  duty  resting  upon  him,  either  before  or  at 
the  time  of  making  them.^     On  the  presentation  of  the  plaintiff's 


to  the  plaintiflf,  made  after  the  latter, 
riding  on  the  ticket,  had  been  ejected 
from  the  train,  were  held  inadmissible 
against  the  company.  In  Bachant  v. 
Boston  &  M.  R.  Co.  (1905)  187  Mass. 
392,  105  Am.  St.  Eep.  408,  73  N.  E. 
642,  an  action  by  a  consignee  who 
was  struck  by  a  locomotive  while  he 
was  unloading  freight,  what  was  said 
after  the  accident  by  the  defendant's 
station  agent,  its  representative  in  re- 
spect of  freight,  relating  to  the  use 
of  the  track  as  a  delivery  track, 
"was  a  statement  not  made  by  him  in 
the  performance  of  his  duty,  and  could 
not  bind  the  defendant  as  an  admission 
of  liability." 

1  In  Meyer  v.  Virginia  &  T.  R.  Co. 
(1881)  16  Nev.  341,  the  plaintiff's  prop- 
erty stored  in  the  defendant  railroad 
company's  warehouse  was  destroyed  by 
fire  alleged  to  have  been  negligently 
communicated  by  defendant's  locomo- 
tive. Shaw,  who  was  also  an  owner  of 
goods  burned,  was  asked  as  a  witness 
whether  Burnett,  the  station  and  ware- 
house agent,  told  him  at  the  time  the 
building  was  burning  what  occasioned 
the  fire,  and,  if  so,  what  that  statement 
was.  In  the  course  of  a  masterly  opin- 
ion citing,  quoting  from,  following,  or 
distinguishing  many  cases,  and  holding 
the  evidence  inadmissible,  Leonard,  Ch. 
J.,  said:  "There  can  be  no  serious  dif- 
ference of  opinion  in  relation  to  the  law 
of  evidence  touching  the  question  in 
hand,  but  it  is  oftentimes  difficult  to 
apply  the  law  to  the  facts  presented. 
.  .  .  There  were  two  important  facts 
which  plaintiff  was  bound  to  prove  in 
order  to  recover.  First,  that  the  fire 
was  caused  by  sparks  or  coals  from  the 
defendant's  engines;  and.  second,  that 
their  escape  from  the  engines  was  due  to 
the  imperfect  construction  of  the  latter, 


or  the  careless  or  negligent  management 
of  the  same.  These  were  independent 
vital  issues.  The  station  agent's  duties 
had  no  connection  with  either;  that  is 
to  say,  as  to  the  origin  of  the  fire  or 
the  negligence  charged,  he  was  not  the 
inculpated  agent,  and  no  negligence  is 
alleged  against  the  defendant  by  reason 
of  his  failure  to  use  all  means  in  his 
power  to  save  the  goods.  The  interval 
of  time  that  elapsed  between  the  escape 
of  the  sparks  or  coals  from  the  engines 
and  the  making  of  the  statement  is  not 
shown.  It  seems,  however,  from  the 
form  of  the  question,  that  it  was  while 
the  building  was  burning.  The  goods 
may  have  been  destroyed  at  the  time, 
and  consequently  the  entire  injury  to 
owners  may  have  been  complete  when 
it  was  made.  It  may  be,  therefore, 
that  in  any  view  the  declaration  was 
a  mere  narration  of  a  past  transaction, 
and  that  for  this  reason  alone,  accord- 
ing to  all  the  authorities,  it  was  inad- 
missible. But  whether  it  was  so  or  not, 
a  question  we  do  not  decide,  our  opin- 
ion and  conclusion  will  be  based  upon 
other  facts.  For  many  reasons  we  are 
satisfied  that  Burnett's  declaration  was 
inadmissible.  Under  the  circumstances 
shown,  any  declaration  by  him  as  to 
the  origin  of  the  fire  could  not  have 
been  competent  testimony,  although  the 
fact  of  burning,  if  that  had  been  in 
issue  under  certain  circumstances, 
might  have  been  proven  by  the  aarent's 
declaration.  Under  possible  conditions 
a  statement  by  the  agent  of  the  fact 
of  burning  might  have  been  within  the 
line  of  his  duty,  but  in  the  absence  of 
special  authority  it  could  not  have  been 
any  part  of  his  duty,  or  in  his  power, 
to  explain  how  the  fire  originated.  It 
was  Burnett's  duty  to  deliver  the  goods 
when  they  were  called  for;  and  if  Shaw 
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'baggage  checks,  with  a  demand  for  his  trunks,  which  had  been  burned 
up  the  night  before,  the  railroad  company's  station  agent  and  baggage 
master,  being  asked  by  the  plaintiff  as  to  the  cause  of  the  fire,  re- 
plied that  oil-soaked  waste  was  kept  in  the  car;  and  this  statement 
was  admissible  against  the  company,  for  it  was  incumbent  on  the 
defendant  either  to  deliver  the  property  or  to  account  for  its  in- 


had  not  known  that  they  had  been 
burned,  or  were  in  such  condition  that 
ithey  could  not  be  delivered,  and  had 
■demanded  them,  or  made  inquiries  in 
relation  to  them  which  rendered  it  nec- 
essary for  Burnett  to  deliver  them,  or, 
upon  failure  to  do  so,  to  give  a  reason 
for  hia  failure,  then  any  statement  as 
to  the  cause  of  the  failure,  necessary 
to  explain  the  same,  would  have  been 
admissible;  but  the  only  necessary  ex- 
planation would  have  been  to  the  effect 
that  they  had  been  burned.  Any  state- 
ment beyond  that  fact  would  not  have 
been  required  in  order  that  the  agent 
might  perform  his  entire  duty  to 
Shaw;  and  not  having  been  engaged 
in  the  performance  of  any  act  or  duty 
within  the  scope  of  his  authority,  at  the 
time,  he  had  no  implied  power  to  make 
any  statement  which  the  defendant  was 
Tinder  no  obligation  to  make.  Any  in- 
quiry as  to  the  origin  of  the  fire  was 
'of  no  consequence  to  Shaw,  except  as  a 
means  of  proving  one  of  the  essential 
■facts  in  this  case  in  order  to  bind  the 
defendant, — a  fact  which  the  latter  was 
in  no  manner  bound  to  furnish.  A 
statement  as  to  the  origin  of  the  fire 
did  not  assist  Shaw  in  obtaining  the 
goods,  and  it  was  of.no  possible  benefit, 
except  as  a  means  of  establishing  de- 
fendant's liability  as  above  stated.  It 
was,  then,  a,  declaration  voluntarily 
made  by  Burnett.  It  was  outside  of  his 
'duty  as  agent,  and  beyond  the  scope  of 
bis  authority.  If  he  had  authority  to 
state  how  the  fire  originated,  under  the 
circumstances  shown,  he  had  power  also 
to  declare  that  the  engines  were  care- 
lessly managed  or  improperly  construct- 
ed. Such  declarations  would  not  have 
been  necessary  for  the  proper  discharge 
of  bis  duties  to  Shaw,  and  he  had  no 
implied  authority  to  make  them,  and 
thereby  bind  the  defendant. 

"This  is  perhaps  a  sufficient  answer 
to  appellant's  claim  of  error  upon  this 
point,  but  there  are  others,  some  of 
which  we  proceed  to  state. 

"It  is  not  shown  that  Burnett,  at  the 


time  the  declaration  was  made,  was 
engaged  in  the  performance  of  any  act 
or  duty  imposed  upon  him  by  his  em- 
ployment, or  that  it  was  made  in  pur- 
suance of  any  duty  as  agent.  True,  he 
was  agent,  and  as  such  had  charge  of 
the  station  and  warehouse;  but  for 
aught  that  appears  he  was  doing  noth- 
ing as  agent,  either  within  or  without 
the  line  of  his  duty.  He  and  Shaw 
may  have  been  standing  idly  by,  or 
sitting  down  at  a  safe  distance  from 
the  scene  of  conflagration.  The  state- 
ment may  have  been  a  casual  remark 
made  by  the  agent  of  his  own  motion, 
or  it  may  have  been  made  in  reply  to  a 
question  asked  by  Shaw  for  the  purpose 
of  gratifying  his  curiosity,  or  of  ac- 
quiring information  which  neither  the 
defendant  nor  its  agent  was  under  any 
legal  or  moral  obligation  to  im- 
part.    . 

"But  it  is  urged  that  the  declaration' 
was  admissible  because  it  was  a  part 
of  the  agent's  right  and  duty  to  make 
it,  and  consequently  that  he  had  author- 
ity so  to  do,  and  to  bind  defendant 
thereby. 

"Let  us  admit  that  an  agent  author- 
ized to  conduct  a  business  enterprise 
is  to  be  regarded  as  empowered  to  take 
all  steps  necessary  to  carry  on  the  busi- 
ness ;  that  there  is  an  implied  authority 
to  do  all  things  necessary  for  the  pro- 
tection of  property  entrusted  to  his 
keeping,  or  for  fulfilling  a  duty  which 
he  has  to  perform;  that  an  agent's  ad- 
missions bind  his  principal  if  the  for- 
mer is  delegated  to  conduct  business  of 
such  a  nature  that  its  due  and  ordinary 
prosecution  requires  admissions  to  be 
made  by  him  in  the  exercise  of  the  dis- 
cretion which  it  is  his  duty  to  use  in 
conducting  the  business  entrusted  to 
him.  Still,  none  of  these  principles  jus- 
tify the  admission  of  the  agent's  state- 
ment in  this  case.  Burnett  had  charge 
of  the  warehouse  and  of  the  goods.  Pre- 
sumably his  duty  was  to  protect  the 
goods  and  deliver  them  to  the  owners 
when  demanded,  upon  payment  of  char- 
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•ability  to  deliver ;  and  statements  made  by  its  authorized  agent,  per- 
taining to  the  loss  and  its  cause,  should  be  considered  as  verbal  acta 
performed  in  the  discharge  of  the  duty  to  account  for  the  property ; 
but  the  opinion  expressed  at  the  same  time  by  the  agent,  that  the  fire 
Tvas  caused  by  spontaneous  combustion,  was  purely  speculative  and 
-conjectural,  without  any  probative  force  and  not  admissible.*  When 
the  plaintiff's  barn  was  burning,  the  manager  of  the  defendant's  ad- 
joining premises,  who  was  assisting  to  check  the  fire,  admitted  in 
substance  that  it  originated  on  the  defendant's  premises,  and  that  he 
(the  manager)  was  negligent  in  not  confining  it  thereto.  Holding 
ihat  the  admission  was  not  competent  evidence  against  the  defendant 
to  prove  the  origin  of  the  fire,  the  court  said:  "The  statement  was 
not  made  in  the  course  of  the  agent's  employment.  It  had  no  rela- 
tion to,  nor  did  it  explain  or  characterize,  any  act  in  which  he  was 
engaged.  It  was  a  mere  narrative  of  a  past  transaction." '  The 
statement  of  a  railroad  company's  section  boss,  a  day  or  two  after 
the  plaintiff's  property  was  destroyed  by  fire,  that  the  fire  was  started 
by  a  passing  train,  was  inadmissible  where  there  was  nothing  to  show 
that  he  had  any  authority  to  make  the  statement,  or  that  any  officer 
or  agent  of  the  company  who  did  have  such  authority  was  present 
when  it  was  made.*  Where  a  locomotive  engineer's  statement  that 
Tie  had  no  spark  arresters  on  his  engine  was  not  a  part  of  the  res 

ges  due;  and  if  for  any  reason  he  was  Trunk  R.  Co.  (1867)  47  N.  H.  554,  93 
unable  to  deliver  them  upon  demand,  Am.  Dec.  474,  and  Lane  v.  Boston  &  A. 
it  is  probably  true  that  a  failure  to  do  R.  Go.  (1873)  112  Mass.  462.  The  Ne- 
so  would  have  been  an  act,  and  that  vada  case  above  quoted  evidently  re- 
declarations necessary  for  a  proper  ex-  sembles  in  principle  the  case  of  Ameri- 
planation  thereof  would  have  been  ad-  can  8.  S.  Co.  v.  Landreth  (1883)  102 
missible  if  made  at  the  time.  But  it  Pa.  131,  48  Am.  Rep.  196  cited  and 
is  not  shown  that  there  was  a  demand  quoted  in  §  2536  note  3  ante. 
or  inquiry  prior  to  the  statement,  or  2  Levi  v.  Missouri,  K.  &  T.  R.  Co. 
that,  when  the  latter  was  made,  any  (1911)  157  Mo.  App.  536,  138  S.  W. 
proper    explanation    was     required    by  699. 

Shaw,  in  order  that  he  might  know  just  3  Johnson  v.  McLain  Invest.  Co. 
how  the  goods  were  situated  and  that  (1909)  79  Kan.  423,  131  Am.  St.  Rep. 
they  could  not  be  delivered.  It  certain-  302,  100  Pac.  52,  holding  also  that  the 
ly  was  not  the  agent's  duty  to  make  admission  was  not  competent  as  part 
delivery  without  request  so  to  do;  and  of  the  res  gestc^,  as  "the  burning  of 
it  was  not  his  duty  to  make  explana-  the  barn  was  hardly  such  a  sudden  ca- 
tion of  the  cause  of  inability  to  deliver,  tastrophe  as  to  paralyze  the  reflective 
if  Shaw  was  already  aware  "of  it.  Until  faculties  of  a  witness,  and_  render  him 
delivery  became  a  duty  there  was  no  unable  or  unlikely  to  contrive  and  mis- 
failure  on  the  agent's  part;  consequent-  represent  concerning  his  connection  with 
ly,  there  was  no  act  to  be  qualified  or  it,  if  otherwise  he  would  be  disposed 
explained,  and  for  this  reason  the  state-  to  do  so." 

ment  was  incompetent."    The  court  then  4  Ft.  Worth  &  D.  C.  R.  Co.  v.  Dysart 

-proceeded    to    explain    and    distinguish  (1911)  —  Tex.  Civ.  App.  —   136  S.  W. 

Morse    V.     Connecticut    River    R.     Co.  1117. 

-.(1856)   6  Gray,  450,  Burnside  v.  Grand  On  the  day  after  a  fire  set  upon  the 


7804 


MASTER  AND  SERVANT. 


[CHAP.    CIX. 


gestae  of  the  fire  that  had  previously  consumed  the  plaintiff's  prop- 
erty, it  was  not  competent  against  the  railroad  company  as  the  ad- 
mission of  an  agent.^  Declarations  of  an  oil  company's  servants, 
four  or  five  days  after  the  plaintiff's  property  was  destroyed  by  fire, 
made  while  they  were  boring  an  oil  well  and  in  response  to  the  plain- 
tiff's questions  as  to  the  origin  of  the  fire,  that  they  had  set  the  grass 
on  fire  to  protect  an  oil  tank  from  another  fire,  were  inadmissible 
against  the  company.* 

But  where  a  servant  was  sent  by  a  railroad  company  to  burn  dry 
grass  on  its  right  of  way,  and,  while  engaged  in  doing  it,  the  adjoin- 
ing premises  of  the  plaintiff  having  taken  fire,  declared  that  the  fire 
got  away  from  him,  the  statement  so  made  was  part  of  the  res  gestce, 
and  admissible  against  the  company.'' 

2540.  — of  servants  in  railroad  stock-killing  cases. —  A  locomotive 
engineer's   admissions,   long   after   his   train   killed   the   plaintiff's 


defendant  railroad  company's  right  of 
way  had  extended  to  and  destroyed  the 
plaintiff's  property,  the  defendant's  sec- 
tion foreman,  not  in  the  performance 
of  any  duty,  had  no  authority  to  bind 
it  by  admitting  tnat  the  fire  started  at 
such  a  place  as  to  make  the  company 
liable.  Wendt  v.  Chicago,  St.  P.  M.  d 
0.  R.  Co.  (1893)  4  S.  D.  476,  57  N.  W. 
226. 

In  Atchison,  T.  d  a.  F.  R.  Co.  v.  Os- 
lorn  (1897)  58  Kan.  768,  51  Pac.  286, 
testimony  that,  on  the  day  when  the 
plaintiff's  property  was  destroyed  by 
fire  alleged  to  have  been  negligently 
started  by  defendant's  locomotive,  a  sec- 
tion foreman  and  the  depot  agent  of  the 
defendant  made  declarations  relating  to 
the  management  of  the  engine,  with 
which  they  had  nothing  to  do,  was  not 
admissible  against  the  company. 

6  St.  Louis  Southwestern  R.  Co.  v.  Oil- 
lert  (1911)  —  Tex.  Civ.  App.  — ,  136 
S.  W.  836. 

In  Houston  &  T.  C.  R.  Co.  v.  Laforge 
(1905)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
1072,  declarations  of  the  conductor  and 
engineer  of  the  train  and  the  locomotive 
pulling  it,  which,  it  was  claimed,  set 
the  fire  that  consumed  the  plaintiff's 
property,  to  the  effect  that  the  fire  was 
occasioned  by  fire  from  the  locomotive, 
were  held  not  admissible  against  the 
company,  the  statements  not  being  made 
at  the  time,  or  so  near  the  time,  of  the 
occurrence  of  the  fire  as  to  bring  them 
within  the  rule  of  res  gestce. 


In  Marande  v.  Texas  d  P.  R.  Co. 
(1903)  59  C.  C.  A.  562,  124  Fed.  42, 
an  action  to  recover  for  cotton  destroyed 
by  fire,  declarations  of  the  defendant's 
watchmen  on  the  night  of  the  fire,  but 
after  their  duties  had  terminated,  were 
held  not  admissible  against  the  defend- 
ant. "If  these  statements  of  the  watch- 
men had  been  made  while  the  fire  wa& 
still  raging,  or  during  the  continuance 
of  their  agency,  in  the  performance  of 
a  duty  which  they  owed  to  the  defend- 
ant, they  might  have  been  admissible 
.  .  .  .  They  were  no  part  of  the 
res  gestae,  were  not  made  by  the  watch- 
men while  acting  as  such,  and  had  no 
relation  to  their  acts  as  guardians  of 
the  property  in  controversy.  That 
property  had  been  destroyed,  and  their 
admissions  thereafter  were  narratives  of 
past  occurrences  not  binding  on  the  de- 
fendant." 

6  Paraffine  Oil  Co.  v.  Berry  ( 1906 )  — 
Tex.  Civ.  App.  — ,  93  S.  W.  1089. 

''Ohio  &  M.  R.  Co.  V.  Porter  (1879) 
92  111.  437,  the  court  saying:  "There 
can  be  no  doubt  that  his  acts  in  the  per- 
formance of  the  duty  enjoined  upon  him 
would  be  binding  on  the  company,  and 
what  was  said  at  the  time,  as  well  as 
what  was  done,  must  also  be  held  to  be 
competent.  The  declaration  was  but  a 
part  of  the  transaction,  and  if  it  was 
competent  to  prove  what  these  servants 
of  the  road  did,  which  is  not  disputed, 
upon  the  same  principle,  what  was  at 
the  time  said  was  competent  evidence." 
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animal  on  the  track,  were  not  admissible  against  the  company,  though 
the  engineer  was  still  in  its  employ.^  Oases  touching  the  admissi- 
bility of  an  engineer's  declarations  in  this  class  of  actions,  as  part 
of  the  res  gestw,  are  cited  in  another  place  (§  2545,  post).  Testi- 
mony that,  sometime  after  the  defendant  railroad  company's  section 
foreman  discovered  the  plaintiff's  animal  fatally  injured  near  the 
track,  he  told  the  witness  that  it  "had  been  knocked  off  the  track," 
was  inadmissible  against  the  company ;  the  foreman  not  having  been 
deputed  to  conduct  any  negotiations  with  the  plaintiff,  so  as  to  ren- 
der any  statement  by  him  with  reference  to  the  manner  in  which  the 
animal  was  injured  either  relevant  or  pertinent,  and  the  statement 
having  no  connection  with  the  transaction  of  any  other  business  or 
the  discharge  of  any  other  duty  in  behalf  of  the  company.^ 

2541.  — of  servants  in  miscellaneous  cases. —  Declarations  by  a  rail- 
road conductor,  a  baggage  master,  and  a  station  agent,  explaining 
how  the  plaintiff's  trunk  was  lost  on  the  preceding  day,  and  in  answer 
to  inquiries  on  behalf  of  the  plaintiff,  were  admissible  against  the 
company,  being  made  by  them  as  agents,  within  the  scope  of  their 
agency  and  while  it  continued ;  for  "it  was  part  of  the  duty  of  those 
agents  to  deliver  the  baggage  of  passengers,  and  to  account  for  the 
same,  if  missing,  provided  inquiries  for  it  were  made  within  a  rea- 
sonable time."  ^  For  the  same  reason  that  it  related  to  the  very 
business  in  which  the  agent  was  engaged  at  the  time,  the  declaration 
of  an  employee  in  a  feed  stable,  as  to  the  manner  in  which  an  injury 
occurred  to  one  of  the  plaintiff's  horses  being  kept  there,  was  ad- 
mitted in  evidence  against  the  keeper  of  the  stable.*     A  locomotive 

1  Treadway  v.  8.  G.  St.  P.  R.  Co.  this  case,  appellant  having  proved  by 
( 1875 )  40  Iowa,  526 ;  Price  v.  New  Jer-  one  of  its  own  witnesses  that  the  en- 
sew  R.  d  Transp.  Co.  (1865)  31  N.  J.  L.  gineer  made  the  same  statement  in  ef- 
229;  MicUqwn  C.  R.  Co.  v.  Gougar  feet  about  the  time  the  train  struck  the 
(1870)  55  111.  503,  where  the  court  said  f°<'}-      Declarations  of  a  railroad  con- 

(J.OIU;  ^uA.11.  ovu,                                    ductor    two    days    after    the    plaintiff's 

"the  agent  was  not  promoting  or  doing  ^^.^^j  ^^  ^jj(^^  ^^  ^^^  ^^ J^^  ^^i^j^ 

any  business  of  his  principal  at  the  time  ^^jgj^^.  j^^^^  j^^  ^^^  j^j.^  ^.^  believe  that 

the  declarations  were  made,"  and  they  ^.j^g  animal  was  chased  by  the  train  until 

were  made  purely  on  "his  own  respon-  overtaken,  were  not  admissible  against 

sibility."     Chicago,  B.  &  Q.  R.  Go.  v.  the  company.    International  &  G.  N.  R. 

Riddle  (1871)   60  111.  534,  the  court  re-  Co.  v.  Garr  (1906)  —  Tex.  Civ.  App.  — , 

marking  that  the  engineer  was  the  com-  91  S.  W.  858. 

pany's  agent  only  "for  a  particular  pur-  2  St.  Louis  &  8.  F.  R.  Co.  v.  MoLellcmd 

pose,"  on  which  point  see  also  §  2538,  (1899)    10  C.  C.  A.  300,  27  U.  S.  App. 

ante.    In  Kentucky  0.  R.  Go.  v.  Bowen  71,  62  Fed.  116. 

(1887)  8  Ky.  L.  Rep.  609,  "what  the  en-  i  Morse    v.     Connecticut    River     Co. 

gineer  of  a  train  said  about  the  killing  (1856)  6  Gray,  450. 

of  stock,  at  a  time  subsequent  thereto,  2  MoPherrin  v.   Jennings    (1885)    66 

was  not  competent  to  show  negligence  Iowa,   622,    24   N.   W.   242,   where   the 

upon  the  part  of  the  railroad  company,  court  said:     "The  evidence  shows  that 

but  such  evidence  was  not  prejudicial  in  defendant  also  kept  a  store,  and  that 
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engineer  being  the  agent  of  the  railroad  company  to  run  the  engine, 
any  declaration  by  him  as  to  the  manner  in  which  he  intends  to  per- 
form that  duty  may  be  competent  evidence  against  the  company,— 
at  least  in  a  case  where  wilful  and  malicious  conduct  of  a  servant 
may,  as  a  matter  of  law,  be  within  the  scope  of  his  agency.^ 

"Where  one  authorizes  another  to  speak  for  him,  he  may  be  con- 
fronted by  testimony  as  to  what  his  representative  said  within  the 
scope  of  his  authority;  but  where  the  employment  is  purely  me- 
chanical the  master  is  not  bound  by  what  his  servant  may  choose  to 
say  while  at  work."  *  Public  policy  forbids  a  rule  of  law  that  would 
embarrass  a  skilled  mechanic,  for  example,  in  obtaining  employment 
in  his  vocation  simply  because  he  possesses  traits  of  mind  and  habits 
of  speech  disqualifying  him  to  be  spokesman  for  a  prudent  em- 
ployer on  any  occasion  detached  from  the  particular  service.  So,  too, 
"authority  to  make  an  admission  is  not  necessarily  to  be  implied 
from  an  authority  previously  given  in  respect  to  the  thing  to  which 
the  admission  relates."  ®     In  a  case  where  the  plaintiff's  property 


the  person  who,  it  is  claimed,  made  the 
declarations  sometimes  assisted  him  in 
the  store,  and  at  other  times  gave  at- 
tention to  the  business  at  the  feed  sta- 
ble. It  is  shown  that  he  sometimes  had 
charge  of  the  stable,  and  that  at  such 
times  he  gave  directions  for  the  feeding 
and  care  of  the  horses  in  it,  and  re- 
ceived pay  for  the  services  rendered, 
from  the  patrons  of  the  place.  What- 
ever he  did,  either  in  the  store  or  at 
the  stable,  was  done  for  defendant.  We 
are  of  opinion  that  this  evidence  estab- 
lishes that  the  relation  of  principal  and 
agent  existed  between  defendant  and 
this  person.  It  also  shows,  we  think, 
that  the  agent  had  authority  to  act  for 
defendant  in  the  transaction  with  plain- 
tiff of  the  particular  business  which  was 
then  pending  between  the  parties,  and 
the  declarations  related  to  the  subject  of 
that  business.  Plaintiff  went  to  the  sta- 
ble for  the  purpose  of  paying  for  the 
care  of  his  team  and  taking  it  away, 
and  the  agent  had  authority  to  receive 
the  pay  and  deliver  the  team.  He  de- 
clined to  receive  any  pay  for  the  serv- 
ices, because  of  the  loss  which  plaintiff 
had  sustained,  but  he  delivered  the  re- 
maining horse,  and  it  was  while  this 
business  was  being  transacted  that  the 
statement  was  made.  We  think,  there- 
fore, that  the  court  properly  admitted 
the  evidence." 


3  For  the  reason  stated  in  the  text  it 
was  held,  in  an  action  against  a  rail- 
road company  for  injury  to  the  plain- 
tiff's cattle  in  transportation,  that  the 
declaration  of  the  engineer  of  the  loca- 
motive  attached  to  the  train,  made  to 
the  plaintiff  while  he  was  loading  the 
cattle,  that  he  would  kill  them  before 
they  got  to  their  destination,  was  ad- 
missible against  the  defendant.  Craw- 
ford v.  Southern  R.  Co.  (1899)  56  S.  C. 
136,  34  S.  E.  80.  But  compare  Gonklin 
V.  Consolidated  R.  Co.  (1907)  196  Mass. 
302,  82  N.  E.  23,  13  Ann.  Cas.  857, 
cited  in  §  2538,  note  5,  ante. 

*  King  v.  Atlantic  City  Gas  &  Water 
Co.  (1904)  70  N.  J.  L.  679,  58  Atl.  345, 
holding  that  in  a  suit  against  the 
master  for  damages  caused  by  furnish- 
ing a  defective  appliance,  testimony  that 
a  servant  who,  after  the  accident,  had 
been  sent  to  repair  such  appliance,  or 
to  ascertain  and  report  its  condition  to 
his  employer,  said  that  something  was 
wrong  with  the  appliance,  was  irrele- 
vant, hearsay,  and  inadmissible. 
"Neither  of  these  employments"  to  re- 
pair or  report,  said  the  court,  "charged 
the  servant  with  any  duty  or  omission 
that  involved  the  making  of  declarations 
of  any  sort,  or  of  the  expression  of  his 
views  to  any  person  other  than  his 
employer." 

iRosted    V.    Great    Northern   R.    Co 
(1899)   76  Minn.  123,  78  N.  W.  971. 
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was  injured  during  a  mechanical  operation,  and  it  was  a  disputed, 
question  whether  the  accident  was  caused  by  the  negligence  of  the- 
plaintiff  or  of  the  defendant's  agent,  admissions  by  the  latter,  made- 
several  hours  after  the  accident,  to  the  effect  that  it  was  his  own. 
fault,  were  not  competent  evidence.*  The  statement  of  a  servant 
not  accompanying  a  negligent  act,  but  afterward,  as  an  explanation, 
of  it,  is  not  admissible  against  the  master.''  Declarations  of  the- 
driver  of  the  defendant  common  carrier's  stage  sleigh,  that  its  over- 
turning, whereby  the  plaintiff  was  injured,  was  due  to  the  driver's, 
inattention,  though  "made  immediately  after  the  accident  and  dur- 
ing the  time  that  he  was  engaged  in  the  performance  of  his  duties," 
were  inadmissible  against  his  employer.*  Because  the  "conversation^ 
was  a  mere  narration  of  a  completed  past  transaction,"  a  mine  in- 
spector's statement,  two  hours  after  an  accident  to  a  miner,  indi- 
cating that  he  had  not  on  the  preceding  evening  examined  the  room 
where  the  accident  occurred,  was  properly  excluded.®  A  telegraph, 
operator's  admission,  two  or  three  days  after  his  receipt  and  delivery 
of  a  message,  that  an  error  therein  was  due  to  the  company's  negli- 
gence, was  "no  part  of  a  depending  transaction,"  and  therefore  not 
evidence  against  the  company.*"  An  admission  by  a  railroad  con- 
ductor that  sometime  previously  he  had  carried  a  passenger,  know- 
ing him  to  be  the  plaintiff's  slave,  was  clearly  inadmissible  to  bind 
the  company."     "A  freight  agent  cannot  affect  his  principal  by  ad- 

6  Dodge  V.  Ghilds  (1888)  38  Kan.  526,  it  tended  no  more  to  show  negligence- 
16  Pac.  815,  the  court  saying:  "The  than  the  absence  of  it. 
declarations  and  admissions  of  the  agent  8  Ryan  v.  Oilmer  (1877)  2  Mont.  517,. 
were  not  made  in  the  performance  of  25  Am.  Rep.  744,  the  court  saying:  "In. 
his  duty,  nor  in  connection  with  the  act  the  authorities  which  have  been  referred 
charged  to  have  been  negligent,  and  to,  the  number  of  hours  or  days  that. 
which   formed   the    subject   of   inquiry,  elapsed  after  the  occurrence  of  the  acci- 

.     They  related  only  to  the  acci-  dent  complained  of,  and  during  which 

dent,  which  had  already  occurred.     The  the     agent     made     certain     admissions 

inquiry  and  ultimate  fact  sought  to  be  against  his  principal,  is  treated  as  an 

proven  was  whether  this   accident  was  immaterial  fact.     If  they  were  uttered" 

the    result    of    the    agent's    negligence,  before  the  journey  upon  which  the  in- 

The  subsequent  declaration  of  the  agent  jured    party    entered   was    ended,    they 

regarding  the  transaction  is  not  the  ul-  were  mere  narration." 

timate  fact  to  be  proven,  and  is  there-  9  Belskis  v.  Bering  Coal  Co.    (1910) 

fore  mere  hearsay."  246  111.  62,  92  N.  E.  575,  20  Ann.  Cas.. 

7  Per  Gildersleeve,  J.,  in  Rogers  v.  In-  388,  reversing  judgment  m   (1909)   151 
terurlan  Street  B.  Co.  (1903)  84  NY.  HI.  App.  85.             „,..,,,    ^  , 
Sunp    974    where  testimony  that  after  W  Sweatland  v.  Illinois  &  M.  Teleg. 
the    defendant's    street   car    struck   the  Co.    (1869)    27  Iowa,  433,  1  Am.  Rep. 
plaintiff's  wagon  the  witness  heard  the  285                                            ^  w    p    /? 
motorman   say,   "I   could   not  help   it,"  UGriffiny.  Montgomery  &  W.  P.  R 
was  held  admissible;  the  court  stating,  Co.    (1858)    26   Ga.   IH,   an   action   of- 
however,  that  its  admission  was  not  seri-  trover  for  the  value  of  the  negro, 
oiisly  prejudicial  to  the  defendant,  since 
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missions  merely  as  such,"  tending  to  establish  the  company's  lia- 
bility for  injury  to  a  shipper's  goods,  especially  where  the  goods  had 
been  delivered  and  opened  before  the  conversation,  and  there  was 
nothing  to  show  that  the  agent  had  any  further  duties  to  perform, 
or,  if  he  had,  that  he  was  attempting  to  perform  them.^*  Where  the 
action  was  for  injuries  to  the  plaintiff's  trespassing  cattle  by  the 
defendant's  servants,  the  declarations  of  the  latter  as  to  what  the 
defendant  had  told  them  to  do  to  trespassing  animals  were  not  ad- 
missible against  him,  when  made  "after  the  injury  was  done,  and 
so  remote  in  time  as  not  to  be  part  of  the  res  gestcB."  ^' 

2542.  Declarations  as  part  of  res  gestae — In  general. — Res  gestae 
may  be.  broadly  defined  as  matter  incidental  to  a  main  fact  and 
explanatory  of  it,  including  acts  and  words  which  are  so  closely 
connected  therewith  as  to  constitute  a  part  of  it,  and  without  a  knowl- 
edge of  which  the  main  fact  might  not  be  fully  understood;  they 
are  the  events  themselves  speaking  through  the  instinctive  words 
and  acts  of  participants;  the  circumstances,  facts,  and  declarations, 
which  grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and 
serve  to  illustrate  its  character.^  Declarations  admissible  as  part 
of  the  res  gestce  are  those  "which  were  the  natural  emanations  or 
outgrowths  of  the  act  or  occurrence  in  litigation,  although  not  pre- 
cisely concurrent  in  point  of  time,  if  they  were  yet  voluntarily  and 
spontaneously  made  so  nearly  contemporaneous  as  to  be  in  the  pres- 
ence of  the  transaction  which  they  illustrate  and  explain,  and  were 
made  under  such  circumstances  as  necessarily  to  exclude  the  idea 
of  design  or  deliberation."  *  In  a  Massachusetts  case  decided 
in  1861,  Chief  Justice  Bigelow  remarked  that  the  rule  which  ren- 
ders res  gestce  declarations  competent  has  often  been  loosely  admin- 
istered, so  as  to  admit  evidence  of  a  dangerous  and  doubtful  char- 
acter, and  that  "the  tendency  of  recent  decisions  has  been  to  restrict 
within  the  most  narrow  limits  this  species  of  testimony."  *  On  the 
other  hand,  in  1897,  Chief  Justice  Alvey,  of  the  court  of  appeals  of 

18  Boston   &    M.    R.    Go.    v.    Ordway  for  assault  and  battery  upon  the  plain- 

(1886)  140  Mass.  510,  5  N.  E.  627.  tiff's  wife,  Lord  Holt  "allowed  that  what 

13  Lee  V.  Nelms   (1876)  57  Ga.  253.  the  wife  said  immediately  upon  the  hurt 

1  Per  Bailey,  J.,  in  Denver  City  Tram-  received,   and   before    she   had   time   to 

loay   Co.   V.   Brumley    (1911)    51   Colo,  devise  or  contrive  anything  for  her  own 

251,  116  Pac.  1051.  advantage,  might  be  given  in  evidence." 

8  Louisville,  N.  A.  d  C.  R.  Co.  v.  Buck  3  Com.  v.  Backett  (1861)  2  Allen  136 

(1888)    116  Ind.   566,  2  L.R.A.   520,  9  140    quoted   with    evident   approval    in 

Am.   St.   Rep.   883,   19   N.   E.  453.     In  Waldele  v.  New  York  C.  &  E.  R.  R.  Co. 

Thompson  Y.  Trevanion  (1693)  Skinner,  (1884)   95  N.  Y.  274    280    47  Am.  Rep 

402,  11  Eng.  Rul.   Cas.  282,  an  action  41.                                           ,                      >■ 
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the  District  of  Columbia,  said:  "The  tendency  of  recent  decisions  is 
to  extend  and  liberalize  the  principle  of  admission,  and  declarations 
-and  statements  are  now,  by  many  recent  decisions  of  high  authority, 
admissible  that  would  formerly  have  been  excluded,"  but  that  "the 
application  of  the  principle  of  admission  is  largely  dependent  upon 
iihe  special  circumstances  of  each  case  as  it  occurs."  *  The  grounds 
for  the  admissibility  of  such  statements  are  generally  concurred  in. 
The  difficulty  has  been  in  drawing  a  line  with  respect  to  lapse  of 
rtime  after,  and  the  necessary  connection  with,  the  main  fact,  so  as 
■clearly  to  distinguish  between  declarations  which  are  admissible  and 
those  too  remote  and  disconnected.^  Whether  the  declaration  is  di- 
rectly connected  with  and  grows  out  of  the  main  fact  does  not  depend 
'On  the  time  which  has  elapsed  between  them,  although  this  must 
always  be  an  important  element  in  determining  the  question.  A 
■considerable  time  may  elapse,  and  yet  the  declaration  be  a  part  of 
the  res  gestce;  it  may  be  made  immediately  upon  the  fact,  and  the 
•circumstances  be  such  as  exclude  it.^  The  high  character  of  the 
parties  making  the  declarations,  and  of  the  witnesses  testifying  to 
them,  is  immaterial  in  determining  the  question  of  their  admissi- 
hility.'' 

2543.  — state  court  doctrine  as  rule  of  decision  in  Federal  court. — 
The  question  of  admissibility  of  declarations  as  part  of  the  res  gestce, 

4  Washington  &  G.  R.  Co.  v.  McLane  to  show  that  the  declarations  were  the 

(1897)    11  App.  D.  C.  220.  spontaneous  product  of  the  act  and  il- 

6  So  stated   by  Ladd,   Ch.   J.,  in  Al-  lustrative  of  it  only.     But  they  are,  on 

■sever   v.   Minneapolis  &   St.   L.   B.   Go.  the  other  hand,  not  to  be  admitted  when 

(1902)  115   Iowa,  338,   56  L.R.A.  748,  narrative  merely  of  that  which  has  oc- 
'88  N.  W.  841.  curred,  no  matter  how  near  they  may 

6  Per  Gilfillan,  Ch.  J.,  in  O'Gonnor  v.  be    connected    in    point   of    time   there- 

CUcaqo    M.  &  St.  P.  R.  Co.   (1880)   27  with."  Per  Shepard,  J.,  in  Metropolitan 

Minn.   166,  38  Am.  Rep.  288,  6  N.  W.  R.  Co.  v.  Collins   (1893)    1  App.  D.  C. 

481,  where  he  also  said  that  "each  case  383,   387. 

must  depend  upon  its  own  peculiar  cir-  "To  confine  the  admissibility  of  such 

.cumstances,  and  be  determined  by  the  declarations  to  any  one  point  of  time 

exercise   of'  sound   judicial   discretion."  in  the  course  of  the  transaction  being 

And  in  Wigmore  on  Evidence,  §  1750,  inquired  about  would  be  to  arbitrarily 

it  is   said  that   application  of  the  res  exclude  often,  not  to  say  always,  many 

qestw  principle,   in  respect  to   the  ele-  pieces    of   evidence    which    would    shed 

ment  of  time,  should  be  left  "absolutely  light  upon  the  whole  affair,  and  which 

to  the  determination  of  the  trial  court."  were  parts  of  one  entire  event      foMe 

See  also  in  favor  of  permitting  the  trial  £  0.  R.  Co.  v.  Sttmson  (1896)  74  Miss, 

iudge    to    exercise    a    large    discretion,  453, 21  So.  14. 

Pledqer   v     Chicago,    B.   &   Q.    R.    Co.  See  exhaustive  note  on     Statements 

(1903)  69  Keb.  456,  95  N.  W.  1057.  made  some  time  after  accident  aa  res 
"It  is  auite  generally  agreed     .     .     .  gestce,"  in  42  L.R.A.(N.S.)   917. 

that  the  Sritions  /eed'not  be  made  /  ?-  ^icholls    Ch    J     in  ilf <>rl^v. 

immediately  in  point  of  time,  but  only  Texa^dP.B.Co.   (1900)   52  La.  Ann. 

«o   near   as.   with   other   circumstances,  727,  27  So.  176. 
M.  &  S.  Vol.  VII.— 489. 
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•where  it  is  not  controlled  by  a  state  statute,  is  probably  one  upon 
■which  the  decisions  of  a  state  court,  even  of  last  resort,  are  not  bind- 
ing on  a  Federal  court  deciding  a  case  in  or  from  that  state.* 

2544.  — spontaneous  exclamatory  statements. — Declarations  of  an 
individual,  made  at  the  moment  of  a  particular  occurrence,  when 
the  circumstances  were  such  that  his  mind  may  be  assumed  to  have 
been  controlled  by  the  event,  are  receivable  in  evidence  because  they 
are  supposed  to  be  expressions  involuntarily  forced  out  of  him  by 
the  particular  event,  and  thus  have  an  element  of  truthfulness  they 
might  otherwise  not  have.*     "Evidence  is  admissible  of  exclamatory 


1  See  Chicago  d  W.  W.  B.  Co.  v.  Ken- 
dall (1909)  93  C.  C.  A.  422, 167  Fed.  62, 
16  Ann.  Cas.  560,  where,  speaking  of 
common-law  rules  of  evidence  in  general, 
but  citing  some  cases  which  happen  to 
be  leading  ones  as  to  res  gestce  declara- 
tions, Amidon,  J.,  said:  "Perhaps  the 
best  way  to  ascertain  whether  state  de- 
cisions on  the  subject  of  evidence  are 
binding  upon  Federal  courts  is  to  con- 
sider how  the  Supreme  Court  and  Fed- 
eral courts  of  appeal  have  dealt  with 
questions  of  evidence  when  directly  pre- 
sented for  decision.  Have  they,  as  in 
the  case  of  statutes  and  rules  of  prop- 
erty, looked  to  the  decisions  of  the  state 
in  which  the  action  arose  as  laws  of 
controlling  authority?  The  ease,  of 
Vicksburg  d  M.  R.  Co.  v.  O'Brien 
(1886)  119  U.  S.  99,  30  L.  ed.  299,  7 
Sup.  Ct.  Rep.  118,  turned  wholly  upon 
questions  of  evidence.  Numerous  au- 
thorities are  cited  from  England  and 
the  states  of  the  Union  in  the  prevailing 
and  dissenting  opinions,  but  no  decision 
is  cited  from  the  state  in  which  the  ac- 
tion arose  nor  is  any  attempt  made  to 
deduce  the  rule  of  decision  from  local 
decisions.  The  same  question  arose 
again  in  New  Jersey  8.  B.  Go.  v.  Brock- 
ett  (1886)  121  U.  S.  637,  30  L.  ed.  1049, 
7  Sup.  Ct.  Rep.  1039.  That  case  came 
from  New  York.  The  question  had  been 
repeatedly  passed  upon  by  the  court  of 
appeals  of  that  state.  Luiy  v.  Hudson 
River  R.  Co.  (1858)  17  N.  Y.  131;  An- 
derson V.  Rome,  W.  &  0.  R.  Co.  { 1873 ) 
54  N.  Y.  334.  No  decision,  however, 
from  New  York,  is  cited,  though  de- 
cisions from  Illinois  and  Indiana  are 
referred  to.  The  same  question  arose 
in  this  circuit  in  a  case  from  Missouri, 
Fidelity  &  C.  Co.  v.  Haines  { 1901 )  49  C. 
C.  A.  379,  111  Fed.  337.  Numerous 
authorities    are    cited,    both    state    and 


Federal,  but  none  from  Missouri.  The 
question  is  treated  wholly  as  one  of 
general  law.  In  the  sixth  circuit  court 
of  appeals,  the  same  method  of  dealing 
with  the  subject  is  pursued  in  Peirce  v. 
Van  Dusen  (1897)  69  L.R.A.  705,  24 
C.  C.  A.  280,  47  U.  S.  App.  339,  78  Fed. 
693,  in  an  opinion  written  by  Mr.  Jus- 
tice Harlan.  Bates  v.  Preble  (1893) 
151  U.  S.  149,  38  L.  ed.  106,  14  Sup.  Ct. 
Rep.  277,  involved  the  use  of  memoranda 
as  independent  evidence.  The  case  arose 
in  Massachusetts,  and  the  Supreme 
Court  says  that  the  highest  court  of 
that  state  had  ruled  the  question 
against  the  admissibility  of  such  evi- 
dence, and  numerous  cases  are  cited 
from  that  state  in  support  of  such  a 
holding.  They  are  not  treated,  however, 
as  binding  authorities  upon  the  Federal 
courts  in  deciding  a  case  from  that 
state.  On  the  contrary,  the  decisions  of 
other  states  are  referred  to,  and  the 
question  is  clearly  stated  as  a  question 
of  general  law."  See  an  exhausted  note 
on  "Questions  of  state  law  as  to  which 
the  decision  of  the  highest  court  must  be 
followed  in  actions  originating  in  or 
removed  to  the  Federal  courts,"  in  40 
L.R.A.(N.S.)   380. 

1  Per  Lacombe,  J.,  instructing  a  jury 
in  United  States  v.  King  (1888)  34  Fed. 
314,  and  continuing  as  follows:  "But 
you  are  not  to  give  any  more  weight  to 
a  declaration  thus  made,  or  any  weight 
at  all,  unless  you  are  satisfied  that  it 
was  made  at  a  time  when  it  was  forced 
out  as  the  utterance  of  a  truth,  forced 
out  against  his  will  or  without  his  will, 
by  the  particular  event  itself,  and  at  a 
period  of  time  so  closely  connected  with 
the  transaction  that  there  has  been  no 
opportunity  for  subsequent  reflection  or 
determination  as  to  what  it  might  or 
might  not  be  wise  for  him  to  say," 


§  2544]  REMEDIES  AND  PROCEDURE.  7811 

statements  declaratory  of  the  circumstances  of  an  injury,  when  ut- 
tered by  the  injured  person  immediately  after  the  injury;  provided 
that  such  exclamations  be  spontaneously  expressive  of  the  injured 
person's  observation  of  the  effects  of  a  startling  occurrence,  and  the 
utterance  is  made  vpithin  such  limit  of  time  as  presumably  to  pre- 
clude fabrication."  ^  This  doctrine  has  been  denominated,  for  con- 
venience, "the  spontaneous  exclamation  exception  to  the  hearsay 
rule.'-"  ^  The  plaintiff's  declaration  after  she  fell  from  the  defend- 
ant's street  car,  "Yes ;  let  the  step  down  after  I  fall,"  being  "made 
immediately  after  the  accident,  with  reference  to  the  cause  of  the 
fall,  and  without  opportunity  for  premeditation,"  was  admissible 
as  tending  to  prove  that  the  step  was  not  previously  let  dovwi,  as 
it  should  have  been.*  Mr.  Spencer,  describing  the  effect  upon  some 
persons  of  a  startling  and  menacing  occurrence  in  their  presence, 
says  that  "the  faculties  are  partially  thrown  out  of  gear,"  that  "the 
thoughts  become  confused,  and  there  is  something  like  a  temporary 
paralysis  of  intellect,"  and  that  "something  like  a  mental  chaos, — 
a  derangement  of  ideas  and  impulses"- — is  produced.*  But  certainly 
the  courts  do  not  demand  that  the  reflective  faculties  of  a  person 
making  admissible  res  gestae  exclamatory  declarations  shall  have  been 
paralyzed  to  the  extent  of  rendering  his  utterances  incoherent,  even 
though  it  is  necessary  that  the  declarations  should  have  been  gen- 
erated by  an  excited  feeling  due  to  the  event  they  characterized.  If  a 
chauffeur  should  suddenly  steer  his  vehicle  directly  in  front  of  a 
rapidly  moving  electric  street  car,  and  thereby  cause  a  collision,  it 
would  not  be  singular  if  the  motorman's  instant  accusation  of  blame 
against  him  took  the  form  of  articulate  epithets  and  definite  threats 

Where  the  servant  who  drove  the  de-  whom    the    declaration    is    made.      See 

fendant's  horse  against  the  plaintiff  on  oases  cited  in  §  2545  post. 

the    highway    stopped    the    horse,    and  ^  People  v.  Del  Yermo,  supra,  citing 

eame  back  and  said  he  did  not  mean  to  and  following  Professor  Wigmore,  who 

do  it,  this  statement,  "made  immediate-  treats  the  subject  under  the  term  "spon- 

ly  after  the  collision,  and  as  nearly  as  taneous  exclamations"  in  3  Wigmore  on 

possible  at  the  same  time,"  was  admis-  Evidence,  §  1745. 

sible   against  the  defendant,  being  "as  iSutoheis  v.  Cedar  Rapids  &  M.  C. 

much  a  part  of  the  res  gestce  as  would  R.  Co.  (1905)  128  Iowa,  279,  103  N.  W. 

have  been,  an  exclamation  at  the  very  779,   "model   opinion,  by  McClam,  J.," 

instant     the     plaintiff     was     struck."  it  is  said  in  Wigmore  on  Evidence,  Sup- 

Clevelcmd  v.  Wewsom    (1880)    45  Mich,  plement,  §  1750,  note  3. 

62    7  N   W    222    per  Cooley,  J.,  citing  5  Spencer,      Facts      and      Comments 

Hyatt  V   4^(iTOs'(1867)   16  Mich.  180;  {1S02)  :  Presence  of  Mind.    See  also  the 

People  V   Pitcher  (1867)   15  Mich.  397;  allusion  to  "such  a  sudden  catastrophe 

and  iomJer*  v.  People  (1874)  29  Mich,  as  to  paralzye  the  reflective  faculties," 


71. 


m 


Johnson    v.     McLain    Invest.     Co. 


2  Per  Willard  Bartlett,  J.,  in  People  (1909)  79  Kan.  423,  131  Am.  St.  Rep. 
v.  Del  Yermo  (1908)  192  N.  Y.  470,  85  302,  100  Pac.  52,  as  quoted  m  §  2539, 
N.   E.    690.     But  it  is   immaterial   by    note  3,  ante. 
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of  bodily  harm,  and  still  constituted  "the  utterance  of  human  nature, 
of  the  genus  homo,"  one  of  Chief  Justice  Bleckley's  tests  of  res  gestce 
declarations.*  Where  a  brakeman  on  a  moving  train  opened  a  door 
and  shut  it  on  the  plaintiff's  finger,  which  was  immediately  released, 
and  the  brakeman  observing  the  injured  member,  exclaimed,  "Turn- 
ing that  curve  threw  your  hand  off,"  these  occurrences  constituted 
one  continuous  transaction,  and  his  declaration  was  admissible  as 
the  natural  and  spontaneous  outcome  of  the  principal  fact.'' 

2545.  — declarations  "in  the  presence  of"  event. — In  a  preceding 
section  it  has  been  shown  that  declarations  of  conductors,  engineers, 
and  other  employees  of  railroad  and  street  railway  companies  are 
not  often  admissible  against  the  latter  as  the  declarations  of  their 
agents  (§  2538,  ante).  Frequently,  too,  they  are  excluded  as  merely 
narrative  of  a  past  occurrence.  In  many  cases,  however,  the  declara- 
tions of  those  servants  and  other  persons  have  been  received  as  part 
of  the  res  gestce,  having  been  made  "in  the  presence  of"  or  "at  the 
scene  of"  the  event  to  which  they  relate,^  or  having  regard  to  an 

Bin  Travelers'  Ins.  Co.  v.  Sheppard  T  Trumbull  v.  Donahue  (1903)  18 
(1890)  85  Ga.  751,  12  S.  E.  18,  speaking  Colo.  App.  460,  72  Pac.  684,  the  court 
of  res  gestce.  Chief  Justice  Bleckley  saying:  "In  T.  c6  H.  Pueblo  Bldg.  Co. 
said:  "That  they  shall  be  or  appear  to  v.  Klein  (1894)  5  Colo.  App.  348,  38 
be  spontaneous  is  indispensable,  and  it  Pac.  608,  it  was  suggested  that  if  the 
is  for  this  reason  alone  that  they  are  elevator  boy,  after  the  child  fell  from 
required  to  be  speedy.  There  must  be  the  elevator,  instead  of  abandoning  hei- 
no  fair  opportunity  for  the  will  of  the  to  her  fate  and  continuing  his  upward 
speaker  to  mold  or  modify  them.  His  course,  as  he  did,  had  immediately  low- 
will  must  have  become  and  remained  ered  his  elevator  to  the  basement, 
dormant,  so  far  as  any  deliberation  in  against  the  floor  of  which  she  struck,  his 
concocting  matter  for  speech  or  select-  first  exclamation  on  coming  in  sight  of 
ing  words  is  concerned.  Moreover  his  her  body  would  have  been  part  of  the 
speech,  besides  being  in  the  present  time  transaction,  and  therefore  competent  as 
of  the  transaction,  must  be  in  the  pres-  evidence.  The  suggestion  there  made 
ence  of  it  in  respect  to  space.  He  must  fits  the  facts  here.  We  think  the  infer- 
be  on  or  near  the  scene  of  action,  or  ence  legitimately  deducible  from  the 
of  some  material  part  of  the  action,  testimony  was  inconsistent  with  the 
His  declarations  must  be  the  utterance  brakeman's  statement  as  a  witness,  that 
of  human  nature,  of  the  genus  homo,  he  did  not  observe  the  plaintiff's  posi- 
rather  than  of  the  individual.  Only  an  tion.  If  he  had  not  seen  the  plaintiff 
oath  can  guarantee  individual  veracity,  standing  on  the  .  platform,  steadying 
But  spontaneous  impulse  may  be  a  suf-  himself  with  his  hand  against  the  jamb 
ficient  sanction  for  the  speech  of  man  of  the  door  in  such  manner  that  the 
as  such,  man  as  distinguished  from  this  turn  they  were  making  on  the  curve  was 
or  that  particular  man.  True,  the  ver-  liable  to  throw  his  hand  inside  of  the 
bal  deliverance  in  each  instance  is  that  door  just  opened,  how  could  he  so  read- 
of  an  individual  person.  But  if  the  ily  and  accurately  have  accounted  for 
state  of  his  mind  be  such  that  his  in-  the  accident  ?  We  think  the  declaration 
dividuality  is  for  the  time  being  sup-  was  properly  admitted  as  part  of  the 
pressed  and  silenced,  so  that  he  utters  res  gestce,  and  what  effect  should  be 
the  voice  of  humanity  rather  than  of  given  to  it  was  for  the  jury  to  de- 
himself,  what  he  says  is  regarded  by  the  termine." 
law  as  in  some  degree  trustworthy."  1  Properly  admitted  as  {)art  of  the  res 
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"uncompleted"  one.^  The  statements  of  a  street  car  conductor, 
"made  at  the  very  time  and  in  the  very  presence  of  the  accident," 
to  the  plaintiff  while  alighting  from  the  car,  were  admissible  as  part 
of  the  res  gestce.^     Testimony  that  the  motorman  of  the  defendant's 


gestcs  were  a  brakeman's  words  to  a, 
woman  passenger  who  had  just  fallen 
while  he  was  assisting  her  to  alight 
from  a  train:  "Get  out  of  the  way; 
get  up  or  the  train  will  run  over  you. 
The  train  is  going."  Louisville  d  N.  li. 
Go.  V.  Lee  (1910)  140  Ky.  91,  130  S. 
W.  813. 

In  Casey  v.  ISTew  York,  C.  &  E.  R.  R. 
Co.  (1879)  78  N.  Y.  518,  where  a  child 
was  run  over  and  killed  by  a  locomotive, 
a  police  officer  who  immediately  went 
.to  the  place  of  the  accident,  and  found 
the  child  under  the  wheels  of  the  car, 
was  permitted  as  a  witness  for  the 
plaintiff  to  state  what  the  engineer  in 
charge  of  the  engine  said  and  did  in 
extricating  the  body  of  the  child  from 
under  the  wheels.  It  was  held  that  the 
evidence  was  clearly  competent  as  part 
of  the  res  gestce  according  to  the  state- 
ment of  that  case  in  Waldele  v.  New 
York  G.  &  B.  R.  R.  Go.  (1884)  95  N. 
Y.  274,  284,  47  Am.  Eep.  41. 

In  Pennsylvania  R.  Go.  v.  Lyons 
(1889)  129  Pa.  113,  15  Am.  St.  Eep. 
701,  18  Atl.  759,  holding  that  the  plain- 
tiil's  declaration  immediately  after  he 
was  injured  while  alighting  from  the 
defendant's  train,  that  he  had  no  chance 
to  get  off,  and  that  his  foot  was  caught 
against  the  steps,  was  admissible,  the 
court  said :  "It  was,  under  the  authori- 
ties, a  part  of  the  res  gestae.  Tompkins 
V.  Saltmarsh  (1826)  14  Serg.  &  E.  275: 
Elkins  V.  McKean  (1875)  79  Pa.  493. 
It  differs  from  the  declaration  which 
was  rejected  in  Odgen  v.  Pennsylvania 
R.  Co.  (1887)  44  Phila.  Leg.  Int.  133, 
as  that  was  made  after  the  removal  of 
the  injured  party  from  the  place  where 
he  was  found;  in  this  case  it  was  made 
while  the  party  was  lying  where  he  fell, 
and  an  instant  after  his  fall." 

In  Armstrong  v.  Canada  Atlantic  R. 
Co.  (1901)  2  Ont.  L.  Rep.  219,  the  in- 
jured person's  statement,  "I  slipped 
and  fell,"  made  immediately  after  he 
was  run  over  by  some  cars,  was  admissi- 
ble upon  the  '  question  whether  snow 
and  ice  at  the  place  caused  him  to  slip, 
although  the  statement  was  made  in 
reply  to  a  question  as  to  how  it  hap- 
pened.    The  court  relied  upon   Thomp- 


son V.  Trevanion  (1693)  Skinner  402, 
11  Eng.  Eul.  Gas.  282  and  Aveson  v. 
Kinnavrd  (1805)  6  East,  188,  2  Smith, 
286,  8  Eevised  Eep.  455. 

In  Booker  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1890)  76  Wis.  542,  44  N.  W.  1085, 
where  the  engineer  of  defendant's  loco- 
motive, which  had  run  over  persons  on 
the  track,  and  was  stopped  as  soon  as 
possible,  was  asked,  while  returning  to 
the  place  of  the  accident,  what  he  had 
been  doing,  and  replied  that  he  had 
"whistled  enough  for  them,"  the  declara- 
tion was  held  admissible,  being  "near 
enough  to  the  accident  itself  to  be  a 
part  of  the  res  gestw." 

HGoll  V.  Easton  Transit  Co.  (1897) 
180  Pa.  618,  37  Atl.  89,  immediately 
after  the  defendant's  electric  street  car 
ran  over  plaintiff's  intestate  lying  on 
the  track,  and  before  he  had  been  lifted 
from  it,  a  man  not  then  in  the  service 
of  the  company,  who  had  jumped  off 
the  car  and  run  to  the  man  on  the  track 
before  the  car  reached  him,  and  while  he 
had  hold  of  the  man,  said  that  he  had 
run  ahead  to  pull  him  off  the  track,  and 
didn't  have  time  to  do  it.  Testimony 
to  that  statement  was  held  admissible. 
"His  declarations  made  at  the  time  ex- 
plained the  nature  of  his  acts  and  the 
acts  of  others,  while  together  made  up 
the  whole  of  the  occurrence  under  inves- 
tigation," said  the  court.  Testimony 
was  also  admissible  that  the  motorman, 
within  two  minutes  of  the  occurrence, 
and  while  he  and  other  employees  of  the 
defendant  were  in  charge  of  the  body, 
said  that  he  could  have  stopped  the  car, 
but  that  he  supposed  the  man  would  be 
removed  in  time.  The  statement  "ema- 
nated from  the  act ;  it  was  unconscious- 
ly associated  with  and  stood  in  im- 
mediate causal  relation  to  it.  The  oc- 
currence had  not  yet  ended.  He  was  not 
speaking  as  the  narrator  of  a  past  event, 
but  as  a  participant  in  an  uncompleted 
one."  As  to  declarations  relating  to  a 
Are  not  yet  extinguished,  see  §  2539 
ante,  and  §  2550,  post. 

3  Denver  City  Tramway  Co.  v.  Brum- 
ley  (1911)  51  Colo.  251,  116  Pac.  1051, 
where  the  plaintiff  was  thrown  to  the 
ground,  and  was  allowed  to  testify  that 
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street  car  said,  immediately  after  the  plaintiff  was  thrown  from  the 
platform  while  alighting,  "I  thought  he  had  got  off  before,"  was  held 
to  be  admissible  to  support  the  plaintiff's  contention  that  he  was 
thrown  off  by  the  sudden  jerk  of  the  car,  which  was  due  to  the  negli- 
gence of  the  motorman.*  The  declaration  of  a  motorman  that  "I 
saw  the  child,  but  thought  I  could  pass  it,"  made  immediately  after 
his  car  ran  over  the  child,  and  while  it  was  under  the  car,  mangled 
and  crushed  to  death,  was  properly  admitted  as  part  of  the  res  gestm.^ 
On  the  other  hand,  declarations  of  a  street  car  motorman  as  to  how 
the  accident  happened,  made  two  or  three  minutes  after  a  child  rim 
over  by  the  car  had  been  taken  from  under  it,  and  before  the  car 
had  left  the  place,  were  properly  excluded.  "The  motorman  was  not 
the  defendant's  agent  for  the  purpose  of  making  admissions.  The 
statement  called  for  was  in  no  way  a  part  of  the  transaction  out  of 
which  the  claimed  cause  of  action  arose,  but  would  have  been  a  mere 
narration  of  a  past  event."  ®  In  a  case  where  a  child  was  frightened 
by  the  roar  of  steam  suddenly  emitted  by  a  locomotive,  and  fell  to 
the  groimd,  the  engineer's  statement  to  the  father  in  less  than  a 
minute,  as  soon  as  the  engineer  could  reach  the  point  where  the  in- 
jured child  was  lying,  to  ascertain  the  result  of  what  had  been  done, 
that  he  had  no  idea  of  hurting  the  children,  and  only  intended  to 
have  a  little  sport  with  them,  was  held,  upon  much  consideration, 
to  be  a  part  of  the  res  gestcB.''     A  locomotive  engineer's  declaration 

when  the  conductor  got  her  on  her  feet,  to  that  time,  not  having  sufficiently  re- 

and  still  had  hold  of  her,  she  asked  him  covered    himself    to    fabricate    a    story 

why  he  threw  her,  and  he  turned  and  which  would  exonerate  him  from  blame, 

said  to  others  standing  near  that  it  was  and  under  the  first  impulse,  feeling  that 

not  his  fault,  for  the  motorman  started  the  facts  were  patent  to  everyone,  only 

the   car   without   a   signal.     The   court  stated  what  is  most  certainly  the  truth, 

held  that  these  declarations  were  clearly  and  which  is  the  most  plausible  explana- 

admissible,  as  they  were  made  by  the  tion  of  the  transaction  that  could  have 

conductor  while  still  in  the  discharge  of  been  made."     Luhy  v.  Hudson  River  K. 

his  duties,  "lending  aid  to  the  victim  of  Co.    (1858)    17   N.  Y.   131,   was  distin- 

the  unfortunate  happening;"  they  "grew  guished  on  the  ground  that  the  court's 

directly   out   of   and   supplemented   the  remark   in   that   case,    that  the   driver 

main  fact;"  they  "were  the  legitimate  "was   manifestly   excusing   himself  and 

offspring  of  it,  part  and  parcel  of  the  throwing  the  blame  on  his  principals," 

transaction     itself,"     and     "they     were  clearly    indicated    "that    the    court   ex- 

clearly  verbal  acts  serving  to  illustrate,  eluded   it   because   the   driver   had   had 

explain,  and  interpret  the  transaction."  time  to  fix  up  a  story  to  clear  himself 

4  McDonough  v.  Boston  Elev.  R.  Co.  of  blame  and  cast  it  upon  his  princi- 
(1906)  191  Mass.  509,  78  N.  E.  141,  pals;"  whereas  the  declaration  of  the 
holding  also  that  in  the  case  at  bar  the  motorman  in  the  case  at  bar  was  one 
testimony  was  admissible  for  the  fur-  against  himself,  and  must  have  been 
tiler  reason  that  it  tended  to  contradict  without  thought  or  premeditation. 

the  motorman  as  a  witness.  «  Morse  v.  Consolidated  R.  Co.  (1908) 

5  Sample  v.  Consolidated  Light  &  R.   81  Conn.  395,  71  Atl.  553 

Co.    (1901)    50  W.  Va.  472,  57   L.R.A.        T  Alsever  v.  Minneapolis  ti  St.  L    R 
186,  40  S.  E.  597.     "The  motorman  up    Co.    (1902)    115   Iowa,   338,   56   L.E.A. 
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at  the  time  of  a  collision  with  the  plaintiff's  wagon  at  a  crossing  was 
admissible  as  part  of  the  res  gestoe,  to  show  that  the  train  was  behind 
time  and  that  he  was  negligent.*  As  it  was  the  duty  of  a  servant 
driving  a  team  across  a  railroad  track  to  use  ordinary  care  to  avoid 
collision  with  a  train,  his  statement  made  immediately  after  such  a 
collision  and  in  reference  to  it  would  constitute  part  of  the  res  gestw? 

748,  88  N.  W.  841,  the  child  falling  from 
a   corn  crib   close  to   the   track,   where 
she  had  been  standing  with  other  chil- 
dren.    As   the   crib   was   on   the   depot 
grounds  the  defendant  company  owed  no 
positive  duty  to  the  child,  and  the  dec- 
laration   admitted   in   evidence   was   of 
controlling   importance   in   determining 
whether  the  engineer,  in  blowing  off  the 
steam,  knew  that  the   child  was  in   a 
place  of   danger.     Ladd,   Ch.   J.,   said: 
"The  opening  of  the  blow-off  cock,  the 
rush  of  steam  and  spray,  the  scream  of 
the  child,  the  question  of  the  father,  the 
statement  of  the  engineer,  all  within  a 
few  seconds,  were  so  immediately  con- 
nected as  to  constitute  one  transaction. 
.     .     .     So  immediately   connected  was 
thf  engineer's  remark  as  to  how  it  all 
happened  with   what   preceded,   that   it 
was    an   explanatory   exclamation,    and 
not  merely  an  excuse  or  account  of  what 
had  been  done.     The  inquiry  to  which 
it  was   a  response  did  not  necessarily 
interrupt  the  connection.     Indeed,   the 
authorities  put  little  stress  on  this  cir- 
cumstance.     It    is    proper    to    be    con- 
sidered,   however,    in    ascertaining    the 
connection  with  the  main  fact,  but  not 
controlling.     Neither  can  it  make  any 
difference  that  the  statement  was  made 
by  an  employee  or  agent,  rather  than 
the  principal  or  injured  person.    Decla- 
rations are  received,  as  already  pointed 
out,  not  on  the  credit  or  relation  of  the 
declarant,  but  because  forming  a  part 
of  the  transaction,  and  it  is  immaterial 
by  whom,  if  by  some  person  whose  con- 
duct or  condftion,  about  which  the  state- 
ment is  made,  can  be  proven.     .     .     . 
The  declarations,  if  made  by  the  engi- 
neer, were  but  the  natural  expressions 
of  one  so  engaged,  upon  the  discovery  of 
the  result  of  his  diversion,  and  were  so 
immediately  connected  in  point  of  time 
and  circumstance  with  what  he  had  done 
as  to  exclude  the  probability  of  medita- 
tion, and,   as  we  think,  were  properly 
received  in  evidence   as   a  part  of  the 
res   gestcB.     As   sustaining  our  conclu- 
sion,   see   Fish,   v.    Illinois    C.    R.    Co. 


(1896)    96   Iowa,   702,   65   N.   W.   995; 
Hermes    v.    Chicago    &    N.    W.    R.    Co. 

(1891)  80  Wis.  590,  27  Am.  St.  Rep. 
69,  50  N.  W.  584;  Durkee  v.  Central  P. 
R.  Co.  (1886)  69  Cal.  533,  58  Am.  Rep. 
562,  9  Pao.  130;  Union  P.  R.  Co.  v. 
Elliott  (1898)  54  Neb.  299,  74  N.  W. 
628.  Undoubtedly  decisions  are  to  be 
found  tending  to  a  contrary  conclusion, 
but,  in  view  of  the  difficulty  courts  have 
experienced  in  determining  what  may 
properly  be  proven  as  included  within 
the  res  gestw,  this  is  not  at  all  surpris- 
ing. Some  mistakes,  under  such  circum- 
stances, were  inevitable,  and  the  books 
are  not  wanting  in  opinions  going,  as 
we  think,  too  far  in  either  direction." 
i  Harhover  R.  Co.  v.  Coyle  (1867)  55 
Pa.  396,  the  court  saying:  "It  was 
made  at  the  time  of  the  accident,  in 
view  of  the  goods  strewn  along  the  road 
by  the  breaking  up  of  the  boxes,  and 
seems  to  have  grown  directly  out  of  and 
immediately  after  the  happening  of  the 
fact.  The  negligence  complained  of  be- 
ing that  of  the  engineer  himself,  we  can- 
not say  that  his  declarations  made  upon 
the  spot  at  the  time,  and  in  view  of 
the  effects  of  his  conduct,  are  not  evi- 
dence against  the  company  as  a  part 
of  the  very  transaction  itself."  The 
foregoing  case  was  commented  on  in 
Ogden  v.  Pennsylvania  R.  Co.  (1887) 
44  Phila.  Leg.  Int.  133,  by  Arnold,  J., 
as  follows:  "The  court  dwelt  much  on 
the  fact  that  they  were  declarations 
against  interest,  and  this  is  really  the 
principal  ground  for  receiving  the  evi- 
dence, for  it  is  doubtful  if  it  would  be 
admitted  on  behalf  of  the  defendant." 

9  Toledo  &  W.  R.  Co.  v.  Ooddard 
(1865)  25  Ind.  185,  where  the  court 
said:  "It  is  not  shown,  however,  what 
particular  fact  was  expected  to  be  elicit- 
ed from  the  answer  of  the  witness  by 
which  the  materiality  of  the  evidence 
would  be  shown.  This  we  think  should 
have  been  done,  and,  in  the  absence  of 
such  showing,  we  cannot  say  that  the 
defendant  below  was  injured  by  the  re- 
fusal of  the  court  to  admit  the  evidence. 
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The  same  considerations  that  demand  the  admission  or  rejection 
of  declarations  of  a  defendant's  servants  as  part  of  the  res  gestce  of 
an  accident  control  in  respect  of  declarations  of  the  person  injured; 
indeed,  the  line  may  be  drawn  so  as  to  admit  some  of  his  statements,, 
and  exclude  others  only  slightly  more  remote.  It  is  also  to  be  ob- 
served that  his  statements  may  be  admissible  though  they  related 
to  tortious  conduct  of  servants  who  were  not  present  when  they  were 
made.^"  In  a  Texas  case  testimony  that  the  plaintiff,  who  was  run, 
over  by  a  train,  told  the  witness  several  times  that  a  brakeman. 
knocked  him  off,  was  held  to  have  been  properly  admitted,  where- 
"the  declarations  under  consideration  were  made  at  the  place  of  the- 
accident,  and  within  a  very  few  minutes  after  it  occurred,  and  while 
the  plaintiff  was  still  writhing  under  the  pain  inflicted  by  it."  ^^  The' 
age  and  discretion  of  the  declarant  must  be  of  considerable  import- 


and   therefore   should   not    reverse   the 
judgment  because  of  such  refusal." 

io  Leahey  v.  Cass  Ave.  d  F.  G.  R.  Go. 
(1888)  97  Mo.  165,  10  Am.  St.  Rep. 
300,  10  S.  W.  58,  where  a  boy  who  had 
been  riding  on  the  front  platform  of  a 
horse  car  was  run  over  and  fatally  in- 
jured by  the  car.  A  police  oflBcer  and 
the  conductor — not  the  driver — of  the 
car  testified  to  a  statement  of  the  boy 
within  a  minute  and  a  half  after  the  ac- 
cident and  before  he  was  carried  away. 
The  further  facts  and  the  questions  in- 
volved and  decided  after  careful  con- 
sideration of  the  authorities  are  stated 
by  the  court  as  follows:  "Two  police- 
men arrested  the  driver  and  conductor, 
and  took  them  to  the  station.  Persons 
present  then  carried  the  boy  to  the  house 
of  Mr.  Keating,  a  distance  of  50  or 
75  feet,  where  a  cot  was  provided  for 
him.  After  he  had  been  placed  upon  it, 
he  stated  to  Mr.  Keating,  in  answer  to 
questions  as  to  where  he  lived  and  how 
he  got  hurt,  that  he  got  on  the  step  of 
the  car  and  the  driver  kicked  him  off. 
These  statements  were  made  five  or 
eight  minutes  after  the  accident.  Doc- 
tor Miller  arrived  within  fifteen  or 
twenty  minutes,  and  he  interrogated 
the  boy  as  to  how  he  got  hurt,  and  in 
answer  the  boy  said  he  was  on  the  front 
platform  of  the  car,  that  he  attempted 
to  get  off,  and  the  driver  kicked  him 
off,  and  he  fell  under  the  car.  These 
statements  were  detailed  in  evidence  by 
Mr.  Keating,  his  daughter,  and  Doctor 
Miller,  and  the  question  is  whether  they 
are  a  part  of  the  res  gestm."    The  court 


held  that  they  were.  It  is  clear  that 
what  the  boy  said  as  to  how  he  got. 
under  the  car,  when  first  picked  up, 
was  properly  received  as  evidence  of  the 
cause  of  his  injuries.  He  was  then  at, 
the  scene  of  the  accident,  surrounded  by 
persons  who  witnessed  the  calamity,  and. 
his  declarations  then  made  were  verbal 
acts,  though  made  after  the  accident 
had  happened.  But  what  he  said  after 
he  had  been  removed  to  the  house  of 
Mr.  Keating,  after  the  persons  connect- 
ed with  the  accident  had  separated,  and: 
in  answer  to  questions  as  to  how  he  got. 
hurt,  should  have  been  excluded.  These 
answers  were  but  narratives  of  what. 
had  transpired,  made  and  intended  as 
such.  The  time  between  the  accident, 
and  making  these  declarations  is  short, 
it  is  true,  but  they  are  disconnected 
from  the  main  fact.  .  .  .  It  is  to  be 
observed  that  these  statements  made  at. 
the  house  of  Mr.  Keating  were  not  of- 
fered for  the  purpose  of  showing  that 
the  boy  was  then  suffering  from  the  in- 
juries, but  for  the  purpose  of  showing 
the  cause  of  the  injuries.  It  was  error 
to  admit  them  in  evidence." 

11  International  &  G.  N.  R.  Co.  v.  An- 
derson (1891)  82  Tex.  516,  27  Am.  St.. 
Rep.  902,  17  S.  W.  1039,  where  Gaines, 
J.,  said:  "All  declarations  or  exclama- 
tions uttered  by  the  parties  to  a  trans- 
action, and  which  are  contemporaneous 
with  and  accompanying  it,  and  are  cal- 
culated to  throw  light  upon  the  motives 
and  intention  of  the  parties  to  it,  are 
clearly  admissible  as  parts  of  the  re*- 
gestw.    Very  respectable  authorities  re- 
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ance  in  determining  whether  the  declarations  may  be  pronounced 
free  from  suspicion  of  device  or  afterthought.'^ 


strict  the  doctrine  of  res  gestos  within 
tlie  limits  indicated  by  the  foregoing 
definition,  and  exclude  all  declarations 
which  are  a  narrative  of  past  occur- 
rences. This  is  a  convenient  and  salu- 
tary rule,  and  probably  the  more  logical 
one,  and  if  it  were  an  open  question  in 
this  state  we  should  hesitate  long  be- 
fore adopting  another.  Another  rule, 
applied  in  many  of  the  American  courts 
at  least,  is  to  admit  as  parts  of  the 
res  gestcE  not  only  such  declarations  as 
accompany  the  transaction,  but  also 
such  as  are  -made  under  such  circum- 
stances as  will  raise  a  reasonable  pre- 
sumption that  they  are  the  spontaneous 
utterance  of  thoughts  created  by  or 
springing  out  of  the  transaction  itself, 
and  so  soon  thereafter  as  to  exclude  the 
presumption  that  they  are  the  result 
of  premeditation  or  design.  Travelers' 
Ins.  Co.  V.  Mosley  (1869)  8  Wall.  397, 
19  L.  ed.  437;  Com.  v.  M'Pike  (1849) 
3  Gush.  181,  50  Am.  Dec.  727;  Hanover 
R.  Co.  V.  Coyle  (1867)  55  Pa.  396;  Elk- 
ins  V.  MoKean  ( 1875 )  79  Pa.  493 ;  Mon- 
day V.  State  (1861)  32  Ga.  672,  79  Am. 
Dec.  314;  People  v.  Vernon  (1868)  35 
Cal.  49,  95  Am.  Dee.  49;  Little  v.  Com. 
(1874)  25  Graft.  921;  Harriman  v. 
Stowe  (1874)  57  Mo.  93.  In  most  of 
the  cases  cited  the  declarations  admitted 
were  the  relation  of  past  occurrences. 
This  line  of  decisions  has  been  followed 
in  this  court  {Galveston  v.  Barbour 
(1884)  62  Tex.  172,  50  Am.  Rep.  519), 
and  in  view  of  the  great  array  of  au- 
thority in  support  of  that  ruling  we 
deem  it  best  to  adhere  to  it  in  this 
case." 

12  So  stated  by  Chief  Justice  Bleck 
ley.  in  Savannah,  F.  d  W.  R.  Co.  v. 
Holland  (1888)  82  Ga.  257,  14  Am.  St. 
Rep.  158,  10  S.  E.  200. 

In  Dixon  v.  Northern  P.  R.  Co. 
(1905)  37  Wash.  310,  68  L.R.A.  895, 
107  Am.  St.  Rep.  810,  79  Pac.  943,  2 
Ann.  Cas.  620,  where  a  boy  trespasser 
was  ejected  from  a  train,  and  had  his 
arm  crushed  by  it,  his  statement  that 
the  brakeman  kicked  him  off,  made  at 
that  place  five  or  ten  minutes  after- 
ward, when  asked  what  had  happened, 
and  while  holding  his  arm,  crying,  was 
held  admissible  as  a  "spontaneous  im- 
pulsive statement  of  fact  while  the  boy 
-was  suffering  intense  and  excruciating 


pain,  and  under  the  excitement  of  the- 
accident,  when  the  natural  promptings, 
would  be  to  apeak  the  truth." 

In  Di  Prisco  v.  Wilmington  City  R. 
Go.  (1904)  4  Penn.  (Del.)  527,  57  Atl. 
906,  an  eight-year-old  boy's  statement. 
to  his  mother  while  he  was  being  taken. 
from  under  a,  street  car  that  had  just 
run  over  him,  that  he  had  saved  one 
leg  and  tried  to  save  the  other,  but 
couldn't,  was  admitted  as  part  of  the- 
res   gestw   of    the    accident. 

In  Washington  &  G.  R.  Co.  v.  McLane 
(1897)  11  App.  D.  C.  220,  a  boy's  state- 
ment that  the  conductor  kicked  him  off 
the  car,  made  in  response  to  a  question 
by  his  mother  as  to  how  the  accident 
happened,  and  while  he  was  lying  be- 
tween the  tracks,  with  his  legs  nearly 
severed  by  the  car,  from  five  to  ten  min- 
utes after  the  accident,  was  held  ad- 
missible against  the  railroad  company. 
Alvey,  Ch.  J.,  said:  "The  declarations, 
however,  to  be  admissible  must  be  the 
natural  emanations  or  promptings  of 
the  act  or  occurrence  in  question,  and 
although  not  exactly  concurrent  in  point, 
of  time,  yet  if  they  were  voluntarily 
and  spontaneously  made,  and  so  nearly 
contemporaneous  as  to  be  in  the  pres- 
ence of  the  transaction  which  they  il- 
lustrate and  explain,  and  were  made- 
under  such  circumstances  as  reasonably 
to  exclude  the  idea  of  design  or  deliber- 
ation, such  declarations  are  admissible 
as  part  of  the  res  gestw.  The  declara- 
tions made  by  the  deceased  at  the  place 
of  the  accident  were  made  so  recently 
after  the  injuries  were  received  and' 
under  such  distressing  circumstances  as 
to  preclude  the  idea  of  design  or  delib- 
eration, and  would  seem  to  be  but  the 
natural  expression  of  the  impressions 
made  upon  his  mind  by  the  actual  oc- 
currence. The  age  and  suffering  of  the- 
boy  and  all  the  surrounding  circum- 
stances utterly  exclude  all  idea  of  cal- 
culation or  ability  to  manufacture  evi- 
dence for  ulterior  purposes."  But  the- 
declarations  of  the  boy  while  in  the 
ambulance  on  the  way  to  the  hospital, 
in  answer  to  questions  by  the  officer  in 
charge  of  the  ambulance,  were  not  ad- 
missible. "He  had  then  been  removed 
from  the  scene  of  the  accident,  and  his 
statement  to  the  officer  was  of  the  char- 
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In  a  case  where  a  train  struck  the  plaintiff's  horses  on  the  track, 
and  the  locomotive  was  derailed,  and  while  the  trainmen  were  at 
work  about  the  train  and  talking  about  the  accident,  the  engineer 
of  the  train  said  to  the  conductor,  "I  thought  I  saw  &ve  horses  com- 
ing in  the  gate  out  of  the  crossing."  This  declaration,  "made,  as 
it  was,  immediately  after  the  accident,  by  one  person  engaged  in  the 
defendant's  business  to  another  similarly  employed,  in  reference  to 
what  had  just  occurred,  and  what  they  were  then  at  in  consequence 
of  such  occurrence,  there  not  appearing  any  cause  other  than  such 
occurrence  to  produce  or  influence  the  declaration,  was  connected 
with  and  grew  directly  out  of  the  main  fact — the  accident — so  as  to 
be  a  part  of  the  same  transaction,"  and  was  properly  admitted  in 
evidence.^*     But  in  another  case  the  declarations  of  an  engineer, 

acter   of   a  narrative  of  a  past  occur-  saying:     "His  testimony  shows  that  he 

rence."  was  not  an  entirely  artless  witness,  and 

In  Augusta  Factory  v.  Barnes  (1884)  that,  although  but  sixteen  years  of  age, 

72  Ga.  218,  53  Am.  Rep.  838,   the  in-  he  had  traveled  over  a  considerable  por- 

jured  person  was  a  child  fourteen  years  tion  of  the  country,  concealing  himself 

old,  and  she  died  from  the  injury.     Her  on  railway  trains  to  avoid  paying  his 

declarations,  made  half  an  hour   after  fare,   and   that  he   was   thus   traveling 

the  injury  was  received,  were  admitted  or  attempting  to  travel  at  the  time  the 

in  evidence  upon  the  ground  that  they  accident  occurred.     Under  such  circum- 

were  free  from  suspicion,  the  court  say-  stances,  it  would  be  rash  to  assume  that 

ing,   "It  is   scarcely  credible  that  this  his  declarations,  made  after  the  injury, 

little  girl,  while  enduring  such  excru-  were  the  natural   and   spontaneous  ex- 

eiating    pain — perhaps    torture    would  pressions  of  the  truth,  rather  than  an 

not  be  too  strong  a  word  to  characterize  attempt  to  shift  the  responsibility  for 

it    from    this    frightful    wound,    would  his  injury  to  the  shoulders  of  another, 

have  been  capable  of  framing  a   story  to  excite  sympathy,  or  for  other  ulterior 

with  a  view  to  her  ultimate  advantage  purposes.     It  is  urged,   however,  that, 

of  gain,  or  for  any  other  ulterior  pur-  suffering  as  he  was  from  a  frightful  in- 

pose."     In  considering  that  case  after-  jury  at  the  time  he  made  the  declara- 

wards,  in  Augusta  d  S.  B.  Go.  v.  Randall  tion,  it  is  unlikely  he  would  concoct  a 

(1887)  79  Ga.  311,  4  S.  E.  674,  in  which  self-serving    declaration.      Whether    he 

latter  case  the  declarations  of  a  mature  would  be  likely  or  unlikely  to  concoct 

woman,  not  more  remote  in  time,  were  such  a  declaration  would  depend  largely 

held  inadmissible,  the  court  said:  "That  on  his  moral  habits,  the  acuteness  and 

case  must  rest  alone  upon  its  own  pe-  readiness   of   his   mental   faculties,    his 

culiar  facts,   and  will  not  be  extended  fortitude  and  the  intensity  of  his  bodily 

beyond  them."  pain,  -(vliicn  would  not  necessarily  be  in 

In  Pledger  v.  Chicago,  B.  d  Q.  R.  Co.  direct  ratio  to  the  seriousness  of  the  in- 
(1903)  69  Neb.  456,  95  N.  W.  1057,  jury.  Of  such  matters  the  trial  court, 
the  plaintiff,  a  boy  sixteen  years  old,  with  the  party  before  it  as  a  witness, 
who  had  concealed  himself  on  the  front  was  the  best  judge,  and  in  the  light  of 
platform  of  a  passenger  train,  was  all  the  ciroumotances  shown  by  the  rec- 
found  lying  near  the  track,  with  one  of  ord  we  do  not  think  it  can  be  said  as 
his  legs  mangled,  and  there,  within  a  a  matter  of  law  that  the  exclusion  of 
minute  or  two  after  the  accident,  being  the  testimony  as  to  his  declarations 
asked  if  he  was  on  the  train,  replied,  made  shortly  after  the  accident  was  an 
"Yes,  and  the  brakeman  pushed  me  off."  abuse  of  discretion.  He  was  permitted 
He  testified  in  his  own  behalf,  and  this  to  tell  his  story  under  oath,  and  there 
declaration,  subsequently  offered  was  no  pressing  necessity  for  the  ad- 
through  other  witnesses,  was  held  to  mission  of  his  unsworn  statement." 
have  been  properly  excluded,  the  court        13  O'Connor  v.  Chicago,   M.  &  St.   P. 
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about  an  hour  after  his  locomotive  killed  the  plaintiff's  cattle,  as  to 
the  manner  in  which  the  accident  occurred  (see  also  §  2540,  ante), 
were  not  part  of  the  res  gestae,  although  made  while  he  was  still  on 
the  locomotive,  which  had  been  derailed  by  the  accident  and  was 
not  back  on  the  track." 

Brutal  language  of  a  common  carrier's  servant  to  the  plaintiff, 
while  assisting  a  fellow  servant  in  enforcing  a  regulation  as  to  pas- 
sengers by  assaulting  the  plaintiff,  were  admissible  against  the  car- 
rier as  having  plain  relation  to  the  inquiry  whether  the  enforcement 
of  the  regulation  was  attended  with  unnecessary  or  cruel  severity.^^ 

2546.  — declaration  made  under  duress. — It  was  reversible  error  to 
permit  a  witness  to  testify  that  the  motonnan  of  the  defendant's 
street  car,  fifteen  or  twenty  minutes  after  the  car  stinick  a  child, 
but  before  the  body  had  been  removed  from  imder  it,  made  the 
statement  to  a  menacing  crowd,  "Gentlemen,  it  is  my  fault."" ' 


.  >)  1 


R.  Co.  (1880)  27  Minn.  166,  38  Am.  that  this  was  a  voluntary  and  spontane- 
Rep.  288,  6  N.  W.  481,  where  the  plain-  ous  statement,  made  by  the  motorman 
tiff  claimed  that  the  engineer  must  have  while  in  tlae  discharge  of  his  duty,  and 
seen  the  horses,  and  that  he  was  guilty  so  near  the  time  of  the  accident'  as  to 
of  negligence  in  not  checking  the  train,    be  part  of  the  res  gestce.     The  witness 

14  Hawker  v.  Baltimore  d  0.  R.   Co.    states  that  a  great  crowd  of  a  thousand 
(1879)    15    W.   Va.   628,   36   Am.   Rep.    people  li ad  gathered  about  the  car;  that 

825,  the  court  saying:  "The  fact  that  they  became  noisy;  that  they  were  talk- 
the  engine  .  .  .  was  still  off  the  ing  with  the  motorman  when  he  made 
track  when  these  declarations  were  this  statement.  The  record  also  shows 
made,  it  seems  to  me,  has  no  bearing  that  this  crowd  was  violent;  that  the 
on  the  question;  for  the  throwing  of  conductor,  as  soon  as  the  accident  oc- 
the  engine  off  the  track  was  not  the  curred,  ran  to  assist  in  getting  the  child 
principal  fact  to  be  shown.  Indeed,  it  out  from  under  the  car,  but  was  pre- 
had  nothing  to  do  with  the  subject  of  vented  and  not  permitted  to  do  so  by 
inquiry  before  the  jury,  the  manner  in  this  crowd,  and  was  set  upon  by  them 
which  the  cattle  had  been  killed.  It  and  seriously  assaulted  and  injured; 
was,  it  is  true,  one  of  the  consequences  that  they  also  assaulted  the  motorman, 
which  followed  the  killing  of  the  cattle,  and  that  the  conductor  ran  to  a  tele- 
But  if  it  had  been  so  injured  that  it  phone  for  police  protection.  This  wit- 
could  never  have  been  again  put  on  the  ness  says  that  the  motorman  stood  on 
track,  it  would  hardly  be  said  that  this  the  platform  of  the  car,  with  tears  in 
would  authorize  the  declarations  of  the  his  eyes.  All  of  the  authorities  in  dis- 
engineer,  made  at  an  indefinite  period  cussing  the  admissibility  of  declarations 
afterwards,  to  be  received  as  evidence,  oi  this  chs^racter  hold  that  such  state- 
because  the  engine  was  still  off  the  track  ments  must  be  voluntary  and  spontane- 
because  of  this  accident."  ous.     Under  the  circumstances  of  this 

15  New  Jersey  S.  B.  Co.  v.  BrocTcett  case,  this  statement  claimed  to  have 
(1886)  121  U.  S.  637,  30  L.  ed.  1049,  been  heard  by  this  witness  cannot  be 
7  Sup.  Ct.  Rep.  1039  ("accompanied  and  held  by  this  court  to  have  been  either 
explained  the  acts  of  the  defendant's  voluntary  or  spontaneous.  It  is  not 
servants  out  of  which  directly  arose  necessary  to  know  what  the  question- 
the  injuries  inflicted  upon  the  plain-  ings  of  this  angry  and  excited  crowd 
yg>j\  were.    They  had  already  assaulted  him 

1  Peldman  v.  Detroit  United  R.  Go.  and  severely  injured  the  conductor.  The 
(1910)  162  Mich  486,  491,  127  N.  W.  overwhelming  inference  from  these  facts 
687       Said   the    court:      "It    is   urged    is   that   whatever    he    said    was    under 
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2547.  — hearsay,  irrelevant,  or  opinion  declarations. — The  admissi- 
bility of  declarations  as  part  of  the  res  gestae  depends  upon  the  fact 
that  the  one  whose  declarations  are  sought  to  be  proved  had  inti- 
mate connection  with  the  transaction  which  is  the  subject  of  the 
controversy;  the  declarations  of  one  who  had  no  connection  with  or 
knowledge  of  the  transaction  could  not  become  part  of  it  so  as  to 
make  them  admissible.^  Therefore  evidence  was  inadmissible  that 
within  two  or  three  minutes  after  a  boy  was  knocked  down  by  a 
street  car,  and  while  the  driver  held  the  injured  lad  in  his  arms,  his- 
father  arrived,  and  immediately  accused  the  driver  of  careless  driv- 
ing as  the  cause  of  the  accident.^  Declarations  of  a  servant,  in  order 
to  be  receivable  as  part  of  the  res  gestae,  must  have  reference  to  the 
particular  occurrence  in  controversy;  if  they  refer  wholly  to  other 
transactions,  they  should  be  excluded.*     A  plaintiff  who  was  injured 


duress  and  in  dread  of  personal  violence. 
To  extend  the  mantle  of  res  gestm  to 
include  statements  so  made  would  be 
reprehensible.  For  the  reasons  given 
the  testimony  should  have  been  stricken 
out.  No  opinion  is  expressed  as  to 
whether  under  other  circumstances  the 
motorman's  statement  would  have  been 
admissible.  It  was  error  under  these 
circumstances  to  admit  it." 

1  /Seren  v.  Southern  B.  Co.  ( 1891 )  108 
Mo.  142,  18  S.  W.  1007. 

2  Serm  v.  Southern  B.  Co.  supra,  the 
court  saying:  "The  witness  himself 
testified  that  he  did  not  see  the  acci- 
dent, and  had  no  knowledge  of  it  until 
he  heard  the  shouts,  and  saw  the  driver 
holding  his  boy  in  his  arms.  His  dec- 
laration to  the  driver  was  simply  an 
outburst  of  grief,  and  not  a  'spontaneous 
declaration  of  the  real  cause'  of  the  in- 
jury, about  which  he  knew  nothing. 
He  was  neither  the  agent  of  the  defend- 
ant nor  the  person  injured,  nor  a  wit- 
ness to  the  occurrence,  and  was,  more- 
over, himself  a  witness  on  the  trial." 
The  court  also  pointed  out  that  the  wit- 
ness was  not  asked,  nor  did  he  testify 
that  the  driver  made  no  answer;  "For 
all  that  appears,  the  driver  may  have 
denied  the  accusation." 

s  Hannibal  &  St.  J.  B.  Co.  v.  Martin 
(1882)  11  111.  App.  386  (judgment  af- 
firmed in  (1884)  111  111.  219),  holding 
that  a  statement  by  a  conductor  in  con- 
versation concerning  an  accident  on  his 
train,  of  which  he  had  no  personal 
knowledge,  that  there  had  been  a  great 
deal  of  carelessness  on  the  part  of  em- 


ployees of  the  road,  and  that  he  really 
felt  afraid  himself,  was  not  admissible. 
In  Butler  v.  Manhattan  B.  Co.  (1894) 
143  N.  Y.  417,  26  L.R.A.  46,  42  Am.  St. 
Rep.  738,  38  N.  E.  454,  it  was  held 
that  the  plaintiff  was  erroneously  al- 
lowed to  testify  that,  in  reply  to  her 
exclamation  of  pain  as  she  was  injured 
by  the  closing  of  the  gate  to  the  plat- 
form of  defendant's  elevated  railroad 
car  when  she  was  attempting  to  board 
it,  the  guard  told  her  to  "go  to  hell"^ 
and  "shut  up."  Andrews,  Ch.  J.,  said: 
"The  only  claim  made  in  support  of  the 
ruling  of  the  court  is  that  the  remark 
of  the  brakeman  was  part  of  the  res 
gestcB.  .  .  .  The  only  circumstance 
upon  which  it  can  be  claimed  to  have- 
been  part  of  the  res  gestw  was  its  con- 
nection in  point  of  time  with  the  trans- 
action under  investigation,  viz.,  the  al- 
leged injury  from  the  closing  of  the- 
gate.  While  proximity  in  point  of  time 
with  the  act  causing  the  injury  is  ini 
every  case  of  this  kind  essential  to  make 
what  was  said  by  a  third  person  compe- 
tent evidence  against  another  as  part, 
of  the  res  gestw,  that  alone  is  insuffi- 
cient, unless  what  was  said  may  be  con- 
sidered part  of  the  principal  fact,  and' 
so_  a  part  of  the  act  itself.  But  as  in, 
this  case  the  act  was  complete  before 
the  remark  of  the  brakeman  was  made, 
although  closely  connected  with  it  in 
point  of  time,  and  was  not  one  natural- 
ly accompanying  the  act,  or  calculated" 
to  unfold  its  character  or  quality,  it 
was  not  admissible  as  res  gestw.  It  was. 
as  independent  of  the  principal  fact,  and: 
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while  attempting  to  board  a  train  was  improperly  allowed  to  testify 
to  a  conversation  with  a  brakeman  in  the  cars  a  short  time  after  the 
accident,  in  which  the  brakeman  said  the  train  should  have  stopped 
longer,  when  it  was  not  explanatory  of  anything  in  which  he  was 
then  engaged.  There  had  been  no  ground  laid  for  it  as  impeaching 
testimony,  and  there  was  nothing  else  to  change  its  character  as  a 
statement  concerning  a  past  transaction.  Besides,  the  statement  was 
"matter  of  opinion  belonging  to  the  jury  so  far  as  it  became  import- 
ant, and  not  to  be  decided  in  that  form  by  a  witness."  *  Where  the 
plaintiff,  a  passenger,  was  claimed  to  have  been  injured  by  the  negli- 
gence of  a  brakeman,  a  declaration  by  the  latter  to  the  plaintiff  within 
two  minutes  after  the  accident,  that  "you  are  not  to  blame  for  this," 
even  if  it  were  considered  to  be  a  part  of  the  res  gestae,  would  be 
inadmissible,  beeing  the  statement  of  a  conclusion,  and  not  of  a  fact.* 
2548.  — deliberate,  self-exonerating,  self-serving  declarations. — 
Where  the  plaintiff  was  a  woman  who  fell  when  alighting  from  a 
horse  car,  and  a  few  minutes  later,  after  she  had  gone  home  told  a 
neighbor  she  rang  the  bell  and  the  car  stopped  before  she  attempted 
to  get  off,  and  then  started  and  threw  her  from  the  platform,  this 
statement  was  held  to  be  inadmissible,  principally  because  of  the 
fact  that  immediately  after  she  had  gotten  up,  picked  up  her  bundles, 
and  brushed  herself,  the  first  thing  she  did  was  to  secure  the  name 
■of  the  driver  of  the  car.^  The  fact  that  a  statement  was  in  the  nature 
of  an  excuse  for  the  declarant's  alleged  tortious  act  does  not  alone 
warrant  the  exclusion;  and  the  law  reports  indicate  that  many  of 

a,s  incompetent   as  evidence,   as   though  5  Scott  v.  St.  Louis,  K.  &  N.   W.  R. 

the  act  and  the  remark  had  been  much  Go.   (1900)   112  Iowa,  54,  83  N.  W.  818. 

further  separated  in  point  of  time.    Res  1  Augusta   d    8.    B.    Co.    v.    Randall 

gestcB   in  a  case  like  this  implies   sub-  (18S7)    79  Ga.  304,  4  S.  E.  674,  where, 

stantial  coincidence  in  time,  but  if  dec-  "according  to  her  testimony,"  said  the 

larations   of   third   persons   are   not   in  court,  "she  knew  him  very  well  by  sight, 

-their  nature  a  part  of  the  fact,  they  are  having  ridden  in  the  same  car  with  him 

not    admissible    in     evidence,     however  often  before;   but  after  this  occurrence 

■closely  related  in  point  of  time.      (See  the  first  thing  she  did  was   to  inquire 

Waldele  v.  Iffew  York  C.  &  B.  R.  R.  Go.  his  name.     ...     Is  that  free  from  all 

(1884)    95  N.  Y.  274,  47  Am.  Rep.  41,  suspicion  that  she  had  an  ulterior  pur- 

and   cases   cited).     The   remark   of   the  pose  or  design  in  making  this  inquiry? 

brakeman  was  brutal  and  for  that  rea-  Does  it  not  give  rise  to  the  suspicion 

«on  was  calculated  to  prejudice  the  jury,  that  she  was  fixing  for  a  case  against 

but  it  had  nothing  to  do  with  the  ques-  this    street   railroad   company?          .     . 

tion  at  issue,  viz.,  whether  the  plaintiff's  She    inquired    that    driver's    name    for 

wife   sustained   an   injury   through   the  some   purpose.      She    had   had   time    to 

defendant's  negligence."  look  over  the  field,  she  seemed  to  have 

*  Michigan    C.    B.    Co.    v.     Coleman  known  her  rights,  and  to  be  preparing 

(1874)    28  Mich.  440.     See  also  Henry  for  them." 
T.  Seattle  Electric  Go.  ( 1909 )  55  Wash. 
444,  104  Pac.  776. 
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the  declarations  admitted  as  part  of  the  res  gestae  are  of  this  charac- 
ter. But  the  self-exonerating  character  of  the  declaration  is  ant 
important  fact  in  determining  whether  it  was  spontaneous  and  un- 
premeditated, or  a  mere  opinion  or  conclusion  based  on  a  completed, 
transaction.^  In  a  Georgia  case  where  it  was  manifest  that  the  act 
by  which  the  plaintiff  was  injured  had  completely  terminated  be- 
fore certain  declarations  in  his  own  interest  were  made  by  him,  the 
question  remained  whether  they  were  so  connected  with  the  act  in 
time  as  to  be  free  from  all  device  or  afterthought,  and  in  the  course 
of  his  opinion  ruling  them  inadmissible.  Chief  Justice  Bleckley  re- 
marked upon  the  fact  that  the  plaintiff  "had  turned  his  attention, 
from  the  act  to  measures  looking  to  his  own  safety  and  comfort,"  that 
"he  had  certainly  occupied  his  thoughts  with  something  beside  the- 
facts  and  circumstances  to  which  his  declarations  related;"  that 
"he  had  full  opportunity,  although  no  doubt  under  great  suffering,, 
to  devise  a  story  in  his  own  interest,  and  there  is  no  reason  for  con- 
cluding that  he  did  not  have  capacity  to  take  advantage  of  his 
opportunity,"  that  "he  was  exposed  to  the  temptation  of  fabricating: 
a  story,  if  he  needed  the  aid  of  invention,  and  the  exposure  was 
under  circumstances  calculated  to  excite  suspicion  that  his  statement 
was  or  might  have  been  referable  to  deliberation  and  afterthought,, 
rather  than  to  spontaneous  or  instinctive  utterance."  * 

2  Alsever  v.  Minneapolis  &  St.  L.  R.  larations  were  made,  the  plaintiff  had' 

Co.    ( 1902 )    115   Iowa,   338,   56   L.R.A.  pulled  off  his  coat,  detached  his  suspend- 

748,  88  N.  W.  841  a  case  cited  and  de-  ers,  bound  up  his  broken  limb,  crawled, 

scribed  in  §  2545,  note  7,  ante.  through  a  culvert  from  one  side  of  the 

8  SavoMnah,  F.  d  W.  B.   Co.  v.  Hoi-  railway  to   another,   seated  himself   on 

Icmd  (1888)  82  Ga.  257,  14  Am.  St.  Rep.  the  cross  ties,   and  cried  for  help.     A 

158,   10   S.   E.   200.      In   that  case   the  person  who  heard  his  cry  reached  him. 

plaintiff,  being  a  passenger  upon  a  train,  about  half  an  hour  after  first  hearing 

was  carried  past  the  station  at  which  him,  and  to  this  person  the  statement 

he  wished  to  stop.    Discovering  the  fact,  was  made.     Reversing  a  judgment  for 

he  requested  the  conductor  to  let  him  the   plaintiff  for   the   reason   stated   in 

off,  and  a  vital  question  in  the  case  was  the  text.  Chief  Justice  Bleckley  quoted' 

whether  he  alighted  safely  and  received  the  Georgia  Code  section  providing  that 

his      injury      afterwards,      by      falling  "declarations  accompanying  an  act,  or 

through  a  trestle   on  his  way  back  to  so  nearly  connected  therewith  in  time 

the  station,  or  whether  he  fell  through  as  to  be  free  from  all  suspicion  of  device 

the   trestle   in   alighting,   by  reason   of  or  afterthought,  are  admissible  in  evi- 

being  forced  or  pushed  off  at  that  point  dence  as  part  of  res  gestw;"  but  apart 

by  the  conductor.     His  leg  was  broken,  from   that  provision,   he   expressed   the' 

No  one  witnessed  the  fall.     He  testified  belief  that  "the  doctrine  recognized  gen- 

in  his  own  behalf,  and  made  a  case  of  erally  by  courts,  others  as  well  as  our 

gross   negligence  against  the  company,  own,  would  require  the  exclusion  of  the 

The  evidence  of  another  witness  was  ad-  evidence  in  this  case,"  and  said  "a  some- 

mitted,  over  objection,  as  to  what  the  what  thorough  discussion  of  the  subject 

plaintiff  said   in   giving  an   account  of  will  be  found  in  the  opinion  by  Earl, 

the  manner  of  his  leaving  the  train  and  J.,  in  Waldele  v.  New  York  G.  &  H.  R.. 

receiving  the  injury.     When  these  dec-  R.   Oo.    (1884)    95  N.  Y.   274,   47   Ami 
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2549.  —declarations  merely  narrative.—  In  one  of  the  leading  and 
most  frequently  cited  cases,  where  the  plaintiff  was  run  over  by  the 
defendant's  horse  car,  a  policeman  was  allowed  to  testify  that  upon 
arresting  the  driver  as  he  was  getting  off  the  car  and  out  of  the 
crowd  surrounding  it,  he  asked  him  why  he  did  not  stop  the  car, 
and  the  driver  replied  that  the  brake  was  out  of  order.  This  took 
place  directly  after  the  accident,  the  citizens  having  stopped  the  car, 
and  the  driver  having  got  outside  of  the  crowd  which  had  gathered 
about  Reversing  a  judgment  for  the  plaintiff  on  account  of  the  error, 
the  court  said :  "In  this  case  it  seems  to  have  been  thought  material 
on  the  part  of  the  plaintiff  to  prove  that  the  brake  of  the  defendants' 
car  was  out  of  order.  "Whether  this  was  or  was  not  the  direct  object 
of  introducing  the  declaration  of  the  driver,  such  declaration  at  all 
events  proved  the  fact  if  the  jury  saw  fit  to  credit  his  statement. 
But  the  fact,  if  true,  could  not  be  proved  in  this  manner.  The 
declaration  was  no  part  of  the  driver's  act  for  which  the  defendants 
were  sued.  It  was  not  made  at  the  time  of  the  act  so  as  to  give  it 
quality  and  character.  The  alleged  wrong  was  complete,  and  the 
driver  when  he  made  the  statement  was  only  endeavoring  to  account 
for  what  he  had  done.  He  was  manifestly  excusing  himself,  and 
throwing  the  blame  on  his  principals."  ^  In  another  leading  case, 
an  action  for  the  death  of  a  man  killed  by  a  locomotive,  his  statement 
as  to  the  circumstances  of  the  accident,  made  about  half  an  hour 

Rep.  41,   the  facts  of  which  case  were  mony  was  held  to  be  reversible  error, 

quite  as  favorable  for  the  admission  of  The  servant  who  first  spoke,  said  the 

the  evidence  as  are  those  of  the  present  court,  "was  only  endeavoring  to  excul- 

case,  and  it  was  ruled  inadmissible."  pate  himself  and  throw  the  blame   on 

1  Luby  Y.  SuJson  River  R.  Go.  (1858)  his  fellow  servant,  and  neither  his  re- 

17  N.  Y.  131,  per  Comstock,  J.     Strong  mark  nor  the  reply  to  it  by  the  other 

resemblance  between  the  foregoing  New  was  made  in  the  prosecution  of  the  busi- 

York  case  and  Adams  v.  Hannibal  &  St.  ness   of   their   employer,   nor   did   they 

J.  R.  Co.    (1881)    74  Mo.  553,  41  Am.  immediately  precede  or  accompany  the 

Rep.  333,  was  remarked  by  the  court  in  act  which   led   to   the   catastrophe,    or 

the  latter  case,  where  a  man  on  a  rail-  constitute  any  part  of  that  act,  but,  if 

road  trestle  was  run  over  by  a  train;  admissible  at  all,  would  only  go  to  show 

and  as  to  whether  the  company's  serv-  another  fact,  and  were  not  of  themselves 

ant  saw  him  and  could  have  stopped  the  facts  to  be  proved,  as  'verbal  acts.'  They 

train  and  prevented  the  accident  a  wit-  were    only    intended    to   prove    another 

ness  was  permitted  to  testify  that,  after  fact.     .     .     .     Were     the     declarations 

the  man  was  struck  and  after  the  train  connected  with  the  calamity  as  a  cause 

was  stopped,  two  of  the  trainmen,  whom  or  concomitant?     Were  they  contempo- 

he  took  to  be  the  fireman  and  engineer,  rary  with  the  principal  transaction,  and 

came  up,  and  one  of  them  said  to  the  illustrative  of  its  character,  or  merely 

other:     "If  you  had  stopped  the  train  a   subsequent   narrative   of   how   it  oc- 

when  I  told  you,  you  would  not  have  curred,    or    an    explanation    of   how   it 

killed    him;"    and    that   the    other    re-  might  have  been  avoided?    If  the  latter, 

plied:     "It  cannot  be  helped  now;  it  is  as  we  think,  they  were  wholly  inadmis- 

too  late."     The  admission  of  this  testi-  sible." 
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thereafter  and  after  he  had  been  removed  to  an  adjacent  sidewalk, 
was  held  inadmissible,  where  the  sole  purpose  of  the  evidence  was 
to  show  that  he  approached  the  track,  waited  for  a  long  train  to  pass, 
and  then  in  attempting  to  cross  the  track  was  struck  by  an  engine 
backing  in  the  same  direction,  thus  making  a  question  for  the  jury 
as  to  contributary  negligence  on  his  part.  The  court  said  neither 
the  fact  that  the  man  was  injured,  nor  the  fact  that  he  was  injured 
by  the  engine,  constituted  the  res  gestae,  strictly  and  accurately 
speaking,  for  these  facts  were  apparent  and  undisputed,  although 
no  one  saw  the  accident ;  but  the  point  of  inquiry  was,  how  he  came 
to  be  hit  by  the  engine,  with  the  view  of  ascertaining  whether  the 
accident  was  solely  due  to  the  negligence  of  the  defendant,  or  partly 
or  wholly  due  to  the  negligence  of  the  deceased.  "The  manner  of 
the  accident  was,  therefore,  the  res  gestae  to  be  inquired  into;  and 
these  declarations,  made  after  the  accident  had  happened,  after  the 
train  had  passed  from  sight  and  the  whole  transaction  had  termi- 
nated, were  no  part  of  the  res  gestae,  had  no  connection  with  it,  and 
were  purely  narrative,"  and  had  "no  relation  to  what  was  then 
present,  or  had  just  gone  by."  *  In  the  same  case  the  court  said 
that  if  these  declarations  of  the  deceased  were  competent,  declara- 
tions made  at  the  same  time  by  the  engineer,  if  he  had  happened  to 
have  made  any,  whether  favorable  or  unfavorable  to  the  defendant, 
would  also  have  been  competent.  This  is  undoubtedly  true,  and 
shows  how  important  it  is  that  a  correct  rule  upon  the  subject  should 
be  adopted.* 

In  a  case  where  a  young  child  was  struck  by  a  backing  locomotive 
upon  a  trestle,  notwithstanding  a  brakeman  was  stationed  on  the 
tender  to  keep  a  lookout,  if  at  the  time  of  the  accident,  or  immediate- 
ly afterwards,  the  brakeman,  moved  by  the  excitement  of  the  oc- 
casion, had  exclaimed  to  the  engineer,  "I  gave  you  the  signal  in  time 

2  Waldele  v.  Xew  York  G.  d  H.  R.  B.  and  of  the  persons  who  testify  to  them, 

Co.   (1884)    95  N.  Y.  274,  47  Am.  Rep.  and  hence  are  of  no  more  value  as  evi- 

41,  where  the  court,  speaking  of  decla-  dence   in   a   legal   proceeding   than   the 

rations  inadmissible  as  part  of  the  res  unsworn  declarations  of  a  person  under 

gestce,   said:      "When  they   are   se   far  any  other  circumstances." 
separated  from  the  act  which  they  are        8  See  also  MetropoUtcm  R.  Co.  v.  Col- 

alleged  to  characterize  that  they  are  not  Uns    (1893)    1   App.   D.   C.   390    where 

part  of  that  act  or  interwoven  into  it  Shepard,  J.,  emphasizes  the  importance 

by   the    surrounding   circumstances,    so  of  bearing  in  mind  that  "declarations 

as  to  receive  credit  from   it  and  from  that  are  strictly  part  of  the  res  gestce 

the  surrounding  circumstances,  they  are  are   admissible  as   well   for   as  against 

no  better  than  any  other  unsworn  state-  each  party  to  the  controversy,"  for  this 

ments  made  under  any  other  circumstan-  consideration  tends  to  prevent  the  adop- 

ces.     They  then   depend   entirely  upon  tion  of  a  latitudinarian  rule  of  admissi- 

tne  credit  of  the  person  making  them  bility. 


§  2549]  REMEDIES  AND  PROCEDURE.  7825 

to  have  stopped,  but  you  were  looking  the  other  way,"  such  an  in- 
stinctive exclamation,  made  under  the  effect  of  the  excitement  caused 
by  the  accident,  would  have  been  a  part  of  the  res  gestw,  and  ad- 
missible, said  the  court;  "and  so  a  spontaneous  utterance  of  that  kind, 
if  made  to  bystanders  immediately  after  the  accident,  would  be  ad- 
missible, when  it  emanated  from,  and  was  called  forth  by,  the  excite- 
ment of  the  occasion."  In  the  instant  case,  however,  the  brakeman's 
statement  to  another  person  that  he  gave  the  engineer  the  signal  in 
time  to  stop  before  the  child  was  hit,  but  the  engineer  was  looking 
the  other  way,  and  did  not  observe  the  signal  until  it  was  too  late, 
was  held  inadmissible,  although  at  the  time  he  spoke  he  was  carry- 
ing the  injured  child  home,  only  a  few  rods  froni  the  railroad  track, 
and  immediately  following  the  accident;  the  reasons  assigned  for 
excluding  the  statement  being  that  it  was  made  in  response  to  an 
inquiry  as  to  the  cause  of  the  child's  injury.  "The  acts  to  which 
it  referred  were  completely  past;  the  injured  child  had  been  borne 
away  from  the  place  of  the  accident,"  it  was  not  a  spontaneous  ut- 
terance called  forth  by  the  accident,  but  was  "only  a  narration  of 
past  transactions,"  by  which  the  brakeman  "was  endeavoring  to  show 
that  not  himself,  but  another,  was  to  blame  for  the  accident."  *  After 
a  street  car  had  run  over  a  child,  and  while  the  motorman  was  on 
the  ground,  having  left  the  car  to  assist  in  extricating  the  child's 
body  from  the  wheels,  he  made  a  statement  as  to  the  cause  of  the  ac- 
cident. It  was  not  claimed  to  have  been  an  exclamation  (see  §  2544, 
ante)  or  statement  characterizing  the  conduct  of  the  motorman  pend- 
ing the  accident.  Hence  it  must  have  been  a  mere  narrative  of  a 
past  event,  and  was  not  competent  evidence  against  the  company.® 

Where  testimony  was  offered  that  a  street  car  conductor  said  to 
a  passenger  that  her  fall  from  the  car  while  alighting  was  entirely 
his  fault,  as  he  had  forgotten  her  signal  to  stop,  "if  the  words  at- 
tributed to  the  conductor  had  been  exclamatory  and  coincident  with 
the  happening  of  the  accident,  they  would  undoubtedly  have  been 
illustrative  of  its  character,  and  proof  of  them  would  have  been  ad- 
missible," said  the  court ;  "they  were  however,  not  spoken  until  after 
the  accident  had  occurred ;  and  although  the  time  which  had  elapsed 
between  the  happening  of  the  accident  and  the  making  the  declara- 
tion was  very  short,  still  the  words  were  merely  narrative  of  the 

4  8t  Louis,  I.  M.  d  S.  R.  Oo.  v.  Kelley  res  gestw,  yet  we  believe  the  best-con- 

(1895)    61  Ark    52    31  S.  W.  884,  per  sidered  cases  and  the  weight  of  author- 

Riddick,    J.,    who    'also    said:      "While  ity  to  be  the  other  way."         „,     _    „ 

there  are  cases  that  support  the  admis-  B  Ru^chenherff  v.  Southern  Electric  R. 

sLn  of  such  statements  as  part  of  the  Oo.   (1900)    161  Mo.  70,  61  S.  W.  626. 
M.  &  S.  Vol.  VII.— 490. 
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conditions  which  brought  it  about,"  and  the  admission  of  the  testi- 
mony was  reversible  error.^  A  street  car  conductor's  statement  that 
he  was  to  blame  for  an  accident  that  had  just  occurred,  if  the  state- 
ment did  not  enter  into  and  give  it  character,  would  be  no  more  com- 
petent than  his  declaration  that  he  had  not  been  at  fault,  or  that  the 
party  injured  had  been.''  A  motorman's  statement  that  he  saw  the 
plaintiff,  "but  thought  he  would  get  off  the  track,"  made  fifteen  min- 
utes after  the  plaintiff  was  run  over  by  the  car,  but  immediately  after 
the  conductor  and  motorman  had  succeeded  in  extricating  him,  the 
statement  having  been  made  in  response  to  a  question  as  to  how  the 
accident  occurred,  was  "merely  narrative  of  a  past  occurrence,"  and 
inadmissible.* 

Testimony  that  "a  few  minutes"  after  the  plaintiff  was  hurt  by 
falling  from  a  passenger  car  platform  at  a  station,  the  conductor 
asked  the  engineer  why  he  did  not  respond  to  the  bell  call,  and  the 
engineer  answered  that  he  did  respond  to  all  he  heard,  was  inad- 
missible, the  declarations  being  "merely  narrative  of  a  past  occur- 
rence which  at  the  moment  was  finished  and  complete."  '  Declara- 
tions of  a  locomotive  fireman  while  he  was  on  the  locomotive  at  a 
station  next  beyond  that  where  it  had  just  killed  a  man,  concerning 
the  rate  of  speed  at  the  time  of  the  accident  and  other  circumstances 
attending  it,  were  not  admissible  against  the  company,  although  the 

6  Blackman  v.  West  Jersey  &  8.  R.  Co.  or  in  any  manner  qualify  his  act  or  any 
(1902)  68  N.  J.  L.  1,  52  Atl.  370,  where  act  of  the  plaintiflf;"  they  "were  in  form 
the  passenger  was  erroneously  allowed  and  substance  narrative,  and  expressed 
to  testify  that  after  the  car  was  stopped  an  opinion  upon  a  past  transaction;" 
the  conductor  came  to  her,  and  helped  and  that  the  case  could  not  be  distin- 
her  up,  and  said:  "It  is  too  bad.  Are  guished  from  Lome  v.  Brya/nt  (1857)  9 
you  hurt?"  That  she  said:  "I  signaled  Gray,  245,  69  Am.  Dec.  282.  That  was 
you  to  let  me  get  off,  and  you  answered  an  action  for  injury  to  the  plaintiff's 
me,"  to  which  he  replied,  "I  know  it,  carriage  by  collision  with  the  defend- 
but  I  forgot  you.  It  was  entirely  my  ant's  wagon,  driven  by  his  servant.  A 
fault."  witness   was   asked   "what  the   servant 

1  So  held  in  Williamson  v.  Cambridge  said  to  the  plaintiff  at  the  time  of  the 

R.  Co.   (1887)   144  Mass.  148,  10  N.  E.  accident,  and  while  the  plaintiff  was  be- 

790,  where  the  plaintiff  alighting  from  ing   extricated  from   the   carriage,   and 

a  car  fell,  and  lost  consciousness  for  a  while  a  crowd  was  about."     The  reply 

moment  on  striking  the  pavement,  and  that  the  servant  said  the  plaintiff  was 

several    persons    immediately    came    to  not  to  blame  was  admitted,  and  an  ex- 

her  assistance,  and  among  them  the  con-  eeption  to  its  admission  was  sustained, 

ductor,   who    said,    "I    am   very    sorry,  Mr.  Justice  Bigelow  said  the  declaration 

madam ;  that  was  my  fault."  The  plain-  was  "no  more  competent  because  made 

tiff  relied  upon  the  act  of  the  conductor  immediately  after  the  accident  than  if 

in  ringing  the  bell  and  starting  the  car  made  a  week  or  a  month  afterwards." 

while   the   plaintiff  was   leaving   it,   to  8  Citizens'   Street   B.    Co.   v.   Howard 

prove  negligence  in  the  defendant.    The  (1899)   102  Tenn.  474,  52  S.  W.  864. 

court  said:     "The  words  of  the  condue-  ^Alabama    G.    S.    R.    Co.    v.    Hawh 

tor  did  not  form  part  of  the  transaction,  ( 1882 )    72  Ala.  112,  47  Am.  Rep.  403. 
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train  was  carrying  the  dead  body  when  the  fireman  was  speaking." 
Testimony  that  after  the  stopping  of  the  train  alleged  to  have  run 
over  the  plaintiff  one  of  the  trainmen  was  overhead  to  say :  "We  have 
run  over  a  man  and  killed  him  dead  as  hell,"  was  inadmissible  against 
the  defendant,  being  merely  a  heartless  narration  of  a  transaction 
really  and  substantially  past,  and  only  tending  to  prejudice  the 
minds  of  the  jury."  Where  the  plaintiff  was  injured  while  alighting 
from  defendant's  car,  the  plaintiff's  statement,  "made  just  subse- 
quent to  the  accident,"  in  the  presence  of  the  conductor  and  in  re- 
sponse to  a  question  by  another  person,  that  the  conductor  let  her 
fall,  related  merely  to  a  past  transaction,  and  was  not  admissible.'^ 
Upon  the  same  ground  of  remoteness  in  time  and  circumstance, 
declarations  of  injured  persons,'*  and  of  servants  of  railroad  and 


10  Bellefontaine  R.  Co.  v.  Hunter 
(1870)    33  Ind.  335,  5  Am.  Rep.  201. 

11  Memphis  &  C.  R.  Co.  v.  Womack 
(1887)  84  Ala.  149,  4  So.  618.  In  Tan- 
ner V.  Louisville  &  N.  R.  Co.  (1877)  60 
Ala.  621,  where  defendant's  train  ran 
over  the  plaintiff,  declarations  of  de- 
fendant's trainmen  on  the  same  train 
returning  presently  with  the  injured 
plaintiff  on  board  were  held  inadmis- 
sible against  the  company. 

12  Chicago,  B.  &  Q.  R.  Co.  v.  Johnson 
(1889)    36  111.  App.  564.     Conversation 

between  the  plaintiff  and  the  motorman 
of  a  street  car  as  to  the  cause  of  an 
accident  resulting  in  plaintiff's  fall  as 
she  was  boarding  the  car,  but  after  she 
had  risen  and  got  into  the  car,  was  no 
part  of  the  res  gestce.  Blue  Ridge  Light 
d  P.  Co.  V.  Price  (1908)  108  Va.  652, 
62  S.  E.  938. 

13  In  Ogden  v.  Pennsylvania  R.  Co. 
(Phila.  C.  P.,  1887)  44  Phila.  Leg.  Int. 
133  (judgment  affirmed  on  other 
grounds  in  (1889)  1  Monaghan  (Pa.) 
249,  16  Atl.  353 ) ,  where  a  boy  was  run 
over  by  the  defendant's  train  on  the 
street,  and  fatally  hurt,  testimony  to 
conversations  with  him  after  he  had 
been  carried  from  the  railroad  track  to 
the  sidewalk  and  on  the  way  to  the 
hospital,  was  excluded,  Arnold,  J.,  say- 
ing: "Declarations,  to  be  admitted  as 
part  of  the  res  gestce  must  have  been 
made  at  the  time  the  acts  were  done. 
No  limit  of  time  is  fixed  during  which 
the  res  gestce  may  continue.  As  soon, 
however,  as  the  acts  are  done  and  ended, 
anything  said  thereafter  is  merely  nar- 
rative of  a  past  occurrence.  It  matters 
not  how  short  the  time  after  the  acts 


may  be,  yet  if  the  acts  are  done,  com- 
pleted, and  ended,  the  res  gestae  are 
completed  and  closed,  and  cannot  after- 
wards be  enlarged  or  opened  so  as  to 
take  in  subsequent  conversations. 
.  .  .  In  the  case  of  an  accident,  con- 
versations with  the  injured  person  at 
the  place  of  the  injury  while  it  is  still 
occurring,  or  perhaps  while  trying  to 
extricate  him,  will  be  received  as  evi- 
dence. .  .  .  Statements  made  or 
acts  done  subsequently  to  an  accident 
are  not  part  of  any  res  gestce,  and  it  is 
erroneous  to  admit  evidence  of  them. 
.  .  .  Upon  all  the  authorities  we  be- 
lieve the  rule  to  be  that  if  the  acts 
are  done  and  ended,  and  particularly  if 
the  injured  person  has  been  removed 
from  the  place  of  the  accident,  the  res 
gestce,  the  acts  done,  are  completed,  the 
transaction  is  closed,  and  cannot  there- 
after be  opened  to  let  in  subsequent 
conversations  as  evidence  for  either  par- 
ty; and  it  makes  no  difference  whether 
the  time  which  has  elapsed  is  short  or 
long." 

In  Armil  v.  Chicago,  B.  &  Q.  R.  Co. 
(1886)  70  Iowa,  130,  30  N.  W.  42,  a 
man  struck  by  a  train  was  carried  home, 
and,  something  more  than  thirty  min- 
utes after  the  accident,  told  his  wife  how 
it  happened.  His  statement  was  not 
admissible. 

In  Ma/rler  v.  Texas  £  P.  R.  Co.  (1900) 
52  La.  Ann.  727,  27  So.  176,  it  was  held 
that  where  the  res  gestce  in  an  action 
for  damages  for  personal  injuries  were 
facts  and  circumstances  under  which  the 
plaintiff  left  a  car  of  the  defendant 
company,  his  declarations  relative  there- 
to, not  made  spontaneously  and  instinc- 
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street  railway  companies,**  have  been  excluded  in  many  other  cases 
of  actions  for  personal  injuries.     (And  see  §  2538,  ante), 

"While  one  is  engaged  in  an  act,  if  the  intention  with  which  he 
is  acting  is  a  proper  subject  of  inquiry,  his  declarations,  made  at  the 
same  time,  may  be  given  in  evidence  to  characterize  the  act."  *°  But 
the  declarations  of  a  horse  car  driver  after  it  had  passed  the  place 
where  the  plaintiff  was  struck  by  it  were  not  admissible  to  prove  that 
the  driver's  act  was  wanton  or  wilful.*®  A  conductor's  statement 
after  he  had  ejected  the  plaintiff  from  the  car  and  gone  to  the  other 


tively,  under  the  immediate  pressure  of 
the  occurrence,  but  deliberately,  in  an- 
swer to  questions  as  to  how  the  accident 
occurred,  propounded  to  him  out  of  the 
presence  of  anyone  who  was  an  actor 
in  tlie  transaction,  and  a  considerable 
time  after  it  had  become  an  accom- 
plished fact,  and  the  conductor  and  his 
train  were  miles  away,  were  not  admis- 
sible in  evidence  as  part  of  such  res 
gestcB. 

14  In  Dinwiddie  v.  Louisville  d  N.  B. 
Go.  (1882)  9  Lea,  309,  a  witness  was 
asked,  "What  statements  were  made 
around  the  body  by  the  operatives  of  the 
train  as  to  how  the  killing  occurred?" 
after  the  train  that  ran  over  the  plain- 
tiff's intestate  was  stopped  and  the  en- 
gineer and  conductor  and  other  train 
hands  had  gathered  around  the  body, 
which  was  still  breathing.  "It  requires 
neither  argument  nor  authority  to 
show,"  said  the  court,  that  the  evidence 
was  inadmissible. 

In  Gotwald  v.  St.  Louis  Transit  Co. 
(1903)  102  Mo.  App.  492,  77  S.  W. 
125,  it  was  reversible  error  to  allow  a 
witness  to  testify  that  immediately  af- 
ter the  conductor  of  a  street  car  ejected 
the  plaintiff,  there  were  cries  of  "stop 
the  car,"  and  the  conductor  said,  "I  am 
not  going  to  stop  the  line  for  a  man," 
the  declaration  being  merely  a  narrative 
of  a  past  event. 

In  Bedmon  v.  Metropolitan  Street  B. 
Co.  (1904)  185  Mo.  1,  105  Am.  St.  Rep. 
558,  85  S.  W.  26,  the  plaintiff  was 
shocked  and  rendered  insensible  by  the 
sudden  stopping  of  a  train  of  two  street 
cars  on  which  he  was  riding.  Recover- 
ing consciousness  while  the  conductor 
and  someone  else  were  removing  him 
from  the  car,  he  inquired  of  the  con- 
ductor the  cause  of  the  trouble,  and  was 
told  that  a  coupling  pin  had  fallen  from 
the  car  into  the  slot  rail.  The  conduc- 
tor's statement  was  held   inadmissible, 


being  a  mere  narrative  of  what  had  hap- 
pened. 

In  St.  Louis,  I.  M.  &  8.  B.  Co.  v.  Sweet 
(1893)  57  Ark.  298,  21  S.  W.  589,  where 
a  passenger  was  fatally  injured  in  the 
derailment  of  a  car,  declarations  of  the 
railroad  employees,  made  at  the  scene 
of  the  accident,  but  some  time  after  it, 
and  while  they  were  discussing  it  with 
others,  were  held  incompetent  because 
they  were  "not  made  at  the  time  of  the 
accident,  or  so  near  to  it  as  to  throw 
light  upon  it." 

In  Mobile  Light  d  B.  Co.  v.  Baker 
(1908)  158  Ala.  491,  48  So.  119,  where 
the  plaintiff  was  injured  in  a  collision 
with  the  defendant's  street  car  when  he 
was  driving  across  the  track,  he  was 
asked  as  a  witness:  "In  your  presence 
or  hearing  did  the  motorman  of  that  car 
make  any  statement,  right  after  the  ac- 
cident happened,  as  to  how  it  hap- 
pened?" Against  objection  he  was  per- 
mitted to  answer  that  the  motorman 
said  he  was  standing  with  his  head 
hanging  down,  and  did  not  see  the  plain- 
tiff, and  this  was  held  to  be  reversible 
error,  as  it  was  a  past  transaction. 

15  Per  Gray,  C.,  in  Whitaker  v. 
Eighth  Ave.  B.  Co.  (1873)  51  N.  Y.  295. 

16  Whitaker  v.  Eighth  Ave.  B.  Co. 
supra,  where  the  testimony  erroneously 
admitted  was  that  "he  was  cursing,  and 
said  'damn  him,  let  him  fall  in  and 
be  killed,' "  the  court  said :  "It  did 
not  appear  whether  it  was  at  the  mo- 
ment the  car  passed,  or  how  long  after- 
ward. It  is  enough,  where  the  object 
is  to  visit  the  consequences  of  a  wanton 
act  upon  a  party  who,  for  aught  that 
appears,  believed  its  driver  to  be  free 
from  the  wantonness  imputed  to  him, 
that  it  did  not  appear  affirmatively  that 
the  declarations  were  made  when  thev 
could  properly  be  regarded  as  made  at 
the  time  the  injury  was  inflicted." 
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end  of  the  car,  the  statement  indicating  his  motive  of  hostility  to  the 
plaintiff,  was  held,  by  a  divided  court,  to  be  no  part  of  the  res  gestce." 
A  brakeman's  declaration  four  or  five  minutes  after  he  had  ejected  a 
woman  from  a  car,  justifying  himself  by  saying  that  she  was  a  strum- 
pet, was  not  competent  evidence  against  the  company.^' 

2550.  — declarations  in  railroad  and  other  fire  cases. — "Where  the 
injury  complained  of  was  the  burning  of  the  plaintiff's  grove  on  ac- 
count of  the  carelessness  of  the  defendant  railroad  company's  serv- 
ants in  setting  out  fire  on  the  company's  right  of  way,  any  declara- 
tion made  by  the  section  master,  who  set  the  fire,  as  to  the  origin 
or  progress  of  the  fire,  while  the  conflagration  was  yet  raging,  was 
part  of  the  res  gestae,  and  not  a  narrative  of  a  past  and  completed 
event.^  The  same  ruling  was  made  in  another  case  where  a  section 
foreman  started  a  fire  on  the  right  of  way,  pursuant  to  his  instruc- 
tions, and  it  spread  to  the  plaintiff's  premises,  in  respect  of  his  state- 
ment touching  the  origin  of  the  fire  and  his  connection  therewith, 
made  two  days  after  it  was  set  by  him,  while  the  plaintiff's  property 
was  still  burning  and  he  was  on  the  scene.^  Where  an  oil  company's 
servants  told  another  servant,  in  response  to  his  inqiiiry,  that  a  fire 
which  destroyed  the  plaintiff's  property  was  started  by  themselves 
and  got  away  from  them,  these  declarations,  being  made  while  the 
fire  was  still  raging  and  one  of  the  servants  was  fighting  it  to  pre- 
vent its  approach  to  the  derrick  at  which  they  were  working,  were 
admissible  against  the  company  as  part  of  the  res  gestce?  Declara- 
tions of  servants  in  this  class  of  cases  have  been  considered  from 
another  point  of  view  in  §  2539,  cmte. 

^T  Barker  v.  St.  Louis,  I.  M.  d  8.  R.  (1895)    73  Miss.  229,  19  So.  91,  must 

Co.   (1894)   126  Mo.  143,  26  L.R.A.  843,  govern  this  contention." 

47  Am.  St.  Rep.  646,  28  S.  W.  866.  ZYa«oo  &  M.  Valley  B.  Co.  v.  Jones 

18  Southern  R.  Co.  v.  Thurman  (1906)  supra. 

121  Ky.   716,  2  L.R.A.  (N.S.)    1108,   90  » Parwffme   Oil   Co.   v.   Berry    (1906) 

S.    W.    240.      A   brakeman's    statement  —  Tex.   Civ.  App.  — ,  93   S.   W.   1089. 

concerning  his   manner  of  pushing  the  In  Shafer  v.  Lacock  (1895)  168  Pa.  497, 

plaintiff  off  the  train,  without  immedi-  29  L.R.A.  254,  32  Atl.  44,  declarations 

ate  connection  with  the  occurrence,  was  of  defendant's  servants,  who  had  been 

inadmissible.     Pittsburgh,   C.   d   St.  L.  repairing    the    roof    of    the    plaintiff's 

R.  Co.  V.  Theoiald  (1875)   51  Ind.  246.  house,    that    the    fire   which   was    then 

1  Motile  d  0.  B.  Co.  V.  Stinson  {1896)  progressing,  and  which  destroyed  the 
74  Miss.  453,  21  So.  14,  522,  the  court  house,  was  caused  by  their  negligence, 
saying:  "We  know  of  no  more  clear  were  held  admissible.  Without  discuss- 
and  concise  statement  of  the  law  in  ing  the  question  the  court  cited  as  sup- 
such  cases  than  is  to  be  found  in  the  porting  its  ruling.  Hanover  B.  Co.  v. 
case  of  Mayes  v.  State  (1886)  64  Miss.  Coyle  (1867)  55  Pa.  396;  TompUns  v. 
329  60  Am  Rep.  58,  1  So.  733  and  Saltmarsh  (1826)  14  Serg.  &  R.  275; 
that  case  taken  with  the  later  one  of  Elkins  v.  MoKean  (1875)  79  Pa.  493, 
Yazoo    d   M.    Valley   R.    Co.   v.    Jones  and    Pennsylvania    B.    Co.    v.    Lyons 
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2551.  Statement  of  injured  person   as   dying  declaration. — In  an 

action  for  the  death  of  a  person  injured  by  the  negligent  or  wilful 
act  of  the  defendant's  servant,  his  dying  declarations  are  not  ad- 
missible as  such  against  the  defendant.*  Dying  declarations  being 
admissible  only  in  criminal  cases,  where  the  death  of  the  deceased 
is  the  subject  of  the  charge  and  the  circumstances  of  the  death  are 
the  subject-matter  of  the  declaration.* 

D.  Insteuctions. 

2552.  Correctness  of  instructions.— <  All  instructions  of  which  the 
correctness  depends  upon  their  statement  of  substantive  doctrine  have 
already  been  noticed  in  the  sections  dealing  with  the  various  torts. 
It  only  remains  necessary  to  refer  to  a  few  cases  turning  upon  the 
language  of  the  court.  An  instruction  in  substance  that  the  master 
is  liable  for  the  negligent  act  of  his  servant  within  the  general  scope 
of  his  employment  has  been  upheld.*  It  has  been  held  that  a  direc- 
tion in  substance  to  find  for  the  plaintiff  if  the  injury  was  caused  by 
defendant's  servants  "while  in  the  service  of  the  defendant"  cannot 


(1889)    129  Pa.   113,   15   Am.   St.  Rep. 
701,  18  Atl.  759. 

1  Daily  v.  New  York  dc  If.  H.  B. 
Go.  (1865)  32  Conn.  356,  87  Am.  Dee. 
176;  Friedman  v.  Railroad  Co.  (1870) 
7  Phila.  203 ;  Ogden  v.  Permsylvania  li. 
Go.  (Phila.  C.  P.  1887)  44  Phila.  Leg. 
Int.  133;  Waldele  v.  Netc  Yorlc  G.  & 
H.  R.  R.  Co.  (1884)  95  N.  Y.  274,  47 
Am.  Rep.  41;  Marler  v.  Texas  &  P.  R. 
Go.  (1900)  52  La.  Ann.  727,  27  So.  176. 

8  Jones,  Ev.  2d  ed.  §  332. 

iBrudi  V.  Luhrman  (1901)  26  Ind. 
App.  221,  59  N.  E.  409. 

In  an  action  to  recover  for  setting 
fire  to  a  prairie  "the  court  was  asked  by 
the  defendant  to  instruct  the  jury,  'that 
they  must  be  satisfied  from  the  evidence 
that  John  Johnson  veas  the  agent  of 
Peter  Johnson,  employed  in  and  about 
his  business,  and  that  he,  John,  was  and 
did  act  within  the  scope  of  his  employ- 
ment at  the  time  he  set  fire  to  the 
prairie,  or  he,  Peter  Johnson,  is  not 
liable,  and  they  will  acquit  him.'  The 
instruction  was  given  with  this  qualifi- 
cation :  'This  is  the  law  so  far  as  Peter 
Johnson  is  sought  to  be  made  liable 
as  master,  or  principal,  for  the  acts  of 
John  Johnson."  It  was  held  that,  as- 
suming the  relation  of  master  and  serv- 


ant to  exist,  the  qualification  was  prop- 
er. Johnson,  v.  Barber  (1849)  10  111. 
425,  50  Am.  Dec.  416. 

The  court  was  further  asked  to  in- 
struct the  jury  that  "if  John  Johnson 
transcended  his  authority  given  him  by 
Peter  Johnson,  then  he,  said  Peter,  is 
not  liable,  and  they,  the  jury,  should 
acquit  him."  The  instruction  was  given 
with  this  qualification:  "This  is  the 
law  so  far  as  Peter  Johnson  is  sought 
to  be  made  liable,  as  master  or  prin- 
cipal, for  the  acts  of  John  Johnson." 
It  was  held  that  the  qualification  was 
proper.    Ibid. 

The  court  was  also  asked  to  instruct 
the  jury  that  it  was  "for  the  plaintifi' 
to  prove  that  the  agent  acted  with  the 
assent  or  under  the  directions  of  the 
principal,  when  he  committed  the  tor- 
tious acts,  and  that  it  cannot  be  pre- 
sumed although  he  was  in  the  employ 
of  the  principal,  and,  unless  it  is  proved, 
they  must  acquit  the  principal."  The 
instruction  was  given  with  the  following 
qualification:  "This  must  be  under- 
stood so  far  as  It  la  sought  to  recover 
for  a  tortious  act  of  servant  or  agent 
acting  in  relation  to  the  principal  or 
master."  It  was  held  that  the  qualifi- 
cation was  proper. 
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be  assailed  on  the  theory  that  it  authorized  a  verdict  without  a  find- 
ing that  the  servants  vi'ere  at  the  time  in  the  performance  of  their 
duties.*  Where  the  court  instructed  the  jury  that  the  plaintiff 
claimed  that  the  servant  causing  the  injury  was  in  the  employ  of 
the  defendant,  and  the  defendant  denied  this,  the  court  declaring 
that  it  was  for  the  jury  to  say  what  the  facts  were,  it  was  held  that 
the  instruction  was  not  open  to  the  objection  that  it  restricted  the 
jury  solely  to  the  consideration  of  the  question  whether  the  servant 
was  in  the  employ  of  the  defendant  and  that  if  not  the  defendant 
would  not  be  liable,  and  that  if  so  the  defendant  might  or  might 
not  be  liable.*  And  where  a  servant  broke  a  window  with  a  hand 
cart  he  had  borrowed,  without  the  authority  or  knowledge  of  his 
master,  for  the  purpose  of  moving  the  master's  goods,  it  was  held 
that  the  plaintiffs  were  entitled  to  have  the  jury  instructed  that  if 
the  plaintiffs  were  damaged  by  the  negligent  act  of  the  servant  while 
he  was  acting  within  the  general  scope  of  his  employment,  and  if 
the  motive  which  prompted  the  act,  and  the  purpose  sought  by  it, 
were  within  the  scope  of  his  employment  and  in  the  business  of  de- 
fendants, and  not  independent  or  outside  of  his  employment,  or  dis- 
connected with  the  master's  business,  the  plaintiffs  were  entitled  to 
a  verdict.*  And  an  instruction  that  a  man  acts  within  the  scope 
of  his  employment  when  the  motive  which  impels  him  is  the  per- 
formance of  a  duty  with  which  he  is  charged  by  the  employer;  that 
his  method  of  performing  the  duty  may  not  have  been  expressly 
authorized,  and  may  have  been  expressly  prohibited,  but  that  his 
acts  are  within  the  scope  of  his  employment  if  he  was  intrusted  with 
the  duty  he  was  attempting  to  perform ;  and  that  the  test  of  the  scope 
of  employment  is  the  purpose  of  the  act,  and  not  its  method,  was 
upheld,  although  not  as  good  as  one  more  specific  would  have  been.^ 
And  an  instruction  that  the  servant  alone  was  liable  for  a  wilful 
assault,  "unless  the  assault  was  committed  while  he  was  carrying 
out  the  purpose  for  which  he  was  sent  there,  and  while  he  was  en- 
deavoring to  do  what  he  believed  to  be  within  the  scope  of  his  au- 
thority," etc.,  was  held  not  erroneous.* 

i  Louisville    Water    Go.    v.    Phillips  357,   30   N.   Y.   Supp.   889.      The   court 

(1906)    139  Ky.  614,  89  S.  W.  700.  said  that  the  defendants  were  not  en- 

SFoote  V.  Kelley  (1906)   126  Ga.  799,  titled   to   a  more  favorable   submission 

55   S.   E.  1045.  of   the   question  to   the  jury;    that   al- 

iKeep  V.  Walsh  (1897)   17  App.  Div.  though  the  matter  of  the  belief  of  the 

104,  44  N.  Y.  Supp.  944.  servant  that  he  was  acting  within  the 

e'coftft  V.  Simon  (1903)   119  Wis.  597,  scope  of  his  employment  does  not  go  in 

100  Am.   St.   Rep.   909,   97   N.   W.   276.  support  of  the  fact  that  he  was  doing 

8  O'Oonneil  v.  Samuel  ( 1894 )  81  Hun,  so,   it  bears  upon  his  good  faith  only 
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And  a  charge  to  the  jury,  that  if  they  find  from  the  evidence  that 
at  the  time  of  the  accident  the  driver  of  a  wagon  was  not  in  the 
line  of  his  duty,  and  acting  within  the  scope  of  his  authority  as  the 
agent  or  employee  of  the  defendant,  the  defendant  cannot  be  held 
liable  for  an  injury  occasioned  by  such  servant,  whatever  may  be 
their  views  as  to  the  character  of  the  conduct  of  the  driver  of  the 
wagon,  is  not  objectionable  on  the  ground  that  it  submits  a  question 
of  law  to  the  jury.' 

But  where  the  injury  was  caused  by  the  ejectment  of  the  plaintiff 
from  a  train  by  a  brakeman,  it  was  held  that  an  instruction  which 
merely  referred  to  the  brakeman's  scope  of  employment  was  too 
general.'  And  an  instruction  to  find  against  the  defendant  for  in- 
juries due  to  the  negligent  driving  of  a  wagon,  if  the  wagon  was  in 
charge  of  the  defendant's  servants,  was  held  erroneous  in  omitting 
to  state  that  the  servants  must  have  been  acting  at  the  time  in  the 
course  of  their  employment.^ 

It  has  been  held  erroneous  to  tell  the  jury  in  substance  that  it  is 
a  matter  of  no  consequence  whether  the  act  complained  of  was  com- 
mitted after  the  servant's  duties  for  the  day  had  ended,  if  the  act 
that  he  did  was  a  part  of  his  usual  duty  as  an  employee  of  the  com- 
pany, since,  in  legal  contemplation,  the  act  was  not  within  the  course 
of  employment  and  scope  of  the  servant's  authority  and  duties  un- 
less at  the  time  of  its  commission  he  was  acting  in  the  service  of 
the  company  and  about  the  company's  business.^"  And  it  has  been 
said  that  the  words  "not  in  the  interest,"  "nor  in  the  prosecution  of 
the  business,"  of  the  defendant,  are  not  equivalent  to  the  words  "not 
acting  within  the  scope  of  his  employment  or  duties."  *^     And  an 

in  executing  the  purpose  mentioned  in  9  Fleishman    v.    Polar    Wave    Ice    d 

the  proposition,  to  which  it  added  notti-  Fuel  Co.   (1910)   148  Mo.  App.  117,  127 

ing  prejudicial  to  the  defendants.  S.  W.  660. 

1  Krzikowsky  v.  Sperring   (1903)   107  ^0  Lima  R.   Co.   v.   Little    (1902)    6T 

111.  App.  493.  Ohio  St.  91,  65  N.  E.  861. 

8  Krueger  v.  Chicago  dc  A.  R.  Co.  11  Southern  R.  Co.  v.  Wildman 
(1902)  94  Mo.  App.  458,  68  S.  W.  220.  (1898)  119  Ala.  565,  24  So.  764.  The 
The  court  said:  "One  of  the  principal  court  said:  "Counsel  on  both  sides  seem 
modes  adopted  by  plaintiff  for  proving  to  concede  that  if  instead  of  using  the 
such  authority  was  to  show  that  it  was  terms  'not  in  the  interest'  'nor  in  the 
an  authority  commonly  exercised  by  the  prosecution  of  the  business  of  the  de- 
brakemen  on  defendant's  road.  In  such  fendant'  the  charge  had  said,  'not  acting- 
circumstances  it  will  not  do  for  plaintiff  within  the  scope  of  his  employment  or 
to  evade  that  plain  issue  by  an  instruc-  duties'  the  charge  would  have  been  free 
tion  which  merely  refers  to  the  brake-  from  error.  Alaiama  G.  8.  R.  Co.  v., 
man's  scope  of  employment.  From  such  Frazier  (1890)  93  Ala.  45,  30  Am.  St. 
unexplained  and  disconnected  phrase,  Rep.  28,  9  So.  303 ;  Mobile  &  0.  R.  Co.. 
the  jury  were  not  informed  of  what  v.  Seales  (1893)  100  Ala.  369,  13  So. 
should  he  accepted  as  evidence  estab-  917;  LampJcin  v.  Louisville  &  N.  R.  Co. 
lishing  the  scope  of  employment."  (1894)    106  Ala.  287,  17  So.  448.     Ap- 
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instruction  holding  the  defendant  responsible  for  misfeasance  or 
nonfeasance  on  the  part  of  the  captain  of  a  vessel  in  respect  to  the 
handling  of  a  piece  of  timber  to  be  used  in  making  repairs,  without 
any  evidence  tending  to  show  that  the  captain  was  authorized  by 
the  owner  or  the  defendant  to  superintend  in  making  such  repairs, 
or  that  he  was  acting  within  the  scope  of  his  employment,  and  with- 
out any  hypothesis  in  the  instruction  as  to  his  being  so  authorized, 
or  acting  within  the  scope  of  his  employment  has  been  declared  er- 
roneous." 

In  an  action  of  trespass  upon  the  case,  against  a  principal  and 
agent,  for  setting  fire  to  a  prairie,  an  instruction  was  asked  by  the 
former  defining  the  extent  of  his  liability  for  the  acts  of  the  latter 
as  his  agent  or  servant.  The  instruction  asked  for  was  given  as 
being  correct  "so  far  as  the  principal  was  sought  to  be  made  liable, 
as  master  or  principal,  for  the  acts  of  the  agent,"  and  it  was  held 
that  it  was  proper  to  add  the  qualification.^'  Telling  the  jury  to 
inquire  whether  the  injuries  resulting  in  death  "were  produced  by 


pellant  contends  that  there  is  no  differ- 
ence in  law,  and  that  both  propositions 
assert  the  same  rule.  There  is  no  doubt 
that  the  principal  is  liable  for  the  acts 
of  the  agent  done  in  the  interest  of  and 
in  the  prosecution  of  the  business  of  the 
principal,  if  acting  within  the  scope  of 
his  employment,  and  there  are  many 
decisions  to  this  effect.  We  are  of  opin- 
ion the  terms  are  not  the  equivalent  of 
each  other.  'Scope'  as  here  used,  signi- 
fies the  'extent,'  'sweep,'  of  his  author- 
ity, and  is  not  limited  to  acts  done  in 
the  'interest  of,'  or  'prosecution  of  the 
business  of  the  employed.'  The  words 
'interest  of,'  or  'prosecution  of  the  busi- 
ness of,'  naturally  would  impress  the 
average  juror  with  the  idea  that  if  the 
act  was  not  done  with  the  purpose  or 
intent  to  promote  the  interest  of  or  in 
furtherance  of  the  business  of  the  em- 
ployer, the  employer  could  not  be  held 
liable.  Certainly  such  a  rule  would  re- 
strict the  liability  of  the  employer  with- 
in too  narrow  a  compass.  An  employee 
who  is  given  authority  to  eject  tres- 
passers riding  upon  a  train  acts  within 
the  scope  of  his  authority  when  he  ejects 
any  person  from  the  train,  whether  the 
person  be  of  the  class  designated  or  not, 
and  whether  such  acts,  strictly  speak- 
ing, be  in  the  interest  of  the  employer 
or  not.  The  employer  is  liable  for  the 
wilful,    tortious    acts    of    his    servants. 


done  within  the  scope  and  range  of  their 
employment,  although  the  particular  act 
was  not  authorized.  Williams  v.  Hen- 
dricks (1896)  115  Ala.  277,  14  L.R.A. 
650,  67  Am.  St.  Rep.  32,  22  So.  439. 
If  the  phrases,  'within  the  scope  of  his 
authority'  and  'in  the  interest  of  or 
prosecution  of  defendant's  business,'  are 
the  equivalent  of  each  other,  and  so 
understood  by  the  jury,  the  instructions 
of  the  court  were  full  and  fair  to  the 
defendant,  and  it  could  not  possibly 
have  suffered  injury  from  the  refusal  of 
the  charges  requested." 

12  In  Keith  v.  Lynch  (1886)  19  111. 
App.  574,  the  court  said:  "If  the  cap- 
tain was  not  acting  under  the  command 
or  direction  of  the  owner  as  to  the  par- 
ticular acts  which  occasioned  the  in- 
jury, then  it  is  elementary  law  that  the 
principal  was  not  liable  for  his  acts  of 
commission  or  omission,  unless  they 
were  done  in  the  course  of  his  employ- 
ment. "The  mere  fact  that  a  tortious 
act  is  committed  by  a  servant  while  he 
is  actually  engaged  in  the  performance 
of  the  service  he  has  been  employed  to 
render  cannot  make  the  master  liable. 
Something  more  is  required.  It  must 
not  only  be  done  while  so  employed, 
but  it  must  pertain  to  the  particular 
duties  of  that  employment." 

13  Johnson  v.  Barber  (1849)  10  IlL 
425,  1  Am.  Dec.  416. 


7834  MASTER  AND  SERVANT.  [chap.  ces. 

the  negligence  of  the  defendant,  its  agents,  servants,  or  employees," 
has  been  held  not  to  amount  to  a  statement  requiring  the  jury  to  say 
or  find  whether  the  injuries  were  caused  "by  the  negligence  of  the 
defendant  or  by  its  agents  or  servants  or  employees."  " 

And  a  charge  was  held  not  erroneous  because  of  the  use  of  the 
expression  "careless  manner,"  the  word  "careless"  being  used  in 
the  sense  of  "reckless."  ^' 

An  instruction  that  "if  the  jury  find  from  the  evidence  that  the 
affidavit  for  the  arrest  of  the  plaintiff  was  made  without  the  author- 
ity of  this  defendant,  the  verdict  should  be  in  favor  of  the  defend- 
ant," although  calculated  to  mislead,  was  upheld,  since  the  plaintiff 
might  have  asked  for  an  explanatory  charge.**  But  where  the  in- 
jury was  caused  by  negligently  setting  a  lighted  candle  near  a  pan 
of  oil,  and  the  plaintiff  claimed  that  this  was  the  act  of  the  defend- 
ant's servant,  and  the  defendant  asserted  that  the  servant  in  the 
performance  of  this  act  was  the  plaintiff's  agent,  it  was  held  that 
failure  specifically  to  instruct  as  to  this  issue  was  error." 

E.     Exemplary  damages — master's  liability  to. 

2553.  The  rule  of  absolute  nonliability. —  It  is  a  universal  rule  that 
exemplary  damages  cannot  be  assessed  against  a  master  for  the  act 
of  his  servant,  done  under  circumstances  which  would  give  no  such 
right  to  the  plaintiff  as  against  the  servant  had  the  suit  been  against 
him  instead  of  the  master.'     On  this  principle,  if  a  railroad  or  street 

14  Lake  Shore  d  M.  8.  R.  Go.  v.  Mc-  16  Emerson  v.  Lowe  Mfg.  Go.  ( 1909 ) 
Intosh    (1894)    140  Ind.  261,  38  N.  E.    159  Ala.  350,  49  So.  69. 

476.      The    court    said:      "We    do    not  Vl Dore  v.   Babcock    (1902)    74  Conn, 

think  the  words  interpolated  by  counsel  425,  50  Atl.  1016.    The  court  said  that 

were  suggested  to  the  mind  of  the  jury  mere  general  instructions  as  to  the  lia- 

by  the  language  of  the  court.    The  com-  bility  of  employers  for  the  acts  of  their 

pany    could    act    only    by    its    officers,  agents,  or  requiring  the  jury  to  deter- 

agents,  servants,  or  employees.     The  in-  mine  the  question  of  agency  between  the 

struction  evidently,  and  in  the  plainest  parties  from  all  the  facts  and  circum- 

language,  refers  to  such  instrumental!-  stances,  were  insufficient, 

ties,  and  not  to  independent  action  of  l  The  criteria  by  which  to  determine 

agents  and  others,  for  which  the  com-  the  liability  of  natural  persons  or  cor- 

pany  would  not  be  liable.    Words  in  an  porations    to    exemplary    damages    for 

instruction  to  a  jury  are  to  be  taken  in  their  own  torts,  apart  from  any  relation 

their  plain  and  usual  meaning.     Verbal  of  master  and  servant,  are  not  expressed 

niceties    and    refined   grammatical    dia-  in  uniform  terms  in  the  various  juris- 

tinctions  are  not  to  be  resorted  to   in  dictions,  and  a  discussion  of  the  more 

such  cases,  provided  the  meaning  of  the  or  less  discordant  doctrines  is  not  with- 

language  used  is  plain  to  a  common  in-  in  the  reasonable  scope  of  this  work, 

tent."  In  support  of  the  text  are  the  follow- 

15  Ghoctme,  0.  d  G.  R.  Go.  v.  Hill  ing  cases :  MilxocMhee  d  St.  P.  R.  Go. 
(1903)    110  Tenn.  396,  75  S.  W.  963.  v.  Arms  (1875)   91  U.  S.  489,  23  L.  ed. 
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railway  conductor  ejects  a  passenger  in  the  performance  of  what 

he  believes  to  be  his  duty  to  the  railroad  company,  and  the  conduc- 

374  (passenger  injured  in  collision  be-  Southern  B.  Go.  v.  Kendrick  (1860)  40 
tween  trams)  ;  St.  Louis,  I.  M.  £  S.  R.  Miss.  374,  90  Am.  Dec.  332;  and  Thomp- 
A  ■  ^-y^^Jfon  (1902)  70  Ark.  136,  91  son  v.  New  Orleans,  J.  d  G.  N.  R.  Co. 
Am.  St.  Eep.  74,  66  S.  W.  661  (false  (1874)  50  Miss.  315,  19  Am.  Eep.  12 
imprisonment)  ;  St.  Louis,  I.  M.  d  8.  (passenger  carried  beyond  his  station)  ; 
R.  Co.  V.  Hall  (1890)  53  Ark.  7,  13  N^w  Orleans,  J.  &  G.  N.  B.  Co.  v.  Stat- 
&.  W.  138  (steam  from  defendant's  lo-  ham  (1869)  42  Miss.  607,  97  Am.  Dec. 
•comotive  causing  plaintiff's  team  to  478  (passenger  carried  beyond  platform 
run  away)  ;  Macon  R.  d  Light  Co.  v.  of  his  station)  ;  Kennedy  v.  North  Mis- 
Mason  (1905)  123  Ga.  773,  51  S.  E.  souri  R.  Co.  (1865)  36  Mo.  351  (rail- 
569  (passengers  carelessly  but  accident-  road  crossing  accident)  ;  Smith  v.  St. 
ally  hurt  by  conductor)  ;  Central  of  Louis  d  S.  F.  B.  Go.  (1907)  127  Mo. 
Georgia  R.  Co.  v.  Motes  (1903)  117  Ga.  App.  53,  106  S.  W.  108  (passenger  car- 
'923,  62  L.E.A.  507,  97  Am.  St.  Eep.  ried  beyond  destination)  ;  Edelmann  v. 
r223,  43  S.  E.  990  (waiting  passenger  St.  Louis  Transfer  Go.  (1877)  3  Mo. 
forcibly  compelled  to  heed  reasonable  App.  503  (plaintiff  hurt  in  collision  be- 
regulation)  ;  Southern  R.  Co.  v.  Harden  tween  vehicles)  ;  Lewine  v.  Interhorough 
(1897)  101  Ga.  263,  28  S.  E.  847  (pas-  Ra/pid  Transit  Go.  (1908)  61  Misc.  77, 
senger  injured  alighting  from  train)  ;  113  N.  Y.  Supp.  15  (false  imprison- 
Chicago  Union  Traction  Co.  v.  Louth  ment)  ;  Magagnos  v.  Brooklyn  Heights 
(1905)  216  111.  176,  74  N.  E.  738  (col-  B.  Co.  (1908)  128  App.  Div.  182,  112 
lision  with  street  car)  ;  Gartside  Coal  N.  Y.  Supp.  637  (false  imprisonment)  ; 
-Go.  V.  Turk  (1893)  147  111.  120,  35  Hansley  v.  Jamesmlle  d  W.  B.  Go. 
ISr.  E.  467  (accident  in  coal  mine)  ;  II-  (1895)  117  N.  C.  565,  32  L.E.A.  551,  53 
linois  C.  R.  Co.  v.  Hammer  (1874)  72  Am.  St.  Eep.  600,  23  S.  E.  443  (failure 
111.  347  (plaintiff  injured  in  collision  to  carry  passenger  with  excursion  ticket 
Tvith  train)  ;  Paine  v.  Chicago,  R.  I.  d  back  to  his  starting  point)  ;  Philadel- 
P.  R.  Co.  (1877)  45  Iowa,  569  (wrong-  phia  Traction  Co.  v.  Orhann  (1888)  119 
:ful  exaction  of  payment  of  fare  under  Pa.  37,  12  Atl.  816  (newsboy  negligently 
threat  of  ejection )  ;  Williamson  w.  West-  pushed  off  a  street  car  by  the  conduc- 
em  Stage  Go.  (1867)  24  Iowa,  171  (pas-  tor)  ;  Greenwood  v.  Union  Traction  Go. 
senger  injured  in  upsetting  of  defend-  (1906)  30  Pa.  Super.  Ct.  488  (intoxi- 
;ant's  coach)  ;  McHenry  Coal  Go.  v.  Sned-  cated  man  attempting  to  board  street 
don  (1896)  98  Ky.  684,  34  S.  W.  228  car,  pushed  off  by  conductor)  ;  Taler  v. 
(plaintiff  injured  in  defendant's  employ-  Seaboa/rd  Air  Line  R.  Co.  (1908)  81 
ment)  ;  Louisville  d  N.  R.  Co.  v.  Bal-  S.  C.  317,  62  S.  E.  311  (passenger  de- 
lard  (1887)  85  Ky.  307,  7  Am.  St.  Eep.  layed)  ;  Claiborne  v.  Chesapeake  d  0.  R. 
600,  3  S.  W.  530  (passenger  carried  be-  Co.  (1899)  46  W.  Va.  363,  33  S.  E.  262 
yond  destination)  ;  Kentucky  G.  R.  Co.  (wrongful  arrest)  ;  Downey  v.  Ghesa- 
V.  DilU  (1868)  4  Bush,  593  (passenger  peake  d  0.  R.  Co.  (1886)  28  W.  Va.  732 
injured  alighting  from  train)  ;  Buther-  (defendant's  servant  injured  in  colli- 
ford  V.  Sh/reveport  d  H.  R.  Go.   (1889)  sion). 

41  La.  Ann.  793,  6  So.  644  (passenger  In  Pa/rker  v.  Long  Island  R.  Co. 
injured  in  derailment  of  train)  ;  Phila-  (1878)  13  Hun,  319,  the  defendant's 
•  delphia,  B.  d  W.  B.  Co.  v.  Green  (1909)  conductor,  pursuant  to  an  order  of  the 
110  Md.  32,  71  Atl.  986  (wrongful  ar-  defendant,  refused  to  honor  the  plain- 
rest  of  plaintiff,  a  waiting  passenger)  ;  tiff's  commutation  ticket  and  ejected 
Smith  v.  Philadelphia,  W.  d  B.  B.  Co.  him,  using  only  nominal  force.  The 
(1897)  87  Md.  48,  38  Atl.  1072  (force  court  instructed  the  jury  that  there 
'used  on  passenger  dilatory  in  alighting,  was  not  sufficient  evidence  to  warrant 
and  thus  delaying  train)  ;  St.  Louis  d  punitive  or  exemplary  damages  against 
S.  F.  R.  Co.  V.  Roa/ne  (1908)  93  Miss,  the  conductor,  but  that  the  plaintiff 
7,  46  So.  711  (company's  treatment  of  "is  entitled  to  have  the  railroad  com- 
passenger  "a  breach  of  contract,  pure  pany  punished  to  such  an  extent  as  the 
and  simple,"  with  the  passenger)  ;  Chi-  jury  shall,  in  their  discretion,  say  the 
'Cago,  St.  L.  d  N.  0.  B.  Co.  v.  Scurr  facts  authorize  and  demand."  Holding 
.(1882)  59  Miss.  456,  42  Am.  Eep.  373;  this  to  be  erroneous,  the  appellate  court 
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tor's  treatment  of  the  passenger  is  not  otherwise  objectionable,  it  ia 
not  a  case  for  exemplary  damages  against  the  company.*     But  an 

said:      "The  case  does  not  furnish  the  767;    Atchison,    T.   &   8.   F.    B.    Co.   v. 

slightest   evidence    indicating   that   the  Lamoreux   (1897)   6  Kan.  App.  813,  49 

company  entertained  any  malice  or  ill  Pac.  152. 

feeling  toward  the  plaintiff,  or  that  the  Kentucky. — Sehor  v.  Chesapeake  dc  0. 

order  under  which  the  conductor  acted  R.  Co.    (1912)    148  Ky.  39,  145  S.  W. 

was  given  with  any  intention  to  injure  1133 ;   Louisville  &  N.  B.  Co.  v.  Scott 

the  plaintiff,  or  with  any  other  purpose  (1911)    141   Ky.   538,   34   L.R.A.(N.S.) 

than  that  of  the  assertion,  in  good  faith,  206,   133   S.  W.  800,  Ann.   Cas.   1912C,. 

of  a  legal  right  supposed  to  belong  to  547;    Louisville   &    N.   B.    Co.    v.    Fish 

the  defendant,  and  the  performance  of  (1910)  — Ky. — ,  127  S.  W.  519;  Louis- 

an  official  duty  by  the  officer  who  issued  ville  d6  N.  R.  Co.  v.  Summers    ( 1909 ) 

the  order.     In  such  a  case  punishment  133  Ky.  684,  118  S.  W.  926;  Louisville 

is  not  deserved,  and  an  example  is  npt  rf  E.  B.  Co.  v.  McNally   (1907)   31  Ky. 

necessary."                                                  "  L.  Rep.  1357,  105  S.  W.  124;   Southern 

A  telegraph  company  is  not  liable  to  R.  Co.  v.  Hawkins  (1905)   121  Ky.  415,. 

exemplary  damages  for  transmitting  a  89  S.  W.  258;  Louisville  &  N.  B.  Co.  v. 

libelous    message    where    the    evidence  Ferrell  (1886)   7  Ky.  L.  Rep.  607. 

shows   no   evil  motive  or  malice   other  Maryland. — Philadelphia,  W.  dc  B.  B.. 

than  that  which  the  law  implies  from  Co.  v.  Bice   (1885)    64  Md.  63,  21  Atl. 

the  wrongful  act,  nor  that  the  act  was  97;    Philadelphia,    W.   d   B.   R.    Co.   v. 

conceived  by  the  telegraph  company  or,  Hoeflioh    (1884)    62   Md.    300,   50   Am. 

its  agents  in  the  spirit  of  mischief  or  Rep.  223. 

criminal  indifference  to  civil  obligations.  Minnesota. — Berg  v.  St.  Paul  City  B. 

Western    U.    Teleg.     Co.    v.     Cashman  Co.    (1905)    96  Minn.   513,   105   N.   W. 

(1904)  65  C.  C.  A.  607,  132  Fed.  805.  191;    Pine    v.    St.    Panil    City    B.    Co. 

ZBamilton    v.     Third    Ave.    B.    Go.  (1892)  50  Minn.  144,  16  L.R.A.  347,  52 

(1873)   53  N.  Y.  25;  Townsend  v.  'New  n.  W.  392;  Fitch  v.  Northern  P.  B.  Co, 

York  C.  &  E.  B.  R.  Co.  (1874)  56  N.  Y.  (1891)  47  Minn.  36,  49  N.  W.  329. 

295,  15  Am.  Rep.  419,  the  court  saying:  Mississippi. — Illinois    C.    R.     Co.    v.. 

"Caldwell    v.    New    Jersey    S.    B.    Co.  Moore  (1901)  79  Miss.  766,  31  So.  436 ; 

( 1872 )    47  N.  Y.  282,  is  not  at  all  in  Vickshurg,  R.  Power  d  Mfg.  Co.  v.  Mar- 

conflict  with  this;  nor  does  it  hold  that  lett    (1901)    78   Miss.   872,  29   So.   62; 

a  master  is  liable  to  punitory  damages  Forsee  v.  Alabama,  G.  8.  R.  Co.   (1885) 

for  the  wrongful  act  of  his  servant,  if  63  Miss.   66,  56  Am.  Rep.  801. 

free  from  any  wrong  of  his  own.    It  does  Missouri. — Broum  v.   Missouri,  E.  <&- 

hold   that   a   corporation    is   liable   for  y.  jfj.  Co.   (1877)  64  Mo.  536;  Baling  v. 

punitory  damages  for  its  own  torts  and  St.  Louis   <&   8.   F.   R.   Co.    (1905)    189 

breaches  of  duty."    Other  cases  holding.  Mo.  219,  88  S.  W.  35 ;  Bolles  v.  Kansas 

for    the    same    reason,    that    exemplary  city  Southern  R.   Co.    (1909)    134  Mo., 

damages    were   not   warranted   for   the  App.  696,  115  S.  W.  459;  Ickenroth  v. 

ejection  of  a  passenger,  are:  St.  Louis  Transit   Co.    (1903)    102  Mo.. 

Arkansas. — St.  Louis,  I.  M.  &  8.   R.  App.  597,  77  S.  W.  162 ;  Logan  v.  Hanni- 

Co.   V.  Baty    (1908)    88  Ark.   282,   114  lal  &  St.  J.  B.  Co.  (1883)   77  Mo.  663; 

S.  W.  218 ;  Little  Bock  Tractton  &  Elec-  Clayirook  v.  Hanrdbal  d  St.  J.  B.  Co. 

trie  Co.  V.  Winn    (1905)    75  Ark.  529,  (1885)    19  Mo.  App.  432. 

87  S.  W.  1025.  Nevada. — Quigley  v.  Central  P.  B.  Co. 

Colorado.— Denver    Tramway    Co.    v.  (1876)    11  Nev.  364,  21  Am.  Rep.  757 

Cloud  (1895)   6  Colo.  App.  445,  40  Pac.  North  Carolina.— Ammons  v.   South- 

779.  ern  B.   Co.    (1905)    140  N.   C.   196,   52 

nUnois.— Toledo,  P.  d  W.  R.   Co.  v.  S.  E.  731;  Allen  v.  Wilmington  dWR 

Patterson   (1872)    63  111.  304;  Pullman  Go.  (1896)   119  N.  C.  710,  25  S.  E.  787- 

Palace  Car  Go.  v.  Reed   (1874)    75  111.  Tomlinson  v.  Wilmington  d  S.  C  R.  Co 

125,  20  Am.  Rep.  232.  (1890)    107   N.   C.   327,   12   S.   E.   138; 

Iowa. — Fitzgerald  v.  Chicago,  R.  I.  d  Rose  v.  Wilmington  dW.RCo    ( 1890 ) 

P.  R.  Co.   (1878)  50  Iowa,  79.  106  N.   C.   168,   11   S.   E.  526. 

Kansas. — Schwartz  v.  Missouri,  K.  d  Ohio. — Pittsburg,  Ft.  W.  d  C   R    Co^ 

T.  R.  Co.   (1910)    83  Kan.  30,  109  Pac.  v.  Slusser  (1869)   19  Ohio  St.  157.  ' 
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innocent  act  of  the  servant  may  involve  misconduct  of  the  master, 
so  that  the  latter  will  then  incur  liability  for  exemplary  damages  as 
for  his  o'wn  wrong,  even  within  the  doctrine  of  liability  most  favor- 
able to  him.  (§  2559,  posi.)  Thus,  if  there  was  nothing  in  the  man- 
ner or  means  by  which  a  servant  executed  an  order  of  the  master  that 
would  justify  an  award  of  exemplary  damages  against  the  servant, 
still  such  damages  might  be  visited  upon  the  master  if  the  order  itself 
was  wanton  or  oppressive.^ 

Only  in  a  case  "very  extraordinary  and  almost  impossible  to  con- 
ceive of"  could  exemplary  damages  be  awarded  against  a  municipal 
corporation.* 

Exemplary  damages  cannot  be  awarded  on  a  libel  in  rem  in  admi- 
ralty against  a  vessel  for  a  maritime  tort ;  the  offending  thing  cannot 
be  made  to  answer  for  damages  other  than  those  actually  received.* 


Pennsylvania. — Adams  v.  Beaver  Val- 
ley Traction  Co.  (1909)  41  Pa.  Super. 
Ct.  403. 

South  Carolina. — Kihler  v.  Southern 
R.  Co.  (1901)  62  S.  C.  252,  40  S.  E.  556; 
Spellman  v.  Richmond  &  D.  R.  Co. 
(1891)  35  S.  C.  475,  28  Am.  St.  Rep. 
858,  14  S.  E.  947 ;  Samuels  v.  Richmond 
d  D.  R.  Co.  (1891)  35  S.  C.  493,  28  Am. 
St.  Rep.  883,  14  S.  E.  943 ;  Hall  v.  South 
Carolina  R.  Co.  (1887)  28  S.  C.  261,  5 
S.  E.  623 ;  Palmer  v.  Charlotte,  C.  &  A.. 
R.  Co.  (1872)  3  S.  0.  580,  16  Am.  Rep. 
750. 

Tennessee. — Louisville,  N.  &  G.  8.  R. 
Co.  V.  Fleming  (1884)  14  Lea,  128; 
Louisville,  N.  £  G.  S.  R.  Co.  v.  Guinan 
(1883)   11  Lea,  98,  47  Am.  Rep.  279. 

Virginia. — Norfolk  &  W.  R.  Co.  v. 
Neely  (1895)  91  Va.  539,  22  S.  E.  367 
(compare  Richmond,  F.  &  P.  R-  Co.  v. 
Ashby  [1884]  79  Va.  130,  52  Am.  Rep. 
620). 

Wisconsin. — Pdtry  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  (1890)  77  Wis.  218,  46 
N.  W.  56. 

3  See  §  2559,  post.  In  Schwa/rtz  v.  Mis- 
souri, K.  d  T.  R.  Go.  (1910)  83  Kan.  30, 
109  Pac.  767,  where  the  defendant's  con- 
ductor ejected  the  plaintiff  from  a  train, 
the  conductor  was  personally  blameless, 
and  the  plaintiff  was  ejected  because  he 
refused  to  sign  a  release  of  liability, 
as  required  by  an  order  of  the  company. 
The  validity  of  the  order  depended  upon 
the  construction  of  a  state  statute.  Re- 
versing a,  judgment  to  the  extent  of  ex- 
emplary damages  included  therein,  the 
court  said :    "If  the  defendant  made  this 


rule  after  a  reasonable  examination  of 
the  statute,  and  upon  an  honest  belief 
that  the  train  in  question  was  a  freight 
train  within  the  meaning  of  the  law,  and 
that  it  therefore  had  tiie  right  to  de- 
mand a  release  from  passengers  upon 
such  a  train,  its  conduct  in  making  and 
enforcing  the  order  cannot  be  held  to 
be  wanton,  grossly  negligent,  or  wilfully 
oppressive.  On  the  other  hand,  if  there 
was  no  reasonable  ground  to  interpret 
the  statute  as  applying  to  such  a  train, 
then  the  promulgation  and  enforcement 
of  the  rule  might  be  found  wilfully  op- 
pressive or  grossly  negligent.  The  opin- 
ion of  the  court  is  that  it  must  be  pre- 
sumed, in  the  absence  of  proof  to  the 
contrary,  that  the  regulation  was  made 
upon  an  honest  although  mistaken  in- 
terpretation of  the  statute,  and  that  ex- 
emplary damages  ought  not  to  have  been 
awarded." 

4  Per  Hiscock,  J.,  in  Costich  v.  Roches- 
ter (1902)  68  App.  Div.  623,  73  N.  Y. 
Supp.  835,  837,  where  exemplary  dam- 
ages were  denied.  To  the  same  effect 
see:  Chicago  v.  Martin  (1868)  49  111. 
246,  95  Am.  Dee.  594;  Willett  v.  St. 
Allans  (1897)  69  Vt.  330,  38  Atl.  72; 
Wilson  V.  Wheeling  (1882)  19  W.  Va. 
350,  42  Am.  Rep.  780. 

BThe  William  E.  Bailey  (1900) 
103  Fed.  799,  the  court  saying:  "Nor 
is  any  reason  perceived  why  such  dam- 
ages should  be  allowed.  In  proceedings 
in  rem  in  the  English  admiralty,  the 
very  fact  that  damage  was  caused  by 
the  wilful  misconduct  of  the  master  of 
the  vessel  is  sufficient  reason  for  dis- 
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2554.  The  rule  of  general  liability. —  In  one  of  the  leading  cases/ 
the  rule  was  laid  down  as  follows :  "A  corporation  may  be  held  liable 
to  exemplary  or  punitive  damages  for  such  acts  done  by  its  agents  or 
servants,  acting  within  the  scope  of  their  employment,  as  would,  if 
done  by  an  individual  acting  for  himself,  render  him  liable  for  such 
damages."  ^  Such  is  the  law,^  as  appears  in  the  citations  in  the  follow- 
ing section  (§  2555,  post),  in  Alabama,  Arkansas  (as  to  railroad  cor- 
porations),* Georgia,  Illinois,  Indiana,  Kentucky,  Maine,  Maryland, 
Mississippi,  Missouri,  New  Hampshire,  iN^orth  Carolina,  Ohio,  Penn- 
sylvania, South  Carolina,  Tennessee,  and  West  Virginia.^    The  fun- 


missing  the  libel,  inasmuch  as  the  Eng- 
lish admiralty  treats  the  process  m  rem 
as  a  mere  means  to  enforce  the  jus  in 
personam.  In  the  American  admiralty 
a  tort  creates  a  maritime  lien  or  priv- 
ilege,— a  jus  in  re.  This  lien  or  privi- 
lege, however,  is  only  as  security  for 
actual  damages  for  the  wrong  done,  for 
which  the  ship  herself  is  bound  to  make 
compensation." 

1  "Of  the  three  leading  oases  on  that 
side  of  the  question,  Hopkins  v.  Atlantic 
d  St.  L.  R.  Go.  (1857)  36  N.  H.  9,  72 
Am.  Dec.  287,  can  hardly  be  reconciled 
with  the  later  decisions  in  Fay  v.  Park- 
er (1872)  53  N.  H.  342,  16  Am.  Rep. 
270,  and  Bixhy  v.  Dunlap  (1876)  56  N. 
H.  456,  22  Am.  Rep.  475;  and  in  Ood- 
dard  v.  Grand  Trunk  R.  Co.  (1869)  57 
Me.  202,  228,  2  Am.  Rep.  39,  and  Atlantic 
&  O.  W.  R.  Go.  v.  Durm  (1869)  19  Ohio 
St.  162,  590,  2  Am.  Rep.  382,  there  were 
strong  dissenting  opinions.  In  many,  if 
not  most,  of  the  other  cases,  either  cor- 
porations were  put  upon  different 
grounds  in  this  respect  from  other  prin- 
cipals, or  else  the  distinction  between 
imputing  to  the  corporation  such  wrong- 
ful act  and  intent  as  would  render  it 
liable  to  make  compensation  to  the  per- 
son injured,  and  imputing  to  the  cor- 
poration the  intent  necessary  to  be  es- 
tablished in  order  to  subject  it  to  the 
exemplary  damages  by  way  of  punish- 
ment, was  overlooked  or  disregarded." 
Per  Mr.  Justice  Gray  in  Lake  Shore  <i 
M.  S.  R.  Go.  V.  Prentice  (1893)  147 
U.  S.  101,  116,  37  L.  ed.  97,  104,  13 
Sup.  Ct.  Rep.  261. 

2  Per  Brinkerhoff,  Ch.  J.,  in  Atlantic 
&  G.  W.  R.  Co.  V.  Dunn  (1869)  19  Ohio 
St.  162,  167,  2  Am.  Rep.  382.  In  Paine 
V.  Chicago,  R.  I.  &  P.  R.  Go.  (1877) 
45  Iowa,  569,  the  court  expressly  re- 
frained from  deciding  the  point.     The 


quality  and  degree  of  misconduct  neces- 
sary to  warrant  and  uphold  the  allow- 
ance of  exemplary  damages  has  been  de- 
fined by  different  courts  in  varying  lan- 
guage, and  it  is  a  topic  more  appropri- 
ately discussed  in  the  treatises  on  dam- 


3  In  Federal  jurisprudence  the  doc- 
trines in  state  courts  on  this  subject 
(not  embodied  in  state  statutes)  are  not 
binding  on  Federal  courts.  §  2556,  note 
12,  post. 

*  In  Arkansas  railroad  corporations 
are  amenable  to  the  rule  stated  in  the 
text,  but  natural  persons  as  masters 
have  the  benefit  of  the  rule  of  exception- 
al liability  stated  in  §  2556,  post.  This 
distinction  was  expressly  made  in  Little 
Rock  R.  &  Electric  Co.  v.  Dobbins 
(1906)   78  Ark.  553,  561,  95  S.  W.  788. 

Bin  Lake  Shore  &  M.  S.  R.  Go.  v. 
Prentice  (1893)  147  U.  S.  101,  112,  37 
L.  ed.  97,  103,  13  Sup  Ct.  Rep.  261, 
Pennsylvania  and  Alabama  are  errone- 
ously named  as  states  where  the  rule 
laid  down  in  that  case  (see  §  2556, 
post)  has  been  adopted.  In  Philadelphia 
Traction  Go.  v.  Orlatm  (1888)  119  Pa. 
37,  42-44,  12  Atl.  816,  Clark,  J.,  said: 
"It  seems  to  be  settled  by  the  preponder- 
ance of  authority  in  this  country,  that 
in  actions  against  corporations  for  in- 
juries received  through  the  negligence 
of  their  servants,  exemplary  damages 
may  be  recovered  when  the  injuries  are 
wanton  and  malicious,  or  are  inflicted 
in  a  gross  or  outrageous  manner, 
whether  the  act  was  previously  author- 
ized or  subsequently  ratified  by  the  cor- 
poration or  not.  ...  In  Pennsyl- 
vania, since  the  case  of  the  Lake  Shore 
&  M.  S.  R.  Go.  V.  Rosenzweig  (1886) 
113  Pa.  519,  535,  6  Atl.  545,  the  rule 
would  seem  to  have  been  settled  in  ac- 
cordance with  the  preponderance  of  the 
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damental  principle  governing  these  cases  is  found  in  the  maxim,  Qui 
facit  per  alium  facit  per  sej  the  act  of  the  servant,  done  within  the 
scope  and  in  the  exercise  of  his  employment,  is,  in  law,  the  act  of  the 
master  himself.®  The  rule  is  applied  alike  to  natural  persons  and  to 
corporations  in  the  capacity  of  masters,'  and  has  been  vindicated  in 


cases.  .  .  .  There  may  be  grave 
doubts  expressed  as  to  the  propriety  of 
the  rule  but  if  the  doctrine  of  this  case 
is  adhered  to,  the  responsibility  of  a 
corporation  in  exemplary  damages  for 
the  wanton  and  wilful  acts  of  its  serv- 
ants is  clearly  established  in  Pennsyl- 
vania." But  see  Keil  v.  Ghartiers  Yal- 
ley  Gas  Co.  (1890)  131  Pa.  466,  17  Am. 
St.  Rep.  823,  19  Atl.  78,  where  the  court 
said:  "The  ends  of  justice  are  fully 
met,  under  ordinary  circumstances, 
when  the  employer  makes  full  compen- 
sation for  the  trespass  of  his  employee, 
without  subjecting  him  to  punishment 
for  his  employees'  malice  or  cruelty." 
As  for  Alabama,  in  Kansas  Gity,  M.  d> 
B.  R.  Co.  V.  PUllips  (1893)  98  Ala. 
159,  13  So.  65,  the  court  said:  "It  has 
been  too  long  and  well  settled  to  be  now 
overturned  that  punitive  damages  may 
be  awarded  against  the  master  for  the 
acts  and  omissions  of  the  servant,  al- 
though the  master,  aside  from  the  con- 
duct of  the  servant,  may  be  entirely 
blameless." 

e  Atlantic  &  Q.  W.  It.  Go.  v.  Dunn 
(1869)  19  Ohio  St.  162,  168,  2  Am. 
Rep.  382. 

■?  See  cases  cited  in  §  2555,  post. 
In  support  of  the  text,  see  also  the 
opinions  in  Louisville  &  N.  H.  Co.  v. 
Whitman  (1885)  79  Ala.  328;  Mem- 
phis d  C.  Packet  Go.  v.  Nagel  (1895) 
97  Ky.  9,  29  S.  W.  743;  Spellman 
v.  Richmond  &  D.  R.  Go.  (1891)  35 
S.  C.  475,  28  Am.  St.  Rep.  858,  14 
S.  E.  947;  Rucker  v.  Smoke  (1892)  37 
S.  C.  377,  34  Am.  St.  Rep.  758,  16  S.  E. 
40;  Hamilton  v.  Third  Ave.  R.  Go. 
(1873)  53  N.  Y.  25,  29;  Malecek  v. 
Tower  Grove  &  L.  R.  Go.  (1874)  57  Mo. 
21;  Wheeler  &  W.  Mfg.  Co.  v.  Boyce 
(1887)  36  Kan.  350,  59  Am.  Rep.  571, 
13  Pac.  609.  But  as  to  the  rule  in 
Arkansas,  see  note  4,  supra,  this  sec- 
tion. 

In  Jeffersonville  R.  Co.  v.  Rogers 
(1867)  28  Ind.  1,  7,  92  Am.  Dec.  276, 
replying  to  the  argument  that  a  cor- 
poration cannot  be  supposed  to  act  wil- 
fully or  maliciously,  and  that  therefore 


the  damages  cannot  go  beyond  the  point 
of  actual  compensation,  the  court  said: 
"This  reasoning  is  too  metaphysical  to 
be  applied  in  testing  the  civil  liability 
of  a  corporation.  Practically  there  is 
a  human  intelligence  and  volition  which 
controls  the  affairs  of  a  corporation, 
just  like  those  of  an  individual,  and 
which  may  act  wilfully,  maliciously,  or 
recklessly,  thus  laying  the  basis  for  ex- 
emplary damages;  and  therefore,  what- 
ever rule  of  damages  would  apply  in  a 
suit  against  a,  natural  person,  ought  to 
apply  in  a  suit  against  a  corporation. 
Any  discrimination  in  that  regard 
would  shock  the  public  sense  of  impar- 
tial justice,  and  would  be  an  unjustifi- 
able innovation." 

In  Atlantic  d  G.  W.  R.  Co.  v.  Dunn 
(1869)  19  Ohio  St.  162,  170,  2  Am.  Rep. 
382,  Brinkerhoff,  Ch.  J.,  said:  "What 
is  the  ground  of  reason  and  principle  on 
which  exemplary  damages  are  allowable 
in  any  case?  The  answer  is  ready  and 
clear.  Nobody  will  dispute  it.  It  rests 
not  on  the  ground  of  abstract  or  theo- 
retical justice,  but  on  the  ground  of 
public  policy, — a  policy  which  seeks  to 
promote  the  public  safety;  to  punish, 
through  the  medium  of  a  civil  proceed- 
ing, a  fraudulent,  malicious,  insulting, 
or  wilful  wrongdoer  and  to  hold  him  up 
as  a  warning  example  to  others,  to  deter 
them  from  offending  in  like  manner. 
Now,  why  do  not  the  same  considera- 
tions of  public  policy  apply  as  well  to 
corporations  as  to  natural  persons?  I 
am  unable  to  see  why  they  do  not.  Cor- 
porations, embodying,  as  they  often  do, 
the  concentrated  wealth  and  influence  of 
many  individuals,  certainly  may  have 
the  power  to  do  injury  at  least  equal 
to  that  of  natural  persons ;  and  it  seems 
to  me  that  the  history  of  corporations, 
affords  no  satisfactory  guaranty  that 
they  may  not  use  that  power  for  pur- 
poses inimical  to  individual  and  public 
interests,  unless  restrained  by  a  con- 
sciousness of  amenability  to  effective 
legal  penalties." 

In  Pullman  Palace  Car  Co.  v.  Law- 
rence  (1897)    74  Miss.  782,  22  So.  53, 
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spirited  language  in  respect  of  railroad  common  carriers.*     It  was 
said  in  a  Maine  case  that  "there  is  no  class  of  cases  where  the  doctrine 


Woods,  Ch.  J.,  said:  "It  is  argued  that 
vindictive  damages  are  iu  tlieir  nature 
penal,  and  that  no  one  should  be  held 
liable  to  punishment  unless  the  act  com- 
plained of  is  his  own  act,  made  so  by 
his  authorization  or  ratification  of  it 
when  committed  by  the  servant,  and 
that  it  is  illogical  for  the  courts  to 
do  anything  punitive  in  character  unless 
the  master  is  directly  and  personally  re- 
sponsible for  the  very  act  complained  of. 
The  sufficient  answer  to  this  contention 
is  that  the  Judge-made  law  of  punitive 
damages  is  not  the  result  of  logic,  but 
of  public  necessity,  as  text  writers  and 
courts  have  repeatedly  shown.  If  cor- 
porations artificial  beings  who  can  act 
only  through  agents  and  servants  in 
their  varied  and  multitudinous  and  con- 
stantly recurring  business  dealings  with 
the  public — can  never  be  held  liable 
in  punitive  damages  for  the  acts  of  their 
servants  unless  expressly  authorized  by 
them,  or  unless  expressly  ratified  by 
them,  no  matter  how  gross  and  outra- 
geous the  wrongful  act  of  the  servant, 
we  feel  perfectly  safe  in  declaring  that 
no  recovery  for  more  than  mere  com- 
pensatory damages  will  ever  again  be 
awarded  against  corporations.  Corpora- 
tions never  expressly  authorize  their 
servants  to  beat  or  insult  or  outrage 
those  having  business  relations  with 
them,  and  they  rarely  ratify  such  con- 
duct. Having,  by  the  constitution  of 
their  being,  to  act  solely  by  agents  or 
servants,  they  must,  as  matter  of  sound 
public  policy,  be  held  liable  for  all  the 
acts  of  their  agents  and  servants  who 
commit  wrongs  while  performing  the 
master's  business  and  in  the  scope  of 
their  employment,  and  this  to  the  extent 
of  liability  for  punitive  damages  in 
proper  cases." 

In  Boyer  v.  Goxen  (1901)  92  Md.  366, 
48  Atl.  161,  following  other  decisions 
in  that  state,  and  holding  that  a  master 
is  not  exempted  from  liability  for  ex- 
emplary damages  merely  because  the  act 
complained  of  was  done  by  a  servant, 
and  not  by  the  master  himself,  the  court 
said:  "Although  the  rule  adopted  here 
may  in  some  cases  result  in  hardship 
to  the  principal,  yet,  if  carefully  ap- 
plied, there  is  less  danger  of  injustice 
in  enforcing  it,  in  proper  cases,  than  in 
denying  it  in  all  cases,  unless  the  prin- 


cipal has  actually  participated  in  the 
wrong  done  by  his  agent  or  servant,  or 
authorized  or  ratified  it.  Any  liability 
of  the  master  for  a  tort  of  his  servant 
is  dependent  upon  the  fact  that  the 
servant  was  acting  at  the  time  in  the 
course  of  his  master's  service,  and  for 
liis  benefit,  within  the  scope  of  his  em- 
ployment. The  master  selects  him  for 
that  service  and  knows  or  ought  to 
know,  what  sort  of  a  person  he  is  in- 
vesting with  authority  to  act  for  him. 
The  servant  is  acting  for  his  master 
when  the  wrong  is  done,- — it  is,  in  con- 
templation of  law,  the  act  of  the  master. 
In  a  great  many  cases,  a  judgment 
against  the  servant  would  be  of  no  value 
to  the  injured  one  and  no  punishment 
to  the  wrongdoer,  as  it  could  not  be 
collected.  Every  character  of  business, 
of  any  considerable  proportions,  is  for 
the  most  part  conducted  through  agents 
and  servants,  and  if  the  principal  or 
master  cannot  be  held  responsible  in 
punitive  damages,  it  would  in  many, 
perhaps  in  most,  actions  of  torts,  be 
equivalent  to  abolishing  that  character 
of  damages,  if  he  is  to  be  relieved  by 
reason  of  the  fact  that  the  act  com- 
plained of  was  done  by  the  servant,  and 
not  by  him  individually." 

8  In  Atlantic  cC  Q.  W.  R.  Co.  v.  Dunn 
(1869)  19  Ohio  St.  162,  171,  2  Am.  Rep. 
382,  Brinkerhoflf,  Ch.  J.,  said:  "The 
legislative  policy  of  our  state  has  been 
exceedingly  liberal  towards  railroad 
corporations,  in  delegating  to  them,  to 
a"  liberal  extent,  its  sovereign  power  of 
eminent  domain;  in  the  unlimited  dis- 
cretion accorded  to  them  in  the  selection 
of  their  routes;  in  the  legal  facilities 
afforded  them  for  raising  the  means  for 
the  construction  of  their  roads;  in  au- 
thorizing consolidations  with  other  com- 
panies; and  in  the  enactment  of  penal 
statutes  for  their  protection.  Directly 
and  incidentally  they  contribute  much  to 
the  wealth  and  convenience  of  our  peo- 
ple; but  the  wealth  that  controls  them 
is  largely  held  by  persons  outside  of  our 
state,  and  is  constantly  changing  hands ; 
and  individual  stockholders  feel  but  lit- 
tle personal  responsibility  for  wrongs 
which  may  be  done  by  their  servants 
to  individuals  placed  within  their  pow- 
er. Practically,  they  have  almost  a 
monopoly  of  the  means  of  travel.    Mil- 
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of  exemplary  damages  can  be  more  beneficially  applied  than  to  rail- 
road corporations  in  their  capacity  of  common  carriers  of  passen- 
gers ;  and  it  might  as  well  not  be  applied  to  them  at  all  as  to  limit 
its  application  to  cases  where  the  servant  is  directly  or  impliedly  com- 
manded by  the  corporation  to  maltreat  and  insult  a  passenger,  or  to 
cases  where  such  an  act  is  directly  or  impliedly  ratified ;  for  no  such 


lions  of  persons  annually  pass  under  the 
control  and  within  the  power  of  their 
servants.  And  unless  the  public, 
through  the  medium  of  our  laws,  retain 
the  means  to  exercise  an  effective  re- 
straint upon  any  tendency  to  wrong- 
doing to  which  they  may  be  subject,  and 
especially  in  respect  to  the  care,  or  the 
want  of  it  with  which  their  servants 
may  be  selected,  it  seems  to  me  there 
is  so  much  danger  of  the  abuse  of  power 
in  this  direction  as  to  forbid  the  recog- 
nition of  a  distinction  between  them, 
acting  through  agents,  and  individuals 
acting  in  their  own  proper  persons,  in 
respect  to  the  liabilities  consequent  upon 
tortious  action.  The  actual  manage- 
ment of  such  corporations  is  apt  to  fall 
into  the  hands  of  either  a  single  in- 
dividual, or  of  a  small  and  closely  asso- 
ciated number  of  individuals;  and  the 
danger  is  that  such  persons  will  be  led 
by  a  spirit  of  nepotism  or  personal  fa- 
voritism, or  by  false  notions  of  economy, 
leading  them  to  fix  the  compensation 
for  the  services  of  their  servants  at  a, 
rate  inadequate  to  secure  the  services 
of  competent  and  trustworthy  men,  to 
forget  the  higher  and  paramount  duty 
due  to  the  public  in  this  particular,  un- 
less the  stern,  but  just  and  discrimina- 
ting hand  of  the  law  is  kept  constantly 
visible  before  them." 

In  a  dissenting  opinion  in  the  fore- 
going case  (19  Ohio  St.  at  p.  590), 
Welch,  J.,  protesting  against  the  allow- 
ance of  more  than  compensatory  dam- 
ages against  a  railroad  corporation  for 
acts  of  its  agents  not  participated  in  or 
sanctioned  by  it,  said:  "Anything  be- 
yond this  amount  is  mere  punishment; 
and  to  allow  it  against  the  master  in 
such  case  is  to  punish  one  man  for  the 
fault  of  another.  It  is  to  hold  the  mas- 
ter not  only  liable  civilly,  but  also  crim- 
inally, for  the  acts  of  his  servant.  It 
is  to  punish  the  innocent  for  the  crime 
of  the  guilty.  ...  It  seems  to  be 
supposed  that  because  a  corporation  -can 
only  act  through  its  agents, — ^because 
M.  &  S.  Vol.  VII.— 491. 


it  is  a  mere  ideal  identity, — it  must 
therefore  be  punished  for  the  crimes  of 
its  agents.  If  this  be  true,  it  must  be 
because  the  law  so  delights  in  punish- 
ment that  when  it  cannot  find  a  guilty 
party  to  punish,  it  will  punish  the  inno- 
cent,— the  stockholders  of  the  corpora- 
tion. They  are  the  real  employers  of 
the  agent.  .  .  .  As  a  general  rule 
the  stock  is  obtained  from  unwill- 
ing subscribers,  who  are  persuaded  to 
take  the  same  mainly  from  motives  of 
public  policy,  and  it  yields  but  a  meager 
return.  Every  dollar  of  punitive  dam- 
ages assessed  upon  the  corporation  for 
the  criminal  act  of  the  agent  must  be 
paid  by  these  stockholders,  or  it  must  be 
assessed  by  the  corporation  upon  the 
public  who  use  its  road,  unless,  indeed 
the  road  passes  into  the  hands  of  its 
creditors,  and  the  loss  is  saddled  upon 
them.  ...  To  construct  and  main- 
tain a  railroad  is  certainly  a,  business 
not  unlawful  in  itself.  The  very  best 
and  most  careful  of  men  cannot  carry 
on  the  business  without  the  employment 
of  agents,  wlio  may  prove  to  be  wanton, 
wilful,  and  malicious,  as  well  as  careless 
and  unskilful.  To  hold  such  employers 
criminally  liable  for  the  acts  of  such 
agents  is  simply  to  hold  them  criminally 
liable  for  building  and  maintaining  rail- 
roads. .  .  .  The  American  doctrine 
on  the  subject  is  that  expressed  by  the 
court  in  the  case  of  The  Amiable  Nancy 
(1818)  3  Wheat.  546,  4  L.  ed.  456.  The 
business  in  which  the  agent  in  that  case 
was  employed  was  barely  lawful.  It 
was  that  of  privateering.  The  wrongful 
act  of  the  agent  is  denominated  by  the 
court  'a  gross  and  wanton  outrage.'  And 
yet  the  court  say  that  the  owners  of 
the  vessel  are  'only  bound  to  repair  all 
the  real  injuries,  and  are  not  bound  to 
the  extent  of  punitive  or  vindictive  dam- 
ages.' And  the  reason  assigned  by  the 
court  is  that  'tlie  business,  though  not 
in  its  nature  exempt  from  irregularities, 
was  nevertheless  authorized  by  law.' " 
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cases  will  ever  occur."  ^  And  in  New  Hampshire  the  court  said  that 
if  serious  personal  injury  happens  to  a  passenger  by  gross  negligence 
in  the  management  of  a  railroad  train,  it  is  dilEcult  to  suggest  a  case 
where  the  public  interest  would  more  loudly  call  for  an  exemplary 
verdict.^" 

Courts  should  strictly  limit  the  application  of  the  rule  to  cases 
where  the  evidence  shows  circumstances  of  aggravation  which  would 
justify  the  award  of  exemplary  damages  against  a  wrongdoer  for  his 
personal  fault ;  '^  and  it  is  the  imperative  duty  of  the  court  to  abstain 
from  instructing  the  jury  that  if  they  find  such  and  such  to  be  the 


9  Goddard  v.  Qrand  Trunk  R.  Co. 
(1869)  57  Me.  202,  2  Am.  Rep.  39,  per 
Walton,  J.,  continuing  as  follows: 
"Neither  guilt,  malice,  nor  suffering  is 
predicable  of  this  ideal  existence  called 
a  corporation.  And  yet,  under  cover  of 
its  name  and  authority,  there  is  in  fact 
as  much  wickedness,  and  as  much  that 
is  deserving  of  punishment,  as  can  be 
found  anywliere  else.  And  since  these 
ideal  existences  can  neither  be  hung, 
imprisoned,  whipped,  or  put  in  the 
stocks, — since  in  fact,  no  corrective  in- 
fluence can  be  brought  to  bear  upon 
them  except  that  of  pecuniary  loss, — 
it  does  seem  to  us  that  the  doctrine  of 
exemplary  damages  is  more  beneficial  in 
its  application  to  them  than  in  its  ap- 
plication to  natural  persons.  If  those 
who  are  in  the  habit  of  thinking  that 
it  is  a  terrible  hardship  to  punish  an 
innocent  corporation  for  the  wickedness 
of  its  agents  and  servants  will  for  a 
moment  reflect  upon  the  absurdity  of 
their  own  thoughts,  their  anxiety  will 
be  cured.  Careful  engineers  can  be  se- 
lected who  will  not  run  their  trains  into 
open  draws;  and  careful  baggagemen 
can  be  secured,  who  will  not  handle  and 
smash  trunks  and  bandboxes  as  is  now 
the  universal  custom;  and  conductors 
and  brakemen  can  be  had  who  will  not 
assault  and  insult  passengers;  and  if 
the  courts  will  only  let  the  verdicts  of 
upright  and  intelligent  juries  alone,  and 
let  the  doctrine  of  exemplary  damages 
have  its  legitimate  influence,  we  predict 
these  great  and  growing  evils  will  be 
very  much  lessened,  if  not  entirely 
cured.  There  is  but  one  vulnerable 
point  about  these  ideal  existences  called 
corporations;  and  that  is  the  pocket  of 
the  moneyed  power  that  is  concealed 
behind  them;  and  if  that  is  reached 
they  will  wince.    When  it  is  thoroughly 


understood  that  it  is  not  profitable  to 
employ  careless  and  indifferent  agents, 
or  reckless  and  insolent  servants,  better 
men  will  take  their  places,  and  not  be- 
fore." 

10  Hopkins  v.  Atlantic  &  St.  L.  R.  Co. 
(1857)  36  N.  H.  9,  18,  72  Am.  Dec.  287,, 
per  Perley,  Ch.  J.,  continuing  as  fol- 
lows: "It  is  a  subject  in  which  all  the 
traveling  public  are  deeply  interested, 
for  railroads  have  now  a  practical  mo- 
nopoly for  transporting  passengers  on. 
all  the  principal  lines  of  travel;  and 
the  disasters  which  have  happened  in 
that  mode  of  traveling  have  been  so 
great  and  numerous  that  gross  careless- 
ness in  the  management  of  railroad 
trains  ought  not  to  be  encouraged  by 
any  lax  administration  of  the  law  in 
such  cases.  And  gross  carelessness  in 
such  a  case  implies  a  heedless  disregard 
for  human  life,  and  for  the  safety  of 
passengers  who  intrust  themselves  to 
the  care  of  the  road;  which  brings  the 
case  very  strongly  within  the  rule  that 
the  wrong  complained  of,  to  warrant 
exemplary  damages,  must  have  some- 
thing of  a  criminal  character.  Gross 
carelessness,  where  duty  to  the  public 
requires  the  utmost  care, — and  even  that 
is  not  always  sufficient  to  prevent  the 
most  serious  calamities, — has  certainly 
a  strong  character  of  cruelty  and  moral 
turpitude.  All  the  general  reasons 
which  have  been  assigned  for  allowing 
exemplary  damages  appear  to  apply  in 
full  force  to  this  case."  Further  com- 
ments in  the  opinion  make  it  quite  evi- 
dent that  the  gross  carelessness  of 
which  the  court  speaks  was  that  of  the 
defendant's  servants,  in  which  the  de- 
fendant itself  had  no  participation. 

^i  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Slusser  (1869)  19  Ohio  St.  157;  Phila- 
delphia Traction  Co.  v.  Orlann   (1888> 
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facts,  they  are  at  liberty  to  award  exemplary  damages,  thougli  the  in- 
struction be  correct  as  an  abstract  proposition,  where  the  particular 
case  is  not  proper  for  its  application,  and  the  statement  may  lead  the 
jury  to  suppose  that  the  court  regards  it  as  such  a  case.'^  "The  re- 
covery of  exemplary  damages  for  injuries  inflicted  by  the  servant, 
which  the  master  neither  authorized  nor  approved,  is  not  to  be  per- 
mitted except  in  a  very  clear  case."  ^^  But  an  instruction  errone- 
ously authorizing  the  imposition  of  exemplary  damages  will  not  re- 
quire reversal  of  a  judgment  for  the  plaintiff,  if  it  is  reasonably 
apparent  that  the  jury  did  not  in  fact  go  beyond  the  limits  of  com- 
pensatory damages.^* 

In  some  jurisdictions  exemplary  damages  are  not  recoverable  in  an 
action  for  an  injury  which  is  also  punishable  as  a  crime,  because  if 
they  could  be,  the  defendant  might  be  punished  twice  for  the  same 
act.'*  This  doctrine  alone  will  seldom,  if  ever,  protect  a  master  from 
liability  to  such  damages  on  account  of  the  wrongful  act  of  a  serv- 
ant.'* 


119  Pa.  44,  12  Atl.  816,  where  the  court 
said :  "The  rule  that  imposes  this  meas- 
ure of  .damages  is  a  severe  one  at  the 
best;  and  if  the  master  must  not  only 
compensate  the  injury,  but  may  be  held 
up  as  a  public  example  in  the  payment 
of  'smart  money'  for  the  wanton  and 
malicious  act  of  another, — an  act  he 
neither  authorized  nor  approved,  and  of 
which  he  may  be  wholly  innocent, — 
merely  because  of  the  existing  relation 
of  master  and  servant,  the  plainest  prin- 
ciples of  justice  require  that  great  cau- 
tion shoxild  be  observed  in  its  applica- 
tion. Moreover,  the  well-known  disposi- 
tion of  juries  to  return  excessive  ver- 
dicts in  this  class  of  cases  has  shown 
that  the  doctrine,  although  designed  for 
the  promotion  of  the  public  good,  is 
capable  of  great  practical  abuse.  It  is 
upon  this  ground,  more  than  any  other, 
perhaps,  that  the  rule  has  not  been  uni- 
versally recognized."  Strict  application 
of  the  rule  precluded  the  allowance  of 
exemplary  damages  in  Adams  v.  Beaver 
Valley  Traction  Co.  (1909)  41  Pa. 
Super.  Ct.  403,  notwithstanding  the  de- 
fendant's conductor  wrongfully  ejected 
the  plaintiff  from  a  street  car  with  a 
degree  of  harshness. 

"In  any  and  all  actions  for  damages 
where  the  proof  fails  to  show  anything 
that  will  warrant  an  imputation  of  wil- 
fulness, recklessness,  or  rudeness,  it  is 
the   duty   of   the   court  to   inform   the 


jury,  when  requested  so  to  do,  that  they 
cannot  inflict  punitory  damages."  Chi- 
cago, St.  L.  &  N.  0.  R.  Co.  v.  Scurr 
(1882)  59  Miss.  456,  42  Am.  Rep.  373. 
l!i  Pittsburg,  Ft.  W.  dc  C.  R.  Co.  v. 
Slusser  {1869)  19  Ohio  St.  157,  where 
the  obviously  exorbitant  verdict  found 
by  the  jury  satisfied  the  court  that  the 
rule  had  been  misapplied,  and  that  tlie 
trial  judge  erred  in  refusing  to  grant 
a   new   trial. 

13  Gfreenwood  v.  Union  Traction  Co. 
(1906)  30  Pa.  Super.  Ct.  493. 

li  Adams  v.  Beaver  Valley  Traction 
Go.   (1909)  41  Pa.  Super.  Ct.  403. 

16  It  was  so  held  in  Austin  v.  Wilson 
(1849)  4  Cush.  273,  50  Am.  Dec.  766, 
and  in  numerous  other  cases  cited  in 
Sedgwick  on  Damages,  8th  ed.  §  386; 
Sutherland,  Damages,  3d  ed.  §  402;  12 
Am.  &  Eng.  Enc.  Law,  2d  ed.  10. 

16  Thus,  in  Louisville,  N.  A.  d  C.  R. 
Co.  v.  Ooben  (1895)  15  Ind.  App.  123, 
42  N.  E.  1116,  affirming  a  judgment  for 
exemplary  damages  for  the  wrongful 
and  malicious  ejection  of  the  plaintiff 
from  the  defendant's  train  by  a  con- 
ductor, the  court  said:  "The  corpora- 
tion is  not  liable  to  a  state  prosecution ; 
if  the  corporation  were  subject  to  such 
prosecution,  exemplary  damages  could 
not  be  assessed,"  citing  Taber  v.  Hutson 
(1834)  5  Ind.  322,  61  Am.  Dee.  96.  See 
also  the  remarks  of  the  court  in  a  simi- 
lar case  of  affirmance.    Louisville,  N.  A.. 
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2555.  Application  of  rule  of  general  liability. — In  application  of  the 
rule  which  subjects  the  master  to  the  same  measure  of  damages  as 
would  or  could  have  been  imposed  upon  the  delinquent  servant  in  the 
particular  case  (see  §  2554,  ante,  but  in  connection  with  §  2553, 
ante),  railroad  and  street  railway  companies  have  been  held  liable  to 
exemplary  damages  for  ejection  of  passengers;  ^  (but  in  this  behalf  it 

d  C.  B.  Go.  V.   Wolfe   (1891)    128  Ind.  Georgia. — Seaboard   Air  Line   Go.    v. 

.■547,  25  Am.  St.  Rep.  436,  27  N.  E.  606.  O'Quin    (1905)    124   Ga.   357,  2   L.R.A. 

In   Colorado   it   was   once   held   that  (N.S.)   472,  52  S.  E.  427;  Atlanta  Gon- 

exemplary  damages  could  not  be  recov-  sol.  Street  R.  Go.  v.  Keeny    (1896)    99 

ered  in  civil  actions  sounding  in  tort,  Ga.  266,  33  L.R.A.  824,  25   S.  E.  629; 

where  the   injury   done   admitted   of   a  Atlanta  Consol.  Street  R.  Go.  v.  Hardage 

criminal  prosecution.    Murphy  v.  Holhs  (1893)   93  Ga.  457,  21  S.  E.  100;  Geor- 

(1884)   7  Colo.  541,  49  Am.  Kep.  366,  5  gia  R.  dc  Blcg.  Go.  v.  Dougherty   (1890) 

Pac.  119.     Afterward  the  doctrine  was  86   Ga.   744,   22   Am.   St.   Rep.   499,   12 

extended,    and    assessment    of   punitive  S.  E.  747;   Head  v.   Georgia  P.  R.  Co. 

damages    denied    in    any    civil    action  (1887)    79   Ga.   358,    11   Am.   St.   Rep. 

sounding  in  tort,  though  the  proof  might  434,    7    S.    E.   217;    Georgia  R.    Co.   v. 

show   the   injury   was   committed   wan-  Olds  (1886)  77  Ga.  673;  Georgia  R.  Co. 

tonly  and  maliciously.    Greeley,  8.  L.  d  v.  Homer    (1864)    73  6a.  251;    City  & 

P.  R.   Co.   v.    Y eager    (1888)    11   Colo.  Sulurhan  R.   Co.  v.  Brauss    (1883)    70 

345,  18  Pac.  211.     Whereupon,  in  less  Ga.   368;    Georgia  Southern   R.    Co.   v. 

than    a   year,    the    legislature    reversed  Bigelow  (1881)  68  Ga.  219. 

the  rule  established  in  those  two  cases,  Illinois. — Chicago     Consol.     Traction 

by  enacting  the  statute  quoted  in  Ris-  Go.  v.  Mahoney   (1907)   230  111.  562,  82 

tine  v.   Blocker    ( 1900 )    15   Colo.   App.  N.  E.  868 ;  Kiley  v.  Chicago  City  R.  Co. 

224,  227,   61   Pac.   486,  which  provides  (1899)    90  111.  App.  275,  judgment  af- 

as  follows:     "That  in  all  civil  actions  firmed  in  (1891)   189  111.  384,  52  L.R.A. 

in  which  damages  shall  be  assessed  by  626,  82  Am.  St.  Rep.  460,  59  N.  E.  794; 

a  jury  for  a  wrong  done  to  the  person,  Chicago,  B.  &  Q.  R.  Co.  v.  Bryan  (1878) 

or  to  personal  or  real  property,  and  the  90  111.  126. 

injury  complained  of  shall  have  been  at-  IndioMa. — Citizens'   Street   R.    Co.   v. 

tended  by  circumstances  of  fraud,  malice,  Willoeby  ( 1893 )   134  Ind.  563,  33  N.  E. 

or  insult,  or  a  wanton  and  reckless  dis-  627;   Louisville,  N.  A.  &   C.  R.  Co.  v. 

regard  of  the  injured  party's  rights  and  Wolfe   ( 1891 )   128  Ind.  347,  25  Am.  St. 

feelings,  such  jury  may,  in  addition  to  Rep.  436,  27  N.  E.  606;   Jeffersonville 

the  actual  damages  sustained  by  such  R.  Go.  v.  Rogers   (1867)    28  Ind.  1,  92 

party,  award  him  reasonable  exemplary  Am.  Dec.  276    (1871)    38   Ind.   116,   10 

damages."      Upon    construction    of   the  Am.    Rep.    103 ;     Callaway    v.    Mellett 

statute,  the  case  last  above  cited  held  (1896)    15   Ind.  App.   366,   57   Am.   St. 

that    it    "does    not    extend    to    actions  Rep.  238,  44  N.  E.  198.     See  also  Lake 

brought  against  a  principal  for  wrongs  Erie  d  W.  R.  Co.  v.  Fix  (1882)   88  Ind. 

committed    by    his    servant    unless    the  381,  45  Am.  Rep.  464. 

record  exhibits  a  mandate  from  which  Kansas. — Kansas   City,   Ft.   8.   &   M. 

the  authority  to  thus  act  can  be  deduced  R.   Co.   v.  Little    ( 1903 )    66  Kan.   378, 

or    the    principal    afterwards    confirms  61  L.R.A.  122,  97  Am.  St.  Rep.  376,  71 

what  has   been   done."  Pac.   820;    Southern  Kansas  R.   Co.   v. 

'i- Alabama-Birmingham  R.  Light  d  P.  Rice    (1888)    38  Kan.   398,   5   Am.   St. 

Go.  v.  Lee   (1907)    153  Ala.  386,  45  So,  Rep.   766,   16  Pac.   817;   Kansas  P.   U. 

164;    Louisville  d   N.  R.   Co.  v.   Whit-  Go.  v.  Kessler  (1877)   18  Kan.  523;  At- 

man   (1885)   79  Ala.  328.  chison,  T.  d  8.  F.  R.  Go.  v.  Long  (1897) 

Arkansas. — St.  Louis,  I.  M.  d  8.  R.  5  Kan.  App.  644,  47  Pac.  993. 

Co.   V.   Mynott    (1907)    83  Ark.   6,   102  Kentucky.— Louisville  d  A^.  R.  Co.  v. 

S.  W.  380;  St.  Louis,  I.  M.  d  8.  R.  Co.  Oottongim  (1909)  —  Ky.  — ,  119  S.  W. 

V.  Davis   (1892)   56  Ark.  51,  19  S.  W.  751;   Louisville  d  N.  B.  Go.  v.  Fowler 

107.  (1908)   32  Ky.  L.  Rep.  1021,  107  S.  W. 


§  2555] 


REMEDIES  AND  PROCEDURE. 


7845 


may  be  noted  that  where  a  passenger  was  wrongfully  ejected  from  a 
railroad  train,  he  was  not  entitled  to  exemplary  damages  solely  be- 
cause others  in  his  party  were  abused  and  insulted  on  the  same  oc- 
casion) ;  ^  for  wrongfully  exacting  money  from  a  passenger  on  threat 
of  expulsion ;  ^  for  ejection  of  a  quasi  trespasser  from  a  train ;  *  for 


703;  Louisville,  H.  &  St.  h.  R.  Go.  v. 
Joplin  (1900)  21  Ky.  L.  Rep.  1380,  55 
S.  W.  206;  Louisville  &  N.  R.  Go.  v. 
Wilkinson  (1893)  15  Ky.  L.  Rep.  92; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
BarUey    (1891)    13  Ky.  L.  Rep.  331. 

Maryland. — Maryland  d  P.  R.  Go.  v. 
Tucker  (1911)  115  Md.  43,  80  Atl.  688; 
Philadelphia,  W.  &  B.  R.  Go.  v.  Larkin 
(1877)  47  Md.  155,  28  Am.  Rep.  442; 
Baltimore  &  Y.  Tump.  Go.  v.  Boone 
(1876)   45  Md.  344. 

Mississippi. — Illinois  G.  R.  Go.  v. 
Reid  (1908)  93  Miss.  458,  17  L.R.A. 
(N.S.)  344,  46  So.  146;  Illinois  0.  R. 
Go.  V.  Qortikov  (1907)  90  Miss.  787,  14 
L.R.A.(N.S.)  404,  122  Am.  St.  Rep.  324, 
45  So.  363 ;  Southern  Light  d  Traction 
Co.  V.  Gompton  (1905)  86  Miss.  269,  38 
So.  629;  Illinois  G.  R.  Go.  v.  Harper 
(1903)  83  Miss.  560,  64  L.R.A.  283,  102 
Am.  St.  Rep.  469,  35  So.  764;  Louis- 
ville d  N.  R.  Go.  V.  MayUn  (1888)  66 
Miss.  83,  5   So.  401. 

Missouri. — Hicks  v.  Hannibal  d  St. 
J.  R.  Go.  (1878)  68  Mo.  329;  Perkins 
V.  Missouri,  K.  d  T.  R.  Co.  (1894)  55 
Mo.  201;  Travers  v.  Kansas  P.  R.  Co. 
(1876)  63  Mo.  421;  Harkless  v.  Chicago, 
R.  I.  d  P.  R.  Co.  (1910)  151  Mo.  App. 
463,  132  S.  W.  29;  Short  v.  St.  Louis 
&  8.  P.  R.  Co.  (1910)  150  Mo.  App.  359, 
130  S.  W.  488;  Adams  v.  St.  Louis  & 
S.  F.  R.  Co.  (1910)  149  Mo.  App.  278, 
130  S.  W.  48;  Leyser  v.  Chicago.  B.  d 
Q.  R.  Co.  (1909)  138  Mo.  App.  34,  119 
S.  W.  1068;  Glover  v.  Atchison,  T.  d  S. 
F.  R.  Go.  (1907)  129  Mo.  App.  563,  108 
S.  W.  105;  Sommerfield  v.  St.  Louis 
Transit  Go.  (1904)  108  Mo.  App.  718,  84 
S.  W.  172;  Tanger  v.  Southioest  Mis- 
souri Electric  R.  Go.  (1900)  85  Mo.  App. 
28  (pointing  out  that  Rouse  v.  Metro- 
politan Street  R.  Go.  [1890]  41  Mo.  App. 
298  has  been  overruled)  ;  Evans  v.  St. 
Louis,  I.  M.  d  8.  R.  Go.  (1882)  11  Mo. 
App.  463. 

Worth  Carolina. — Dorsett  v.  Atlantic 
Coast  Line  R.  Co.  (1911)  156  N.  C.  439, 
72  S.  E.  491 ;  Hayes  v.  Southern  R.  Go. 
(1906)    141  N.  C.  195,  53  S.  E.  847. 


Ohio. —Atlantic  d  0.  W.  R.  Co.  v. 
Dunn  (1869)  19  Ohio  St.  162,  590,  2 
Am.  Rep.  382. 

Pennsylvania. — Lake  Shore  d  M.  S.  R. 
Go.  V.  Rosenzweig  (1886)  113  Pa.  519, 
6  Atl.  545. 

South  Carolina. — Wesley  v.  Southern 
R.  Go.  (1911)  89  S.  C.  314,  71  S.  E. 
855;  Richardson  v.  Atlantic  Coast  Line 
R.  Go.  (1904)  71  S.  G.  444,  51  S.  E.  261; 
Dagnall  v.  Southern  R.  Go.  (1903)  69 
S.  C.  110,  48  S.  E.  97;  Spellman  v. 
Richmond  d  D.  R.  Co.  (1891)  35  S.  C. 
475,  28  Am.  St.  Rep.  858,  14  S.  E.  947; 
Samuels  v.  Richmond  d  D.  R.  Go. 
(1891)  35  S.  C.  493,  28  Am.  St.  Rep. 
883,  14  S.  E.  943;  Palmer  v.  Charlotte, 
C.  d  A.  R.  Go.  (1872)  3  S.  C.  580,  16 
Am.  Rep.   750. 

Tennessee. — Choctaw,  0.  d  O.  R.  Go. 
V.  Hill  (1903)  110  Tenn.  396,  75  S.  W. 
963;  Louisville  d  N.  R.  Go.  v.  Garrett 
(1881)  8  Lea,  438,  41  Am.  Rep.  640. 
(Compare  Louisville,  N.  d  O.  8.  R.  Co. 
V.  Fleming  [1884]  14  Lea,  128.) 

In  most  of  the  foregoing  cases  the 
passenger  was  ejected  witliout  legal 
right;  in  others  the  ejection  was  jus- 
tifiable, but  the  place  or  manner  thereof 
was  such  as  would  have  supported  a  ver- 
dict for  exemplary  damages  against  the 
servant. 

2  Louisville  d  N.  R.  Go.  v.  Scott 
(1911)  141  Ky.  538,  34  L.R.A.  (N.S.) 
206,  133  S.  W.  800,  Ann.  Gas.  1912C, 
547,  for  "those  other  passengers  may 
have  suits  against  the  company  to  re- 
cover damages  for  injuries  to  them." 

3  Baltimore  d  0.  R.  Co.  v.  Blocher 
(1867)  27  Md.  277  (an  assault)  ;  Smith 
V.  Southern  R.  Go.  (1910)  88  S.  C.  421, 
34  L.R.A.(N.S.)  708,  70  S.  E.  1057; 
Chiles  v.  Southern  R.  Go.  (1904)  69 
S.  0.  327,  48  S.  E.  252 ;  Myers  v.  South- 
ern R.  Co.  (1902)  64  S.  C.  514,  42  S. 
E.  598;  Tolleson  v.  Southern  B.  Go. 
(1910)    88  S.  C.  7,  70  S.  E.  311. 

i  Alabama  d  Y.  R.  Co.  v.  Livingston 
(1904)   84  Miss.  1,  36  So.  256. 
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assault  upon  a  passenger  *  by  a  conductor,^  brakeman,'  or  baggage 
master ;  *  for  carrying  a  passenger  beyond  his  station  or  destina- 
tion; *  for  injury  to  a  passenger  in  a  collision  between  trains;  ^"  for 
other  dereliction  of  duty  to  passengers  ^'  or  would-be  passengers ;  ^* 
for  maltreatment  of  trespassers ;  "  for  injury  caused  by  failure  to 

B  A   sleeping   car   company   was   held  159,  2  L.R.A.  694,  10  S.  W.  429 ;  Daioson 

liable  in  exemplary  damages  for  assault  v.  Louisville  d  N.  R.  Co.   (1885)   6  Ky. 

upon  a  passenger  in  its  car  by  one  of  L.  Rep.  668;  New  Orleans,  J.  &  0.  N.  li. 

its  porters.     Pullman  Palace  Car  Go.  v.  Co.  v.  Hurst    (1859)    36  Miss.  660,   74 

Lawrence    (1897)    74  Miss.  782,  22  So.  Am.  Dec.  785. 

53.  io  Kansas    City,   M.   d   B.   R.    Co.   v. 

6  Maleceh  v.  Tower  Grove  £  L.  R.  Co.  Phillips   ( 1893 )   98  Ala.  159,  13  So.  65 ; 

(1874)  57  M.O.  n ;  Mills  V.  Metropolitan  Louisville    d    N.    R.    Co.    v.    Simpson 

Street  R.  Co.   (1911)   157  Mo.  App.  529,  (1901)     111    Ky.    754,    64   S.    W.    733; 

137  S.  W.  1006;  Neuer  v.  Metropolitan  Louisville  d  N.  R.  Co.  v.  Long    (1893) 

Street  R.  Co.   (1910)   143  Mo.  App.  402,  94  Ky.  410,  22  S.  W.  747;  Louisville  d 

127  S.  W.  669 ;   Williams  v.  St.  Louis,  N.  R.  Co.  v.  Kingman  ( 1896 )   18  Ky.  L. 

M.  d  S.  E.  R.  Go.   (1908)   119  Mo.  App.  Rep.  82,  35  S.  W.  264;  Louisville  d  N. 

663,  96  S.  W.  307;   Berger  v.   Chicago  R.  Co.  v.  Kelly  (1897)   100  Ky.  421,  38 

d  A.  R.  Go.  (1902)  97  Mo.  App.  127,  71  S.  W.  85,  40  S.  W.  452;   New  Orleans, 

S.  W.  102    (alighting  passenger  pushed  J.  d  G.  N.  R.  Co.  v.  Allbritton   (1859) 

by   conductor)  ;    McDade  v.   Norfolk   d  38  Miss.  242,  75  Am.  Dec.  98;  Hopkins 

W.  R.  Co.   (1910)   67  W.  Va.  582,  68  S.  v.  Atlantic  d  St.  L.  R.  Go.    (1857)    36 

E.    378,    perhaps    irreconcilable    with;  N.  H.   9,   72   Am.  Dec.  287;    Glover  v. 

Ricketts    v.    Chesapeake    d    0.    R.    Go.  Charleston  d  S.  R.  Go.   (1899)   57  S.  C. 

(1890)  33  W.  Va.  433,  7  L.R.A.  354,  228,  35  S.  E.  510;  Quinn  y.  South  Owro- 
25  Am.  St.  Rep.  901,  10  S.  E.  801  lina  R.  Go.  (1888)  29  S.  C.  381,  1 
(passenger     assaulted    by    brakeman).  L.R.A.  682,  7  S.  E.  614. 

See    also    approval    of   the    latter    case  u  New  Orleans,  St.  L.  d  C.  R.  Go.  v. 

in   Thomas  v.   Wheeling  Electrical   Co.  Burke    (1876)    53    Miss.    200,    24    Am. 

(1903)    54  W.  Va.   395,   404,  46   S.   E.  Rep.  689    (failure  to  protect  passenger 

217.  savagely  attacked  by  other  passenger)  ; 

T  Atlanta  d  W.  P.  R.  Go.  v.  Condor  Little  Rock  R.  d  Electric  Co.  v.  Dohhins 
(1885)  75  Ga.  51;  Western  d  A.  R.  Co.  (1906)  78  Ark.  553,  95  S.  W.  788  (caus- 
v.  Turner  (1884)  72  Ga.  292,  53  Am.  ing  wrongful  arrest  and  removal  of  pas- 
Rep.    842;    Anpann   v.    Chicago    Gonsol.  senger). 

Traction  Co.   (1910)  243  111.  263,  90  N.  18  Godfrey  v.  Meridian  R.  d  Light  Co. 

E.    673;    Lexington    R.    Co.    v.    Conine  (1912)  —  Miss. —,  58  So.  534  (refusal 

(1901)    111  Ky.  799,  98  Am.  St.  Rep.  to    stop    street   car    and   take    plaintiff 

430,  64  S.  W.  848;  Hanson  v.  European  as   passenger)  ;    Memphis   d   C.   R    Co. 

d  N.  A.  R.  Go.    (1873)    62  Me.   84,  16  v.   Green   (1876)    52  Miss.  779    (failure 

Am.  Rep.  404;  Ooddard  v.  Grand  Trunk  to  stop   at  station  when   plaintiff  was 

R.  Go.    (1869)   57  Me.  202,  2  Am.  Rep.  waiting  to  take  car)  ;  Reeves  v.  South- 

39 ;   Oathey  v.  St.  Louis  d  S.  F.  R.  Co.  ern  R.  Go.   ( 1903 )   68  S.  C.  89    46  S.  E. 

(1910)    149   Mo.   App.   134,   130   S.   W.  543    (neglect  to  answer  signal  to  stop 

130;   Artherholt  v.  Erie  Electric  Motor  at  station  and  let  plaintiff  on  train). 

Co.   ( 1905 )   27  Pa.  Super.  Ct.  141.  13  Highland   Ave.    &    Belt    R.    Co.    v. 

s  Gasway  v.  Atlanta  d  W.  P.  R.  Co.  Robinson    (1900)    125  Ala.  483,  28   So. 

(1877)   58  Ga.  216.  28    (trespasser   recklessly   shoved   from 

9  Alabama    G.    S.    R.    Co.    v.    Sellers  moving  train);   Alabama  G.  S    R    Co 

(1891)  93  Ala.  9,  30  Am.  St.  Rep.  17,  v.  Frazier  (1891)  93  Ala.  45,  30  Am! 
9  So.  375;  Fordyce  v.  Nix  (1893)  58  St.  Rep.  28,  9  So.  303  (assault  upon 
Ark.  136,  23  S.  W.  967;  Memphis  d  G.  trespasser  riding  as  passenger)  ;  Illinois 
Packet  Co.  v.  Nagel  (1895)  97  Ky.  9,  C.  R.  Co.  v.  Ross  (1888)  31  111.  App. 
29  S.  W.  743  (passenger  on  steamer  car-  170  (plaintiff,  a  trespasser,  assaulted  by 
ried  beyond  his  destination)  ;  Louisville  defendant's  servant)  ;  Baltimore  d  6. 
&  N.  R.  Co.  V.  Ballard   (1889)    88  Ky.  7?.  Co.  v.  Strube  (1909)  111  Md.  119   73 
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^■ive  statutory  signals  at  a  crossing;  ^*  for  malicious  prosecution;  " 
and  for  various  other  torts.*® 

The  same  liability  has  been  imposed  upon  telegraph  companies 
for  failure  to  deliver  telegrams,"  and  in  one  case  for  false  imprison- 
ment ;  "  and  upon  other  corporations  *^  and  natural  persons  ^^  for 
miscellaneous  torts.  Punitive  damages  may,  in  another  case,  be 
given  against  the  proprietor  of  a  newspaper  for  the  publication  of  a 
libel  -written  by  an  employee,  and  published  without  the  knowledge 

Atl.    697    (excessive   force   in   arresting  son  County  Sav.  Bank  v.  Eborn  (1889) 

plain tifif  as  a  trespasser)  ;  Haehl  v.  Wa-  84    Ala.    529,    4    So.    386     (defendant's 

■bash  R.  Co.    (1893)    119  Mo.  325,  24  S.  agent  wrongfully  and  maliciously  suing 

W.  737    (trespasser  shot  and  killed).  out  an  attachment).     But  see  Jaokson 

li  Leavenworth,  L.  d  O.  E.  Co.  v.  Rice  v.  Smith  (1883)   75  Ala.  97;  Pollock  v. 

•(1872)    10  Kan.  426.  Gantt  (1881)   69  Ala.  373,  44  Am.  Rep. 

16  Oillett   V.   Missouri   Valley  R.    Co.  519 ;   Wheeler  &  W.  M^g.  Co.  v.  Boyce 

(1874)    55  Mo.   315,   17  Am.  Rep.  653.  (1887)    36  Kan.  350,  59  Am.  Rep.  571, 

IB  Citizens'    Street    R.    Co.    v.    Steen  13     Pac.     609     (false     imprisonment); 

(1883)    42  Ark.  321    (collision  between  Singer  Mfg.  Co.  v.  HoUfodt   (1877)   86 

defendant's    street    car    and    plaintiff's  III.  455,  29  Am.  Rep.  43    (trespass  for 

<:arriage)  ;    Chesapeake  &   0.  R.   Co.   v.  breaking  and  entering  plaintiff's  dwell- 

Dodge    ( 1902 )    23  Ky.  L.  Rep.  1959,  66  ing  house  and  taking  and  carrying  away 

S.  W.  606   (injury  caused  by  gross  neg-  a  sewing  machine)  ;   Southern  Exp.  Co. 

ligence  of  gateman  at  a  crossing)  ;  'New  v.  Brown   (1889)   67  Miss.  260,  19  Am. 

Orleans,  J.   &    G.   N.  R.   Co.  v.   Bailey  St.  Rep.  306,  7  So.  318,  8  So.  425  (plain- 

(1866)    40  Miss.  395    (plaintiff  getting  tiif    run    over    by    defendant's    express 

his  freight  from  cars  injured  in   colli-  wagon). 

sion)  ;  Vicksburg  &  J.  R.  Co.  v.  Patton  zo  Dinsmore  v.  Wolber  (1899)  85  111. 
(1856)  31  Miss.  156,  66  Am.  Dec.  552  App.  152  (collision  between  vehicles  on 
■(plaintiff's  stock  killed)  ;  Cincinnati,  H.  highway);  Smith  v.  Middleton  (1902) 
■d  D.  R.  Co.  V.  Klute  (1905)  29  Ohio  112  Ky.  588,  56  L.R.A.  484,  99  Am. 
C.  C.  702,  judgment  affirmed  without  St.  Rep.  308,  66  S.  W.  388  (punitive 
opinion  in  (1905)  73  Ohio  St.  380,  78  damages  assessed  against  the  owner  of 
N.  E.  1120  (assault  by  company's  serv-  a  drug  store  for  the  gross  negligence 
.ants  upon  policeman  attempting  to  pre-  of  his  clerk  in  filling  a  harmless  pre- 
vent unlawful  laying  of  tracks  in  scription  with  a  fatal  poison)  ;  Rucker 
street)  ;  Philadelphia  Traction  Co.  v.  v.  Smoke  (1892)  37  S.  C.  377,  34  Am. 
Orbann  (1888)  119  Pa.  37,  12  Atl.  816  St.  Rep.  758,  16  S.  E.  40  (seizure  of 
(newsboy,  not  a  trespasser,  pushed  off  plaintiff's  personal  property  by  def end- 
street  car  by  conductor)  ;  Mack  v.  South  ant's   agent) . 

Bound  R.  Co.    (1897)    52  S.  C.  323,  40  In  Boyer  v.  Coxen  (1901)  92  Md.  366, 

L.R.A.    679,   68   Am.   St.    Rep.   913,   29  48  Atl.  161,  the  plaintiff,  in  the  regular 

S.  E.  905    (stock  killed  at  crossing).  course  of  his  business,  drove  to  the  de- 

IT  Western     U.     Teleg.     Co.    v.     Seed  fendant's  packing  house  with  a  load  of 

<1897)   115  Ala.  670,  22  So.  474;  West-  goods,  and   began  to  unload,  when   de- 

■ern  U.  Teleg.  Co.  v.  Cunningham  (1893)  fendant's  foreman  ordered  him  to  desist 

99  Ala.   314,  14   So.  579    (delay  in  de-  and  move  his  team,   in   order   to   clear 

livery)    West  v.  Western  U.  Teleg.  Co.  the  way  for  other  customers.     Because 

(1888)   39  Kan.  93.  7  Am.  St.  Rep.  530,  he  would  not  do  so,  the  foreman,  acting 

17   Pac.   807    (failing  to   transmit   and  on   the  belief  that  it  was  his   duty  to 

•deliver).  remove   the   plaintiff   or   his   team,    as- 

18  Jackson  v.  American  Teleph.  &  saulted  the  plaintiff  with  wanton  and 
Teleg.  Go.  (1905)  139  N.  C.  347,  70  reckless  violence,  inflicting  serious  in- 
L.R.A.  738,  51  S.  B.  1015.  juries  upon  him.     It  was  held  that  ex- 

19  Miller-Brent  Lumber  Co.  v.  Stewart  emplary  damages  were  properly  award- 
(1910)  166  Ala.  657,  51  So.  943,  21  Ann.  ed  against  the  defendants,  who  were  not 

Cas.  1149  (aggravated  assault)  ;  Jeffer-    actual  participants  in  the  wrong. 
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of  the  proprietor.**  "To  make  the  conduct  of  the  defendant's  deputy 
an  object  of  public  example,"  the  jury  properly  awarded  exemplary 
damages  against  a  blameless  sheriff  for  the  deputy's  acts  of  rudeness 
and  wanton  injury  in  levying  an  execution.** 

2556.  The  rule  of  exceptional  liability. — The  doctrine  that  a  mas- 
ter, though  of  course  liable  to  make  compensation  for  injuries  done 
by  his  servant  within  the  scope  of  his  employment,*  cannot  be  held 
liable  for  exemplary  or  punitive  damages,  merely  by  reason  of  wan- 
ton, oppressive,  or  malicious  intent  on  the  part  of  the  servant,  was 
clearly  stated  by  Mr.  Justice  Story,  speaking  for  the  United  States 
Supreme  Court  in  1818,  upon  a  libel  in  admiralty  by  the  owner,  mas- 
ter, supercargo,  and  crew  of  a  neutral  vessel,  against  the  owners  of  an 
American  privateer,  for  illegally  and  wantonly  seizing  and  plunder- 
ing the  neutral  vessel,  and  maltreating  her  oflScers  and  crew.*  The 
rule  there  promulgated  is  not  peculiar  to  courts  of  admiralty ;  *  for, 
as  stated  by  the  same  judge  a  short  time  afterward,  those  courts  pro- 


In  Bowler  v.  Lane  (1860)  3  Met. 
(Ky.)  311,  it  was  held  that  exemplary 
damages  were  allowable  against  the  pro- 
prietor of  a  railroad  for  the  eareless- 
ness  of  his  engineer  in  running  over  the 
plaintiflf,  the  engineer's  unfitness  for  his 
position  being  also   alleged. 

In  Hawkins  v.  Riley  (1856)  17  B. 
Mon.  101,  it  was  held  that  exemplary 
damages  could  be  awarded  against  the 
proprietor  of  a  stagecoach  in  favor  of 
a  traveler  on  the  highway,  injured  in  a 
collision  with  the  coach,  due  to  the 
wantonness  or  gross  negligence  of  the 
driver.  The  court  said:  "To  exempt 
the  proprietors  from  any  liability  be- 
yond the  actual  injury  in  such  cases 
would,  in  many  cases,  deprive  the  trav- 
eling public  of  any  protection  from  the 
gross  and  imwarrantable  injuries  in- 
flicted by  reckless  and  irresponsible  driv- 
ers, and  might  lead  those  injured, 
knowing  the  irresponsibility  of  the  em- 
ployee, to  take  that  redress  in  their 
own  hands  against  the  drivers  which 
the  law  refused  them  against  the  pro- 
prietors of  the  vehicle." 

HI  Bruce  v.  Reed  (1883)  104  Pa.  408, 
49  Am.  Eep.  586. 

Hi  Hazard  v.  Israel  (1808)  1  Binn. 
240,  246,  2  Am.  Dec.  438. 

1  See  chapters  xcil.  xciv.,  ante. 

iThe  Amiable  Nancy  (1818)  3 
Wheat.  546,  4  L.  ed.  456,  where  the 
general  rule  as  to  the  liability  for  ex- 
emplary or  vindictive  damages  was  de- 


clared as  follows:  "Upon  the  facts  dis- 
closed in  the  evidence  this  must  be  pro- 
nounced a,  case  of  gross  and  wanton 
outrage,  without  any  just  provocation 
or  excuse.  Under  such  circumstances, 
the  honor  of  the  country  and  the  duty 
of  the  court  equally  require  that  a  just 
compensation  should  be  made  to  the 
unoffending  neutrals,  for  all  the  injuries 
and  losses  actually  sustained  by  them. 
And  if  this  were  a  suit  against  the  or- 
iginal wrongdoers,  it  might  be  proper 
to  go  yet  farther,  and  visit  upon  them, 
in  the  shape  of  exemplary  damages,  the 
proper  punishment  which  belongs  to 
such  lawless  misconduct.  But  it  is  to 
be  considered  that  this  is  a  suit  against 
the  owners  of  the  privateer,  upon  whom 
the  law  has,  from  motives  of  policy, 
devolved  a  responsibility  for  the  con- 
duct of  the  officers  and  crew  employed 
by  them,  and  yet,  from  the  nature  of 
the  service,  they  can  scarcely  ever  be 
able  to  secure  to  themselves  an  adequate 
indemnity  in  cases  of  loss.  They  are 
innocent  of  the  demerit  of  this  trans- 
action, having  neither  directed  it  nor 
countenanced  it,  nor  participated  in  it 
in  the  slightest  degree.  Under  such  cir- 
cumstances, we  are  of  opinion  that  they 
are  bound  to  repair  all  the  real  in- 
juries and  personal  wrongs  sustained 
by  the  libellants,  but  they  are  not  bound 
to  the  extent  of  vindictive  damages." 

3  Per  Gray,  J.,  in  Lake  Shore  &  M.  8. 
R.   Go.   V.   Prentice    (1893)    147   U.   S. 
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ceed  in  cases  of  tort  upon  the  same  principles  as  courts  of  common 
law,  in  allowing  exemplary  damages,  as  well  as  damages  by  way  of 
compensation  or  remuneration  for  expenses  incurred  or  injuries  or 
losses  sustained  by  the  misconduct  of  the  other  party.* 

In  a  common-law  case  in  Rhode  Island,  "the  earliest  reported  case 
of  the  kind,"  ^  a  passenger  sued  a  railroad  company  for  his  wrongful 
expulsion  from  a  train  by  the  conductor,  and  recovered  a  verdict,  but 
excepted  to  an  instruction  to  the  jury  that  "punitive  or  vindictive 
damages,  or  smart  money,  were  not  to  be  allowed  as  against  the  prin- 
cipal, unless  the  principal  participated  in  the  wrongful  act  of  the 
agent,  expressly  or  impliedly,  by  his  conduct,  authorizing  it  or  ap- 
proving it,  either  before  or  after  it  was  committed."  This  instruc- 
tion was  held  to  be  correct.®  It  became  the  settled  rule  in  several 
other  states.    In  1893  it  was  adopted  by  the  United  States  Supreme 

101,  108,  37  L.  ed.  101,  13  Sup.  Ct.  Rep.  visit  upon  the  offender  such  exemplary 

261.     But  a  hostile  court,  speaking  of  damages  as  will  operate  as  punishment 

The  Amiable   'Nancy,   cited  in  the   last  and  teach  the  lesson  of  caution  to  pre- 

precedlng  note,  said  the  decision  "was  vent  a  repetition  of  criminality,  yet  we 

not  put  on  the  ground  of  any  general  do  not  see  how  such  damages  can  be  al- 

principle   of   law,   but   on   the   peculiar  lowed  where  the  principal  is  prosecuted 

relations  subsisting  between  the  owners  for  the  tortious  act  of  his  servant,  un- 

and  the  officers  and  crew  of  a  privateer,  less  there  is  proof  in  the  cause  to  im- 

and  on  reasons  of  public  policy  connect-  plicate    the    principal    and    make    him 

ed  with  the  employment  of  privateers  in  particeps  criminis  of  his  agent's  act.  No 

our  public  wars.     No  general   doctrine  man   should   be    punished    for    that    of 

Is   laid   down   in   the   judgment  of   the  which    he    is    not    guilty.      Cases    may 

court,  and  the  marginal  abstract  in  the  arise   in  which  the  principal   is  deeply 

reprint   of    the    case    confines    the    rule  involved  in  the  servant's  guilt  or  fault, 

to  suits   for  marine  trespasses  against  — cases  in  which  the  conduct  of  the  prin- 

the  owners  of  privateers,"     Per  Perley,  cipal,    in    reference    to   the    act   of   his 

Ch.  J.,  in  Hopkins  v.  Atlantic  d  St.  L.  agent,  is  such  as  to  amount  to  a  rati- 

R.  Co.   (1857)    86  N.  H.  9,  20,  72  Am.  fication.     In   all   such   cases   the   prin- 

Dec.  287.  cipal   is   particeps   criminis,   if  not  the 

i Boston  Mfg.  Co.  v.  Fiske  (1820)  2  principal  offender;  and  whatever  dam- 
Mason,   119,   121,   Fed.   Cas.  No.   1,681.  ages  might  properly  be  visited  upon  him 

6  So  stated  by  Gray,  J.,  in  Lake  Shore  who    commits    the    act    might    be    very 

d  M.  S.  B.  Co.  V.  Prentice   (1893)    147  properly   inflicted   upon   one   who   thus 

U.   S.   101     114    37   L.  ed.   97,   103,   13  criminally  participates  in  it.   But  where 

Sup.  Ct.  Rep.  261.  the  proof  does  not  implicate  the  prin- 

SHagan  v.   Providence  &   W.  B.   Co.  cipal,  and  however  wicked  the  servant 

(1854)    3   R.  I.   88,   62   Am.  Dec.   377,  may   have   been,   the   principal   neither 

where  the  court,  per  Mr.  Justice  Bray-  expressly   nor    impliedly   authorizes    or 

ton,  afterward  chief  justice  of  the  state,  ratifies  the  act,  and  the  criminality  of 

said:      "In  cases  where  punitive  or  ex-  it   is  as  much  against  him  as   against 

emplary  damages  have  been  assessed,  it  another    member    of    society,    we   think 

has  been  done  upon  evidence  of  such  wil-  it  is  quite  enough  that  he  shall  be  liable 

fulness,  recklessness,  or  wickedness,  on  in  compensatory  damages  for  the  injury 

the    part    of    the    party    at    fault,    as  sustained  in  consequence  of  the  wrongful 

amounted  to  criminality,  which,  for  the  act  of  a  person  acting  as  his  servant." 

good  of  society  and  warning  to  the  in-  The  use  of  the  words  "criminality"  or 

dividual,  ought  to  be  punished.     If  in  "particeps   criminis"    in   the   foregoing 

such  cases  or  in  any  case  of  a  civil  na-  and  other  opinions  of  courts  discussing 

ture     it   is    the   policy   of   the   law   to  the    doctrine    of     exemplary     damages 
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Court  in  "the  great  case"  '  of  Lake  Shore  &  M.  8.  B.  Co.  v.  Pren- 
tice.^ In  that  case  the  conductor  of  the  defendant's  train,  without 
cause,  had  the  plaintiff  seized,  taken  from  the  train,  searched,  pub- 
licly humiliated,  and  imprisoned.  At  the  trial,  counsel  for  defendant 
admitted  that  the  railroad  company  was  liable  for  full  compensatory 
damages,  but  took  exception  to  the  instruction  that,  in  addition  to 
compensation,  the  jury  might  "add  something  by  way  of  punitive 
damages  against  defendant,  which  is  sometimes  called  smart  money, 
if  you  are  satisfied  that  the  conductor's  conduct  was  illegal  (and  it 
was  illegal),  wanton,  and  oppressive."  There  was  a  verdict  and 
judgment  for  the  plaintiff.  Mr.  Justice  Gray,  speaking  for  the  Su- 
preme Court,  said  the  law  applicable  to  the  case  "has  been  found 
nowhere  better  stated"  than  in  the  Rhode  Island  case  above  cited, 
and,  after  elaborate  consideration,  concluded  his  opinion  as  follows : 
"In  the  case  at  bar,  the  plaintiff  does  not  appear  to  have  contended 
at  the  trial,  or  to  have  introduced  any  evidence  tending  to  show,  that 
the  conductor  was  known  to  the  defendant  to  be  an  unsuitable  person 
in  any  respect,  or  that  the  defendant  in  any  way  participated  in,  ap- 
proved, or  ratified  his  treatment  of  the  plaintiff ;  nor  did  the  instruc- 
tions given  to  the  jury  require  them  to  be  satisfied  of  any  such  fact 
before  awarding  punitive  damages.  But  the  only  fact  which  they 
Tvere  required  to  find,  in  order  to  support  a  claim  for  punitive  dam- 
ages against  the  corporation,  was  that  the  conductor's  illegal  conduct 

"must    not   be   understood   as   meaning  cannot."    Reaffirming  the  rule  laid  down 

offenses    under    the    criminal    law,    but  in    that    case,    Ryan,    Ch.    J.,    said,    in 

only  such  indifference  of  other's  rights  Craker    v.    Chicago    &    N.    W.    R.    Co. 

as   amounts   to  criminal   or   censurable  (1873)    36  Wis.  657,  676,  17  Am.  Rep. 

negligence."    Per  Hammond,  J.,  in  Win-  504:      "We  are   inclined  to  think  that 

ters  V.  Cowen  (1898)  90  Fed.  103,  judg-  the    justice    of    the    rule    accords    with 

ment  affirmed  in  ( 1899 )  37  C.  C.  A.  628,  public  policy.     Responsibility  for  com- 

96  Fed.  929.  peusatory  damages  will  be  sufficient  ad- 

In  Milwaukee  &  M.  R.  Co.  v.  Finney  monition    to    carrier     corporations     to 

(1860)    10   Wis.  388,   392,  withholding  select    competent    and    trustworthy    of- 

exemplary   damages    against   defendant  ficers.    And  responsibility  for  exemplary 

for  the  malicious  act  of  its  servant  in  damages  in  cases  of  ratification  will  be 

the  absence  of  evidence  that  the  act  was  an  admonition  to  prompt  dismissal  of 

previously    authorized    or   subsequently  offending     officers,     as     their    retention 

adopted,   Dixon,    Ch.    J.,   said:      "Sucli  might  well  be  held  evidence  of  ratifica- 

damages  are  given  by  way  of  punishing  tion.    The  interest  of  these  corporations 

-the  malice  or  oppression,  and  are  grad-  and  of  the  public  in  such  matters  should 

uated  by  the  intent  of  the  party  com-  be  made  alike  as  far  as  possible.     And 

mitting  the  wrong.     But  in   an  action  we  hold  the  rule,  as  we  have  stated  it, 

against  a  principal   for  the   act  of   an  the  justest  and  safest  for  both." 
agent,    how   can   the   question   of   their        T  So    denominated   by    Hammond,    J„ 

tissessment  be  properly  submitted  to  the  in  Warner  v.  Missouri  P.  R.  Co.  ( 1901 ) 

jury,   when   there   is   no   evidence   con-  112  Fed.  114,  117. 

Meeting  the  principal  with  such  intent        8  147  u.  S.  101,  37  L.  ed.  97,  13  Sup. 

>on  the  part  of  the  agent?     Clearly,  it  Ct.  Rep.  261. 
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"was  wanton  and  oppressive.  For  this  error,  as  we  cannot  know  how 
much  of  the  verdict  was  intended  by  the  jury  as  a  compensation  for 
the  plaintiff's  injury,  and  how  much  by  way  of  punishing  the  corpo- 
ration for  an  intent  in  which  it  had  no  part,  the  judgment  must  be 
reversed."  ® 

Upon  like  grounds  ^^  the  liability  of  railroad  companies  and  othei 
corporations  and  of  natural  persons,  sought  to  be  charged  with  exem- 
plary damages  for  wanton  or  oppressive  acts  of  their  agents  or  serv- 
ants, not  participated  in  or  ratified  by  the  principal  or  master,  haa 
been  denied  in  California,  Colorado,  Connecticut,  Hawaii,  Louisiana, 
Michigan,  New  Jersey,  New  York,  Oregon,  Rhode  Island,  Texas, 
Vermont,  Virginia,  and  Wisconsin.^^ 

The  question  whether  a  corporation  can  be  charged  with  exem- 
plary damages  for  the  illegal,  wanton,  and  oppressive  conduct  of  one 
■of  its  servants  "is  a  question,  not  of  local  law,  but  of  general  juris- 
prudence," said  the  United  States  Supreme  Court,  "upon  which  this 
■court,  in  the  absence  of  express  statute  regulating  the  subject,  will 
exercise  its  own  judgment,  uncontrolled  by  the  decision  of  the  courts 
■of  the  several  states."  ^^ 

9  Lake  Shore  d  M.  8.  R.  Co.  v.  Pren-  decision  of  the  United  States  Supreme 
tice  (1893)  147  U.  S.  101,  37  L.  ed.  Court  as  of  course.  See  cases  cited  § 
«7,  13  Sup.  Ct.  Rep.  261.    In  the  course    2557,  post. 

of  his  opinion  in  that  case  Mr.  Justice  H  See  the  cases  cited  in  §§  2557  et  seq. 

■Gray   quoted   with    approval   from   the  post. 

opinion  of  Church,  Ch.  J.,  in  Cleghorn  "The  rule  laid  down  in  the  reported 
V.  New  York  G.  &  H.  R.  R.  Co.  (1874)  decisions  of  our  [New  Jersey]  courts, 
56  N.  Y.  44,  47,  48,  15  Am.  Rep.  375,  .  .  .  limits  the  liability  to  respond 
and  also  said :  "The  president  and  gen-  in  punitive  damages  to  the  actual 
eral  manager,  or,  in  his  absence,  the  wrongdoer,  and  excludes  from  such  lia- 
vice  president  in  his  place,  actually  bility  those  who  are  only  consequential- 
Tvielding  the  whole  executive  power  of  ly  responsible  for  the  wrongdoer's  act  on 
the  corporation,  may  well  be  treated  as  account  of  their  relation  to  him,  unless 
so  far  representing  the  corporation  and  they  participate  in  it,  expressly  or  im- 
identified  with  it,  that  any  wanton,  ma-  pliedly,  by  conduct  authorizing  or  ap- 
licious,  or  oppressive  intent  of  his,  in  proving  it,  either  before  or  after  it  was 
doing  wrongful  acts  in  behalf  of  the  committed."  Peterson  v.  Middlesex  & 
■corporation,  to  the  injury  of  others,  may  S.  Traction  Co.  (1904;  Err.  &  App.)  71 
be  treated  as  the  intent  of  the  corpora-  N.  J.  L.  296,  59  Atl.  456. 
tion  itself.  But  the  conductor  of  a  18  Lake  Shore  &  M.  S.  R.  Co.  v.  Pren- 
train,  or  other  subordinate  agent  or  *ice  (1893)  147  U.  S.  101,  106,  37  L.  ed. 
servant  of  a  railroad  corporation,  oc-  97,  101,  13  Sup.  Ct.  Rep.  261.  To  the 
•cupies  a  very  different  position,  and  is  no  same  point  see  Norfolk  &  P.  Traction, 
more  identified  with  his  principal,  so  as  Go.  v.  Miller  (1909)  98  C.  C.  A.  453,  174 
-to  affect  the  latter  with  his  own  unlaw-  Fed.  607.  Conversely,  if  a  state  statute 
<ul  and  criminal  intent,  than  any  agent  imposes  liability  to  exemplary  damages, 
or  servant  standing  in  a  corresponding  it  will  be  the  rule  of  decision  for  a  Fed- 
relation  to  natural  persons  carrying  on  eral  court  sitting  in  that  state.  McQhee 
u  manufactory,  a  mine,  or  a  house  of  v.  McCarley  (1900)  44  C.  C.  A.  252,  103 
trade  or  commerce."  Fed.    55.      See,    in    general,    note    on 

10  Other  Federal  courts  and  the  courts  "Questions  of  state  law,  as  to  which  the 
of  the  District  of  Columbia  follow  the  decisions  of  the  highest  state  court  must 
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2557.  Application  of  rule  of  exceptional  liability. —  The  rule  stated 
in  the  last  preceding  section  (§  2556,  ante)  is  emphatically  one  of  ex- 
ceptional liability.  Almost  invariably,  for  instance,  it  operates  to 
protect  a  railroad  or  street  railway  company  from  assessment  of  ex- 
emplary damages  for  ejection  of  a  passenger,  no  matter  how  repre- 
hensible may  have  been  the  conduct  of  the  company's  servant.*    The 


be  followed  in  actions  originating  in,  or 
removed  to,  the  Federal  courts."  40 
L.R.A.(N.S.)   380. 

1  As  in  the  following  cases  of  nonlia- 
bility,— and  contrast  the  large  collection 
of  cases  that  have  accrued  in  applica- 
tion of  the  rule  of  general  liability  (§ 
255.5,   write). 

United  States. —Toledo,  St.  L.  d  W. 
li.  Go.  V.  Gordon  (1906)  74  C.  C.  A.  289, 
143  Fed.  95 ;  Pittslurgh,  C.  C.  d  St.  h. 
R.  Co.  V.  Russ  (1893)  6  C.  C.  A.  597,  18 
U.  S.  App.  279,  57  Fed.  822.  In  Gallena 
V.  Hot  Springs  R.  Co.  (1882)  4  Mc- 
Crary,  371,  13  Fed.  116  (where  a  con- 
ductor's justifiable  ejection  of  a  pas- 
senger was  a  gross  outrage  because  it 
was  done  at  an  improper  place  and  in 
an  improper  manner.  Caldwell,  J.,  in- 
structed the  jury  that  "you  may  punish 
the  defendant  for  the  malicious,  gross, 
or  excessive  action  of  the  conductor;" 
but  this  was  several  years  prior  to  the 
decision  by  the  Supreme  Court  in  the 
ruling  case  of  Lake  Shore  <t  M.  8.  K. 
Co.  V.  Prentice  (1892)  147  U.  S.  101, 
37  L.  ed.  97,  13  Sup.  Ct.  Rep.  261,  § 
2556,  a/tite. 

California. — Warner  v.  Southern  P. 
Co.  (1896)  113  Cal.  105,  54  Am.  St. 
Rep.  327,  45  Pac.  187 ;  Turner  v.  North 
Beach  &  M.  R.  Co.   (1868)   34  Cal.  594. 

Colorado. — Ristine  v.  Blocker  (1900) 
15  Colo.  App.  224,  61  Pac.  486. 

District  of  Columbia. — Redwood  v. 
Metropolitan  R.  Co.  (1868)  6  D.  C.  302; 
Flannery  v.  Baltimore  &  0.  R.  Co. 
(1885)  4  Mackey,  111,  to  the  contrary 
was  decided  prior  to  Lalce  Shore  &  M.  8. 
R.  Co.  V.  Prentice  (1893)  147  U.  S.  101, 
37  L.  ed.  97,  13  Sup.  Ct.  Rep.  261,  which 
now  constitutes  the  rule  of  decision  for 
the  District  of  Columbia. 

Michigan. — Oreat  Western  R.  Co.  v. 
Miller  (1869)  19  Mich.  305,  315;  Lucas 
V.  Michigan  C.  R.  Co.  (1893)  98  Mich. 
1,  39  Am.  St.  Rep.  517,  56  N.  W.  1039. 

New  Jersey. — Peterson  v.  Middlesex 
•i  8.  Traction  Co.  (1904)  71  N.  J.  L. 
296,  39  Atl.  456;  Fohrmann  v.  Consoli- 


dated Traction  Co.  (1899)  63  N.  J.  L. 
391,  43  Atl.  892. 

Neto  York. — Eddy  v.  Syracuse  Rapid 
Transit  Co.  (1900)  50  App.  Div.  109, 
63  N.  Y.  Supp.  645;  Wright  v.  Glens 
Fall,  8.  H.  &  Ft.  E.  Street  R.  Co.  (1898) 
24  App.  Div.  617,  48  N.  Y.  Supp.  1026 ; 
Muckle  V.  Rochester  R.  Co.  (1894)  79 
Hun,  32,  29  N.  Y.  Supp.  732;  Donivan 
V.  Manhattan  R.  Co.  (1893)  1  Misc. 
368,  21  N.  Y.  Supp.  457;  Murphy  v. 
Central  Park,  N.  &  E.  River  R.  Co. 
(1882)  16  Jones  &  S.  96;  Fink  v.  Al- 
bany &  8.  R.  Co.   (1871)   4  Lans.  147. 

Oklahoma. — Chdcago,  R.  I.  &  P.  R. 
Co.  v.  Newhern  (1910)  27  Okla.  9,  30 
L.R.A.(N.S.)  432,  110  Pac.  1065;  Moore 
V.  Atchison,  T.  &  8.  F.  R.  Co.  (1910) 
26  Okla.  682,  110  Pac.  1059.  Those 
cases  arose  under  the  territory  of  Okla- 
homa, and  were  tried  in  the  lower  court 
prior  to  the  erection  of  the  state,  and 
therefore,  as  the  court  said  in  the  case 
last  cited,  the  doctrine  of  United  States 
Supreme  Court  (§  2556  oMe)  was  the 
rule  of  decision  for  those  cases. 

Oregon. — Sullivan  v.  Oregon  R.  <& 
Nav.  Co.  (1885)  12  Or.  392,  53  Am. 
Rep.  364,  7  Pac.  508. 

Rhode  Island. — Hagan  v.  Providence 
&  W.  R.  Co.  (1854)  3  R.  I.  88,  62  Am. 
Dec.  377. 

Texas. — Bays  v.  Houston  d  O.  N.  R. 
Co.  (1876)  46  Tex.  272;  Townsend  v. 
Texas  &  N.  0.  R.  Co.  (1905)  40  Tex. 
Civ.  App.  71,  88  S.  W.  302. 

Vermont. — Wells  v.  Boston  d  M.  R. 
Co.  (1909)  82  Vt.  109,  137  Am.  St.  Rep. 
987,  71  Atl.  103. 

Wisconsin. — Vassou  v.  Madison  Elec- 
tric Co.  (1900)  106  Wis.  301,  82  N.  W. 
152;  Robinson  v.  Superior  Rapid  Tran- 
sit R.  Co.  (1896)  94  Wis.  345,  34 
L.R.A.  205,  59  Am.  St.  Rep.  896,  68  N. 
W.  961 ;  Milwaukee  d  M.  R.  Co.  v.  Fin- 
ney (1860)  10  Wis.  388.  In  Hinckley  v. 
Chicago,  M.  d  St.  P.  R.  Co.  (1875)  38 
Wis.  194,  judgment  for  exemplary  dam- 
ages was  sustained,  all  the  evidence  not 
appearing  in  the  bill  of  exceptions,  and 
the  court  therefore  presuming  that  the 
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right  to  exemplary  damages  has  also  been  denied  for  assaults  upon 
passengers  by  the  company's  servants,*  for  injuries  to  passengers 
caused  by  various  other  tortious  acts  of  servants,^  and  for  miscellane- 
ous torts  of  servants,  vyhether  of  natural  persons  or  of  corporations.* 


action  of  the  defendant  in  respect  to 
the  assault  complained  of  was  such  as 
to  justify  the  verdict. 

Z  Dillingham  v.  Anthony  (1889)  73 
Tex.  47,  3  L.R.A.  634,  15  Am.  St.  Rep. 
753,  11  S.  W.  139  (assault  by  con- 
ductor) ;  Haver  v.  Central  li.  Co. 
(1899)  64  N.  J.  L.  312,  45  Atl.  593  (as- 
sault by  baggage  master)  ;  Craker  v. 
Chicago  &  N.  W.  R.  Co.  (1875)  36  Wis. 
657,  17  Am.  Rep.  504  (female  passenger 
indecently  assaulted  by  conductor)  ; 
Mace  V.  Reed  (1895)  89  Wis.  440,  62 
N.  W.  186  (passenger  on  steamboat 
assaulted  by  captain). 

3  Lake  Shore  &  M.  S.  B.  Co.  v.  Pren- 
tice (1893)  147  U.  S.  101,  37  L.  ed.  97, 
13  Sup.  Ct.  Rep.  261  (conductor  causing 
wrongful  arrest  of  passenger)  ;  Trabing 
V.  California  Nav.  d  Improv.  Co.  (1898) 
121  Cal.  137,  53  Pac.  644  (arrest  and 
imprisonment  of  passenger  by  captain 
of  defendant's  steamer)  ;  Norfolk  &  P. 
Traction  Co.  v.  Miller  (1907)  98  C.  C. 
A.  453,  174  Fed.  607  (repeated  and 
gross  insults  to  passenger  by  motorman, 
conductor,  and  linemen)  ;  Gillespie  v. 
Brooklyn  Heights  R.  Co.  (1904)  178  N. 
Y.  347,  66  L.R.A.  618,  102  Am.  St.  Rep. 
503,  70  N.  E.  857  (passenger  insulted 
and  abused  by  conductor,  who  refused  to 
return  change  for  fare  paid)  ;  Samieloff 
V.  New  York  &  0.  C.  R.  Co.  (1907)  122 
App.  Div.  770,  107  N.  Y.  Supp.  774; 
East  V.  Brooklyn  Heights  R.  Co.  (1906) 
115  App.  Div.  683,  101  N.  Y.  Supp.  364 
(false  arrest  and  malicious  prosecution 
by  defendant's  conductor)  ;  Rowe  v. 
Brooklyn  Heights  R.  Co.  (1902)  71  App. 
Div.  474,  75  N.  Y.  Supp.  893  (false  im- 
prisonment and  malicious  prosecution 
of  passenger  by  defendant's  inspector)  ; 
Fisher  v.  Metropolitan  Elev.  R.  Co. 
(1885)  34  Hun,  433  (failure  of  defend- 
ant's servants  to  protect  passenger  from 
harm,  etc.)  ;  Hendricks  v.  Bixth  Ave. 
R.  Co.  (1878)  12  Jones  &S.  8  (servant's 
negligently  suffering  passenger  to  be 
assaulted  by  fellow  passenger)  ;  Texas 
Trunk  R.  Co.  v.  Johnson  (1889)  75  Tex. 
158,  12  S.  W.  482  (passenger  injured 
by  derailment  of  train)  ;  Oalveston,  H. 
&  S.  A.  R.  Co.  V.  Donahoe  (1882)  56 
Tex.  163  (malicious  prosecution  and  ar- 


rest of  passenger  by  conductor)  ;  Ruep- 
ing  V.  Chicago  &  N.  W.  R.  Co.  (1903) 
116  Wis.  625,  96  Am.  St.  Rep.  1013,  93 
N.  W.  843  (passenger  injured  in  col- 
lision between  trains ) . 

*  Gustafson  v.  Chicago,  R.  I.  d  P.  R. 
Co.  (1904)  128  Fed.  85,  96  (plaintiff 
a  servant  of  another  company,  injured 
in  collision)  ;  Davenport  v.  Southern  R. 
Co.  (1903)  124  Fed.  983  (plaintiff's 
intestate  killed  by  hand  car  on  defend- 
ant's track)  ;  Wade  v.  Thayer  (1871) 
40  Cal.  578  (assault  and  battery  by  de- 
fendant innkeeper's  servants)  ;  Mendel- 
sohn V.  Anaheim  Lighter  Co.  (1871)  40 
Cal.  657  (shipper's  goods  ruined  by  de- 
fendant carrier's  servants)  ;  Wardrobe 
V.  California  Stage  Co.  (1857)  7  Cal. 
118,  68  Am.  Dec.  231  (defendant's 
stagecoach  upset  by  recklessness  of 
driver)  ;  Maisenbacker  v.  Society  Con- 
cordia (1899)  71  Conn.  369,  71  Am.  St. 
Rep.  213,  42  Atl.  67  (plaintiff  forcibly 
prevented  from  dancing  at  defendant's 
public  ball)  ;  Woodward  v.  Ragland 
(1894)  5  App.  D.  C.  220  (false  impris- 
onment) ;  DuncoM  v.  Wilder  S.  8.  Co. 
(1891)  8  Haw.  411  (false  imprisonment 
of  plaintiff  by  master  of  defendant's 
vessel)  ;  Keene  v.  Lizardi  (1835)  8  La. 
26  (action  against  the  owners  of  a  ves- 
sel for  injury  to  the  plaintiff  from  out- 
rageous treatment  by  the  master  and 
pilot)  ;  Craven  v.  Bloomingdale  (1902) 
171  N.  Y.  439,  64  N.  E.  169  (illegal 
arrest  by  servant)  ;  Snyder  v.  Maxwell 
(1910)  138  App.  Div.  621,  122  N.  Y. 
Supp.  876  (assault  and  battery  by  serv- 
ant) ;  Leivine  v.  Interhorough  Rapid 
Transit  Co.  (1908)  61  Misc.  77,  113  N. 
Y.  Supp.  15  (false  imprisonment)  ; 
Kastner  v.  Long  Island  R.  Co.  (1902) 
76  App.  Div.  323,  78  N.  Y.  Supp.  469 
(false  imprisonment  and  malicious 
prosecution  by  special  officer  in  defend- 
ant's service)  ;  Kutner  v.  Fargo  (1897) 
20  Misc.  207,  45  N.  Y.  Supp.  753  (ma- 
licious prosecution  by  defendant's 
clerk)  ;  Staples  v.  Schmid  (1893)  18  R. 
r.  224,  19  L.R.A.  824,  26  Atl.  193  (ar- 
rest for  pilfering  in  defendant's  store)  ; 
Gulf,  C.  d  S.  F.  R.  Co.  V.  Moore  (1887) 
69  Tex.  157,  6  S.  W.  631  (plaintiff 
struck  at  railroad  crossing)  ;   Houston 
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Where  a  railroad  train  was  derailed  by  reason  of  running  it  at  a 
greater  rate  of  speed  than  that  allowed  by  the  orders  of  the  railroad 
company,  a  passenger  injured  in  the  wreck  was  not  entitled  to  exem- 
plary damages  against  the  company,  howsoever  culpable  may  have 
been  the  conduct  of  servants  in  charge  of  the  train.^ 

The  principle  which  protects  the  master  from  liability  for  exem- 
plary damages  will,  unless  it  is  otherwise  expressly  provided  by  the 


&  T.  C.  R.  Co.  V.  Cowser  (1882)  57 
Tex.  293  (negligence  of  servants  switch- 
ing cars)  ;  Western  U.  Teleg.  Co.  v. 
Landry  (1908)  —  Tex.  Civ.  App.  — , 
108  S.  W.  461,  judgment  reversed  on 
other  grounds  in  (1908)  102  Tex.  67, 
113  S.  W.  10  (delay  in  sending  tele- 
gram) ;  Western  U.  Teleg.  Co.  v.  Karr 
(1893)  5  Tex.  Civ.  App.  60,  24  S.  W. 
302  (failure  to  deliver  telegram)  ;  Wal- 
lace V.  Pinberg  (1876)  46  Tex.  35  (the 
malice  of  an  agent  in  suing  out  an  at- 
tachment in  his  principal's  name  vi'ould 
not  be  imputed  by  presumption  to  his 
principal,  while  his  bad  judgment  in 
wrongfully  suing  out  the  writ  would  be 
wanton)  ;  Norfolk  £  W.  R.  Co.  v.  Lips- 
comb  (1893)  90  Va.  137,  20  L.R.A.  817, 
17  S.  E.  809  (plaintiff's  baggage  negli- 
gently carried  away)  ;  Gaertner  v.  Bues 
(1901)  109  Wis.  165,  85  N.  W.  388, 
holding  that  the  wanton  and  malicious 
acts  of  officers  executing  a  writ  of  resti- 
tution did  not  subject  the  plaintiff  in 
the  writ  to  exemplary  damages  where 
the  acts  were  not  authorized  or  ratified 
by  him,  and  there  was  no  evidence  con- 
necting him  with  the  malicious  and  op- 
pressive acts  of  the  officers. 

Damages  in  libel  cases,  see  §  2563 
post. 

Where  the  servant  of  the  defendant, 
an  innkeeper,  invaded  the  room  of  the 
plaintiff,  a  female  guest,  at  night,  and 
ejected  her  therefrom,  under  circum- 
stances of  great  aggravation,  but  the 
defendant  was  not  personally  involved 
in  the  transaction,  "the  measure  of  lia- 
bility, if  any,  will  be  purely  compensa- 
tory, and  not  punitive,  the  plaintiff's 
right  to  recover  being  confined  to  such 
injury  to  her  feelings  and  such  personal 
humiliation  as  she  may  have  suffered." 
De  Wolf  V.  Ford  ( 1908 )  193  N.  Y.  397, 
406,  21  L.R.A.(N.S.)  860,  127  Am.  St. 
Rep.  969,  86  N.  E.  527. 

Seamen  abducted  by  the  master  of  a 
steamer,  who  put  them  to  involuntary 
service,  and  oppressed  and  treated  them 


with  indignity  while  upon  the  boat,. 
were  not  entitled  to  exemplary  damages 
against  the  owners  of  the  vessel,  who 
were  in  no  way  implicated  in  the  tort. 
The  State  of  Missouri  (1896)  22  C.  C. 
A.  239,  46  U.  S.  App.  245,  76  Fed.  376. 
For  the  same  reason,  in  McOuire  v.  The 
Golden  Gate  (1856)  McAll.  104,  Fed. 
Cas.  No.  8,815,  a  libel  in  rem  against  a- 
vessel  for  assault  on  a  passenger  by  the- 
vessel's  officer,  the  court  said  that  puni- 
tive damages  were  not  to  be  given. 

B  In  Texas  Trunk  B.  Co.  v.  Johnson 
(1889)  75  Tex.  158,  12  S.  W.  482,  the' 
trial  judge  was  asked  to  give  the  fol- 
lowing instruction:  "The  court  charges 
the  jury  that  if  they  find  from  the  evi- 
dence that  the  accident  by  which  plain- 
tiff sustained  the  injuries  complained 
of  was  the  result  of  the  fast  running  of 
the  train,  and  that  the  train  was  so 
run  against  the  orders  of  defendant's 
superior  officers,  and  against  regulations 
made  in  that  respect  by  defendant,  then 
in  that  event  plaintiff  will  not  be  en- 
titled to  recover  more  than  his  actual 
damages  in  this  suit.  "Holding  that  a. 
refusal  to  give  that  instruction  was  re- 
versible error,  the  court  said:  "A 
master  is  liable  for  actual  damages  for 
an  injury  resulting  from  the  negligence 
of  his  servant  in  the  course  of  his  em- 
ployment, even  though  the  act  be  in 
direct  violation  of  the  master's  orders; 
but  the  same  rule  does  not  apply  with 
reference  to  exemplary  damages.  If  ap- 
pellant's railway  could  be  operated  witli 
safety  at  the  rate  of  speed  prescribed' 
by  it  for  the  regulation  of  employees, 
then  an  injury  resulting  from  a  viola- 
tion of  such  orders  cannot  be  attributed 
to  the  gross  negligence  of  appellant,  nor 
to  its  indifference  or  disregard  for  the- 
safety  of  passengers.  Such  gross  negli- 
gence, indifference,  or  disrgard  for  the 
safety  of  passengers  must  exist  to  ren- 
der the  master  liable  for  exemplary 
damages,  and  the  charge  requested 
should  have  been  given." 
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statute,  also  protect  him  from  liability  for  a  statutory  penalty  when 
the  action  to  recover  such  penalty  is  founded  upon  the  wrongful  act 
of  his  servant,  done  without  the  knowledge,  authority,  or  consent  of 
the  master.® 

Consistently  with  the  rule  that  a  master  sued  for  the  trespass  of 
his  servant  is  not  liable  for  exemplary  damages,  however  evil  the  mo- 
tive of  the  servant,  if  he  is  himself  without  malice,  exemplary  dam- 
ages are  recoverable  against  husband  and  wife  in  an  action  against 
them  for  malicious  assault  and  battery  by  the  wife,  the  husband  be- 
ing free  from  improper  motive  or  other  blame  in  the  premises.'' 

2558.  Master's  participation  in  or  authorization  or  direction  of  serv- 
ant's act. —  By  the  terms  of  the  rule  of  exceptional  liability  (§  2556,, 
ante),  a  master  may  become  privy  to  the  act  of  his  servant,  together 
with  the  demerit  accompanying  it,  by  "participating"  therein.  It  is, 
not  always  easy  and  not  often  material '  to  determine  with  absolute' 
accuracy  whether  the  master  was  implicated  in  the  servant's  act  by 
participation,  or  by  authorization  or  direction,  or  by  ratification 
(§  2561,  post).^    An  individual  principal  who  surrenders  his  entire- 


e  McDonald  v.  Hearst  (1899)  95  Fed. 
656,  holding  that,  under  the  circum- 
stances stated  in  the  text,  the  forfeit 
of  "$1  for  every  sheet,"  etc.,  could  not 
be  recovered  in  the  qui  tarn  action  for 
infringement  of  copyright  provided  by 
U.  S.  Rev.  Stat.  §  4965,  U.  S.  Comp. 
Stat.  1901,  p.  3414. 

•i  Lombard  v.  Batchelder  (1886)  58 
Vt.  558,  5  Atl.  511,  the  court  saying: 
"When  two  persons  have  so  conducted 
themselves  as  to  be  jointly  liable  for  a 
tort,  each  is  responsible  for  the  injury 
committed  by  their  common  act.  But 
when  motive  may  be  taken  into  consid- 
eration, the  improper  motive  of  one  can- 
not be  made  the  ground  of  aggravating 
the  damages  against  the  other,  if  he  is 
free  from  such  motive.  In  such  case  the 
plaintiff  must  elect  against  which  party 
he  will  seek  aggravated  damages.  Clark 
v.  Newsam  (1849)  1  Exch.  131,  16  L.  J. 
Exch.  N.  S.  296.  ...  In  all  these 
cases  it  is  to  be  observed  that  the  plain- 
tiff has  his  election  to  proceed  against 
all  or  any  of  the  wrongdoers;  and  as 
in  such  case  it  would  be  unjust  to  make 
the  malicious  motive  of  one  party  the 
ground  of  enhancing  damages  against 
another  who  is  free  from  such  motive, 
if  the  plaintiff  proceeds  against  all,  he 
thereby  deprives  himself  of  the  right  he 
otherwise  would  have  had  to  claim  ex- 


emplary damages.  But  the  case  is  dif- 
ferent when  suit  is  brought  for  a  tort 
of  the  wife  for  which  the  husband  is- 
liable  solely  by  reason  of  her  coverture, 
for  then  the  plaintiff  has  no  election,, 
but  must  proceed  against  both;  and 
herein  lies  the  distinction  between  this 
case  and  the  cases  relied  upon  by  the- 
defendant,  for  the  husband  is  liable, 
not  as  master,  but  as  husband,  and  be- 
cause of  the  oneness  of  the  twain  in- 
the  eye  of  the  law.  We  have  not  been 
referred  to,  nor  have  we  found,  much 
authority  for  this  distinction,  but  we 
think   it  exists   on   principle." 

In  Austin  v.  Wilson  (1849)  4  Cush. 
273,  50  Am.  Dec.  766,  Metcalf,  J.,  said 
that  "a  husband  is  liable  for  his  wife's 
acts,  when  liable  at  all,  to  the  same  ex- 
tent as  if  she  alone  were  answerable;" 
and  consequently  in  an  action  against 
husband  and  wife  for  a  libel  by  the 
wife  no  smaller  damages  should  be  as- 
sessed than  would  be  legally  recoverable 
if  the  libel  had  been  published  by  the 
wife  while  sole,  and  the  action  had  been 
against  her  alone. 

1  See  opinion  of  Hammond,  J.,  in 
Winters  v.  Cowen  (1898)  90  Fed.  99, 
as  quoted  infra,  note  8,  this  section. 

2  In  Ralston  v.  The  State  Rights 
(1836)  Crabhe,  22,  Fed.  Cas.  No.  11,540, 
libel  for  damages  for  collision  between^ 
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business  to  another,  to  be  conducted  for  him,  is  held  to  the  same 
measure  of  responsibility  in  damages  that  he  would  incur  if  he  him- 
self personally  conducted  it,  as  to  all  matters  coming  within  the  line 
of  the  authority  which  he  has  conferred  upon  such  manager.* 

Where  the  governing  officers  of  a  corporation  direct  unlawful  and 
injurious  acts  to  be  done,  for  the  doing  of  which  the  corporation  is 
liable  to  compensatory  damages,  it  also  becomes  liable  to  exemplary 
damages  for  the  wantonness  of  those  controlling  officers.*     A  plain 


steamboats,  it  was  held  that  exemplary 
damages  were  allowable  against  the 
owners  of  the  vessel.  From  the  notorie- 
ty of  the  transactions  complained  of  in 
the  libel,  their  repetition  several  times 
in  a  few  weeks,  and  from  a  publication 
made  by  some  of  the  passengers  of  the 
injured  boat,  the  court  was  not  con- 
vinced" that  the  owners  of  the  State 
Rights  were  in  absolute  ignorance  of 
the  conduct  of  their  captain,  that  they 
are  innocent  of  the  demerit  of  this 
transaction,  having  neither  directed  it, 
nor  countenanced  it,  nor  participated  in 
it,  in  the  slightest  degree." 

In  Haver  v.  Central  11.  Go.  ( 1899 )  64 
N.  J.  L.  312,  45  Atl.  593,  where  the 
plaintiff  was  a  passenger  on  the  de- 
fendant's car,  the  court  instructed  the 
jury  as  follows:  "Before  you  can  assess 
exemplary  damages  you  must  find  that 
a  malicious  and  wanton  assault  was 
committed  by  the  baggage  master  upon 
the  plaintiff,  and  that  the  defendant 
company  knew  of  the  character  of  their 
employee,  and  that  such  an  assault 
would  be  naturally  expected  from  such  a 
man."  It  was  held  that  this  instruction 
was  too  favorable  to  the  defendant  if 
there  was  any  evidence  that  the  latter 
liad  participated  in  the  alleged  wrong- 
ful act  of  the  baggage  master. 

i  Crane  v.  Bennett  (1904)  177  N.  Y. 
106,  110,  101  Am.  St.  Rep.  722,  69  N. 
E.  274. 

*  "In  Denver  d  R.  0.  R.  Co.  v.  Harris 
(1886)  122  U.  S.  597,  610,  30  L.  ed. 
1146,  1148,  7  Sup.  Ct.  Rep.  1286,  the 
railroad  company,  as  the  record  showed, 
by  an  armed  force  of  several  hundred 
men,  acting  as  its  agents  and  employees, 
and  organized  and  commanded  by  its 
vice  president  and  assistant  general 
manager,  attacked  with  deadly  weapons 
the  agents  and  employees  of  another 
company  in  possession  of  a  railroad,  and 
forcibly  drove  them  out,  and  in  so  do- 
ing fired  upon  and  injured  one  of  them. 


who  thereupon  brought  an  action 
against  the  corporation,  and  recovered 
a  verdict  and  judgment  under  an  in- 
struction that  the  jury  'were  not  limited 
to  compensatory  damages,  but  could 
give  punitive  or  exemplary  damages,  if 
it  was  found  that  the  defendant  acted 
with  bad  intent,  and  in  pursuance  of 
an  unlawful  purpose  to  forcibly  take 
possession  of  the  railway  occupied  by 
the  other  company,  and  in  so  doing  shot 
the  plaintiff.'  This  court  ...  af- 
firmed the  judgment,  not  because  any 
evil  intent  on  the  part  of  the  agents  of 
the  defendant  corporation  could  of  it- 
self make  the  corporation  responsible 
for  exemplary  or  punitive  damages,  but 
upon  the  single  ground  that  the  evi- 
dence clearly  showed  that  the  corpora- 
tion, by  its  governing  officers,  partici- 
pated in  and  directed  all  that  was 
planned  and  done."  Per  Gray,  J.,  In 
Lalce  Shore  &  M.  8.  R.  Co.  v.  Prentice 
(1893)  147  U.  S.  101,  113,  37  L.  ed. 
97,  13   Sup.  Ct.  Rep.  261. 

In  Pfister  v.  Milicaukee  Free  Press 
Co.  (1909)  139  Wis.  627,  121  N.  W.  938, 
the  court  cited  numerous  Wisconsin 
cases  to  the  point  that  "exemplary  dam- 
ages cannot  be  recovered  against  the 
principal  for  the  wrongful  and  malicious 
act  of  the  agent,  neither  authorized  nov 
ratified  by  the  principal,"  but  expressly 
refrained  from  deciding  "whether  the 
same  rule  would  be  applied  where  the 
malicious  act  is  done  by  the  officer  of  a 
corporation,  intrusted  with  the  man- 
agement of  its  business,  that  is  applied 
in  the  case  of  an  ordinary  agent  or 
employee." 

In  Bingham  v.  Lipman  ( 1901 )  40  Or. 
363,  67  Pac.  98,  a  mercantile  corpora- 
tion was  held  liable  in  exemplary  dam- 
ages for  malicious  false  imprisonment 
of  the  plaintiff,  which  was  either  done 
or  authorized  by  the  managing  agents 
and  sole  representatives  of  the  corpora- 
tion in  the  state,  viz.,  the  secretary,  who 
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case  for  infliction  of  exemplary  damages  against  a  corporation  was 
one  in  England,  wHere  the  traffic  manager  of  a  railroad  company  in- 
flicted an  intentional  injury,  pursuant  to  instructions  from  the  com- 
pany.* In  a  Maryland  case,  where  a  railroad  company,  in  violation 
of  its  charter,  had  exacted  illegal  and  excessive  fares,  and  a  passen- 
ger was  ejected,  though  not  with  unnecessary  force,  for  refusing  to 
pay  an  illegal  charge  of  one  cent,  it  was  held  that  the  jury  were  au- 
thorized to  give  such  exemplary  damages  as  they  might  consider  a 
proper  punishment  of  the  company  for  committing  the  outrage.* 
Since  reckless  indifference  to  the  rights  of  others  is  equivalent  to 
an  intentional  violation  of  them,  and  justifies  the  imposition  of 
exemplary  damages,''  in  a  Federal  case  where  the  highest  officials 


was  one  of  the  managing  agents,  and 
the  principal  actor,  and  the  vice  presi- 
dent, who  participated  in  and  sanctioned 
all  that  was  done. 

In  Cincinnati,  H.  &  D.  B.  Go.  v.  Klute 
(1905)  29  Ohio  C.  C.  702  (judgment 
affirmed  without  opinion  in  [1905]  73 
Ohio  St.  380,  78  N.  E.  1120),  the  court 
said  it  was  a  fair  presumption  from  the 
evidence  that  the  tortious  acts  of  serv- 
ants of  the  railroad  company  were  com- 
mitted pursuant  to  its  instructions. 

SBell  V.  Midland  R.  Co.  (1861)  10  C. 
B.  N.  S.  287,  an  action  for  damages  for 
an  obstruction  of  the  communication  be- 
tween defendant's  railway  and  an  ad- 
joining wharf  and  branch  railway  of 
the  plaintiff.  Willes,  J.,  said :  "If  ever 
there  was  a  case  in  which  the  jury  were 
warranted  in  awarding  damages  of  an 
exemplary  character,  this  is  that  case. 
The  defendants  have  committed  a  griev- 
ous wrong  with  a  high  hand,  and  in 
plain  violation  of  an  act  of  Parliament, 
and  persisted  in  it  for  the  purpose  of 
destroying  the  plaintiff's  business  and 
securing  gain  to  themselves."  Byles,  J., 
said:  "I  agree  also  with  my  Brother 
Willes  that  where  a  wrongful  act  is 
accompanied  by  words  of  contumely  and 
abuse,  the  jury  are  warranted  in  taking 
that  into  consideration  and  giving  re- 
tributory  damages." 

6  Baltimore  &  Y.  Tump.  Co.  v.  Boone 
(1876)  45  Md.  344,  the  court  saying: 
"The  defendant,  upon  which  corporate 
franchises  had  been  conferred,  must  be 
presumed,  in  the  absence  of  any  evidence 
to  the  contrary,  to  have  acted  advisedly 
and  with  full  deliberation,  in  regard  to 
its  dealing  and  transactions  with  and 
M.  &  S.  Vol.  VII.— 492. 


for  the  public.  An  individual  com- 
mitting a  similar  act  might  not  ordi- 
narily be  considered  as  liaving  the  same 
means  and  inducements  for  deliberation 
in  his  conduct,  nor  affected  by  the  same 
sort  of  liability  and  obligation.  In  un- 
dertaking to  adopt  regulations  to  oper- 
ate upon  the  public  in  detail  affected  by 
its  action,  it  had  the  opportunity  from 
its  character  as  a  corporation,  to  de- 
termine at  its  leisure,  its  policy;  and 
could  not  well  claim  to  be  excused  for 
hasty  and  illegal  conduct.  If  the  result 
of  such  determination  was  the  establish- 
ment of  rules,  either  to  compel  the  pass- 
enger availing  himself  of  his  legal  right 
to  travel  in  its  cars,  to  pay  an  unwar- 
ranted and  illegal  exaction,  or  be  com- 
pelled to  submit  to  his  expulsion  there- 
from by  force,  through  its  subordinates, 
with  all  the  attendant  indignity, — it 
thereby  assumed  the  hazard  of  subject- 
ing itself  to  the  highest  measure  of  dam- 
ages for  the  deliberation  and  force  ac- 
companying its  illegal  conduct.  This 
would  seem  to  be  a  reasonable  conse- 
quence. It  should  be  careful  to  keep 
within  the  limits  of  the  law,  and  not 
encroach  upon  the  rights  of  any  pass- 
enger. By  transcending  such  bounds  de- 
liberately and  forcibly,  public  policy 
demands  that  it  shall  be  compelled  to 
incur  the  highest  grade  of  damages  to  a 
party  aggrieved  by  its  unlawful  action, 
according  as  the  sound  discretion  of  an 
intelligent  jury  may  determine." 

1  Cowen  V.  Winters  (1899)  37  C.  C. 
A.  628,  96  Fed.  929,  935;  Milwaukee  & 
St.  P.  R.  Co.  V.  Arms  (1875)  91  U.  S. 
489,  23  L.  ed.  374. 
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of  a  railroad  company  in  charge  of  its  passenger  business  directed 
that  an  entire  issue  of  mileage  tickets  should  be  repudiated,  and 
persons  presenting  them  denied  passage,  the  order  was  absolutely 
illegal  and  inexcusable,  and  an  innocent  holder  of  one  of  the  tickets 
having  been  consequently  ejected  from  a  train,  but  without  unneces- 
sary force,  a  verdict  for  exemplary  damages  against  the  company 
was  heartily  approved  by  the  courts.* 

2559.  Master's  vicious  instruction  or  system. — A  railroad  company's 
instructions  to  subordinate  employees  and  agents  may  be  devised  in 
such  utter  disregard  of  the  rights  of  others  that  obedience  to  them 
will  result  in  palpable  oppression  and  gross  wrong  to  individuals, 
in  which  case  exemplary  damages  may  be  given  against  the  com- 
pany; nor  is  it  essential  that  the  objectionable  regulation  shall  have 
emanated  from  the  governing  body  of  the  corporation.''     A  railroad 


8  Winters  v.  Gowen  ( 1898 )  90  Fed. 
99,  per  Hammond,  J.,  affirmed  in  ( 1899 ) 
37  C.  C.  A.  628,  96  Fed.  929,  opinion  by 
Lurton,  J.  The  responsible  oflicials  tes- 
tified in  the  case.  Hammond,  J.,  said 
(90  Fed.  100,  102)  :  "And  on  the  wit- 
ness stand  neither  of  them  seemed  to 
regret  the  predicament  of  the  plaintiff, 
or  to  recognize  that  he  had  the  least 
ground  of  complaint  on  any  score.  The 
purchase  money  of  his  ticket  was  not 
tendered,  even  by  the  pleadings  here  or 
otherwise.  .  .  .  Shindler,  the  Mac- 
kinaw Company's  passenger  agent  at 
that  time,  and  who  was  largely,  if  not 
entirely,  responsible  for  the  reckless  dis- 
regard of  the  rights  of  the  plaintiff  in 
the  premises  .  .  .  demanded  of  the 
plaintiff  in  open  court,  before  the  jury, 
that  his  fees  and  mileage  should  be  paid 
before  he  would  testify;  and,  this  being 
ruled  in  his  favor,  they  were  paid. 
When  it  was  developed  in  the  testimony 
that  he  was  largely  responsible  for  the 
trouble,  there  was  an  evident  dissatis- 
faction at  his  ill-natured  demand  for  his 
fees  in  advance;  but  the  court,  by  ad- 
monition and  restraint  of  counsel,  pro- 
tected the  defendants  against  any  un- 
due influence  of  the  incident.  So,  take 
it  altogether,  there  is  no  reason  for  set- 
tijig  aside  the  verdict  of  $1,000,  because 
it  IS  too  large.  ...  In  my  judg- 
ment this  case  falls  rather  within  the 
category  of  the  case  of  Denver  &  R.  G. 
R.  Co.  V.  Harris  (1886)  122  U.  S.  597, 
609,  30  L.  ed.  1146,  1148,  7  Sup.  Ct. 
Rep.  1286  than  that  of  Lake  Shore  d 
M.  S.  R.  Go.  V.  Prentice  (1893)   147  U. 


S.  101,  110  et  seq.,  37  L.  ed.  97,  102,  13 
Sup.  Ct.  Rep.  261.  It  is  true,  there  was 
no  physical  violence  in  this  case,  and 
the  recovery  of  exemplary  damages  here 
in  no  sense  depends  upon  the  treatment 
of  the  plaintiff  by  the  conductor,  and 
it  is  not  at  all  like  the  last-cited  case. 
Nor  was  there  any  such  flagrant  crim- 
inality as  was  found  in  the  other  case 
just  cited,  by  the  'controlling  oflScers,' 
to  use  the  language  of  the  opinion,  who 
wantonly  disturbed  the  peace  of  the 
community.  But  this  is  only  a  differ- 
ence in  degree."  Lurton,  J.,  recited  the 
"highhanded"  proceedings  of  the  defend- 
ant (37  C.  C.  A.  633,  96  Fed.  934),  and 
said:  "This  contemptuous  disregard 
for  the  right  of  innocent  holders  of  such 
tickets  constitutes  that  degree  of  reck- 
less disregard  for  public  and  contractual 
obligations  as  to  justify  the  imposition 
of  exemplary  damages  by  way  of  punish- 
ment of  the  offender  as  a  public  carrier, 
and  as  warning  to  others.  The  entire 
want  of  care  for  the  rights  and  con- 
venience of  bona  fide  holders  of  such 
tickets  indicates  a  conscious  or  criminal 
indifference  to  the  consequences,  and 
where  this  exists  exemplary  damages 
may  be  added,  at  least,  where  the  action 
is  for  a  tort  or  in  trespass." 

1  "A  corporation  can  do  many  things 
which  need  not  appear  in  writing,  and 
it  may  empower  agents  other  than  its 
directors  to  regulate  all  such  matters  a» 
this,"  said  the  court  in  Jeffersonville  R. 
Co.  V.  Rogers  (1887)  28  Ind.  1,  92  Am. 
Dec.  276,  holding  that  a  passenger  with- 
out a  ticket  might  recover   exemplary 
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company's  regulation  that  its  conductors  shall  undertake  to  classify 
passengers  according  to  moral  character  or  want  of  it,  when  their 
manner,  dress,  and  habits  of  conduct  are  not  offensive,  is  unrea- 
sonable, and  may  subject  the  company  to  exemplary  damages  for  its 
enforcement  by  a  conductor  without  personal  malice.^  A  baggage 
master's  courteous  refusal  to  deliver  a  passenger's  trunk  to  him 
when  demanded  at  a  regular  station,  an  arbitrary  and  vexatious 
regulation  of  the  railroad  company  forbidding  its  delivery  at  that 
place,  made  a  case  for  exemplary  damages  against  the  company,  in 
the  discretion  of  the  jury.*  There  is  a  class  of  cases  involving  the 
conduct  of  retail  stores  where  a  detective  system  established  by  the 
proprietor,  and  authorizing  officers  and  others  in  his  employ  to  sub- 
ject customers  suspected  of  theft  to  personal  search  and  other  in- 
dignities, made  the  acts  of  those  effecting  an  arrest  clearly  those  of 
the  master.*  But  while  a  master's  manner  of  conducting  business 
may  make  him  liable  in  compensatory  damages  for  the  tortious  act 
of  a  servant,  acting  within  the  scope  of  his  employment,  and  dis- 
charging the  ordinary  duties  imposed  on  him,  it  does  not  necessarily 


damages  for  his  ejection  from  a  train 
for  refusal  to  pay  more  than  the  ticket 
fare,  pursuant  to  a  rule  of  the  company, 
where  the  company  had  refused  to  sell 
him  a  ticket. 

Where  a  railroad  company's  instruc- 
tions enjoined  upon  its  conductors  dili- 
gence to  prevent  improper  use  of 
mileage  tickets,  but  required  nothing 
inconsistent  with  the  rights  of  the  pas- 
senger, and  contained  no  suggestion  that, 
in  enforcing  the  conditions  of  the  ticket 
or  the  regulations  of  the  company,  the 
conductor  should  proceed  in  a  wanton  or 
oppressive  manner,  his  wanton  and  ma- 
licious ejection  of  a  passenger  in  con- 
sequence of  a  dispute  over  such  a  ticket 
was  not  thereby  sanctioned.  Pitts- 
burgh, C.  G.  d  St.  L.  R.  Go.  V.  Russ 
(1893)  6  C.  C.  A.  597,  18  U.  S.  App. 
279,  57  Fed.  822. 

2  Brown  v.  Memphis  &  G.  R.  Co. 
(1881)  7  Fed.  51,  where  the  plaintiff,  an 
unchaste  colored  woman,  but  behaving 
herself,  was  expelled  from  the  ladies' 
car,  and  Hammond,  J.,  denying  a  motion 
for  a  new  trial  after  verdict  for  the 
plaintiff,  said:  "The  only  way  carriers 
of  passengers  can  be  held  to  reasonable 
regulations  is  by  allowing  juries  to  in- 
flict punitive  damages  for  a  violation  of 
the  rights  of  the  public;  and  the  estab- 
lishment of  unreasonable  regulations  is 


the  gravamen  of  the  offense,  that  being 
a  disregard  of  the  rights  of  the  public 
for  which  the  carrier  is  punished." 

^Pittsburgh,  G.  &  St.  L.  B.  Co.  v. 
Lyon  (1888)  123  Pa.  140,  2  L.R.A.  489, 
10  Am.  St.  Rep.  517,  16  Atl.  607. 

4  In  Stevens  v.  O'Neill  (1900)  51 
App.  Div.  364,  64  N.  Y.  Supp.  663, 
affirmed  in  (1902)  169  N.  Y.  375,  62 
N.  E.  424,  the  plaintiff  had  been  arrest- 
ed in  the  store  of  the  defendant  under 
circumstances  peculiarly  distressing  and 
humiliating.  Van  Brunt,  P.  J.,  in  writ- 
ing for  the  appellate  division,  said: 
"Although  there  was  no  evidence  of 
any  express  malice  against  this  plain- 
tiff individually,  the  act  was  done  in 
pursuance  of  a  system  which  had  been 
adopted  in  that  store,  and  if  this  sys- 
tem was  such  as  to  place  an  innocent 
customer  in  the  position  in  which  the 
plaintiff's  evidence  showed  that  she  was 
placed,  the  jury  had  the  right  to  say 
that  the  results  of  this  system  were  of 
such  a  character  as  to  require  rebuke 
by  way  of  punitive  damages  in  order 
that  innocent  people  should  not  be 
placed  in  the  position  in  which  this 
plaintiff  was  placed  without  any  fault 
on  her  part."  The  case  was  cited  with 
approval,  but  distinguished,  in  Graven 
V.  Bloommgdale  (1902)  171  N.  Y.  439, 
64  N.  B.  169. 
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constitute  a  "system"  such  as  will  warrant  the  imposition  of  ex- 
emplary damages.* 

2560.  Liability  by  knowingly  employing  unfit  servant. — Miscon- 
duct of  a  master  whereby  he  incurs  liability  to  exemplary  damages  for 
the  culpable  act  of  his  servant  may  be  established  by  showing  that 
he  employed  or  retained  the  servant  knowing  that  he  was  incom- 
petent, or,  from  bad  habits,  unfit  for  the  position  he  occupied.^  "If 
a  railroad  company,  for  instance,  knowingly  and  wantonly  employs 
a  drunken  engineer  or  switchman,  or  retains  one  after  knowledge  of 
his  habits  is  clearly  brought  home  to  the  company,  or  to  a  superin- 


6  In  Craven  v.  Blooming  dale  (1902) 
171  N.  Y.  439,  64  N.  E.  169,  the  plain- 
tiff purchased  at  the  defendant's  depart- 
ment store  an  article  which,  on  delivery, 
proved  unsatisfactory.  It  was  returned 
and  another  sent  in  exchange.  Full  pay- 
ment had  been  made  on  the  original  pur- 
chase, and  on  the  second  article  a  small 
balance  was  due  defendant.  An  error 
was  made  in  the  defendant's  store  by 
which  the  driver  was  required  to  collect 
the  full  price  of  the  article,  and  not  the 
balance  actually  due.  The  driver,  on 
delivering  the  second  article,  insisted 
on  full  payment,  or  a  return  of  the  prop- 
erty. An  altercation  ensued  between 
the  plaintiff  and  the  driver,  and  as  the 
latter  was  denied  full  payment,  or  the 
return  of  the  property,  he  sent  out  for 
a  policeman,  and  the  result  was  that  the 
plaintiff  was  arrested,  taken  to  the  po- 
lice station,  and  on  a  statement  of  the 
facts  at  once  discharged.  It  was  not 
claimed  that  the  master  directly  au- 
thorized the  arrest  of  the  plaintiff,  or 
ratified  it  when  brought  to  his  atten- 
tion. Judgment  for  the  plaintiff  was 
reversed  because  the  trial  judge's  in- 
structions left  the  jury  without  an  ac- 
curate conception  of  the  rule  of  dam- 
ages in  actions  for  false  imprisonment. 
The  court  holding  that  punitive  or  vin- 
dictive damages  can  be  awarded  only  in 
oases  brought  within  the  rule  laid  down 
in  Cleghorn  v.  New  York  C.  d  E,  R.  E. 
Co.  (1874)  56  N.  Y.  44,  15  Am.  Rep. 
375;  Lake  Shore  &  M.  8.  R.  Co.  v. 
Prentice  (1893)  147  U.  S.  101,  37  L. 
ed.  97,  13  Sup.  Ct.  Rep.  261,  and  other 
cases  of  that  class. 

1  Cleghorn  v.  New  York  C.  &  H.  R. 
Co.  (1874)  56  N.  Y.  44,  15  Am.  Rep. 
375.  See  also  Lake  Shore  d  M.  S.  R.  Co. 
V.  Prentice  (1893)  147  U.  S.  101,  117, 
37  L.  ed.  97,  104,  13  Sup.  Ct.  Rep.  261. 


In  Kansas  City,  M.  &  B.  R.  Co.  v.  Phil- 
lips (1893)  98  Ala.  159,  IJ  So.  65, 
it  seems  that  the  award  of  e.xemplary 
damages  was  upheld  on  account  of  an 
accident  attributable  to  an  engineer  who 
had  been  re-employed  by  the  defendant 
with  knowledge  of  his  intemperate  pro- 
clivities. In  Henning  v.  Western  V. 
Teleg.  Co.  (1890)  41  Fed.  864,  where 
the  plaintiff,  walking  on  the  street,  was 
injured  by  accidentally  touching  a  tele- 
graph wire  which  was  negligently  al- 
lowed to  hang  down  from  an  electric 
light  wire  upon  which  it  had  fallen, 
Simonton,  J.,  instructed  the  jury  that 
"if  this  action  on  the  part  of  the  per- 
sons employed  by  the  telegraph  company 
was  conceived  in  the  spirit  of  mischief 
or  of  criminal  indifference  of  civil  obli- 
gations, and  this  was  brought  home  to 
the  managers  of  the  telegraph  company, 
or  if  the  managers  of  the  telegraph  com- 
pany did  not  exercise  proper  care  in  the 
selection  of  these  agents,  or  if  they  had 
reason  to  know  or  the  means  of  being 
informed  that  they  were  not  skilful, 
prudent,  or  careful,  then  the  jury  can 
add  exemplary  damages." 

In  Hayes  v.  Houston  d  G.  N.  R.  Go. 
(1876)  46  Tex.  272,  284,  holding  a  rail- 
road company  not  liable  to  exemplary 
damages,  under  the  facts  in  that  case, 
for  the  malicious  ejection  of  a  passenger 
by  the  conductor,  the  court  said:  "If 
the  malicious  act  of  its  agent  is  ratified 
or  adopted;  if  there  is  carelessness  in 
the  selection  of  employees  or  in  the 
establishment  of  appropriate  regula- 
tions; if,  in  short,  the  corporation  or 
their  officers  by  whom  it  is  controlled 
and  represented  are  guilty  of  some 
'fraud,  malice,  gross  negligence,  or  op- 
pression,'— the  settled  rules  of  law  will 
hold  it  liable  to  exemplary  damages; 
but,  in  our  opinion,  not  otherwise." 
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tending  agent  authorized  to  employ  and  discharge  him,  and  injury 
occurs  by  reason  of  such  habits,  the  company  may  and  ought  to  be 
amenable  to  the  severest  rule  of  damages."  ^  In  the  foregoing  quo- 
tation "wantonly"  is,  it  seems,  a  material  word,'  at  least,  in  juris- 
dictions where  exemplary  damages  are  not  allowable  against  a  mas- 
ter unless  he  is  actually  implicated  in  the  alleged  wrongful  conduct 
of  the  servant*  Private  persons  as  masters  are  subject  to  the  same 
rule  of  liability  in  this  regard  as  corporation  masters.* 

2561.  Liability  by  ratification;  in  general.— It  is  said  that  "slight 
acts  of  ratification  will  be  siifficient"  ^  to  constitute  the  master  an 


2  Cleffhorn  v.  New  York  G.  &  H.  R. 
R.  Go.  (1874)  56  N.  Y.  44,  48,  15  Am. 
Rep.  375,  per  Church,  Ch.  J.  To  the 
same  point,  see  Illinois  G.  R.  Co.  v. 
Hammer  (1874)  72  111.  347,  353. 

3  In  the  New  York  case  cited  in  the 
last  preceding  note  the  plaintiff  was  in- 
jured in  an  accident  caused  by  the  care- 
lessness of  defendant's  switchman,  and 
it  was  held  that  evidence  was  properly 
admitted,  with  a  view  of  claiming  ex- 
emplary damages,  showing  that  the 
switchman  was  intoxicated  at  the  time 
and  was  a,  man  of  intemperate  habits, 
which  was  known  by  the  agent  of  the 
company  having  the  power  to  employ 
and  discharge  him  and  other  subordi- 
nates. "It  is  sufficient  to  say  that  the 
evidence  was  competent  upon  the  ques- 
tion of  gross  negligence  on  the  part  of 
the  defendant  in  employing  or  contin- 
uing the  employment  of  a  subordinate 
known  to  be  unfit  for  his  position  by 
reason  of  intoxication,''  said  the  court. 
But  the  trial  judge  instructed  the  jury 
that  they  might  "add  such  sum  for  ex- 
emplary damages  as  the  case  calls  for; 
depending  in  a  great  measure  upon  the 
conduct  of  the  defendant;"  and  that 
all  they  had  to  do  was  "to"  render  a 
verdict  which  you  will  be  satisfied  with, 
in  view  of  the  conduct  of  the  defendant, 
as  well  as  to  compensate  the  plaintiff." 
This  was  held  to  be  erroneous,  for  the 
reason  that,  however  gross  or  culpable 
may  be  the  negligence  of  a  servant,  the 
master  "is  not  liable  to  be  punished  in 
punitive  damages  unless  he  is  also 
chargeable  with  gross  misconduct;" 
"something  more  than  ordinary  negli- 
gence is  requisite,  it  must  be  reckless 
and  of  a  criminal  nature,  and  clearly 
established;"  and  the  language  of  the 
instruction  "left  the  jury  at  liberty  to 
adopt  any  rule  of  liability  and  to  punish 


for  any  conduct  which  they  might  deem 
improper." 

*See  §  2556  ante. 

6  In  FriMk  v.  Goe  (1854)  4  G.  Greene, 
555,  61  Am.  Dec.  141,  it  was  held  that 
"in  a  case  of  gross  negliglence  on  the 
part  of  a  stage  proprietor,  such  as  the 
employment  of  a  known  drunken  driver, 
and  where  a  passenger  has  been  injured 
in  consequence  of  such  negligence,  we 
think  exemplary  damages  should  be  en- 
tertained," and  "if  a  stage  proprietor 
employs  a  driver  known  to  be  drunken 
and  careless,  a  more  severe  measure  of 
damage  should  be  awarded  to  the  in- 
jured party  than  in  a  case  where  some 
degree  of  care  and  diligence  had  been 
exercised  by  the  proprietor." 

1  Perkins  v.  Missouri,  K.  &  T.  R.  Co. 
(1874)  55  Mo.  201,  214,  per  Vories,  J., 
who  also  observed  that  "in  this  case  the 
evidence  shows  that  the  conductor  who 
committed  the  wanton  acts  out  of  which 
the  damages  accrued  was,  at  the  time 
of  the  trial,  retained  by  and  is  still  in 
the  employ  of  the  defendant."  In  Pitts- 
burg, C.  G.  &  St.  L.  R.  Co.  V.  Engsin 
(1894)  10  Ohio  C.  C.  21,  6  Ohio  C.  D. 
616,  where  a  passenger  was  assaulted 
by  a  conductor,  and  judgment  for 
"wholesome  and  substantial  punitive 
damages"  was  sustained,  the  court  al- 
luded to  "the  partial  ratification  of  his 
acts  by  the  defendant  company,  and  the 
subsequent  conduct  of  its  agents  in  re- 
gard thereto,  and  of  the  mode  in  which 
this  case  was  defended  by  the  company." 
In  Norfolk  &  W.  R.  Co.  v.  Anderson 
(1893)  90  Va.  1,  44  Am.  St.  Rep.  884, 
17  S.  E.  757,  defendant's  conductor  took 
up  plaintiff's  ticket  and  then  wantonly 
ejected  him;  and  "after  the  circum- 
stances of  the  case  had  been  reported  to 
the  general  passenger  agent,  the  alter 
ego  of  the  company,  he  refused  to  re- 
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accessory  to  the  act  and  the  mens  rea,  so  to  speak,  of  his  servant, 
and  support  a  claim  for  exemplary  damages  against  the  master  by 
way  of  punishment.'     Such  ratification  of  the  tort  of  an  agent  was 
found  in  a  case  where  the  agent  had  forcibly  seized  property  of  the 


turn  the  ticket,  thus  ratifying  what  had 
been  done,"  and  subjecting  the  defend- 
ant to  exemplary   damages. 

In  International  d  Q.  N.  B.  Co.  v. 
Miller  (1894)  9  Tex.  Civ.  App.  104,  28 
S.  W.  233,  whiere  the  plaintiff  was  eject- 
ed from  defendant's  train  with  unneces- 
sary violence,  and  the  plaintiff's  peti- 
tion alleged  ratification  by  the  defend- 
ant, a  judgment  for  exemplary  damages 
was  affirmed,  the  facts  not  appearing  in 
the   record   before   the   appellate   court. 

2  In  Bass  v.  Chicago  &  N.  W.  B.  Co. 
(1877)  42  Wis.  654,  676  et  seq.,  24  Am. 
Rep.  437,  an  ingenious  and  subtle  argu- 
ment to  show  that  ratification  of  the 
act  of  an  agent  cannot  operate  to  ratify 
the  motive  of  the  agent,  and  that  though 
the  principal  may  adopt  the  act,  he 
cannot  adopt  the  motive,  because  mo- 
tive cannot  be  ex  post  facto,  was  met 
by  Chief  Justice  Ryan,  in  an  opinion  of 
characteristic  force  and  lucidity,  demon- 
strating that  the  rule  of  liability  to 
exemplary  damages  by  ratification  has 
sound  basis  in  moral,  mental,  and  legal 
philosophy. 

3  In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Donakoe  (1882)  56  Tex.  162,  166,  where 
the  railroad  company's  conductor  had 
caused  the  plaintiff,  a  passenger,  to  be 
prosecuted  for  uttering  counterfeit 
money,  the  court  said  that  if  the  prose- 
cution "was  malicious  and  unfounded, 
and  instigated  without  the  authority  of 
the  corporation,  still,  if  it  afterwards 
took  up  and  carried  on  that  prosecution, 
this  would  constitute  a  ratification  of 
the  act  of  the  agent.  For  upon  sound, 
equitable  considerations,  the  corporation 
would  not  be  allovi  ed  to  accept  the  bene- 
fits resulting  from  the  malicious  acts 
of  its  agent  without  being  compelled  to 
assume  the  burdens  justly  attaching  to 
the  acts." 

In  Pfiester  v.  Milwaulcee  Free  Press 
Co.  (1909)  139  Wis.  627,  121  N.  W. 
938,  a  libel  case  against  a  newspaper 
corporation,  the  plaintiff's  evidence 
tended  to  show  that  the  defendant's 
managing  editor  was  actuated  by  ex- 
press malice.  It  appeared  that  he  had 
all  the  authority  the  corporation  itself 
might    exercise    in    determining    what 


should  be  published  and  what  should 
be  excluded.  The  publication  of  the 
libelous  articles  extended  over  a  aeries 
of  seven  days.  The  paper  was  read 
by  the  dlrctors  of  the  corporation. 
No  protest  was  made  by  any  director 
against  the  publication  of  the  articles. 
The  action  for  libel  was  not  commenced 
for  a  month  after  the  publication  began, 
and  in  the  Interim  no  repudiation  was 
made  of  the  acts  of  the  managing  edi- 
tor. The  action  was  not  tried  until 
more  than  two  years  after  it  was  begun, 
but  no  retraction  or  repudiation  of  the 
publications  was  ever  made  by  the  cor- 
poration. On  the  contrary,  it  answered, 
alleging  that  the  publications  were  true. 
Finally,  the  managing  editor  was  con- 
tinued in  the  employ  of  the  corporation, 
without  any  curtailment  of  powers, 
down  to  the  time  of  the  trial.  It  was 
held  that,  on  the  foregoing  state  of 
facts,  the  managing  editor's  malice  was 
attributable  to  the  corporation,  "by  rea- 
son of  the  character  of  the  authority 
given  in  the  first  instance,  and  by  reason 
of  the  subsequent  conduct  of  the  cor- 
poration." 

"The  unauthorized  malicious  acts  of 
the  agent  of  a  person  or  corporation 
will  not  render  the  principal  liable  for 
exemplary  damages  unless  the  same  are 
ratified  by  the  principal,  with  full 
knowledge  of  the  facts."  Gulf,  C.  d  8. 
F.  B.  Co.  V.  Moore  (1887)  69  Tex.  157, 
6  S.  W.  631. 

In  Malloy  v.  Bennett  (1883)  15  Fed. 
371,  holding  that  the  facts  authorized 
a  verdict  for  exemplary  damages,  it  ap- 
peared that  although  the  plaintiff  had 
twice  applied  to  the  managers  of  the 
defendant's  newspaper  for  the  name  of 
the  author  of  the  libelous  communica- 
tion which  was  the  subject  of  the  action, 
no  notice  was  taken  of  the  request;  but 
that  a  month  or  so  after  the  publication, 
an  editorial  paragraph  was  published 
which  was  capable  of  being  construed 
as  derogatory  to  the  plaintiff.  The 
court  said:  "The  jury  undoubtedly  re- 
garded the  refusal  of  the  defendant's 
newspaper  to  give  the  plaintiff  the  name 
of  the  author  of  the  communication,  and 
the  editorial  paragraph  which  it  subse- 
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plaintiff,  as  ordered  by  the  principal,  and  the  latter,  with  full  knowl- 
edge that  the  agent's  conduct  was  reckless,  wanton,  and  unlawful, 
received  and  appropriated  to  his  own  use  the  property  thus  seized.* 
But  where  a  plaintiff  in  an  attachment  proceeding  did  nothing  more 
than  to  receive  such  benefits  as  he  would  have  been  entitled  to  re- 
ceive under  a  lawful  execution  of  his  writ,  he  could  not,  from  that 
fact  alone,  be  held  to  be  even  a  participant  in  the  officer's  trespass, 
much  less  be  held  to  have  ratified  the  officer's  malicious  act.*  A 
corporation  may  be  regarded  as  ratifying  an  act  of  oppression  com- 
mitted by  its  servants  in  its  name  when  its  officers,  after  request, 
take  no  steps  to  rectify  the  wrong,  although  it  is  readily  remediable.* 
The  executive  head  of  a  corporation — its  representative  in  ac- 
cepting or  disavowing  the  act  of  a  subordinate  employee — is  an  offi- 
cer whose  participation  in  the  malicious  and  wanton  act  of  a  serv- 
ant, by  either  authorizing  it  before  or  approving  it  after  it  is  done, 
will  justify  the  assessment  of  exemplary  damages  against  the  cor- 
poration.'' In  the  case  of  railway  corporations  the  rule  is  that,  to 
amount  to  ratification,  the  adoption  or  confirmation  of  the  wrongful 


quently  published,  as  aggravations  of  the 
original  wrong  which  deserved  severe 
condemnation.  When  a  newspaper,  aft- 
er publishing  an  atrocious  calumny,  re- 
fuses to  retract  it  upon  discovering  its 
true  character,  and  refuses  to  disclose 
the  name  of  the  originator,  fair-minded 
men  are  disposed  to  think  that  the  con- 
ductors of  the  paper  are  willing,  de- 
liberately and  completely,  to  assume  the 
paternity  of  the  slander,  and  identify 
themselves  with  the  author.  If  the 
ethics  or  canons  of  journalism  do  not 
permit  the  names  of  anonymous  corre- 
spondents to  be  disclosed,  or  retractions 
to  be  made,  such  a  code  will  hardly  be 
respected  in  the  jury  box  or  find  many 
advocates  upon  the  bench." 

4  Kilpatrick  v.  Haley  { 1895 )  13  C.  C. 
A.  480,  27  U.  S.  App.  752,  66  Fed.  133. 
In  Avakiwn  v.  Noble  (1898)  121  Cal. 
216,  53  Pac.  559,  a  case  almost  identical 
with  the  foregoing  as  to  the  facts,  "rati- 
fication under  such  circumstances  is 
equivalent  to  express  precedent  authori- 
ty," said  the  court. 

6  Heidenheimer  v.  Sides  (1886)  67 
Tex.  32,  35,  2  S.  W.  87,  Stayton,  Ch.  J., 
saying:  "There  can  be  no  ratification 
of  an  act  without  a  knowledge  of  it." 

6  Sam,  Antonio  &  A.  P.  R.  Co.  v.  Qrier 
(1898)  20  Tex.  Civ.  App.  138,  49  S.  W. 
148,  where  the  defendant  railroad  com- 


pany was  held  liable  to  exemplary  dam- 
ages when  it  not  only  ordered  a  fence 
built  across  the  plaintiff's  inclosure 
without  leaving  an  opening,  but  failed 
to  provide  one  after  notice  to  its  of- 
ficers that  an  opening  was  needed,  and 
although  openings  were  made  for  neigh- 
bors on  both  sides  of  the  plaintiff.  Fly, 
J.,  said :  "The  corporation  is  considered 
as  acting  or  not  acting  .  .  .  when 
its  officers  act  or  do  not,  and  when  the 
officers,  namely,  the  roadmaster  and  gen- 
eral manager,  failed  to  act,  it  must  be 
taken  that  they,  and  through  them  the 
corporation,  ratified  the  acts  of  oppres- 
sion on  the  part  of  its  servants.  If 
the  roadmaster  or  the  general  manager 
could  have  authorized  the  building  of 
the  fence,  then  they  or  either  of  them 
could  ratify  the  acts  of  the  servants  in 
building  it." 

1  Peterson  v.  Middlesex  <&  8.  Traotion 
Co.  (1904)  71  N.  J.  L.  296,  299,  59  Atl. 
456,  the  court  also  saying:  "Unless 
the  act  of  such  an  officer  is  treated  as 
the  act  of  the  corporation,  when  the 
question  of  approving  or  disavowing  the 
act  of  a  subordinate  employee  is  pre- 
sented, the  rule  which  holds  a  master 
liable  to  respond  in  punitive  damages 
for  the  malicious  and  wanton  act  of  his 
servant,  when  that  act  receives  the  ap- 
proval of  the  master,  has  no  application 
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act  of  the  servant  must  be  shown  to  be  by  some  chief  officer,  vice 
principal,  or  alter  ego  (as  be  is  sometimes  called)  of  the  company, 
who  must  be  proved  to  possess  under  and  for  the  company  sufficient 
authority  and  discretion  to  act  and  speak  for  the  company  as  if  it 
were,  figuratively  speaking,  bodily  present  in  the  persons  of  its  man- 
agers, speaking  and  acting  for  itself  and  on  its  own  responsibility.* 
No  such  authority  is  possessed  by  a  local  agent  or  subordinate  em- 
ployee as  a  general  rule ;  ^  at  least,  a  court  will  not  presume  the 
existence  of  the  authority  upon  the  part  of  such  employees,  in  the 
absence  of  proof  to  that  effect.*"  Malice  or  wantonness  of  a  con- 
ductor in  the  wrongful  ejection  of  a  passenger  was  not  necessarily 
imputable  to  the  railroad  company  because  the  expulsion  was  on 
account  of  a  supposed  improper  use  of  a  mileage  ticket,  and  the 
general  ticket  agent  of  the  company  was  present  at  the  time.**  Con- 
duct of  the  managing  editor  of  a  newspaper  corporation,  authoriz- 
ing or  approving  the  publication  of  a  libel  in  its  columns,  is  to  be 
regarded,  in  respect  of  the  allowance  of  exemplary  damages,  as  the 
conduct  of  the  corporation.**     Under  like  conditions  an  individual 


where  the  master  is  a  corporation,  for 
it  can  only  act  through  ofScers  selected 
to  represent  it.  ]No  case  can  be  found 
which  holds  such  a  doctrine." 

8  The  text  is  the  language  of  the  court 
in  Gulf,  C.  &  8.  F.  R.  Go.  v.  Reed 
(1891)  80  Tex.  362,  26  Am.  St.  Rep. 
749,  15  S.  W.  1105. 

9  Gulf,  G.  d  8.  F.  R.  Go.  v.  Reed 
(1891)  80  Tex.  362,  26  Am.  St.  Rep. 
749,  15  S.  W.  1105.  See  also  Lake  8hore 
d  M.  8.  R.  Go.  V.  Prentice  (1892)  147 
U.  S.  101,  114,  37  L.  ed.  97,  103,  13 
Sup.  Ct.  Rep.  261. 

10  Gulf,  G.  &  8.  F.  R.  Go.  v.  Reed 
(1891)  80  Tex.  362,  26  Am.  St.  Rep. 
749,  15  S.  W.  1105.  In  that  case  a  yard 
master  of  the  defendant  put  dead  cattle 
into  a  bayou,  thereby  polluting  a  spring 
which  supplied  the  plaintiff  and  his 
family  and  stock  with  water,  and  the 
plaintiff  had  made  ineffectual  complaint 
thereof  to  a  person  at  defendant's  local 
office  who  "acted  as  if  he  had  control 
and  management  of  the  ofBce  and  those 
in  it."  The  court  said:  "Neither  the 
yard  master  who  committed  the  torts 
nor  the  agent  to  whom  the  complaint  of 
the  last  trespass  was  made  by  the  plain- 
tiff is  shown  to  have  been  a  chief  of- 
ficer, vice  principal,  or  independent  rep- 
resentative of  the  company  in  the  mat- 
ter complained  of;  consequently,  under 


the  law,  the  corporation  cannot  be  held 
liable  for  punitory  damages  on  account 
of  the  wilful  act  of  the  one  in  commit- 
ting the  tort,  or  for  the  conduct  of  the 
other  in  adopting  or  approving  it,  even 
if  his  conduct  can  be  said  to  have  that 
effect." 

11  Pittsburgh,  C.  G.  &  8t.  L.  R.  Go.  v. 
Russ  (1893)  6  C.  C.  A.  597,  18  U.  S. 
App.  279,  57  Fed.  822,  where  it  ap- 
peared, said  the  court,  that  the  ticket 
agent  was  on  the  train,  though  not  in 
the  car  from  which  the  plaintiff  was 
ejected,  and  that  the  conductor  con- 
ferred with  him  about  the  plaintiff's 
ticket,  but  it  was  not  shown  that  he  had 
authority  over  the  conductor,  or  at- 
tempted to  dictate  or  influence  his  con- 
duct towards  the  plaintiff.  "Besides,  if 
any  question  was  to  be  made  of  the  tick- 
et agent's  participation  in  the  expulsion, 
or  of  the  company's  responsibility  other- 
wise for  the  wantonness  or  malice  of  the 
conductor,  it  should  have  been  submitted 
to  the  jury  for  decision  upon  the  evi- 
dence. This  court  cannot  review  ques- 
tions of  fact  in  a  case  at  law." 

12  Hoboken  Printing  &  Pub.  Go.  v. 
Kahn  (1896)  59  N.  J.  L.  218,  59  Am. 
St.  Rep.  585,  35  Atl.  1053,  in  which 
case,  as  explained  in  Peterson  v.  Middle- 
sex d  8.  Traction  Go.  (1904)  71  N  J 
L.  296,  59  Atl.  456,  the  defendant  com- 
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proprietor  of  a  newspaper  may  be  liable  to  exemplary  damages  for 
publication  of  a  libel  without  his  personal  knowledge.^® 

It  was  intimated  in  a  Texas  case  that  a  railroad  conductor's  un- 
provoked assault  and  battery  upon  a  passenger,  made  solely  for 
personal  revenge,  and  utterly  unrelated  to  the  conductor's  discharge 
of  his  duties,  was  incapable  of  being  ratified  so  as  to  fix  his  evil 
motive  upon  the  company,  and  subject  it  to  exemplary  damages.^* 


pany  had  published  a  libel  against  the 
plaintiff,  who  called  upon  the  defend- 
ant's managing  editor  on  the  day  follow- 
ing and  demanded  a  retraction,  but  in- 
stead of  a  disavowal  of  responsibility 
for  the  libel,  there  was  a  practical  re- 
publication of  it  in  a  subsequent  num- 
ber of  the  defendant's  newspaper,  and 
this  was  manifestly  the  act  of  the  man- 
aging editor,  for  which  the  defendant 
might  be  visited  with  exemplary  dam- 
ages. In  the  original  case  it  is  not  clear 
whether  the  decision  rested  upon  the 
editing  of  the  first  libelous  article  by  a 
representative  of  the  principal,  or  upon 
the  ratification  implied  in  the  publica- 
tion of  the  second  article.  This  uncer- 
tainty is  alluded  to  in  Fohrmami  v. 
Consolidated  Traction  Co.  (1899)  63  N. 
J.  L.  391,  394,  43  Atl.  892. 

li  Crane  v.  Bennett  (1904)  177  N.  Y. 
106,  110,  101  Am.  St.  Rep.  722,  69  N. 
E.  274,  where  Martin,  J.,  said:  "Al- 
though a  mere  servant  or  agent  em- 
ployed to  perform  some  specific  act  for 
a  principal  may  not  render  the  latter 
absolutely  liable  for  increased  damages 
on  account  of  his  motives  in  performing 
it,  yet,  when  a  principal  surrenders  to 
his  general  manager  and  employees  all 
his  business  afifairs,  or  the  general  man- 
agement of  some  particular  business, 
absents  himself  from  the  jurisdiction 
where  his  paper  is  edited  and  published, 
leaving  such  manager  in  entire  charge 
thereof,  he  is  responsible  for  the  man- 
ner in  which  his  business  is  conducted. 
.  .  .  Therefore,  while,  as  was  held 
by  the  trial  court,  the  defendant  might 
not  have  been  liable  for  any  personal 
ill-will  of  his  employees  or  servants 
against  the  plaintiff,  if  there  was  a  wil- 
ful departure  from  such  business  for 
their  private  or  individual  purposes,  yet 
he  is  responsible  for  the  manner  in 
which  the  business  so  delegated  was  per- 
formed by  his  manager,  and  if  the  pub- 
lication complained  of  was  wanton, 
reckless,   or   heedless   of   the   rights    or 


feelings  of  the  plaintiff,  and  upon  being 
apprised  of  the  groundlessness  of  the 
charges  there  was  a  continued  refusal 
to  make  or  publish  any  retraction  there- 
of, the  defendant  was  fully  responsible 
for  the  acts  of  his  general  manager,  and 
liable  for  such  punitive  damages  as  the 
jury,  in  its  discretion,  might  award." 
To  the  same  effect,  see  Malloy  v.  Bennett 
(1883)  15  Fed.  371,  374. 

HDilUnffham  v.  Anthony  (1889)  73 
Tex.  47,  3  L.R.A.  634,  15  Am.  St.  Rep. 
753,  11  S.  W.  139,  where  Stayton, 
Ch.  J.,  said :  "If  there  were  no  other 
ground  on  which  appellants  could  be 
held  liable  for  actual  damages  resulting 
from  the  injuries  received  by  appellee 
from  the  battery  made  upon  him  by  the 
conductor  than  that  they  had  ratified 
his  act,  could  their  liability  be  fixed  on 
that  ground,  however  clear  their  sub- 
sequent approval  of  his  act  might  be 
made  to  appear  ?  'In  order  to  constitute 
one  a  wrongdoer  by  ratification,  the 
original  act  must  have  been  done  in 
his  interest,  or  been  intended  to  further 
some  purpose  of  his  own.'  Cooley,  Torts, 
127.  ...  In  the  case  before  us 
there  can  be  no  pretense  that  the  act 
of  the  servant  was  done  in  the  interest 
of  appellants,  under  any  pretense  of  au- 
thority from  them,  or  to  further  any  in- 
terest of  themselves  or  the  corporation 
whose  business  and  property  they  were 
controlling,  and  there  was  no  ground 
on  which  to  base  ratification,  which  is 
but  an  agreement,  express  or  implied,  by 
one,  to  be  bound  by  the  act  of  another, 
performed  for  him.  If  appellants  could 
not  be  held  to  have  ratified  their  serv- 
ant's unauthorized,  wilful,  malicious 
act,  not  done  in  their  interest  or  for 
their  benefit  in  fact  or  pretense,  it  is 
not  perceived  on  what  ground  they  can 
be  held  to  be  affected  by  the  animus  with 
which  the  servant  committed  the  act; 
and  unless  they  could  be  so  affected, 
there  is  no  legal  ground  for  awarding 
against   them   exemplary   damages.     If 
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2562.  Eatification  by  failure   to   discharge   offending   servant. — A 

master's  retention  of  a  servant  in  his  employment,  after  knowledge 
that  the  servant's  tortious  conduct  on  the  occasion  in  controversy 
was  wilful  and  malicious,  would  tend  to  prove  ratification  sufficient 
to  support  a  verdict  for  exemplary  damages.^  In  respect  of  liability 
of  railroad  companies  to  exemplary  damages  for  torts  of  servants 


the  servant's  act  be  one  not  authorized 
by  the  master,  or  one  not  done  in  the 
exercise  of  a  power  fairly  arising  from 
the  character  of  his  employment,  but 
be  an  act  done  for  the  use  or  benefit  of 
the  master,  then  the  master  may  doubt- 
less ratify  the  act  of  the  servant  through 
which  a  tort  was  committed;  and  it  may 
be  that  in  such  case  the  ratification  of 
the  master  would  fix  upon  him  the  bad 
motive  which  prompted  the  servant's 
act,  and  thus  impose  on  the  master  a 
liability  even  for  exemplary  damages. 
It  has  been  so  held  by  courts  that  hold 
the  master  not  liable  for  exemplary 
damages  in  all  cases  in  which  the  serv- 
ant is.  Bass  V.  Chicago  &  N.  W.  R. 
Co.  (1877)  42  Wis.  654,  24  Am.  Rep. 
437.  Such  may  be  the  effect  of  the  de- 
cisions in  this  state  to  which  we  have 
referred,  though  there  are  contrary 
holdings.  Sutherland  v.  Sutherland 
(1873)  69  111.  481.  Such  a  question, 
however  is  not  before  us." 

1  Robinson  v.  Superior  Rapid  Transit 
R.  Co.  (1896)  94  Wis.  345,  350,  34 
L.R.A.  205,  59  Am.  St.  Rep.  896,  68  N. 
W.  961.  See  also  Pfister  v.  Milwaukee 
Free  Press  Co.  (1909)  139  Wis.  627, 
121  N.  W.  938  as  quoted  in  §  2561  note 
3,  oMte. 

In  Bass  v.  Chicago  &  N.   W.  R.  Co. 

(1876)  39  Wis.  636,  the  court,  speak- 
ing of  testimony  tending  to  prove  that 
the  defendant  had  retained  a  brakeman 
in  its  employ  after  notice  of  the  conduct 
complained  of,  and  promoted  him  to  a 
position  of  greater  responsibility,  said : 
"If  the  defendant  did  so  with  knowledge 
that  its  brakeman  had  assaulted  the 
plaintiff  and  forcibly  ejected  him  from 
the  car  in  tlie  manner  and  under  the 
circumstances  alleged  in  the  complaint, 
that  might  be  such  a  ratification  of  the 
act  of  the  brakeman  as  would  have  au- 
thorized the  jury,  in  its  discretion,  un- 
der proper  instructions,  to  award  ex- 
emplary damages  against  the  defend- 
ant." 

In  Bass  v.  Chicago  (t  N.  W.  R.  Co. 

(1877)  42  Wis.  654,  24  Am.  Rep.  437, 


holding  the  defendant  liable  in  ex- 
emplary damages,  the  court  said  that 
the  cases  of  Craker  v.  Chicago  &  N.  W. 
R.  Co.  (1895)  36  Wis.  657,  17  Am.  Rep. 
504,  and  Boss  v.  Chicago  &  N.  W.  R.  Co. 
(1876)  39  Wis.  636,  "establish  the  pro- 
position .  .  .  that  if  the  defendant 
retained  the  brakeman  in  its  employ- 
ment, and  especially  if  it  promoted  him 
in  its  service,  with  knowledge  that  he 
had  assaulted  the  plaintiff  and  forcibly 
ejected  him  from  the  car  under  the  cir- 
cumstances stated  in  the  complaint,  that 
is  or  may  be  such  a  ratification  or  adop- 
tion by  the  defendant  of  the  wrongful 
act  of  the  brakeman  as  will  authorize 
the  imposition  of  punitory  damages  in 
this  action." 

In  New  Orleams,  St.  L.  d  C.  R.  Co.  v. 
Burke  (1876)  53  Miss.  200,  24  Am. 
Rep.  689,  the  plaintiff,  a  passenger,  was 
savagely  assaulted  by  other  passengers, 
who  were  servants  of  the  defendant,  but 
off  duty  at  the  time.  Defendant's  con- 
ductor refused  to  interfere  for  the  plain- 
tiff's protection.  The  railroad  company 
subsequently  investigated  the  affair,  but 
did  not  discharge  anyone,  and  before  the 
trial  a  principal  actor  in  the  assault 
was  promoted.  "Such  want  of  apprecia- 
tion of  the  outrage,  on  the  part  of  the 
corporation,"  contributed  to  justify  a 
verdict  for  exemplary  damages. 

In  Tanger  v.  Southwest  Missouri  Elec- 
tric R.  Co.  (1900)  85  Mo.  App.  28,  the 
court  said :  "The  verdict  of  the  jury  de- 
termined that  the  conductor's  act  was 
wanton,  and  the  record  discloses  that 
defendant  retained  him  in  his  employ- 
ment after  a  knowledge  of  his  wilful 
and  wanton  conduct.  It  must  be  held, 
therefore,  to  have  ratified  his  act,  and 
to  be  liable  to  punitive  damages." 

In  Denison  £  8.  R.  Co.  v.  Ramdell 
(1902)  29  Tex.  Civ.  App.  460,  69  S. 
W.  1013,  where  the  defendant's  con- 
ductor viciously  assaulted  the  plaintiff 
in  ejecting  him  from  a  train,  a  judgment 
for  exemplary  damages  was  afl5rmed,  it 
appearing  that  the  conductor  was  ar- 
rested and  taken  before  a  justice  of  the 
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operating  their  trains,  Chief  Justice  Ryan,  of  Wisconsin,  said :  "The 
warning  to  dismiss  tortious  servants  in  such  cases  cannot  be  made 
too  emphatic.  Carrier  corporations  must  fulfil  their  duty  to  their 
passengers;  and  that  cannot  well  be  done  by  retaining  in  the  per- 
formance of  the  duty  servants  who  abuse  their  trust  by  oppressing 
passengers  committed  to  their  care.  If  railroad  companies  neglect 
the  warning,  they  must  expect  the  consequences."  ^  In  one  case 
where  the  porter  on  a  Pullman  ear,  in  the  course  of  his  employment, 
brutally  assaulted  a  passenger  without  provocation,  the  court  per- 
ceived sufficient  evidence  of  ratification  of  his  act  by  the  car  com- 
pany, although  the  latter  had  discharged  him.*  But  the  fact  that 
a  servant  guilty  of  misconduct  causing  or  aggravating  an  injury  is 

peace,  that  the  defendant's  attorneys  Sa,  in  this  case,  where  the  tortious  ot- 
appeared  and  defended  him,  that  the  de-  fleer  was  retained,  the  court  sanctions 
fendant's  general  manager  was  present  punitory  damages  as  well.  In  the  one 
during  the  trial,  and  heard  the  testi-  case  the  dismissal  of  the  offending 
mony,  and  paid  the  conductor's  fine,  and  servant  was  held  to  be  a  disavowal  of 
that  the  defendant  retained  the  con-  the  act,  purging  it  of  malice  as  against 
ductor  in  its  employ  after  the  assault.  the  corporation.  In  the  other,  the  re- 
in Peterson  v.  Middlesex  &  8.  Trac-  tention  of  the  offending  servant  is  held 
tion  Co.  (1904)  71  N.  J.  L.  296,  59  Atl.  as  an  avowal  of  his  act,  charging  the 
456,  the  defendant  offered  evidence  to  corporation  with  his  malice.  It  is  dif- 
show  that  the  plaintiff  had  lodged  a  fieult  to  understand  how  the  latter  can 
criminal  complaint  against  the  defend-  be  wrong,  if  the  former  be  right.  The 
ant's  railway  conductor  for  the  alleged  dismissal  operated  as  condemnation; 
assault  which  was  the  foundation  of  the  retention  as  justification." 
the  action,  that  the  complaint  was  fol-  In  Gasway  v.  Atlanta  d  W.  P.  R.  Co. 
lowed  by  an  indictment,  and  that  the  (1877)  58  Ga.  216,  the  court,  after 
trial  resulted  in  the  acquittal  of  the  con-  stating  the  responsibility  of  railroad 
ductor.  It  had  already  appeared  in  the  common  carriers  for  exemplary  dam- 
case  that  the  conductor  had  been  re-  ages,  said:  "Especially  do  we  think 
tained  in  the  employ  of  the  defendant,  that  these  principles  should  be  applied 
notwithstanding  his  assault  upon  the  when  the  conductors  and  baggage  mas- 
plaintifl".  It  was  held  that  the  offered  ters,  so  acting  towards  passengers,  are 
evidence  was  improperly  excluded.  Said  retained  by  the  managing  agents  of  the 
the  court:  "The  question  whether  the  company,  and  thereby  their  conduct  rat- 
retention  by  a  master  of  a  servant  who  ified  by  implication  by  the  higher  offi- 
has  injured  a  third  person  by  a  wanton  cials.  ...  If  they  discharge  sueh 
and  malicious  act  will,  standing  alone,  servant,  it  would  show  disapproval  of 
support  the  conclusion  that  the  serv-  his  conduct,  and  may  mitigate  damages ; 
ant's  act  has  received  the  approval  of  if  they  retain  or  promote  him,  it  may 
the  master,  has  never  been  passed  upon  go  to  aggravate  the  wrong  by  ratifying 
by  this  court.  The  defendant  company  the  conduct  of  the  wrongdoer."  See  also 
was,  for  this  reason,  entitled  to  put  in  Malecek  v.  Tower  Grove  &  L.  R.  Co. 
any  evidence  which  would  naturally  (1874)  57  Mo.  17,  21. 
tend  to  rebut  such  a  presumption."  S  Pullman  Palace  Car  Co.  v.  Law- 
ZBass  V.  Chicago  d  N.  W.  R.  Co.  rence  (1897)  74  Miss.  782,  22  So.  53, 
(1877)  42  Wis.  654,  679,  24  Am.  Rep.  where  the  court  said:  "There  was  vir- 
437.  In  another  part  of  the  same  opin-  tually  ratification  of  the  wanton  assault 
ion,  he  said:  "In  Craker  v.  Chicago  d  of  the  porter.  He  was  not  discharged 
TJ.  W.  R.  Co.  (1875)  36  Wis.  657,  17  because  of  any  disavowal  of  his  act,  but 
Am.  Rep.  504,  where  the  tortious  of-  under  a  general  rule  of  the  company  by 
fleer  was  promptly  dismissed,  the  court  which  every  servant  of  the  company 
sanctioned  compensatory  damages  only,  who  was  so  unfortunate  as  to  have  a 
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continued  in  the  employ  of  the  master  does  not  alone  suffice  to  estab- 
lish ratification  of  the  censurable  features  of  the  servant's  conduct.* 
"The  continued  employment  may  be  wholly  without  reference  to  or 
connection  with  the  acts  of  the  servant  in  the  matter  about  which 


personal  difficulty  with  a  passenger, 
whether  necessarily  or  unnecessarily, 
rightfully  or  wrongfully,  was  required 
to  leave  the  service  of  the  company, — 
a,  rule  as  unjust  as  heartless  in  those 
eases  where  the  difficulty  was  unavoid- 
able. Not  only  was  there  no  disavowal 
in  the  discharge  of  the  porter,  but  the 
companj'  has  made  strenuous  effort  to 
prove  that  the  act  of  its  servant  was 
neither  wilful  and  wanton,  nor  even  im- 
proper and  wrongful;  and  to  the  vicious 
assault  on  the  person  of  appellee,  the 
company,  on  trial  below,  made  an  un- 
warranted and  violent  attack  upon  the 
conduct  and  character  of  appellee,  and 
all  this  after  the  company  knew,  from 
its  own  conductor's  report  of  the  por- 
ter's assault,  what  the  facts  were  con- 
nected with  that  assault.  So,  if  the 
rule  thought  by  learned  counsel  for  ap- 
pellant were  the  true  one,  the  appel- 
lant's ratification  of  its  servant's  act 
might  fairly  be  said  to  be  clearly 
shown." 

*  Robinson  v.  Superior  Rapid  Transit 
R.  Co.  (1896)  94  Wis.  345,  34  L.R.A. 
205,  59  Am.  St.  Rep.  896,  68  N.  W.  961; 
Dillingham  v.  Anthony  (1889)  73  Tex. 
47,  55,  3  L.R.A.  634,  15  Am.  St.  Rep. 
753,  11  S.  W.  139,  where  the  court  (per 
Stayton,  Ch.  J.)  also  said:  "The  whole 
doctrine  of  ex  post  facto  anvmus,  as  a 
basis  for  exemplary  damages,  seems  to 
us  an  anomaly.  It  goes  further  than 
to  punish  for  evil  motive,  and  condemns 
and  punishes  for  evil  afterthought  im- 
puted, which  the  court  below  informed 
the  jury  existed  as  a  matter  of  law  if 
the  conductor  was  retained  in  the  serv- 
ice after  knowledge  of  his  misconduct. 
There  are  cases  which  hold  that  reten- 
tion in  service  under  such  circumstances 
amounts  to  ratification  of  acts  that  may 
be  ratified,  but  it  seems  to  us  that  this 
is  not  necessarily  true,  and  that  when 
ratification  is  an  issue,  this  should  be 
left  to  the  jury  or  court  trying  the 
cause,  under  all  the  evidence,  to  be 
passed  upon  as  any  other  fact  in  issue." 

"It  would  indeed  be  a  harsh  rule — 
harsh  in  its  effect  on  all  employees — 
that  would  hold  a  railroad  company  to 
have  ratified  the  employee's  act  merely 


because,  before  trial,  the  employee  was 
not  discharged.  Such  rule  would  put 
their  continued  employment  in  jeopardy 
every  time  an  accident  occurred,  not  be- 
cause the  employee  was  shown  to  have 
been  guilty  of  wanton  conduct,  but  be- 
cause the  railroad  company  stood  in 
danger  that  wantonness  might  be  estab- 
lished." Toledo,  St.  L.  &  W.  R.  Co.  v. 
Gordon  (1906)  74  C.  C.  A.  289,  143  Fed. 
95.  To  the  same  effect  see  Cobb  v. 
Simon  (1903)  119  Wis.  597,  100  Am.  St.. 
Rep.  909,  97  N.  W.  276. 

In  EdelmoMn  v.  St.  Louis  Transfer  Co. 
(1877)  3  Mo.  App.  503,  Where  the  plain- 
tiff was  injured  in  a,  collision  with  a 
wagon  carelessly  driven  by  defendant's 
servant,  judgment  on  a  verdict  for  ex- 
emplary damages  was  reversed,  the- 
court  saying:  "The  fact  that  the  de- 
fendant did  not  discharge  its  driver 
after  learning  of  the  accident  had  nO' 
tendency  to  prove  a  ratification  by  de- 
fendant of  his  act.  To  hold  the  defend- 
ant liable  for  vindictive  damages  by  vir- 
tue of  a  ratification,  the  plaintiff  must 
at  least  prove  some  affirmative  act. 
Mere  negation,  or  absence  of  action, 
cannot  operate  as  a  ratification  in  any 
such  case  as  the  present.  The  fallacy 
lies  in  assuming  that  there  was  some  ob- 
ligation on  the  defendant  to  act,  and 
to  conclude  itself  by  its  action.  If  it. 
discharged  the  driver  on  account  of  the 
accident,  this  would  be  taken  as  evidence- 
of  its  liability;  else,  it  would  be  argued, 
why  discharge  him?  If,  on  the  con- 
trary, there  is  no  discharge,  a  ratifica- 
tion is  inferred.  This  would  be  to  re- 
duce parties  to  a  dilemma  to  which  the 
law  does  not  drive  them.  The  law  can 
make  no  distinction  between  cases  which 
are  plain  and  those  which  are  not  plain. 
And  investigation  may  completely  alter 
the  aspect  of  the  case;  and  it  is  the 
right  of  a  party  charged  to  have  the- 
investigation  made  under  the  safeguards 
provided  by  law.  The  defendant  was 
entitled  to  stand  on  its  legal  rights, 
and  the  plaintiff  to  stand  on  his  legal' 
remedies.  The  foreman  of  the  company 
had  no  personal  knowledge  of  the  acci- 
dent, and  neither  by  word  nor  deed' 
sanctioned  any  wrongdoing.     It  is  true,. 
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•complaint  is  made."  *  Katification  can  only  be  inferred  from  acts 
which  evince  clearly  and  unequivocally  the  intention  to  ratify,  and 
not  from  acts  v?hich  may  be  readily  and  satisfactorily  explained 
without  involving  any  such  intention.^  On  general  principles/  to 
authorize  an  inference  of  ratification  it  must  appear  that  the  party 
ratifying  had  knowledge  of  all  the  facts  and  circumstances  attend- 
ing the  transaction/  or  that  he  had  an  intention  to  take  upon  him- 


as  said  in  Perkins  v.  Missouri,  K.  &  T. 
R.  Co.  (1874)  55  Mo.  214,  that  slight 
acts  of  ratification  may  be  sufficient; 
but  the  mere  omission  to  act,  when  ac- 
tion might  compromise  the  legal  rights 
of  a  party,  is  not  sufficient.  In  such 
cases  there  is  no  legal  obligation  upon 
the  person  to  act,  and  where  there  is 
none  inaction   cannot  ratify." 

Where  a  telegraph  company  was  sued 
for  libel  in  transmitting  a  defamatory 
message,  its  employment,  some  eighteen 
months  after  the  message  was  sent,  of 
the  lad  who,  in  the  absence  of  the  regu- 
lar agent,  received  the  message,  "cannot 
be  called  a  serious  ratification,"  said  the 
court.  Western  U.  Teleff.  Co.  v.  Cash- 
man  (1904)  65  C.  C.  A.  607,  132  Fed. 
805. 

B  International  d  G.  N.  R.  Go.  v.  Mc- 
DonaU  (1889)  75  Tex.  41,  12  S.  W. 
S60,  quoted  with  approval  in  Gulf,  0.  d 
,S'.  F.  R.  Go.  V.  Reed  (1891)  80  Tex. 
362,  366,  26  Am.  St.  Rep.  749,  15  S.  W. 
1105. 

6  Williams  v.  Pullman  Palace  Car  Go. 
(1888)  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512,  3  So.  631,  where  counsel  urged 
that  the  defendant  had  ratified  the  act 
of  its  porter  in  viciously  assaulting  the 
plaintiff  by  retaining  him  in  its  employ 
after  the  knowledge  of  his  conduct,  and 
the  court  said:  "It  is  incredible  that 
the  company  should  have  intend<--d  to 
approve  or  ratify  such  conduct  as  thai 
attributed  to  the  porter.  .  .  .  Now, 
in  this  case,  there  were  no  witnesses  to 
the  incident  except  the  parties  thereto. 
They  gave  very  different  accounts  of  it. 
The  defendant,  prompted  by  its  previous 
knowledge  of  the  porter,  believed  his 
story,  and  did  not  believe  that  of  plain- 
tiff. It  illustrated  the  sincerity  of  its 
conviction  by  the  very  fact  of  retaining 
the  porter;  for  if,  after  this  incident, 
the  porter  had  again  committed  a  simi- 
lar outrage,  defendant  would  undoubted- 
ly have  subjected  itself  to  a  much  more 
dangerous  claim  for  damages.    If  it  hon- 


estly believed  that  the  porter  was  inno- 
cent of  the  outrageous  conduct  charged 
against  him,  his  retention  was,  under 
such  belief,  an  act  of  courageous  jus- 
tice, and  certainly  presents  no  element 
of  ratification.  Nor  is  the  case  affected 
by  the  fact  that  the  porter  was  crimi- 
nally prosecuted  and  convicted  for  as- 
sault and  battery.  His  own  testimony 
was  not,  under  the  law  then  in  force, 
admissible  in  that  prosecution.  And, 
moreover,  he  might  have  been  convicted 
on  evidence  falling  far  short  of  the  out- 
rage charged  by  plaintiff.  The  porter 
had  been  discharged  for  other  causes, 
before  the  trial  of  this  suit,  and  we 
think  the  defendant  company  cannot  be 
charged  with  ratification  of  such  an  out- 
rage, because,  in  the  conflict  between 
the  statements  of  the  parties,  it  believed 
its  own  servant,  and,  at  all  events, 
thought  it  just  to  preserve  the  status 
quo  until  the  judicial  determination  of 
the  dispute." 

7  See  for  example,  cases  cited  in  note 
on  "Effect  of  principal's  performance 
of  part  of  contract  in  ignorance  of  un- 
authorized provisions  inserted  by  his 
agent,  as  ratification  of  latter."  29 
L.R.A.(N.S.)   210. 

8  Per  Pryor,  J,,  in  DonvooM  v.  Man- 
hattan R.  'Go.  (1893)  1  Misc.  368,  21 
N.  Y.  Supp.  457,  where  it  was  unsuc- 
cessfully contended  that  the  defendant 
had  ratified  the  wantonness  of  its  con- 
ductor in  ejecting  the  plaintiff,  a  pas- 
senger on  its  cars.  In  Donivan  v.  Man- 
hattan R.  Go.  supra,  the  only  circum- 
stance adduced  to  fix  the  defendant  with 
exemplary  damages  for  the  wrongful 
ejection  of  the  plaintiff  from  the  defend- 
ant's car  was  the  alleged  fact  that  "after 
the  ticket  agent  reported  the  occur- 
rence," and  the  plaintiff  commenced  his 
suit,  the  defendant  did  not  discharge  the 
servant,  but  resisted  the  action  upon 
the  sole  issue  that  the  plaintiff  was  guil- 
ty of  misconduct,  and  that  the  servant 
had  a  right  to  eject  him."    Because  the 
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self,  without  inquiry,  the  risk  of  any  improper  acts  as  his  own.* 
Immediate  notice  to  the  conductor  in  charge  of  a  railroad  train  that 
a  wrong  had  been  inflicted  upon  a  passenger  by  one  of  the  conductor's 
subordinates  is  notice  to  the  corporation."  Notice  at  the  time  or 
after  the  action  for  damages  was  commenced  may  be  as  effectual  to 
fix  the  liability  of  the  defendant  to  exemplary  damages  as  notice 
before  the  action  was  commenced."  Where  a  verified  complaint 
in  the  action,  which  contained  a  statement  of  the  wrongs  inflicted 
upon  the  plaintiff,  was  served  a  few  days  after  the  cause  of  the' 
action  arose,  "certainly  that  was  notice  to  the  defendant  of  the  facts 
therein  stated."  ^*  In  any  case  the  master's  implied  sanction  of  a 
servant's  vicious  conduct  by  deliberately  suffering  him  to  remain  in 
the  master's  service  may  operate  decisively  to  support  a  verdict  for 
exceptionally  heavy  damages.** 


defendant  was  not  apprised  of  the 
wrongful  nature  of  the  servant's  act, 
but,  on  the  contrary,  manifestly  be- 
lieved him  innocent  of  any  wrong,  a 
judgment  for  exemplary  damages  was 
reversed. 

9Kutner  v.  Fargo  (1897)  20  Misc. 
207,  45  N.  Y.  Supp.  753,  per  Dugro, 
J.,  granting  a  new  trial  after  verdict 
against  the  defendant  for  malicious 
prosecution  instituted  by  a  servant. 

10  Bass  V.  Chicago  &  N.  W.  R.  Co. 
(1877)  42  Wis.  654,  24  Am.  Rep.  437, 
per  Lyon,  J.,  continuing  as  follows : 
"This  is  so,  because  the  whole  power 
and  authority  of  the  corporation  as  to 
passengers  on  the  train  is  vested  in 
the  commanding  oflBcer  of  the  train,  and 
it  is  quite  immaterial  whether  such 
oflBcer  has  or  has  not  power  to  discharge 
the  offending  subordinate,  or  whether  he 
does  or  does  not  report  his  information 
to  his  superior  officer.  It  is  also  quite 
immaterial  whether  the  conductor  or  his 
superior  officers  did  or  did  not  believe 
the  information  received  by  him  or 
them.  When  the  defendant,  through  its 
conductor,  was  informed  (it  matters 
not  by  whom)  that  its  brakeman  had 
committed  a  great  personal  outrage  up- 
on the  plaintiflf,  it  retained  the  brake- 
man  in  its  service  at  its  peril  of  the 
fact.  By  thus  retaining  him,  it  adopted 
and  confirmed  his  act,  whatever  it  was, 
and  assumed  the  liabilities  resulting 
therefrom."  In  a  concurring  opinion, 
Ryan,  Ch.  J.,  said:  "Notice  to  the  con- 
ductor was  notice  to  the  corporation. 
It  appears  also  that  the  attorney  of  the 


corporation  was  afterwards  charged,  or 
charged  himself,  with  inquiry  into  the 
facts.  If  he  were  seeking  for  the  facts 
rather  than  for  the  justification  for  the 
tort,  he  seems  to  have  shown  somewhat 
less  than  a  lawyer's  sagacity,  by  accept- 
ing the  statement  of  the  tortious  brake- 
man,  verified  only  by  a  suggestion  of  his 
good  character  by  the  conductor,  whose 
silent  acquiescence  in  the  tort  had  made 
him  quoad  the  appellant  [company]  al- 
most as  guilty  as  the  brakeman,  a  quasi 
particeps  delicto;  both  apparently  inter- 
ested in  suppressing  the  truth,  if  the 
truth  was  against  them.  This  looks 
very  like  indifference  to  the  wrongs  of 
the  passenger  and  sympathy  with  the 
offending  officer.  Certainly  the  corpor- 
ation was  put  upon  inquiry,  with  ample 
means  of  information.  And  this  is 
equivalent  to   actual  knowledge." 

I'^Ba^s  V.  Chicago  £  N.  W.  B.  Co. 
(1877)  42  Wis.  654,  670,  24  Am.  Rep. 
437. 

18  nid. 

"The  retaining  of  a  servant  in  its 
service  by  the  corporation  alter  it  has 
been  cited  to  answer  a  petition  the  al- 
legations of  which,  charging  gross  neg- 
ligence, are  denied  by  the  servant,  will 
not  of  itself  constitute  ratification." 
McGown  V.  International  d  G.  N.  R.  Co. 
(1892)   85  Tex.  289,  20  S.  W.  80. 

18  In  Ooddard  v.  Grand  Trunk  R.  Co. 
(1869)  57  Me.  202,  2  Am.  Rep.  39,  the 
plaintiff,  a,  passenger  on  the  defendant's 
train,  gave  up  his  ticket  to  a  brakeman 
who  was  authorized  to  demand  and  re- 
ceive   it.      The    latter    afterward    ap- 
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While  evidence  of  the  master's  retention  of  the  alleged  offending 
servant  in  his  employ,  or  his  maintaining  of  the  servant's  defense  in 
litigation  resulting  from  the  -wrongful  act,  may  properly  go  to  the 
jury  to  prove  ratification,  it  should  always  be  accompanied  with  a 
statement  by  the  court  of  its  nature,  purpose,  and  weight'*  A  ques- 
tion of  ratification  of  a  servant's  act  can  hardly  be  important  in  a 


preached  the  plaintiff,  denied  that  the 
ticket  had  been  surrendered,  and  as- 
saulted and  grossly  insulted  him.  Al- 
though there  was  no  actual  battery,  and 
no  evidence  of  any  pecuniary  loss  sus- 
tained by  the  plaintiff,  the  jury  rendered 
a  verdict  against  the  defendant  for 
$4,850.  Denying  a  motion  to  set  aside 
the  verdict  on  the  ground  that  it  was 
excessive,  the  court  said:  "We  have  no 
doubt  that  the  highly  punitive  character 
of  their  verdict  is  owing  to  the  fact  that 
after  Jackson's  [the  brakeman's]  mis- 
conduct was  known  to  the  defendants 
they  still  retained  him  in  their  service. 
The  jury  undoubtedly  felt  that  it  was 
due  to  the  plaintiff,  and  due  to  every 
other  traveler  upon  that  road,  to  have 
him  instantly  discharged;  and  that  to 
retain  him  in  his  place,  and  thus  shield 
and  protect  him  against  the  protestation 
of  the  plaintiff,  made  to  the  servant 
himself  at  the  time  of  the  assault,  that 
he  would  lose  his  place,  was  a  practical 
ratification  and  approval  of  the  serv- 
ant's conduct,  and  would  be  so  under- 
stood by  him  and  by  every  other  servant 
on  the  road.  And  when  we  consider  the 
violent,  long-continued,  and  grossly  in- 
sulting character  of  the  assault,  that  it 
was  made  upon  a  person  in  feeble 
health,  and  was  accompanied  by  lan- 
guage so  coarse,  profane,  and  brutal; 
that,  so  far  as  appears,  it  was  wholly 
unprovoked, — we  confess  we  are  amazed 
at  the  conduct  of  the  defendants  in  not 
instantly  discharging  Jackson.  Thus  to 
shield  and  protect  him  in  his  insolence 
deeply  implicated  them  in  his  guilt.  It 
was  such  indifference  to  the  treatment 
the  plaintiff  had  received,  such  indiffer- 
ence to  the  treatment  that  other  travel- 
ers might  receive,  such  indifference  to 
the  evil  influence  which  such  an  example 
would  have  upon  the  servants  of  this 
and  other  lines  of  public  travel,  that  we 
are  not  prepared  to  say  the  jury  acted 
unwisely  in  making  their  verdict  highly 
punitive.  We  cannot  help  feeling  that 
if  we  should  interfere  and  set  it  aside, 
our  action  would  be  most  unfortunate 


and  detrimental  to  the  public  interests. 
On  the  contrary,  if  we  allow  it  to  stand, 
we  cannot  doubt  that  its  influence  will 
be  salutary.  It  will  be  an  impressive 
lesson  to  these  defendants,  and  to  the 
managers  of  other  lines  of  public  travel, 
of  the  risk  they  incur  when  they  retain 
in  their  service  servants  known  to  be 
reckless,  ill-mannered,  and  unfit  for 
their  places.  And  it  will  encourage 
those  who  may  suffer  insult  and  violence 
at  the  hands  of  such  servants,  not  to  re- 
taliate or  attempt  to  become  their  own 
avengers,  as  is  too  often  done,  but  trust 
to  the  law  and  to  the  courts  of  justice 
for  the  redress  of  their  grievances.  It 
will  say  to  them,  be  patient  and  law 
abiding,  and  your  redress  shall  surely 
come,  and  in  such  measure  as  will  not 
add  insult  to  your  previous  injury." 

In  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Burst  (1859)  36  Miss.  660,  74  Am. 
Dec.  785,  the  plaintiff  was  carried  400' 
yards  beyond  the  station  where  he  had 
told  the  conductor  he  wished  to  stop; 
and  he  requested  the  conductor  to  run 
the  train  back,  but  the  conductor  re- 
fused, and  told  the  plaintiff  to  get  off 
the  train  or  he  would  carry  him  to  the 
next  station.  The  plaintiff  got  off  and 
walked  back,  carrying  his  valise  in  his 
hand.  The  plaintiff  testified  that  the 
conductor's  manner  toward  him  was  in- 
solent, and  the  defendants  having  re- 
fused to  discharge  him,  the  jury  re- 
turned a  verdict  for  $4,500  and  the 
court  refused  to  set  it  aside.  They  said 
the  right  of  the  jury  to  protect  the  pub- 
lic by  punitive  damages,  and  thus  pre- 
vent these  great  public  blessings  from 
being  converted  into  the  most  dansjer- 
ous  nuisances,  was  conclusively  settled  j 
and  they  hoped  the  verdict  would  have 
a  salutary  influence  upon  their  future 
management. 

1*  Woodward  v.  Eagland  (1895)  5 
App.  D.  C.  220,  where  judgment  for  the 
plaintiff  was  reversed  because  it  was 
thought  that  the  jury  were  not  duly 
restrained  from  giving  undue  weight 
and  importance  to  such  evidence. 
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jurisdiction  where  the  rule  is  that  exemplary  damages  are  awarded 
against  the  master  whenever  they  would  be  allowable  against  the 
servant  (§  2554,  ante)  ;  and  an  instruction  too  favorable  to  the  plain- 
tiff on  the  point  of  ratification  as  a  condition  of  defendant's  liability 
would  probably  be  treated  as  harmless  if  the  servant's  conduct  in 
the  particular  case  brought  him  within  the  condemnation  of  the 
rule.''*  Likewise  the  admission  of  evidence  that  the  defendant  con- 
tinued the  offending  servant  in  its  employ  would  be  harmless  error, 
even  conceding  that  it  did  not  tend  to  prove  ratification  of  his  acts.'* 
2563.  Exemplary  damages  in  libel  cases. —  In  an  action  against  a 
publisher  for  libel,  exemplary  damages  are  not  justified  unless  they 
are  based  upon  the  personal  fault  of  the  defendant;  such  damages 
are  not  recoverable  against  him  merely  because  his  agent,  the  writer 
of  the  libelous  article,  was  actuated  by  personal  malice.'     In  a  ISTew 


U  Dillingham  v.  Anthony  (1889)  73 
Tex.  47,  52,  53,  3  L.R.A.  634,  15  Am. 
St.  Rep.  753,  11  S.  W.  139. 

16  Cathey  v.  St.  Louis  &  8.  F.  R.  Go. 
(1910)  149  Mo.  App.  134,  142,  130  S. 
W.   130. 

1  Bun  Life  Assur.  Go.  v.  Bailey  (1903) 
101  Va.  443,  44  S.  E.  692;  Eviston  v. 
Cramer  (1883)  57  Wis.  570,  15  N.  W. 
760,  holding  the  proprietor  of  a  news- 
paper not  liable  in  exemplary  damages 
for  a  libelous  article  written  by  a  re- 
porter with  actual  malice,  but  published 
unwittingly  by  the  defendant  and  with- 
out malice;  Pfister  v.  Milwaukee  Free 
Press  Co.  (1909)  139  Wis.  627,  655,  121 
N.  W.  938;  Long  v.  Tribune  Printing 
Co.  (1895)  107  Mich.  207,  216,  65  N.  W. 
108,  stating  that  such  was  the  ruling  in 
Detroit  Daily  Post  Go.  v.  McArthur 
(1868)  16  Mich.  447,  454,  where  Camp- 
bell, J.,  said:  "There  is  no  doubt  of 
the  duty  of  every  publisher  to  see  at  all 
hazards  that  no  libel  appears  in  his 
paper.  Every  publisher  is  therefore 
liable  not  only  for  the  estimated  dam- 
ages to  credit  and  reputation,  and  such 
special  damages  as  may  appear,  but  also 
for  such  damages  on  account  of  injured 
feeling  as  must  unavoidably  be  inferred 
from  such  a  libel,  published  in  a  paper 
of  such  a  position  and  circulation.  But 
no  further  damages  than  these  should 
be  given,  if  he  has  taken  such  precau- 
tions as  he  reasonably  could  do  to  pre- 
vent such  an  abuse  of  his  columns. 
When  it  appears  that  the  mischief  has 
been  done  in  spite  of  precautions,  he 
ought  to  have  all  the  allowance  in  his 


favor  which  such  carefulness  would  jus- 
tify, in  mitigation  of  that  portion  of 
the  damages  which  is  awarded  on  ac- 
count of  injured  feelings.  The  employ- 
ment of  competent  editors,  the  super- 
vision by  proper  persons  of  all  that  is 
to  be  inserted,  and  the  establishment 
and  habitual  enforcement  of  such  rules 
as  would  probably  exclude  improper 
items,  would  reduce  the  blameworthi- 
ness of  a  publisher  to  a  minimum  for 
any  libel  inserted  without  his  privity  or 
approval,  and  should  confine  his  liabil- 
ity to  such  damages  as  include  no  re- 
dress for  wounded  feeling  beyond  what 
is  inevitable  from  the  nature  of  the 
libel.  And  no  amount  of  express  malice 
in  his  employees  should  aggravate  dam- 
ages against  him,  when  he  has  thus 
purged  himself  from  active  blame.  If, 
on  the  other  hand,  it  should  appear 
from  the  frequent  recurrence  of  similar 
libels,  or  from  other  proof  tending  to 
show  a  want  of  solicitude  for  the  proper 
conduct  of  his  paper,  that  the  publisher 
was  reckless  of  consequences,  then  he 
would  be  liable  to  increased  damages, 
simply  because  by  hif  own  fault  he  had 
deserved  them.  By  such  recklessness  he 
encourages  fault  or  carelessness  in  his 
agents,  and  becomes  in  a  manner  in 
complicity  with  their  misconduct. 
While,  therefore,  in  the  present  case  the 
reporters  were  guilty  of  carelessness  in 
receiving  hearsay  talk  of  legal  charges 
which  could  only  be  lawfully  published 
if  in  accordance  with  the  documentary 
facts,  and  while  there  could  be  no  justi- 
fication for  publishing  outside  scandal 
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Jersey  case  it  appeared  tliat  the  proprietor  of  a  newspaper  in  which 
a  libelous  article  was  published  was  ignorant  of  its  publication  until 
after  it  had  appeared,  and  it  was  held  that  he  would  not  be  liable 
to  exemplary  damages  for  this  publication,  made  without  his  knowl- 
edge or  consent,  except  upon  proof  of  his  subsequent  approval  of  it* 
The  court  there  said  that  "a  plaintiff  whose  claim  to  punitive  dam- 
ages rests  upon  a  wrongful  motive  of  defendant,  not  inherent  in  the 
offense  which  fixes  his  legal  liability,  must  present  some  proof  from 
which  such  wrongful  motive  may  be  legally  inferred."  ^  It  was  re- 
marked in  the  leading  Federal  case  relating  to  exemplary  damages 
against  a  principal  for  the  unauthorized  tort  of  his  agent,  that 
"though  the  principal  is  liable  to  make  compensation  for  a  libel  pub- 
lished, or  a  malicious  prosecution  instituted  by  his  agent,  he  is  not 
liable  to  be  punished  by  exemplary  damages  for  an  intent  in  which 
he  did  not  participate."  *  And  in  another  Federal  case  where  an 
action  for  a  libel  published  in  a  newspaper  was  brought  against  the 
proprietor,  who  was  an  absentee,  and  in  addition  to  the  fact  that  he 


against  an  individual,  from  any  source 
whatever,  yet  the  defendants  were  only 
responsible,  beyond  the  damages  recov- 
erable under  any  circumstances  for  such 
a  libel,  to  the  extent  of  their  own  con- 
duct in  the  care  or  want  of  care  used 
in  guarding  their  columns  against  the 
insertion  of  such  articles.  .  i  . 
There  is  room  for  the  ground  taken  by 
■the  plaintiffs  in  error,  that  the  charge 
of  the  court  left  it  in  tlit  power  of  the 
jury  to  hold  them  in  all  respects  identi- 
fied with  the  faults  of  their  agents." 
A  new  trial  was  therefore  granted. 

In  Hall  V.  Evening  Neuis  Asso. 
(1892)  94  Mich.  114,  53  N.  W.  952, 
a  libel  case  against  a  newspaper  corpo- 
ration, it  was  held  that  there  was  no 
error  in  an  instruction  authorizing  ex- 
emplary damages,  "as  the  evidence 
showed  that  information  of  the  falsity 
of  the  statements  contained  in  the  ar- 
iiele  was  brought  home  to  the  reporter 
before  the  article  was  published."  In 
another  place  the  court  says:  "The  un- 
disputed testimony  showed  that  the  ar- 
-tiele  was  published  after  notice  of  its 
falsity,"  so  it  is  not  impossible  that  the 
reporter  was  also  the  defendant's  editor 
in  respect  of  that  article. 

S  Raines  v.  Schultz  (1888)  50  N.  .J. 
L.  481,  14  Atl.  488,  holding  an  instruc- 
tion erroneous  which  told  the  jury,  in 
effect,  that  the  defendant  could  be 
mulcted  in  punitive  damages  upon  the 
M.  &  S.  Vol.  VII.— 493. 


same  proof  which  established  his  lia- 
bility for  compensatory  damages,  unless 
he  showed,  or  it  appeared,  that  he  dis- 
approved of  the  act  of  his  subordinate, 
the  court  said:  "It  is  the  proposal  to 
relieve  the  plaintiff  of  the  burden  of 
proof,  and  to  transfer  it  to  the  defend- 
ant, that  invites  discussion.  .  . 
Had  there  been  any  proof  of  such  ap- 
proval, any  testimony  of  general  in- 
structions, of  which  this  libel  was  out- 
growth, any  evidence  as  to  ratification, 
the  jury  might  have  been  warranted  in 
inferring  a  wrongful  motive  to  fit  the 
wrongful  act.  But  absence  of  proof  of 
his  disapproval,  absence  of  proof  that 
defendant  had  reproached  his  employee, 
or  that  he  had  discharged  him, — in  fine, 
absence  of  all  proof  bearing  on  the  es- 
sential question,  to  wit,  defendant's  mo- 
tive,— cannot  be  permitted  to  take  the 
place  of  evidence  without  leading  to  a 
most  dangerous  extension  of  the  doc- 
trine. Respondeat  superior."  The  fore- 
going case  was  cited  with  approval  in 
Lahe  Shore  d  M.  8.  R.  Go.  v.  Prentice 
(1892)  147  U.  S.  101,  37  L.  ed.  97,  13 
Sup.  Ct.  Rep.  261,  and  part  of  the  quota- 
tion above  given  was  there  adopted. 

3  Haines  v.  Schultz  (1888)  50  N.  J. 
L.  481,  14  Atl.  488. 

4  Lake  Shore  d  M.  S.  R.  Go.  v.  Pren- 
tice (1892)  147  U.  S.  101,  110,  37  L.  ed. 
97,   102,  13  Sup.  Ct.  Rep.  261. 
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could  have  no  personal  ill  will  against  the  plaintiff,  of  whom  he 
had  never  heard,  he  had  no  personal  oversight  of  the  conduct  of  his 
agents,  it  was  conceded  that  he  could  not  be  visited  with  exemplary 
damages  for  their  recklessness,  which  he  had  neither  known  nor  per- 
mitted nor  countenanced.'  But  he  had  prescribed  a  rule  for  his 
subordinates,  that  communications  of  a  defamatory  nature,  sent  by 
unknown  correspondents,  must  be  verified  on  investigation  by  an 
accredited  correspondent,  and,  when  thus  verified,  might  be  pub- 
lished; and  in  view  of  the  known  hazards  attending  such  an  im- 
primatur, a  jury  might  properly  find  that  the  rule  was  not  merely 
inadequate,  but  was  so  devised  as  to  show  that  the  proprietor  him- 
self was  recklessly  indifferent  to  the  rights  of  others,  and  this  is  an 
attitude  amounting  to  malice.* 

"A  corporation  engaged  in  publishing  a  newspaper  obviously  must 
act  by  selected  agents.  Its  directors  or  managers  cannot  formally 
pass  on  each  publication,  or  determine  what  is  to  be  admitted  therein. 

^Bennett  v.  Salisbury    (1897)    24  C.  as  to  be  justly  regarded  as  an  absence- 

C.  A.  329,  45  U.  S.  App.  636,  78  Fed.  of  care,  and  as  recklessness  with  respect 

769,  772.  to  the  rights  and  reputations  of  stran- 

s  Bennett  v.  Salisbury  (1897)  24  C.  gers  to  the  publisher.  The  excuse  was. 
C.  A.  329,  45  U.  S.  App.  636,  78  Fed.  itself  regarded  as  indicative  of  a  care- 
769,  where  a  judgment  for  exemplary  less  indifference  to  and  ignorance  of  the 
damages  was  affirmed,  Shipman,  J.,  say-  obligations  of  an  owner  to  use  his  prop- 
ing:  "The  subject  of  the  care  that  shall  erty  so  as  not  to  injure  others.  .  .  . 
be  demanded  from  the  large  daily  news-  Experience  has  shown  it  to  be  a  fact 
papers  of  the  country  in  the  investiga-  that  the  rule  of  implicitly  trusting  a 
tion  of  the  charges  of  misconduct  or  of  newspaper  correspondent  is  a  dangerous 
crime  which  they  publish  in  regard  to  one,  and  that  of  all  slanders  those  in 
persons  who  are  comparatively  unknown  regard  to  chastity  require  prudent  in- 
beyond  the  communities  in  which  they  vestigation,  lest  the  character  of  inno- 
live  has  been,  of  late,  frequently  before  cent  persons  should  suffer  a  lifelong 
judges  and  juries.  It  has  become  of  the  injury.  The  rule  in  question  turned 
course  of  business  of  newspapers  of  this  over  a  suspicious  story  from  an  un- 
class  to  receive  announcements  of  this  known  author  to  the  regular  correspond- 
character  from  news  bureaus  and  from  ent.  The  rule  is  silent  as  to  the  char- 
numerous  special  correspondents  who  acter  of  the  investigation,  the  character 
are  scattered  over  the  country,  and  it  of  the  man  who  is  to  make  it,  the  cau- 
has  been  the  custom  of  some  daily  jour-  tion,  the  prudence,  the  thoroughness 
nals  to  rely  upon  the  good  faith  and  with  which  it  must  be  conducted,  the 
accuracy  of  these  correspondents,  and  amount  of  proof  which  must  be  re- 
to  publish,  in  substance,  whatever  they  quired,  or  the  extent  of  the  report  which 
sent  over  their  own  signatures,  without  'must  be  made.  .  .  .  The  jury  prob- 
further  investigation  into  its  truthful-  ably  found  that  the  rule  was  inadequate 
ness,  and,  in  an  action  for  libel,  when  to  meet  the  imperative  demands  for 
the  falsehood  of  the  publication  was  prudence  and  caution  which  an  investi- 
manifest,  to  attempt  to  ward  off  the  gation  of  the  truth  of  such  a  narrative 
charge  of  recklessness  by  saying  that  required.  If  such  a  rule  is  to  protect 
the  information  was  received  and  was  from  punitive  damages  the  absent  or 
published  in  the  usual  course  of  busi-  nonresident  or  resident  owners  of  news- 
ness.  Neither  judges  nor  juries  have  papers  who  intrust  the  management  of 
been  satisfied  with  the  sufficiency  of  their  large  property  and  business  to 
this  kind  of  care.     It  is  so  insufficient  subordinate  agents,  the  principle  of  law 
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Such  determination  is  necessarily  committed  to  its  agents.  In  mak- 
ing such  determination  they  are  acting  within  the  scope  of  their 
employment.  The  intent  with  which  they  publish  must  be  imputed 
to  the  corporation  which  employs  them  to  make  the  publication  of 
the  newspaper.  If  the  intent  is  malicious,  the  corporation  must  be 
liable  therefor,  as  it  is  for  other  tortious  acts  of  its  agents,  done  with- 
in the  scope  of  their  aiithority  and  for  the  purposes  for  which  the 
corporation  was  created  and  the  agents  were  employed."  ''  In  a 
Federal  case  where  a  corporation  proprietor  was  held  liable  in  ex- 
emplary damages  for  libel  the  court  said:  "If  the  injury  done  to 
the  plaintiff  is  the  result  of  a  rule,  custom,  or  system  which  is  pre- 
scribed or  maintained  by  the  corporation  itself  as  a  part  of  its  regu- 
lar course  of  business,  and  which,  with  inexcusable  recklessness,  and 
in  wanton  disregard  of  others'  rights,  itself  promotes  the  circulation 
of  libels,  the  corporation  may  be  held  responsible,  although  it  was 
at  the  time  not  otherwise  a  participant  in  the  personal  express  malice 
or  criminal  carelessness  of  its  employee."  *  Where  a  newspaper 
owned  by  a  corporation  is  conducted  by  a  general  manager  whose 


which  makes  careless  indifference  to  an 
injury  which  may  happen  to  others 
equivalent  to  malice  can  be  easily  avoid- 
ed. It  is  probably  true  that  the  re- 
quirement of  a.  more  stringent  rule  and 
more  searching  habits  and  practice  of 
investigation,  and  of  more  self-denial 
in  respect  to  the  publication  of  libelous 
matter,  would  compel  a  marked  diminu- 
tion of  that  style  of  news,  but  such  a 
result  would  not  be  a  cause  for  anxiety." 

1  Eoholcen  Printing  &  Pub.  Go.  v. 
Kahn  (1896)  59  N.  J.  L.  218,  59  Am. 
St.  Rep.  585,  35  Atl.  1053.  In  Post  Pul. 
Go.  V.  Hallam  (1893)  8  C.  C.  A.  201,  16 
U.  S.  App.  613,  59  Fed.  530,  536,  the 
court  said  that  if  the  general  manager 
of  the  defendant  newspaper  corporation, 
in  approving  a  libelous  publication,  was 
moved  by  malice  or  its  equivalent,  his 
malice  was  in  law  tne  malice  of  the 
defendant.  In  Allen  v.  News  Pub.  Go. 
(1892)  81  Wis.  120,  50  N.  W.  1093,  a 
corporation  publishing  a  newspaper  was 
held  liable  to  exemplary  damages  for 
publishing  a  libel  maliciously  composed 
by  its  editor.  "The  act  of  the  editor 
in  respect  to  this  publication  was  the 
act  of  the  corporation,  and  his  malice 
is  the  malice  of  the  corporation."  See 
also  some  libel  cases  cited  in  §  2561, 
ante. 

In    Rose    v.    Imperial    Engine     Co. 


(1908)  127  App.  Div.  885,  112  N.  Y. 
Supp.  8  (judgment  affirmed  in  [1909] 
195  N.  Y.  515,  88  N.  E.  1130),  affirming 
a  judgment  for  exemplary  damages  for 
a  libelous  letter  written  by  the  defend- 
ant's servant,  it  did  not  appear  by  what 
name  or  title  the  servant's  position  and 
duties  were  designated,  but  the  court 
said:  "It  seems  that  he  at  least  had 
the  general  management  and  exclusive 
control  for  the  corporation  of  all  that 
part,  or  department,  of  its  business,  in 
the  management  of  which  and  as  a  part 
of  which  management,  direction,  and 
control  this  letter  in  question  was  writ- 
ten in  the  name  of,  and  as  a  letter  au- 
thorized by  the  corporation  itself." 

8  Per  Lacombe,  J.,  in  Press  Pub.  Co. 
V.  McDonald  (1894)  26  L.R.A.  531,  11 
C.  C.  A.  155,  26  U.  S.  App.  167,  63  Fed. 
238,  246,  holding  an  award  of  exemplary 
damages  proper,  the  plaintiff  having 
proved  "that  (presumably  either  to  save 
money  or  to  save  time)  the  defendant 
itself  devised  and  maintained  a  system 
of  general  instructions  under  which  any 
despatch  from  its  out-of-town  corre- 
spondents, although  containing  asper- 
sions on  the  character  of  private  per- 
sons, would  be  published  without  any 
effort  whatever  to  ascertain  its  accura- 
cy, even  by  the  exercise  of  the  ordinary 
and  reasonable  degree  of  care  which  per- 
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policy  is  to  increase  its  sale  by  making  sensational  charges  againsi 
individuals,  this  policy  strongly  indicates  reckless  indifference  or 
his  part  to  the  rights  and  reputations  of  others,  for  which  a  jury  iu 
a  case  of  libel  may  give  exemplary  damages  against  the  corporation." 
It  is  to  be  observed  that  all  of  the  foregoing  cases  cited  in  this 
section  were  decided  in  jurisdictions  where  the  rule  of  exceptional 
liability  (§  2556,  ante)  has  been  adopted. 

F.  Judgments. 


2564.  Judgment  in  favor  of  servant  as  bar  to  recovery  against 
master. —  In  actions  of  tort,  such  as  trespass,  if  the  defendant's  lia- 
bility is  necessarily  dependent  upon  the  culpability  of  another  who 
was  the  immediate  actor,  and  who,  in  an  action  against  him  by  the 
same  plaintiff  for  the  same  act,  has  been  adjudged  not  culpable,  the 
defendant  may  have  the  benefit  of  that  judgment  as  an  estoppel, 
even  though  he  would  not  have  been  bound  by  it  had  it  been  the  othei/ 
way.^  This  question,  arising  in  various  relations,  has  been  often 
the  subject  of  consideration  and  decision.*     In  an  early  English  case 


sons  not  in  the  newspaper  business  are 
accustomed  to  employ  with  despatches 
which  they  esteem  important.  .  .  . 
And  it  is  proved  in  this  case  to  a,  dem- 
onstration that,  had  the  rules  of  the 
World  [defendant's]  office  provided  for 
a  repetition  of  its  despatches,  this  par- 
ticular libel  on  the  plaintiff,  McDonald, 
would  not  have  been  published." 

In  Morning  Journal  Asso.  v.  Ruther- 
ford (1892)  16  L.R.A.  803,  2  C.  C.  A. 
354,  1  U.  S.  App.  296,  51  Fed.  513,  the 
defendant  corporation  was  sued  for  a 
libel  published  in  its  newspaper,  and  its 
editor  testified  that,  "on  seeing  the  ar- 
ticle in  the  Sun,  or  receiving  it  from  the 
United  Press  Association,  we  were  not 
supposed  to  make  any  inquiry  as  to  the 
truth  of  it,  and  I  did  not  make  any." 
If  this  did  not  evince  a  reckless  indiffer- 
ence to  the  rights  of  others,  which  is 
equivalent  to  an  intentional  violation  of 
them,  said  the  court,  it  is  somewhat  dif- 
ficult to  conceive  what  will ;  and  a  ver- 
dict for  exemplary  damages  was  sus- 
tained. 

9  Post  Puh.  Co.  V.  Hallam  (1893)  8 
C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed. 
530,    536. 

1  Portland  Gold  Min.  Co.  v.  Strat- 
ton's  Independence  (1907)  16  L.R.A. 
(N.S.)    677,  85  C.  C.  A.  393,  158  Fed. 


63,  where  the  owner  of  mining  property 
was  sued  by  an  adjoining  owner  for  an 
alleged  trespass  by  the  lessee  of  the 
defendant,  in  which  trespass  the  defend- 
ant had  not  in  any  way  participated. 
In  an  action  for  the  same  trespass 
against  the  lessee  the  latter  had  been  ex- 
onerated by  a  judgment  in  his  favor,  and 
this  judgment  was  held  to  bar  the  ac- 
tion in  the  instant  case.  "We  think  it 
could  not  well  be  otherwise,"  said  the 
court,  "for  when  the  plaintiff  has  liti- 
gated directly  with  the  immediate  actor 
the  claim  that  he  was  culpable,  and  up- 
on the  full  opportunity  thus  afforded  for 
its  legal  investigation  the  claim  has 
been  adjudged  against  the  plaintiff, 
there  is  manifest  propriety  and  no  in- 
justice in  holding  that  he  is  thereby 
concluded  from  making  it  the  basis  of  a 
right  of  recovery  from  another  who  is 
not   otherwise   responsible." 

2  See  a  multitude  of  authorities  cited 
in  the  note  on  "Judgment  in  favor  of 
employee  as  bar  to  recovery  against  em- 
ployer for  employee's  act  or  default," — 
54  L.R.A.  649.  For  other  cases  where 
the  doctrine  was  applied  to  actions  for 
personal  injuries,  in  which  the  defend- 
ant's liability  was  grounded  upon  the 
alleged  negligence  of  another  who,  when 
sued  by  the  plaintiff,  had  been  adjudged 
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which  was  an  action  for  the  conversion  of  an  ox,  the  defendant 
pleaded  that  in  a  prior  action  for  the  same  trespass,  prosecuted  hy 
the  same  plaintiffs  against  other  defendants,  the  latter  had  justified 
in  his  right  and  were  acquitted,  and  it  was  held  that,  if  the  second 
action  was  for  the  same  cause,  the  defendant's  plea  was  good,  for 
"although  he  be  a  stranger  to  the  record  whereby  the  plaintiffs  were 
barred,  yet  he  is  privy  to  the  trespass ;  wherefore  he  well  may  plead 
it,  and  take  advantage  of  it."  *  In  a  leading  case  in  the  United 
States,  where  trespass  quare  clausum  was  brought  against  one  who 
had  acted  under  the  direction  of  his  father,  it  appeared  that  in  a 
prior  action  by  the  plaintiff  against  the  father  for  the  same  act,  the 
father,  who  admitted  that  the  son  acted  under  his  direction,  had 
l)een  acquitted,  and  it  was  held  that  the  son  was  entitled  to  the  bene- 
fit of  that  adjudication.*  In  another  case  where  a  deputy  sheriff 
ivas  exonerated  by  a  verdict  and  judgment  in  an  action  of  trover 
for  the  conversion  of  property  taken  by  him  under  a  writ  of  attach- 
ment, the  judgment  enured  to  the  benefit  of  the  sheriff,  in  an  action 
of  trespass  against  the  latter.'     And  generally,   since  no  liability 


free  from  negligence,  see  (the  three  first 
are  specially  instructive)  Anderson  v. 
West  Chicago  Street  R.  Co.  (1902)  200 
III.  329,  65  N.  E.  717  (affirming  [1902] 
102  111.  App.  310),  an  excellent  case; 
Jenkins  v.  Atlantic  Coast  Line  R.  Co. 
(1910)  179  Fed.  535.  Bradley  v.  Rosen- 
thal (1908)  154  Cal.  420,  129  Am.  St. 
Rep.  171,  97  Pac.  875;  Featherson  v. 
Newlurgh  d  C.  Tump.  Road  Co.  ( 1893 ) 
71  Hun,  109,  24  N.  Y.  Supp.  603;  Hill 
V.  Bain  (1885)  15  R.  I.  75,  2  Am.  St.  Rep. 
873,  23  Atl.  44;  Stevick  v.  Northern 
J'.  R.  Co.  (1905)  39  Wash.  501,  81  Pac. 
999;  Doremus  v.  Root  (1901)  23  Wash. 
710,  54  L.R.A.  649,  63  Pac.  572;  Ander- 
son V.  Fleming  (1903)  160  Ind.  597,  66 
I,.R.A.  119,  67  N.  E.  443;  Muntz  v.  Al- 
giers &  G.  Street  R.  Co.  (1906)  116  La. 
236,  40  So.  688 ;  Chicago,  St.  P.  M.  &  0. 
R.  Co.  V.  McManigal  (1905)  73  Neb. 
580,  103  N.  W.  305,  107  N.  W.  243; 
Jacol)  V.  Oyster  Bay  (1905)  109  App. 
Div.  630,  96  N.  Y.  Supp.  626. 

^Ferrers  v.  Arden  (1701)  Cro.  Eliz. 
p/t.  2,  p.  668.  The  same  question  arose 
va  Biggs  v.  Benger,  2  Ld.  Raym.  1372, 
a,n  action  of  trespass  against  two  de- 
fendants. One  made  default,  and  the 
Cither  pleaded  that  the  act  charged  was 
done  by  him  in  the  right  of  his  code- 
lendant  and  under  the  license  of  the 
plaintiff.     The  latter  took  issue  on  the 


plea,  which  was  found  against  him,  and 
it  was  held  that  the  defendant  who  made 
default  was  entitled,  on  motion  in  ar- 
rest, to  the  benefit  of  the  plea,  because 
it  showed  that  the  plaintiff  could  have 
no  cause  of  action  against  him. 

4  Emery  v.  Fowler  39  Me.  326,  63  Am. 
Dec.  627,  where  the  court  said:  "To 
permit  a  person  to  commence  an  action 
against  the  principal,  and  to  prove  the 
acts  alleged  to  be  trespasses  to  have 
been  committed  by  his  servant  acting 
by  his  order,  and  to  fail  upon  the  merits 
to  recover,  and  subsequently  to  com- 
mence an  action  against  that  servant, 
and  to  prove  and  rely  upon  the  same 
acts  as  a  trespass,  is  to  allow  him  to 
have  two  trials  for  the  same  cause  of 
action,  to  be  proved  by  the  same  testi- 
mony. In  such  cases  the  technical  rule 
that  a  judgment  can  only  be  admitted 
between  the  parties  to  the  record  or 
their  privies  expands  so  far  as  to  admit 
it  when  the  same  question  has  been  de- 
cided and  judgment  rendered  between 
parties  responsible  for  the  acts  of 
others."  The  doctrine  of  that  case  was 
reaffirmed  in  Atkinson  v.  White,  60  Me. 
396. 

6  King  v.  Chase  (1844)  15  N.  H.  9, 
14  Am.  Dec.  675,  where  the  court  said: 
"The  sheriff  is  responsible  for  the  acts 
of  his  deputy  in  attaching  property.  The 
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attaches  to  a  master  for  an  act  of  a  servant  which  the  latter  was 
justified  in  doing  and  which  cast  no  personal  responsibility  upon 
him/  an  adjudication  in  favor  of  the  servant  may  be  pleaded  in  bar '' 
of  a  subsequent  action  against  the  master  for  the  same  act.* 

plaintiff  might  have  sued  the  defendant  were  irresponsible,  or  the  question  of 
for  the  act  of  Stebbins  [the  deputy]  in  intent  material,  it  might  be  otherwise." 
taking  the  oats.  But  he  had  the  right  A  verdict  exonerating  the  servant  in 
also  to  sue  Stebbins  himself,  and  this  he  an  action  against  master  and  servant 
elected  to  do.  Having  litigated  the  title  for  personal  injuries  caused  by  the  mis- 
to  the  oats  with  him,  and  failed,  he  feasance  of  the  servant  requires  an  ac- 
ought  to  be  precluded  from  trying  the  quittal  of  the  master  also.  McGinnis 
same  matter  in  another  suit  against  the  v.  Chicago,  B.  I.  &  P.  R.  Co.  (1906) 
defendant,  on  the  ground  that  the  de-  200  Mo.  347,  9  L.R.A.  (N.S.)  880,  118 
fendant  is  responsible,  and  that  he  had  a  Am.  St.  Rep.  661,  98  S.  W.  590,  9  Ann. 
right  of  action  against  him  also."  Cas.   656,   and  see   cases   cited   in   note 

8  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes  on  "Effect  of  verdict  for  servant  in  an 
(1891)  142  U.  S.  18,  35  L.  ed.  919,  12  action  against  master  and  servant  for 
Sup.  Ct.  Rep.  109,  holding  that  a  rail-  servant's  misfeasance," — 9  L.R.A. (N.S.) 
road  company  was  not  liable  for  the  act    880. 

of  its  conductor  in  injuring  a  passenger.  In  Sonnentheir  v.  Moody,  —  Tex.  Civ. 
where  the  conductor  was  merely  exercis-  App.  — ,  56  S.  W.  1001,  which  was  an 
ing  the  right  of  self-defense.  "It  would  action  for  conversion  against  persons 
seem  on  general  principles  that  if  the  charged  with  inducing  an  officer  to  make 
party  who  actually  causes  the  injury  is  a  wrongful  seizure  of  the  plaintift''s 
free  from  all  civil  and  criminal  liability  property,  it  was  held  that  the  plaintifl' 
therefor,  his  employer  must  also  be  en-  was  estopped  by  a  judgment  in  a  prior 
titled  to  a  like  immunity,"  said  Brewer,  action  by  him  against  the  officer,  where- 
J.,  in  that  case.  in  it  was  adjudged  that  the  seizure  was 

7  As  to  the  technical  sufficiency  of  a    lawful, 
plea  by  a  principal  of  a  former  adjudi-        "Where  a  litigant  has  chosen  to  pro- 
cation  in  favor  of  his  agent,  see  Marks    ceed  against  the  agents  of  a  corporation 
V.  Sullivan  (1893)  8  Utah,  406,  32  Pac.    for  misconduct  on  their  part,  and  has 
668.  been   defeated,   he   is   thereby   debarred 

*  "Where  the  real  actor,  none  the  less  from  litigating  the  same  cause  of  action 
liable  personally  because  acting  for  an-  against  the  principal."  KroUk  v.  Currtj 
other,  is  not  guilty,  it  necessarily  fol-  (1^07)  148  Mich.  214,  222,  111  N.  W. 
lows  that  the  party  for  whom  he  acted  '^^^-  "^  judgment  on  the  merits  in 
cannot  be."  Lake  Shore  &  M.  8.  R  Co  ^^^°^  °^  ^'^^  ^^°t  '«  ^  ^^"^  t°  an  action 
V.  Goldberg  (1878)  2  111.  App.  228  fgamst  the  principal  for  the  same  cause, 
where  the  defense  held  good  was  the  ac-    ^'"fT         P"°fPf's  liability  is  pred- 

quittal  of  another  defendant,  and  the  ?.  "l"?""  ^  .  t  *  '  T- *"  ?"*  " 
?    ii,      4!    i  iu  i  ii,         _!.  I  •     i,       judgment  against  the  agent  is  not  con- 

further  fact  that  the  party  sued  m  the    ^^J^^^  ;„  f„  ^,ti„„      "^i^^^  ^j,^       •„. 

instant  case  was  sought  to  be  charged  cipal."     Rookwrd  v.  Atlan,Uc  &  C    Air 

only  m  virtue  of  its  alleged  relation  as  Line  R.  Co.  (1909)  84  S.  C.  190   192,  27 

principal  to  the  one  so  acquitted.     But  L.R.A. (N.S.)  435,  137  Am.  St  Rep.  839, 

the  court  remarked  that  "if  the  agent  65  S.  E.  1047  {obiter). 
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2565.  General  rules. — It  is  well  settled  that  a  master  or  principal 
may,  under  certain  circumstances,  be  held  liable  criminally  for  an 
act  committed  by  the  hand  of  his  servant  or  agent  acting  either 
under  his  direct  authority  or  with  his  knowledge  or  consent,  or  with- 
out such  authority  or  knowledge,  or  even  in  disobedience  of  orders.^ 
The  rule  with  reference  to  master  and  servant  in  this  respect  seems 
to  be  in  no  wise  distinguishable  from  that  applicable  to  principal 

I  Reg.  V.  Holbrooh  (1877)  L.  R.  3  Q.    13   Cox,   C.   C.  650,  2  Am.  Crim.  Rep. 
B.  Div.   60,   47   L.  J.   Q.  B.  N.  S.   35,    643. 
37  L.  T.  N.  S.  530,  26  Week.  Rep.  144, 
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and  agent.  It  is  without  doubt,  however,  the  broad  general  rule  that 
a  master  is  not  responsible  for  the  criminal  acts  or  misdeeds  of  his 
servants,^  unless  he  in  some  way  participates  in,  countenances,  or 
approves  of  what  the  servant  does,*  or,  as  it  is  sometimes  put,  unless 
he  counsels,  commands,  aids,  or  abets  therein,  or  procures  the  com- 
mission of  the  act.*  He  must  have  knowledge  of,  and  give  his  assent 
to,  that  which  constitutes  the  violation  of  the  law;'  in  other  words, 
the  servant  must  be  acting  with  the  master's  authority."     If  the 


Z  Pendleton  v.  Kinsley  (1871)  3 
Cliff.  416,  Fed.  Cas.  No.   10,922. 

Where  fireworks  are  unlawfully  kept 
by  tlie  master,  and  through  the  negli- 
gence of  his  servants,  in  his  absence, 
a  fire  breaks  out  which  ignites  a  rocket 
which  flies  across  the  street  and  kills 
a  person,  he  cannot  be  convicted  of  man- 
slaughter. Reg.  V.  Bennett  (1858) 
Bell,  C.  C.  1,  8  Cox,  0.  C.  74,  28  L.  J. 
Mag.  Cas.  N.  S.  27,  4  Jur.  N.  S.  1088,  7 
Week.  Rep.  40. 

3  Com.  V.  NichoU  (1845)  10  Met.  259, 
43  Am.  Dec.  432. 

The  master  is  not  liable  criminally 
for  the  unlawful  acts  of  his  servant, 
though  committed  in  the  master's  busi- 
ness, unless  they  were  directed  by  him 
or  knowingly  acquiesced  in.  Orant  Bros. 
Gonstr.  Co.  v.  United  8tates  (1911)  13 
Ariz.  388,  114  Pac.  955. 

While  a  broader  rule  prevails  in  re- 
spect to  a  master's  civil  liability  for  the 
acts  of  his  servant  or  agent,  ordinarily 
he  is  not  held  responsible  criminally  un- 
less he  in  some  way  participates  in, 
countenances,  or  approves  the  act  of 
his  servant.  Generally,  if  a  servant 
acts  in  opposition  to  the  master's  will 
and  against  his  orders,  though  by  mis- 
take, the  master  cannot  be  punished 
criminally.  Com.  v.  Stevens  (1891) 
153  Mass.  421,  11  L.R.A.  357,  25  Am. 
St.  Rep.  647,  26  N.  E.  992. 

The  civil  liability  of  a  master  for  all 
acts  done  by  his  representative  in  the 
course  of  duty,  notwithstanding  that 
such  acts  are  in  fact  unauthorized  or 
prohibited,  is  required  by  the  necessi- 
ties of  everyday  life  and  business  inter- 
course; but  criminal  responsibility  is 
quite  different.  Taylor  v.  Nixon  [1910] 
2  I.   R.  94. 

i  Walters  v.  State  (1910)  174  Ind. 
545,  92  N.  E.  537. 

In  Rex  V.  Huggins  (1831)  2  Ld. 
Raym.  1574,  a  leading  case  on  the  sub- 
ject, an  indictment  was  found  against 


the  warden  of  a  prison  and  his  deputy, 
for  the  murder  of  a  prisoner  by  keeping 
him  in  an  unhealthy  place,  etc.  It  was 
proved,  on  the  trial  of  the  warden,  that 
the  act  complained  of  was  done  by  the 
deputy  alone,  without  the  command  or 
knowledge  of  the  principal.  The  court 
held  that,  though  the  evidence  showed 
the  deputy  to  be  guilty  of  the  offense 
charged,  yet  the  principal  was  not  lia- 
ble. It  was  said  by  the  court  in  that 
case  that,  though  the  defendant  was 
warden,  yet,  it  being  found  that  there 
was  a  deputy,  he  was  not,  as  warden, 
guilty  of  the  acts  committed  under  the 
authority  of  his  deputy;  that  he  should 
answer  as  superior  for  his  deputy  civ- 
illy, but  not  criminally;  that  though  a 
sheriff  must  answer  for  the  offenses  of 
his  jailer  civilly, — that  is,  he  is  sub- 
ject in  an  action  to  make  satisfac- 
tion to  the  party  injured, — ^yet  he  is 
not  to  answer  criminally  for  the  of- 
fense of  his  underofficer;  that  he  only 
is  criminally  punishable  who  imme- 
diately does  the  act  or  permits  it  to  be 
done  (Hale,  P.  C.  114),  that  therefore, 
if  an  act  be  done  by  an  underofficer, 
unless  it  is  done  by  the  command  or 
direction  or  with  the  consent  of  the 
principal,  the  principal  is  not  criminal- 
ly punishable  for  it. 

6  As  a  general  rule,  even  a  partner, 
on  the  theory  of  agency,  is  not  crim- 
inally liable  for  the  acts  of  his  asso- 
ciates done  without  his  knowledge  or 
consent.  Whitton  v.  State  (1859)  37 
Miss.  379. 

Although  a  master  is  liable  in  a  civil 
suit  for  the  negligence  or  unskilfulness 
of  his  servant  when  he  is  acting  in  the 
master's  employment,  the  master  cannot 
be  punished  by  indictment  for  the  of- 
fenses of  his  servant,  unless  they  were 
committed  by  his  command  or  with  his 
assent.  Hipp  v.  State  (1839)  5  Blackf. 
149,  33  Am.  Dec.  463. 

6  The  general  rule  is  that  an  employer 
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master  does  not  aid  or  abet,  countenance  or  approve,  or  liave  knowl- 
edge of  the  act  of  his  servant,  it  is  the  general  rule  that  he  cannot  be 
punished  criminally  therefor,  unless  liability  has  been  imposed  upon 
him  by  statute.'  It  can  be  seen  that  there  is  a  great  difference  be- 
tvs^een  the  authority  which  will  make  a  man  liable  criminally  for  the 
acts  of  his  agents,  and  that  which  will  make  him  liable  civilly.  As 
Byles,  J.,  said  in  an  English  case,*  a  principal  is  not  civilly  liable 
for  the  acts  of  his  agent,  unless  the  agent's  authority  is  duly  pur- 
sued, but  the  principal  may  be  criminally  liable  though  the  agent 
deviates  very  widely  from  his  authority. 

B.  Acts  done  with  the  kastee's  express  oe  implied  authoeity, 

OE  WITH  HIS  KNOWLEDGE  OE  CONSENT. 


2566.  In  general. —  In  considering  the  question  of  the  master's 
criminal  liability  for  the  acts  of  his  servant,  the  cases  may  be  divided 


is  not  criminally  answerable  for  his 
servant's  unauthorized  acts.  Taylor  v. 
Nixon,  supra. 

The  master  is  "not  answerable  crim- 
inally for  the  unauthorized  acta  of  his 
servants."  Deerfield  v.  Delano  (1823)  1 
Pick.  465.  This  was  an  infraction  of 
the  poor  law  by  persons  employed  by 
the  overseer. 

So  a  principal  has  been  held  criminal- 
ly liable  for  the  acts  of  his  agent  done 
irith  express  authority.  Nail  v.  State 
<1859)  34  Ala.  262;  Mitchell  v.  Mims 
(1852)  8  Tex.  6;  State  v.  Bacon  (1868) 
40  Vt.  456. 

In  Wilson  v.  Ranhvti  (1865)  6  Best 
k  S.  208,  Cockburn,  Ch.  J.,  said:  "Again, 
it  is  a  well-established  distinction  tliat, 
while  a  man  is  civilly  responsible  for 
the  acts  of  his  agent  when  acting  within 
the  established  limits  of  his  authority, 
he  will  not  be  criminally  responsible  for 
such  acts  unless  express  authority  be 
shown,  or  the  authority  is  necessary 
to  be  implied  from  the  nature  of  the 
employment,  as  in  the  case  of  a  book- 
seller held  liable  for  the  sale  by  his 
shopman  of  a  libelous  publication.  Un- 
der ordinary  circumstances,  the  author- 
ity of  the  agent  is  limited  to  that  which 
is  lawful.  If,  in  seeking  to  carry  out 
the  purpose  of  his  employment,  he  over- 
steps the  law,  he  outruns  his  authority, 
and  his  principal  will  not  be  bound 
by  what  he  does." 

7  The  master  is  not  criminally  liable 


for  the  act  of  his  servant  unless  made 
80  by  statute,  or  the  act  of  the  servant 
is  from  its  very  nature  obviously  the 
act  of  the  master.  Roherts  v.  Wood- 
ward (1890)  L.  K.  25  Q.  B.  Div.  415, 
59  L.  J.  Mag.  Caa.  N.  S.  129,  63  L.  T. 
N.  S.  200,  38  Week.  Rep.  770,  17  Cox, 
C.  C.   139. 

"If  my  servant  throws  dirt  into  the 
highway,  I  am  indictable."  Holt,  Ch.  J., 
in  Turherville  v.  Stampe  (1698)  1  Ld. 
Raym.  264. 

Where  there  is  no  proof  that  a  sheep 
owner  actually  participated  in  the  of- 
fense of  a  shepherd  who  drove  diseased 
sheep  onto  another  person's  land,  or  was 
cognizant  of  what  was  to  be  done,  he 
cannot  be  convicted  of  "permitting  or 
suffering"  the  trespass,  so  as  to  render 
him  liable  to  conviction  under  the  New 
South  Wales  scale  act,  10  Vict.  No.  8, 
§  2.  Ex  parte  McKinnon  (1853)  Legge's 
Rep.  729. 

And  where  a  servant  left  the  car- 
casses of  traveling  sheep  undestroyed 
for  more  than  twelve  hours  within  half 
a,  mile  of  a  road,  it  was  held  that  the 
master  could  not  be  proceeded  against 
under  the  diseases  in  sheep  act,  41  Vict. 
No.  19,  §  20.  Ex  parte  Ritchie,  12  W. 
N.  108. 

sParkes  v.  Prescott  (1869)  L.  R.  4 
Exch.  169,  38  L.  J.  Exch.  N.  S.  105,  20 
L.  T.  N.  S.  537,  17  Week.  Rep.  773,  9 
Eng.  Rul.  Cas.  16. 
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into  two  groups, — those  in  which  the  criminal  act  of  the  servant  was 
committed  with  the  express  or  implied  authority  of  the  master  or 
with  his  knowledge,  consent,  or  acquiescence,  and  those  in  which  the 
servant  acted  without  the  master's  knowledge  or  consent  or  against 
his  express  orders.  It  may  readily  be  inferred  from  what  has  been 
said  in  the  last  preceding  section  that  in  cases  of  the  first  class,  that 
is,  those  in  which  the  master  participates  in  the  crime,  he  is  as  re- 
sponsible as  if  the  act  were  committed  by  his  own  hand,  and  this  is, 
in  fact,  the  well-established  rule.  Thus  far  the  courts  of  all  juris- 
dictions are  in  complete  harmony.  The  prosecutor's  task  in  this  class 
of  cases  is  to  establish  the  master's  guilty  connection  with  the  act  of 
the  servant,  and  that  fact  once  proved,  the  master's  responsibility  as 
a  matter  of  course  follows.^  He  may  have  given  his  servant  instruc- 
tions not  to  do  the  thing  complained  of, — this  being  the  means  often 
taken  by  the  master  to  escape  liability, — ^but  if  the  directions  were 
only  colorable,  not  intended  in  good  faith  to  be  observed,  they  afford 
the  master  no  protection. 

If  a  servant,  with  the  consent  or  connivance  of  the  master,  com- 
mits a  felony,  he  is  considered  to  be  the  principal,  and  the  employer 
is  an  accessory  before  the  fact ;  but  if  it  be  a  misdemeanor,  both  are 
principal  offenders.^     So  the  master  is  criminally  responsible  if  he 

1 A  person  may  be  convicted  for  the  illegal   sale   of   liquor   by   delivering   it 

unlawful  sale  of  spirituous  liquors  made  by  the  hand  of  his  barkeeper  is  guilty 

by  a  servant  employed  in  his  business,  of  the  offense  himself.     Com.  v.  Bottom 

Vom.  V.  Park   (1854)   1  Gray,  553.  (1910)    140  Ky.  212,  130  S.  W.  1091. 

The  unlawful  retailing  of  liquors  by  A  brewer  cannot  establish  an  agency 

a  servant  is  a  selling  by  his  master,  the  in  another  town  for  the  sale  of  his  beer 

latter    being    criminally   liable   for   the  and  sell  through  such  agency,  without 

acts   of   the   former.      United  States   v.  obtaining  a  license  therefor,  and  if  he 

Voss   (1802)   1  Cranch,  C.  C.  101,  Fed.  does,  he  will  be  responsible  criminally. 

Cas.  No.  16,628.    In  this  case  it  does  not  Peitz  v.  State   (1887)    68  Wis.  538,  32 

appear  whether  the  master  participated  N.  W.  763. 

in  the  sale.  And  the  fact  that  the  offender  owes 

A  sale   of   intoxicating  liquors  by  a  allegiance    to    another    state    or    sover- 

servant   is  a.  sale  by  the  master  when  eignty  will  not  help  him  on  a  prosecu- 

made  under  his  management,  direction,  tion    for    a    crime    committed    by    him 

or  control.    United  States  v.  Ash  (D.  C.  through  an  innocent  agent.     Adams  v 

D.  Alaska;  1896)   75  Fed.  651.  People    (1848)    1  N.  Y.  173. 

The  master  may  be  indicted  for  a  sale  ^People  v.  Adams  (1846)  3  Denio. 
of  intoxicating  liquors  by  the  servant  190,  45  Am.  Dec.  468. 
in  the  master's  grocery,  wliere  the  mas-  So,  where  an  offense  is  committed 
ter  had  no  license.  Schmidt  v.  State  within  the  state  through  the  instrumen- 
(1851)  14  Mo.  137.  tality  of  an  innocent  agent,  the  employ- 
Under  the  Arkansas  act  of  March  8,  er  is  guilty  as  a  principal,  though  he 
1879,  a  manufacturer  of  wine  may  be  did  not  act  in  the  state,  and  was  at 
guilty  of  selling  by  his  agents.  Jeffries  the  time  the  offense  was  committed  in 
V.  State   (1889)   52  Ark.  420,  12  S.  W.  another.    Hid. 

^^^-  Where  one  knowingly  commits  a  mis- 

So    a    saloon    keeper    completing    an  demeanor  through  an  agent  or  servant. 
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causes  the  illegal  act  to  be  done,'  or  requests,  commands,  or  permits 


lie  is  as  guilty  as  the  agent,  and  is  an 
accomplice  before  the  fact,  and  is,  under 
the  law.  a  principal.  Spring  Valley 
V.  Henning   (1891)   42  111.  App.  159. 

One  who  procures,  counsels,  commands, 
or  incites  his  clerk  or  agent  to  commit  a 
crime  in  his  absence,  is  an  accessory  be- 
fore the  fact.  He  cannot  be  convicted 
upon  an  indictment  which  charges  him 
him  with  having  jointly  with  his  clerk 
committed  the  offense  aa  principal. 
Hately  v.  State   (1854)    15  Ga.  347. 

So,  in  Zeigler  v.  Com.  (1888)  10 
Sadler  (Pa.)  404,  22  W.  N.  C.  Ill,  14 
Atl.  237,  a  prosecution  for  violating  the 
liquor  law  through  a  clerk,  it  was  held 
that  since  there  are  no  accessories  in 
misdemeanors,  but  all  implicated  are 
principals,  the  question  of  agency  is 
immaterial. 

One  who  knows  that  his  clerks  are 
selling  liquor  to  improper  persons,  and 
who  in  any  manner  assents  to  or  per- 
mits it,  is  as  guilty  as  though  he  made 
the   sales   himself.     Hid. 

Where  a  person  with  criminal  intent 
designs  the  commission  of  a  criminal 
act,  and  employs  another  to  carry  out 
his  purpose,  the  former  is  guilty  as 
principal.  United  States  v.  Nunne- 
macher  (1876)  7  Biss.  Ill,  Fed.  Gas. 
No.  15,902. 

A  vendor  of  spirituous  liquors  is  in- 
dictable for  the  unlawful  sale  by  his 
agent  employed  in  his  business,  because 
all  concerned  are  principals.  State  v. 
Kittelle  (1892)  110  N.  C.  560,  15 
L.R.A.  694,  28  Am.  St.  Rep.  696,  15 
S.  E.  103. 

S  One  who  causes  intoxicating  liquor 
to  be  sold  by  another  in  violation  of  a 
local  option  law  is  himself  guilty.  Rob- 
erts V.  State  ( 1908 )  52  Tex.  Grim.  Rep. 
355,  107  S.  W.  59. 

Evidence  that  a  sale  of  liquor  was 
made  in  a  local  option  territory,  and 
that  the  party  making  the  sale  was  em- 
ployed by  defendant  to  sell  the  liquor 
and  other  intoxicants  in  the  place  of 
business,  defendant  being  absent  most 
of  the  time  and  absent  at  the  time  of 
the  sale  in  question,  is  sufficient  to  sus- 
tain the  conviction.     Ihid. 

A  woman  who  purchased  a  bottle  of 
laudanum  directed  a  person  having  the 
care  of  her  child  to  give  it  a  teaspoonful 
every  night.  She  was  held  criminally 
liable  for  the  death  of  the  child,  where 


the  person  having  charge  thereof  did  not 
give  the  laudanum  as  directed,  but  put 
it  on  the  mantelpiece,  where  another 
child  found  it  and  gave  part  of  the  con- 
tents to  the  child  of  the  accused,  who 
soon  afterwards  died.  It  was  said  that 
the  administering  of  the  laudanum  to 
the  child  was,  in  law,  an  administering 
thereof  by  the  accused.  Reg.  v.  Michael 
(1840)  9  Car.  &  P.  357,  2  Moody,  G.  C. 
120. 

Where  an  employer  does  an  act  which 
amounts  to  felony  by  means  of  an  in- 
nocent agent,  he  is  accountable  for  th» 
act.  Reg.  v.  Bleasdale  (1848)  2  Car.  & 
K.  765,  4  Mor.  Min.  Rep.  177. 

One  who  knowingly  delivers  a  forged 
bank  note  to  another,  who  knowingly 
utters  it,  may  be  convicted  of  having 
disposed  of  and  put  away  the  same,  un 
der  15  Geo.  II.  chap.  13,  §  11.  Rex  v. 
Palmer  (1804)  Russ.  &  R.  C.  C.  72,  2 
Leach,  C.  L.  978,  1  Bos.  &  P.  N.  R.  96. 

In  Rex  V.  Giles  (1827)  1  Moody,  C. 
C.  166,  Car.  Grim.  Law,  191,  the  pris- 
oner was  charged  with  uttering  a  forged 
note  to  a  shopkeeper,  and  it  appeared 
that  the  accused  gave  the  note  to  a  boy 
who  did  not  know  that  it  was  forged, 
and  directed  him  to  give  the  note  in 
payment  for  goods.  The  boy  did  so,  and 
brought  the  goods  and  the  change  to 
the  prisoner.  It  was  lield  by  the  twelve 
judges  that  this  Avas  an  uttering  of  the 
forged  note  by  the  prisoner. 

A  diesinker  who  is  employed  for  a 
pretended  innocent  purpose  to  make  a 
die  calculated  to  make  shillings,  who, 
suspecting  the  purpose,  informs  the 
commissioners  of  the  mint,  and  makes 
tlie  die  under  their  directions  for  the 
purpose  of  detection,  is  an  innocent 
agent,  and  his  employer  may  be  prop- 
erly convicted  therefor.  Reg.  v.  Batmen 
(1844)  1  Car.  &  K.  295,  2  Moody,  C.  G. 
.S09. 

Where  an  innocent  agent  writes  the 
name  of  another  to  a  receipt  on  a  post- 
office  order,  on  the  suggestion  of  a  third 
person,  the  latter  is  the  principal  in  the 
forgery,  though  he  said  to  the  other 
merely  that  he  was  at  liberty  to  sign 
the  receipt,  and  did  not  in  express 
words  direct  him  to  do  so.  Reg.  v.  Clif- 
ford  (1845)   2  Car.  &  K.  202. 

One  who  gives  valueless  old  county 
bank  notes  to  a  man  to  pass,  telling 
him  to  say,  if  asked  about  them,  that 
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it,*  or  in  any  manner  authorizes  it,°  or  aids  and  abets  the  servant  in 


he  took  them  from  a  man  he  did  not 
know,  is  guilty  of  obtaining  money  un- 
der false  pretenses,  where  the  notes  are 
thereafter  passed.  Reg.  v.  Dowey 
(1868)  11  Cox,  C.  C.  115,  37  L.  J.  Mag. 
Cas.  N.  S.  52,  17  L.  T.  N.  S.  481,  16 
Week.  Rep.  344. 

*  Where  the  servant  acts  in  obedience 
to  an  express  command  of  the  master, 
the  latter  is  liable  for  all  the  conse- 
quences of  the  servant's  acts.  Sogers 
V.  Nuckolls  (1893)  3  Colo.  App.  95,  32 
Pac.  187. 

The  meaning  of  the  word  ''command," 
as  applied  to  the  case  of  a  principal  and 
accessory,  is  where  a  person  having 
control  over  another,  as  a  master  over 
his  servant,  orders  a  thing  to  be  done. 
State  v.  Mann  (1791)  2  N.  C.  (1 
Hayw.)  4. 

If  I  command  my  servant  to  disseise 
J.  S.  and  he  disseises  him  with  force,  I 
shall  be  attainted  of  the  felony;  other- 
wise, where  the  assent  is  only  subse- 
quent. Southerne  v.  Howe  (1619)  2 
Rolle,  Rep.  27,  citing  2  Hen.  VII.  17. 

The  master  of  a  vessel  whose  men  at 
his  command  assaulted  and  beat  a  per- 
son may  be  held  criminally  liable  as  for 
an  assault  and  battery,  though  he  him- 
self did  not  participate  in  it.  State  v. 
Lymhurn  (1804)  1  Brev.  397,  2  Am. 
Dec.  669. 

In  a  prosecution  for  larceny  of  a  cow, 
an  instruction  that  if  an  animal  be 
taken  from  its  range  without  the  con- 
sent of  its  owner,  by  one  person  at  the 
request  or  by  the  command  of  another, 
and  the  animal  is  received  by  the  per- 
son so  commanding,  he  requesting  the 
taking  with  the  intent  to  deprive  the 
owner  of  the  value  of  the  property,  and 
to  appropriate  the  same  to  his  own  use 
or  benefit,  the  person  receiving  the  prop- 
erty is  in  judgment  of  law  as  much  the 
taker  thereof  as  the  person  who  actual- 
ly took  it,  was  held  not  erroneous,  as 
a  charge  that  the  principal  may  be 
criminally  liable  for  the  acts  of  his 
agent  done  in  his  absence  or  otherwise, 
where  the  proof  tends  to  show  that  the 
accused  directed  his  servants  to  gather 
in  any  cattle  they  could  find  of  a  certain 
description  while  he  went  forward  to 
effect  a  disposition  of  them,  and  the 
servants  in  his  absence  took  the  cow  in 
question,  and  he  sold  it  on  the  following 


day  to  a  butcher.  Welsh  v.  State 
(1878)    3  Tex.  App.  413. 

In  Britadn  v.  State,  3  Humph.  203,  it 
was  held  that  a  slave  owner,  who  caases 
or  permits  a  slave  to  go  about  so  desti- 
tute of  clothing  as  to  expose  her  person 
may  be  held  guilty  of  lewdness,  and 
punished  by   indictment. 

Where  a  servant,  in  obedience  to  the 
instructions  of  the  owner  of  a  house  of 
public  resort,  manages  it  in  the  latter's 
absence  in  such  a  manner  as  to  consti- 
tute a  misdemeanor,  both  are  guilty, 
the  master  as  principal  and  the  serv- 
ant as  aiding  and  abetting;  but  the 
mere  relation  of  master  and  servant  has 
of  itself  no  effect,  either  as  making  or 
unmaking  the  latter  an  aider  or  abettor, 
within  the  meaning  of  the  statute.  Wil- 
son V.  StevMTt  (1863)  3  Best  &  S.  913, 
9  Jur.  N.  S.  1130,  8  L.  T.  N.  S.  277,  32 
L.  J.  Mag.  Cas.  N.  S.  198,  11  Week.  Rep. 
640. 

8  A  liquor  dealer  is  criminally  re- 
sponsible if  he  expressly  or  impliedly 
authorizes  his  servant  to  violate  the 
law.  Morga/n  v.  Com.  (1906)  30  Ky. 
L.  Rep.  139,  97  S.  W.  411;  Com.  v. 
Smith  (1907)  127  Ky.  171,  105  S.  W. 
397. 

A  general  authority  by  an  employer 
to  his  clerk  to  sell  liquor  unlawfully  is 
sufficient  to  render  the  employer  crim- 
inally liable  for  any  single  sale  made 
pursuant  thereto.  Kmnehrew  v.  State 
(1887)   80  Ga.  232,  5  S.  E.  56. 

A  transaction  by  which  liquor  was 
agreed  to  be  sold  in  a  county  where  such 
sale  was  not  unlawful,  to  a  person  re- 
siding in  anther  county  in  which  it  was 
unlawful,  the  agreed  price  for  which 
was  then  paid,  but  the  liquor  contracted 
for  was  not  separated  from  the  general 
stock  of  the  vendor,  after  which  it  was 
so  separated  and  sent  by  an  employee 
of  the  vendor  to  the  purchaser  and  de- 
livered by  such  employee  to  him  in  his 
barroom  in  the  latter  county,  is  a  sale 
in  the  latter  county  rendering  the  ven- 
dor criminally  liable  therefor.  Doster 
V.  State  (1893)  93  Ga.  43,  18  S.  E.  997. 

A  drug  store  proprietor  is  criminally 
responsible  for  unlawful  sales  of  intoxi- 
cants by  his  express  direction,  by  a 
pharmacist  employed  by  him,  although 
the  latter  held  a  certificate  of  com- 
petency issued  under  the  Pennsylvania 
act   of   May   24,    1887.     He   is   not   re- 
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its  commission.  *    He  cannot,  without  rendering  himself  amenable  to 
the  criminal  law,  participate  in  the  offense,''  or  have  knowledge  of 


lieved  from  liability  by  the  fact  that 
he  was  by  law  compelled  to  employ  legal 
pharmacists  who  were  accredited  and 
accepted  by  the  commonwealth.  Com.  v. 
Johnston   (1897)    5  Pa.  Super.  Ct.  585. 

If  a  servant,  in  carrying  on  the  busi- 
ness of  his  employer  in  the  latter's  ab- 
sence, was  authorized  by  him  to  make 
illegal  sales  of  intoxicating  liquors,  and 
he  made  such  sales,  both  may  be  found 
guilty  of  maintaining  a  nuisance.  Com. 
V.  Galligan  (1887)  144  Mass.  171,  10 
N.  B.  788. 

An  instruction  should  not  be  given 
which  would  give  the  impression  that 
the  employer  could  not  be  held  respon- 
sible under  any  circumstances,  if  an  un- 
lawful sale  of  liquor  was  made  by  the 
clerk.  The  law  is  that,  even  though 
the  employer  did  not  make  the  sale  him- 
self, yet,  if  he  expressly  authorized  or 
co-operated  in  the  illegal  act  of  the 
clerk,  they  were  both  guilty.  Lewis  v. 
State  (1860)  21  Ark.  209. 

The  principal,  although  not  present, 
will  be  liable  if  his  agents,  or  anyone 
authorized  by  him  to  sell  or  give  away 
intoxicating  liquors  in  his  place  of 
business,  violates  the  law  by  selling  or 
giving  away  liquors  on  Sunday.  Martin 
V.  State  (1890)  30  Neb.  507,  46  N.  W. 
621. 

A  liquor  dealer  who  causes  a  sale  of 
liquor  in  violation  of  a  local  option  law, 
to  be  made  by  one  in  his  employ,  is  as 
guilty  as  though  he  made  the  sale  him- 
self. Morgan  v.  Com.  (1906)  30  Ky.  L. 
Rep.  139,  97  S.  W.  411. 

A  liquor  dealer  cannot  escape  crim- 
inal liability  for  the  unlawful  sale  of 
liquor  by  a  person  in  charge  of  his 
business,  where  he  does  not  show  that 
such  person  was  not  authorized  to  make 
the  sale.  Rooney  v.  Augusta  (1903) 
117  Ga.  709,  45  S.  E.  72. 

A  delivery  which  constitutes  an  un- 
lawful sale  of  liquors  in  an  unlicensed 
town  need  not  be  made  by  the  vendor 
himself.  If  made  by  an  authorized 
agent,  it  is  the  same  as  a  delivery  by 
the  principal  himself.  State  v.  Basser- 
man   (1886)   54  Conn.  88,  6  Atl.  185. 

A  husband  who  directs  his  wife,  who 
aids  behind  the  counter  in  a  grocery 
store,  unlawfully  to  give  liquor  to  cer- 
tain men  for  pay,  is  criminally  liable 
therefor,  though  she  was  the  exclusive 


ovraer  of  the  store,  and  he  was  in  no 
wise  connected  with  it,  and  had  an  inde- 
pendent employment.  Mulvey  v.  State 
(1869)  43  Ala.  316,  94  Am.  Dec.  684. 

6  One  who,  by  the  use  of  his  capital 
or  credit,  aids  in  procuring  or  furnish- 
ing whisky  to  another  for  the  purpose 
of  being  unlawfully  sold  by  the  latter, 
and  receives  a  percentage  on  the  cost 
of  all  the  whisky  furnished  and  sold,  is 
as  guilty  as  the  seller.  Phillips  v.  State 
(1894)  95  Ga.  478,  20  S.  E.  270. 

So  a  wholesale  liquor  dealer  who  of- 
fered the  money  to  start  his  codefendant 
in  the  saloon  business,  and  who  was 
present  when  an  illegal  sale  was  made, 
and  agreed  to  "back  up"  the  business, 
was  held  guilty  of  selling  illegally,  on 
the  theory  that  he  was  present,  aiding, 
and  abetting  the  illegal  sale.  Weister 
V.  State  (1903)  110  Tenn.  491,  82  S.  W. 
179. 

On  who  encourages  others  in  an  as- 
sault is  equally  responsible  for  the  con- 
sequences whether  he  actually  laid  hold 
of  the  person  assaulted  or  not.  His 
complicity  is  sufficiently  proved  by  his 
exclaiming,  "Go  it,  go  it."  Anonymous 
(1829)   1  Lewin,  C.  C.  17. 

Where  a  person  hires  another  to  tend 
his  bar,  and  the  latter  does  the  unlawful 
retailing,  the  employer  is  as  guilty  as 
the  employee.  State  v.  Caswell  (1841) 
2  Humph.  399. 

Where  a  banksman  who  was  the  serv- 
ant of  a  charter  master  of  a  mine,  who, 
by  a  special  rule  made  pursuant  to  23 
&  24  Vict.  chap.  151,  for  regulating  such 
mine,  was  to  be  the  responsible  manager 
of  the  pit,  and  the  banksman  was  to 
take  care  that  not  more  than  eight  men 
should  descend  into  the  pit  at  the  same 
time,  violated  such  rule  by  lowering 
more  than  eight  persons,  and  there  was 
evidence  that  the  charter  master  was 
close  by  and  cognizant  of  his  act,  he 
may  be  convicted  of  aiding  and  abetting 
the  banksman  in  the  violation  of  such 
rule.  Howells  v.  Wynne  (1863)  32  L. 
J.  Mag.  Gas.  N.  S.  241,  15  C.  B.  N.  S. 
3,  9  Jur.  N.  S.  1041,  11  Week.  Rep.  807. 

7  The  general  rule  is  that  a  person 
may  be  held  criminally  liable  for  the 
acts  of  his  agent  where  he  participated 
in  them.  Com.  v.  Gillespie  (1822)  7 
Serg.  &  R.  469,  10  Am.  Dec.  475. 

In  criminal  cases,  however,  it  is  the 
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it,'  or  exercise  any  control  over  it,®  or  in  any  manner  assent  to  it,*" 
whether  he  is  present  at  the  time  the  unlawful  act  is  committed  or 


participation  of  the  principal  or  part- 
ner in  a  wrongful  act,  either  directly  or 
by  concurring  therein  or  by  assenting 
thereto,  that  renders  him  liable  therefor. 
If  the  principal  or  partner  commands, 
procures,  or  expresses  assent  that  the 
wrong  shall  be  done,  before  or  at  the 
time  of  its  commission,  criminal  re- 
sponsibility may  be  fixed  upon  him. 
Barnett  v.  State  (1875)   54  Ala.  579. 

Under  §  5112  of  Kirby's  Ark.  Dig., 
making  it  unlawful  for  any  person  to 
sell  for  himself  or  another,  or  to  be 
interested  in  the  sale  of,  intoxicating 
liquors  without  a  license,  an  employer 
is  criminally  liable  for  the  selling,  if  he 
makes  an  unlawful  sale  of  liquor  by  his 
servants  or  is  interested  in  such  sale. 
Bell  V.  State  (1910)  93  Ark.  600,  125  S. 
W.   1020. 

8  So  an  action  to  abate  a  liquor  nui- 
sance will  not  be  defeated  on  the  ground 
that  the  liquor  was  sold  by  the  owner's 
clerk,  and  that  he  had  discharged  the 
clerk  and  thereby  terminated  the  nui- 
sance, where  it  appears  that  the  pro- 
prietor not  only  knew  of  the  illegal 
sales,  but  also  had  made  some  of  tliem. 
Elwood  V.  Price  (1S88)  75  Iowa,  228, 
39  N.  W.  281.  The  rule  would,  no 
doubt,  be  the  same  on  a  direct  criminal 
prosecution  for  a,  violation  of  the  law. 

9  One  who  lives  in  a  house  of  ill  fame, 
and  owns  it,  is  criminally  responsible 
as  the  keeper  thereof,  though  his  daugh- 
ters nominally  keep  it,  if  he  aids  and  as- 
sinsts  them  in  doing  so.  Com.  v.  Gan- 
nett (1861)  1  Allen,  7,  79  Am.  Dec.  693. 

A  man  who  lives  in  m  house  of  ill 
fame,  and  exercises  various  acts  of  con- 
trol and  management  thereover,  may  be 
indicted  for  keeping  the  house,  though 
it  is  in  fact  owned  by  his  wife,  who  also 
lives  there  and  carries  on  the  business 
and  receives  all  the  profits.  Com.  v. 
Wood  (1867)   97  Mass.  225. 

A  shopkeeper  is  liable  criminally  for 
the  unlawful  sale  of  liquors  in  his  shop, 
made  by  his  servant  with  his  assent. 
Com.  V.  Nichols  (1845)  10  Met.  259, 
43  Am.  Dec.  432. 

10  Where  bartenders  in  the  employ  of 
the  owner  of  the  business  make  unlaw- 
ful sales  of  intoxicating  liquors  with 
the  latter's  knowledge  or  assent,  or  by 
his  direction  and  authority,  he  is  crim- 


inally liable  therefor.  State  v.  Falk 
(1893)  51  Kan.  298,  32  Pac.  1122. 

A  liquor  dealer  is  criminally  liable 
for  sales  made  by  an  agent  in  his  pres- 
ence and  with  his  knowledge  and  con- 
sent. Hofner  v.  State  (1883)  94  Ind. 
84. 

A  master  who  knowingly  lets  his 
slave  retail  liquor  in  the  former's  house 
is  himself  guilty  of  the  offense  of  keep- 
ing a  tippling  house.  Com.  v.  Major 
(1838)    6  Dana,  293. 

It  is  not  necessary  to  prove  in  such 
a  case  that  the  sale  was  made  at  the 
actual  command  of  the  master  or  that 
he  took  the  profits.     Ihid. 

Where  a  servant  unlawfully  sells  his 
master's  liquors  with  their  assent,  both 
they  and  the  servant  may  be  held  crim- 
inally liable  therefor.  State  v.  Wiggin 
(1846)   20  N.  H.  449. 

If  a  customer  comes  into  a  liquor 
store,  helps  himself  to  a  drink,  and 
places  the  price  within  the  reach  of  a 
clerk  or  agent  of  the  employer,  who  re- 
ceives it  and  puts  it  with  tlie  money  of 
the  proprietor,  there  is  an  unlawful  sale 
by  the  owners  if  they  assent.     ITjid. 

Retailing  done  in  a  man's  kitchen  by 
his  servant,  and  in  his  presence,  with 
his  consent  and  approbation,  may  be 
deemed  his  own  act  as  well  as  the  act 
of  the  servant.  Forrester  v.  State 
(1879)  63  Ga.  349.  Bleckley,  J.,  said: 
"In  the  defendant's  kitchen,  by  his  serv- 
ant, in  his  presence,  and  with  his  co-op- 
eration, through  the  responses,  'Go  to 
Mary,'  and,  'Give  the  money  to  Mary,' 
the  traffic  was  carried  on.  'There  is  lit- 
tle doubt  that  the  defendant  was  the 
deity  of  this  rude  shrine,  and  that  Mary 
was  only  the  ministering  priestess. 
But  if  she  was  the  divinity,  and  he  her 
attending  spirit  to  warn  thirsty  devo- 
tees where  to  drink,  and  at  whose  feet 
to  lay  their  tribute,  he  is  amenable 
to  the  state  as  the  promoter  of  forbid- 
den libations.  Whether,  in  these 
usurped  rights,  he  was  serving  Mary  or 
Mary  him,  may  make  a  difference  with 
the  gods  and  goddesses,  but  makes  none 
with  men." 

The  unlicensed  selling  of  liquors 
by  the  wife  with  the  assent  of  the 
husband  is  a  selling  by  the  husband. 
United  States  v.  Birch  (1802)  1  Cranch, 
C.  C.  571,  Fed.  Gas.  No.  14,595. 
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not.^*  If  the  master  is  present  when  the  act  is  done,  and  he  makes 
no  effort  to  prevent  it,  he  will  be  held  responsible.**  It  will  be  ob- 
served from  an  examination  of  cases  in  this  section,  that  what  the 
precise  relation  is  between  the  person  actually  committing  the  offense, 
and  the  one  sought  to  be  held  responsible,  does  not  matter.  Whether 
the  persons  concerned  are  master  and  servant,  principal  and  agent, 
husband  and  wife,  partners,  or  whether  they  sustain  none  of  these 
relationships,  is  immaterial  if  the  connection  of  both  persons  with 
the  illegal  transaction  in  the  manner  above  set  forth  is  once  estab- 
lished. In  that  event  the  case  falls,  as  already  stated,  within  the 
rules  of  the  criminal  law  applicable  to  principal  and  accessory. 


Although  partners  were  not  informed 
of  the  original  issue  of  cl\ange  bills  by 
a  clerk  without  authority  of  law,  yet  if 
the  paper  was  afterwards  received  and 
paid  out  by  tlie  clerk  in  their  business 
with  their  knowledge  and  consent,  they 
are  jointly  and  severally  guilty  of  an 
offense,  under  the  statute  providing  that 
"any  person,  private  corporation,  or 
association  who  maJces,  emits,  signs,  or 
countersigns,  or  causes  or  procures  to 
be  made,  emitted,  signed,  or  counter- 
signed, without  authority  of  law,  any 
paper  to  answer  the  purposes  of  money 
or  for  general  circulation,  must  each,  on 
conviction,  be  fined,"  etc.  Rev.  Code,  § 
.^643.  Barnett  v.  State  (1875)  54  Ala. 
579.  The  court  said:  "The  several 
charges  requested  seem  to  be  intended 
to  present  the  question  of  the  criminal 
liability  of  a  principal  for  the  wrongful 
act  of  an  agent,  or  of  a  partner  for  that 
of  his  associate;  and  the  liability  of  the 
defendants  to  a  joint  indictment.  A 
principal  or  a  partner  may  be  civilly 
liable  in  damages  for  the  tort  of  his 
agent  or  associate,  under  facts  which 
would  not  subject  him  to  criminal  re- 
sponsibility. In  a  civil  suit  the  mate- 
rial inquiry  is  whether  the  wrong  was 
done  while  the  agent  was  within  the  line 
of  the  duty  with  which  he  was  charged, 
or  the  partner  within  the  scope  of  the 
partnership." 

But  in  Morse  v.  State  (1825)  6  Conn. 
9,  it  was  held  that  a  liquor  dealer  is  not 
answerable  criminally  in  a  prosecution 
under  the  Connecticut  statute  of  1822, 
for  the  act  of  his  servant  in  selling  to  a 
student  of  Yale  college  on  credit,  with- 
out his  knowledge  or  consent,  and 
against  his  express  directions,  though 
lie  afterwards  assented  to  such  act. 


11  A  person  who  runs  a  "Blind  Tiger" 
for  the  purpose  of  selling  liquor  in  vio- 
lation of  the  law  is  guilty  as  a  princi- 
pal, if  anyone  sella  it  on  his  premises 
with  his  knowledge  or  assent,  'whether 
he  is  present  or  not  when  the  sale  is 
made.  Segwrs  v.  State  (1899)  40  Tex. 
Grim.  Rep.  577,  51  S.  W.  211. 

12  Where  the  accused  himself  was 
present  in  the  room  where  liquor  was 
illegally  sold,  he  is  criminally  liable  for 
the  sale  by  his  wife  or  servant,  since 
such  sale  was  his  act.  Burke  v.  WMte, 
New  Foundl.  Rep.   (1884-96)   690. 

A  husband  whose  wife  in  his  presence 
retails  spirituous  liquors  without  a  li- 
cense, and  receives  the  money  therefor, 
is  criminally  liable  for  such  act.  Geu- 
ing  v.  State   (1822)    1  M'Cord,  L.  573. 

A  saloon  keeper  is  criminally  respon- 
sible for  an  illegal  sale  of  liquor  by  his 
bartender,  where  the  former  was  present 
at  the  time  and  made  no  effort  to  pre- 
vent the  sale,  though  he  did  not  see  it, 
and  had  given  his  bartender  no  author- 
ity to  make  it.  State  ex  rel.  Biggins  v. 
Beloit  (1889)  74  Wis.  267,  42  N.  W. 
110. 

Where  the  proprietor  overhears  the 
conversation  between  his  clerk  and  the 
prosecutor,  which  results  in  an  illegal 
sale  by  the  clerk,  this  is  sufficient  to 
charge  him  with  responsibility  therefor. 
hamUe  v.  State  (1907)  151  Ala.  86,  44 
So.  51. 

A  husband  is  liable  for  the  unlawful 
sale  of  spirituous  liquors  by  a  clerk, 
in  his  wife's  store,  if  the  husband  was 
present,  controlling  and  managing  it. 
Faircloth  v.  State    (1884)    73  Ga.  426. 
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2567.  Proof  of  complicity;  in  general. — The  relationship  of  mastei 
and  servant,  however,  may  be  of  considerable  importance  in  bringing, 
home  to  the  master  his  complicity  in  the  criminal  acts  of  his  servant 
This  must  generally  be  done  by  circumstantial  evidence,^  and  one  oi 
the  circiunstances  in  the  chain  of  proof  may  well  be  the  relation  whicli 
the  master  bears  to  the  servant.  So  it  has  been  held  that  former  acts 
of  a  servant  tending  to  show  authority  to  do  the  act  complained  of 
are  admissible  against  the  master  on  his  prosecution  for  a  criminal 
offense  committed  by  his  servant.*  But  a  single  unlawful  sale  made 
by  a  liquor  dealer's  clerk  to  an  habitual  drunkard  in  the  absence  of 
the  proprietor  has  been  held  not  alone  sufficient  to  raise  a  presumption 
that  the  clerk  was  authorized  by  him  to  make  it.'  The  manner  in 
which  the  place  in  which  the  offense  is  committed  is  fitted  up,  and 
the  customary  method  of  carrying  on  the  business,  may  tend  to  show 
the  master's  knowledge,  authority,  or  consent.*  And  the  mere  fact 
that  the  act  was  committed  by  the  servant  in  his  master's  place  of. 


1  Participation  in  the  acts  of  an  agent 
which  will  hold  the  principal  criminally 
liable  therefor  may  be  adduced  from  cir- 
cumstantial evidence.  Com.  v.  Gillespie 
(1822)  7  Serg.  &  R.  469,  10  Am.  Dec. 
475. 

The  fact  that  the  owner  of  a  place 
of  business  was  not  himself  present 
when  a  sale  of  intoxicating  liquors  was 
made  by  a  person  at  his  place  of  busi- 
ness, in  violation  of  the  local  option 
law,  was  held  not  to  relieve  him  of  lia- 
bility, as  it  appeared  that  he  was  in  the 
habit  of  selling  drinks  there;  that 
drunlcen  men  frequently  visited  his 
place;  and  that  he  had  a  United  States 
liquor  license.  Oerstenkom  v.  State 
(1898)  —  Tex.  Crim.  Rep.  — ,  44  S.  W. 
501. 

Evidence  that  a  place  of  business  was 
kept  open  on  Sunday,  and  that  an  em- 
ployee was  selling  cigars  therein,  and 
that  the  proprietor  was  present  a  part 
of  the  day,  justifies  the  conclusion  that 
the  business  was  carried  on  with  his 
knowledge  and  by  his  authority,  ren- 
dering him  liable  therefor.  Seaman  v. 
Com.   (1881)    11  W.  N.  C.  14. 

Where  liquor  is  unlawfully  sold  or 
given  away  on  Sunday  by  persons  em- 
ployed by  the  dramshop  keeper  to  sell 
liquor  for  him  at  that  place,  a  prima 
facie  case  is  made  out  against  him, 
which  he  must  rebut  by  showing  that 
in  making  the  sale  his  agents  acted 
either  without  authority  or  contrary  to 


orders.  State  v.  Meagher  (1892)  40 
Mo.  App.  571;  Martin  v.  State  (1890) 
30  Neb.   421,  46  N.  W.   618. 

In  McGovern  v.  State  ( 1905 )  49  Tex. 
Crim.  Rep.  35,  90  S.  W.  502,  accused 
and  others,  under  guise  of  a  society  for 
promotion  of  music  among  its  members, 
conducted  a  saloon  business,  and  it  was 
held  that  a  conviction  for  illegal  selling 
was  proper,  where  it  appeared  that  the 
sales  were  made  by  an  agent,  although 
without  direct  knowledge  or  consent  of 
appellant,  except  the  inferential  knowl- 
edge growing  out  of  the  statement  made 
by  the  agent,  "that  appellant  hired  him 
to  sell  to  all  persons." 

2  4«i/.  Gen.  v.  Riddle  (1832)  2 
Cromp.  &  J.  493,  2  Tyrw.  523,  1  L.  J 
Exch.  N.  S.  182. 

estate  V.  Mahoney  (1876)  23  Minn. 
181,  2  Am.  Crim.  Rep.  408. 

*  Where  a  saloon  was  fitted  up  in  the 
customary  manner,  and  the  bartender 
drew  beer  from  a  spigot  in  a  keg  of 
beer  fitted  in  an  ice  chest,  and  sold  it 
over  the  counter,  calling  it  sarsaparilla, 
it  was  held  that  a  prima  facie  case  as  to 
the  owner's  knowledge  and  consent  was 
made  out,  and  that  the  burden  was  upon 
the  owner  to  show  that  the  bartender 
was  acting  without  his  knowledge  or 
consent.  Kirkwood  v.  Autenreith 
(3882)   11  Mo.  App.  515  (syl.). 

Proof  of  the  habitual  running  of 
freight  trains  on  Sunday  in  violation 
of  law  tends  to  show  that  the  running 
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business  might  be  held  in  certain  instances  to  make  out  a  prima  facie 
case  of  the  master's  participation.^  Any  evidence  which  would  tend 
to  show  the  master's  direct  participation  in  the  offense  would,  of 
course,  be  competent  against  him.® 

In  some  cases  it  has  been  held  that  the  burden  of  proof 
rests  upon  the  prosecution  to  show  affirmatively  that  the 
master  knew  and  consented  to  his  servant's  or  his  agent's 
acts.'       But     the     opposite     view     has     been     taken     by     other 

of  such  trains  was  with  the  assent  of  not  say  that  no  possible  case  can  arise 

the   company,   though   it   appears   that,  in   which   the   inference   from  all   these 

by  a  general  order,  it  had  directed  its  facts    may    not    be    rebutted    by    other 

agents  and  employees  not  to  ship  any-  proof.   Unexplained,  they  would  be  suflS- 

thing  except  live   stock  and  perishable  cient  to  convict  the  party.     So,  too,  it 

freight   on   the   Sabbath  day.     State  v.  should  be  understood  that  merely  color- 

Baltimore  &   0.   R.   Co.    (1879)    15   W.  able  dissent,  or  a  prohibition  not  to  sell, 

Va.   362,  36  Am.  Rep.  803.  however  publicly  or  frequently  repeated. 

But  mere  proof  that  a  part  of  a  load  if  not  made  bona  fide,  will  not  avail, 

of  coal  was  transported  over  a  railroad  But  if  a  sale  of  liquor  is  made  by  the 

on  the  Sabbath  day  is  not  sufficient  to  servant  without  the   knowledge   of   the 

sustain  an  indictment  against  the  rail-  master,  and  really  in  opposition  to  his 

road    company    for    Sabbath    breaking,  will,  and  in  no  way  participated  in,  ap- 

The    assent    of    the    company    must    be  proved,    or    countenanced   by   him,    and 

shown   by    proving    that    such    Sabbath  this  is  clearly  shown  by  the  master,  he 

breaking    was    habitual,    or    by    other  ought  to  be  acquitted." 

satisfactory   evidence,   and  such   assent  But  in  Com.  v.  Mason   (1866)   12  AI- 

cannot  be  inferred  from  a  single  breach  len,  185,  it  was  held  that  the  mere  prob- 

of  the  Sabbath  by  the  authorized  agents  ability  that  the  proprietor  of  a  saloon 

of  the  company  while  acting  within  the  authorized  sales  made  therein  by  others 

scope  of  their  employment.     Ibid.  on  the  Sabbath  is  not  sufficient  to  au- 

The  facts  that  a  house  in  which  lot-  thorize  his  conviction  for  violation  of 
tery  tickets  were  sold  belonged  to  a  per-  the  statutes  for  the  observance  of  Sun- 
son   accused   of   their   illegal   sale,    and  day. 

that  a  boy  conducted  the  business  as  a  6  Evidence  against  an  accused  charged 
lottery  broker  under  the  owner's  sign,  with  placing  stones  and  rubbish  on  a 
selling  as  his  agent  and  in  his  name,  railway  through  certain  persons  em- 
may  be  submitted  to  a  jury,  and  they  ployed  by  him  to  repair  a  wall  between 
may  infer  therefrom  his  participation  the  railroad  and  his  premises,  that  on 
in  the  sale  of  a  ticket,  particularly  if  one  occasion  the  accused,  who  was 
the  boy  had  been  employed  as  his  agent  standing  by,  nodded  his  head  and  direct- 
to  sell  tickets  authorized  by  the  laws  ed  the  workmen  to  go  on,  is  sufficient 
of  the  state.  Com.  v.  Gillespie  ( 1822 )  7  to  warrant  his  conviction  under  20  &  21 
Serg    &  R.  469,  10  Am.  Dec.  475.  Vict.  chap.  43,  §  2.     Roberts  v.  Preston 

Bin  Com.  V.  Nichols   (1845)    10  Met.  (1860)   9  C.  B.  N.  S.  208. 

259,  43  Am.  Dec.  432,  the  court  said :  ''  Gerstenkorn  v.  State  ( 1898 )  —  Tex. 

"We  think  that  a  sale  by  the  servant  in  Grim.  Rep.  — ,  44  S.  W.  501 ;  Sweeney  v. 

the   shop  of   the  master   is  only  prima  State    (1906)    49  Tex.  Grim.  Rep.  226, 

facie  evidence  of  such  sale  by  the  master  91  S.  W.  575. 

as  would  subject  him  to  the  penalty  for  In  the  first-mentioned  ease  it  was 
violating  the  statute  forbidding  the  sale  held  that  the  judgment  against  the  ac- 
of  spirituous  liquors  without  license;  cused  for  illegal  liquor  selling  must  be 
that  the  relation  of  these  parties,  the  reversed,  because  the  court,  after  char- 
tact  that  the  defendant  was  in  posses-  ging  that  the  accused  would  be  liable  if 
sion  of  the  shop  and  was  the  owner  of  the  illegal  sale  was  made  by  an  agent, 
the  liquor,  and  that  the  sale  was  made  clerk,  or  bartender  with  his  express  or 
by  his  servant,  furnish  strong  evidence  implied  consent,  refused  to  charge  in 
to  authorize  and  require  the  jury  to  the  affirmative  that  it  must  "appear 
find  the  defendant  guilty.  But  we  can-  that,  in  making  the  sale,  the  person 
M.  &  S.  Vol.  VII.— 494. 
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courts.*  If  the  case  is  one  in  which  the  guilty  intent  of  the  master 
must  be  established  to  render  him  responsible  for  the  criminal  act  of 
his  servant,  it  would  seem  that  the  former  view  is  more  in  accord  with 
the  well-settled  rule  in  respect  to  establishing  the  guilt  of  one  charged 
with  the  infraction  of  a  penal  statute.  The  burden  of  proof  of  facts 
essential  to  make  out  the  offense  is  always  on  the  prosecution.  If 
complicity  or  guilty  knowledge  of  the  servant's  act  is  necessary  to 
charge  the  master  with  it,  this  fact,  as  well  as  the  fact  of  the  doing 
of  the  act  by  the  servant,  should  be  proved  by  the  state.  It  might 
well  be  held  that  this  burden  was  sustained  prima  facie  by  evidence 
showing  the  relation  of  master  and  servant,  so  that  the  burden  of 
introducing  testimony  to  overcome  this  prima  facie  case  would  be 
shifted  to  the  defendant,  but  this  would  not  mean  that  the  people 
would  not  still  have  the  ultimate  burden  of  proof  of  the  issue  whether 
the  act  committed  by  the  servant  was  done  with  the  master's  guilty 
knowledge  or  consent. 

For  the  purpose  of  establishing  the  guilt  of  the  accused,  it  has 
been  held  that  declarations  of  an  agent  in  the  performance  of  an 
illegal  act  are  not  generally  competent  against  the  principal.' 

2568.  Scope  of  authority. —  The  question  whether  or  not  a  servant, 
at  the  time  of  the  commission  of  the  offense,  was  acting  within  the 
scope  of  his  authority,  bears  upon  the  question  of  the  master's  com- 
plicity. If  the  servant  was  acting  strictly  in  the  line  of  his  duty,  the 
master  would,  of  course,  be  responsible  criminally  as  well  as  civilly. 
So  it  has  been  held  that  an  employer  is  criminally  liable  for  sales  of 
intoxicating  liquors  made  by  his  clerk  or  employee  in  the  ordinary 
line  of  his  duty  as  such,  or  for  other  illegal  acts  done  by  him,  the 
same  as  if  made  by  himself  in  person.^     It  has  also  been  held  that 

making  the  same  was  acting  for,   and  to  such.    The  court  said  that  the  burden 

with  the  consent  of,  the  defendant,  or  rested  upon  accused  to  show  that  the 

was  in  the  employ  of  the  defendant  for  sales    were    not    made    knowingly,    and 

such  purpose."  held  him  liable,  for  the  sales  had  been 

8  It  has   been   held   that   the   burden  so  continuous  and  frequent  that  the  law 

rests  upon  the  principal  to  show  that  would  not  excuse,  although  the  principal 

the    sales    were    not    made    knowingly,  pleaded  ignorance  of  his  servant's  acts. 

Re    Gordon    (1900)    16   Montg.    Co.   L.  ^Xallv.State  (1859)  34  Ala,  262. 

Hep.  25 ;  Roon'ey  V.  Augusta  (1903)  117  ^  State   v.    Skinner    (1885)    34   Kan. 

Ga.  709,  45  S.  E.  72.  256,  8  Pac.  420,  6  Am.  Crim.  Rep.  307; 

In  the   first-mentioned   case,   the   ac-  Thompson  v.   State    (1844)    5   Humph, 

cused    was    charged    with    the    sale    of  138. 

liquor  to   minors   and   intoxicated   per-  In  Trenchard  v.  Ryan  (1910)  10  New 

sons,  and  with  maintaining  a  place  dan-  South  Wales  St.  Rep.  618,  it  was  held 

gerous  to  the  public  health  and  morals,  that,    where    a   horse    unfit   for   use    is 

He  pleaded  that  he  put  up  signs  for-  unlawfully  driven  by  a  servant  in  vio- 

bidding  minors   to   enter   the   pavilion,  lation  of  §  6  of  the  metropolitan  traffic 

and  instructed  his  servants  not  to  sell  regulations   act   of  New   South   Wales, 
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when  the  sale  of  intoxicating  liquor  or  the  suffering  of  it  to  be  drunk 
on  the  premises,  is  the  matter  on  trial,  a  prima  facie  case  will  be 
made  against  the  defendant  if  the  state  shows  that  the  act  was  com- 
mitted by  his  clerk  or  employee,  on  the  theory  that  clerk  or  agent  is 
presumed  to  be  acting  by  his  authority,  and  that,  if  nothing  further 
appears  affirmatively  or  circumstantially,  it  will  be  the  duty  of  the 
jury  to  convict.^  But  in  a  criminal  prosecution  of  the  master  for  the 
sale  of  liquor  to  a  minor,  it  was  held  that  the  fact  that  the  sale  was 
made  by  a  servant  in  the  master's  shop  and  in  the  regular  course 
of  his  master's  lawful  business  does  not  make  a  prima  facie  sale  by 


the  owner  might  he  convicted  without 
proof  of  guilty  knowledge  on  his  part. 
The  court  emphasized  the  fact  that  all 
the  matters  dealt  with  in  that  provision 
are  matters  of  which  an  owner  may 
reasonably  be  expected  to  have  a  per- 
sonal knowledge. 

A  master  is  liable  for  the  act  of  his 
servant  who,  acting  within  the  ordinary 
scope  of  his  employment,  gives  an  un- 
stamped receipt  for  moneys  due  to  his 
master  (act  1898,  No.  27,  §  47).  Em 
parte  Turnbull  (1900)  21  New  South 
Wales  L.  R.  414. 

Where  an  agent  is  set  to  dispensing 
liquors  to  purchasers,  the  very  thing 
which  the  principal's  business  contem- 
plates, the  principal  is  chargeable  with 
the  agent's  violation  of  the  law.  Car- 
roll V.  State  (1885)   63  Md.  551. 

Where  the  principal  had  liquor  on 
hand  for  sale,  and  the  clerk  had  general 
authority  to  sell  his  principal's  goods, 
the  clerk's  illegal  sale  was  held  his  prin- 
cipal's act.  This  was  an  illegal  sale 
of  liquor  by  a  drug  clerk.  State  v. 
Potter  (1907)  125  Mo.  App.  465,  102 
S.  W.  668. 

One  who  employs  clerks  to  deal  li- 
quors out  in  common  with  other  com- 
modities is  as  liable  for  such  sales  as  he 
would  be  if  they  were  made  in  person. 
To  subject  him  to  the  penalty  imposed 
by  statute  for  the  sale  of  intoxicating 
liquors,  it  is  not  necessary  that  the 
sales  should  have  been  made  in  person, 
or  in  his  presence,  or  by  his  express 
command.  State  v.  Dow  (1849)  21  Vt. 
484. 

So  a  managing  agent  who  has  general 
direction  and  supervision  of  the  clerks 
the  same  as  his  employer  would  have  if 
present  is  liable  to  the  penalty  imposed 
by  law  for  a  sale  of  intoxicating  liquors 
made  by  the  clerks.     76id. 


If  the  master  is  engaged  in  the  busi- 
ness of  unlawfully  selling  liquor,  he 
is  criminally  liable  for  a  sale  by  his 
servant  in  the  course  of  the  business, 
whether  the  master  was  present  and 
consented  to  the  particular  sale  or  not. 
Siaok  V.  State  (1910)  4  Okla.  Grim. 
Rep.  1,  109  Pac.  126. 

A  druggist  is  liable  criminally  for 
unauthorized  sales  of  liquor  by  his 
clerk,  if  made  by  the  clerk  within  the 
scope  of  his  authority,  or  the  authority 
which  may  fairly  be  presumed  from  the 
instructions  of  the  druggist  or  the 
course  of  dealing  by  him  with  reference 
to  such  matters.  United  States  v.  White 
(1890)    42  Fed.  138. 

In  Locke  v.  Com.  (1902)  113  Ky.  864, 
69  S.  W.  763,  the  proof  was  that  a  cus- 
tomer went  into  a  drug  store,  and  with- 
out telling  his  business  walked  back 
behind,  "and  laid  his  money  on  the  desk 
or  something  of  that  kind  back  there, 
and  a  little  pale  fellow,  who  was  the 
only  person  in  there,  handed  him  the 
bottle  of  whisky."  An  instruction  that 
if  the  sale  was  made  by  an  authorized 
agent  or  clerk  in  the  regular  course  of 
his  business,  the  proprietor  was  guilty, 
was  held  proper,  the  statute  providing 
that  "no  trick  or  device  shall  be  allowed 
to  defeat  the  law,  and  that  a  conviction 
may  be  sustained  against  the  person  in 
possession  of  the  house  in  which  the 
liquor  is  obtained."  Ky.  Stat.  §§  2570, 
2571.  The  court  said  that  these  sec- 
tions were  evidently  intended  to  make 
owners  of  stores  liable  in  cases  like  this, 
in  the  absence  of  evidence  showing  that 
the  sale  was  unauthorized. 

estate  V.  Crawford  (1910)  151  Mo. 
App.  402,  132  S.  W.  43. 
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the  master.'  The  court  said:  "The  facts  that  a  man  employs  a 
servant  to  conduct  a  business  expressly  authorized  by  statute,  and 
that  the  servant  makes  the  unlawful  sale  in  the  course  of  it,  do  not 
necessarily  overcome  the  presumption  of  innocence,  merely  because 
the  business  is  liquor  selling,  and  may  be  carried  beyond  the  statu- 
tory limits." 

The  question  of  whether  or  not  a  servant  at  the  time  of  the  offense 
was  acting  outside  of  the  scope  of  his  authority  may  also  have  a 
bearing  on  the  master's  responsibility,  where  the  servant,  in  violating 
the  law,  acts  vnthout  the  connivance  or  knowledge  of  the  master  and 
against  his  positive  orders.  This  point  is  discussed  in  a  subsequent 
section.* 

0.  Acts  done  without  the  master's  knowledge  oe  authoeitt 
and  against  his  oedees. 

2569.  Introductory. —  Although  the  courts  are  in  accord  as  to  the 
master's  liability  when  he  participates  in  the  criminal  conduct  of  his 
servant,  there  is  a  decided  conflict  of  opinion  as  to  his  responsibility 
when  the  act  of  the  servant  is  without  the  master's  knowledge  or 
connivance  and  against  his  express  orders.    These  cases  can  be  recon- 

3  Com.   v.   Briant    (1886)    142   Mass.  lows  that  the  judge  was  wrong  in  ex- 

463,  56  Am.  Rep.  707,  8  N.  E.  338.  eluding   evidence    as   to   'what    instruc- 

So,  in  Com.  v.  Riley  ( 1907 )  196  Mass.  tionB,  if  any,  he  [the  defendant]  gave 
60,  10  L.R.A.  (N.S.)  1122,  81  N.  E.  MoUoy  in  relation  to  conducting  the 
881,  it  was  held  that  the  fact  that  the  business,'  and  evidence  to  the  eiECeot  that 
servant  was  acting  within  the  scope  of  he,  the  defendant,  'told  MoUoy  to  run 
his  employment  is  not,  of  itself,  sufE-  the  business  right  and  be  sure  to  keep 
cient  to  charge  defendant  with  his  serv-  the  book  straight.' " 
ant's  acts.  The  court  said :  "We  as-  But  the  Massachusetts  cases  do  not 
sume  .  .  .  that  the  crime  created  seem  to  be  in  harmony  on  this  question, 
by  Rev.  Laws,  chap.  100,  §  50,  is  one  In  Com.  v.  Perry  { 1889 )  148  Mass.  160, 
of  those  crimes  where  the  defendant  acts  19  N.  E.  212,  it  was  held  that  proof  of 
at  his  risk,  and  where  it  is  no  excuse  a  sale  of  pure  alcohol  contrary  to  law, 
that  he  made  an  honest  mistake.  .  .  .  by  a  clerk  in  the  regular  course  of  the 
The  question  here  is  under  what  circum-  proprietor's  business,  is  sufficient  to  war- 
stances  the  master  is  liable  when  the  rant  a  finding  that  the  sale  was  au- 
act  is  done  by  the  servant.  It  is  not  thorized  by  the  latter, 
enough  that  it  was  done  in  the  course  And  in  Com.  v.  Houle  (1888)  147 
of  the  servant's  employment  in  the  mas-  Mass.  380,  17  N.  E.  896,  it  was  held 
ter's  business.  ...  To  convict  a  that,  nothing  to  the  contrary  appearing, 
master  for  the  act  of  the  servant,  the  evidence  of  a  sale  by  a  servant  of  his 
government  must  show  that  the  master  master's  goods,  where  kept  for  sale, 
participated  in  the  act  or  countenanced  would,  if  believed,  warrant  the  jury  in 
it  or  otherwise  approved  of  it.  .  .  .  finding  that  the  sale  was  authorized  by 
It  follows  that  the  concession  made,  the  master,  even  though  he  was  not  on 
'that  it  was  within  the  scope  of  MoUoy's  the  premises  at  the  time  the  sale  was 
authority  from  the  defendant  to  keep  made, 
the  express  book,'  was  not  decisive  of  *  See  §  2575,  post. 
the   defendant's   liability.     It   also  fol- 
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ciled  to  some  extent  by  the  difference  in  the  language  employed  in 
the  statutes^  to  define  the  various  offenses,  and  the  policy  of  the 
statutes  themselves.^  Wherever  guilty  intent  is  an  essential  ingre- 
dient of  the  crime,  it  would  be  impossible  to  fix  responsibility  upon 
the  master  for  his  servant's  transgression  of  the  law,  if  the  master 
did  not  harbor  such  an  intent.  Consequently,  if  he  did  not  know 
of  the  servant's  act,  did  not  aid  or  abet  or  assent  to  it,  he  could 
hardly  be  chargeable  with  a  guilty  mind.  In  most  instances  where 
the  master  is  held  to  be  responsible  criminally  for  the  wrongful  con- 


1  There  is  unquestionably  a  decided 
conflict  in  the  cases  with  reference  to 
the  criminal  and  penal  liability  of  a 
principal  or  master  for  violation  of 
liquor  laws  by  an  agent  or  servant; 
but  this  conflict  in  a  large  measure 
grows  out  of  the  differences  to  be  found 
in  the  various  statutes  of  the  states  in 
which  the  cases  on  this  subject  were 
adjudicated.  O'Donnell  v.  Com.  (1908) 
108  Va.  882,  62  S.  E.  373. 

Under  a  statute  providing  that  "every 
holder  of  a  license  who  knowingly  sells 
or  delivers,  or  allows  any  person  to  sell 
or  deliver,  save  at  the  residence  or  work- 
ing place  of  the  purchaser,  any  descrip- 
tion of  intoxicating  liquor  to  any  per- 
son under  the  age  of  fourteen  years, 
for  consumption  by  any  person  on  or 
off  the  premises,  excepting  such  intox- 
icating liquors  as  are  sold  or  delivered 
in  corked  and  sealed  vessels  in  quan- 
tities not  less  than  one  reputed  pint, 
for  the  consumption  off  of  the  premises 
only,"  it  was  held  that  a  licensed  pro- 
prietor could  not  be  convicted  where 
the  sale  was  made  by  his  servant,  who 
was  not  in  charge  of  the  premises,  with- 
out the  master's  knowledge  and  against 
his  express  orders.  Emary  v.  Nolloth 
[1903]  2  K.  B.  264.  Lord  Alverstone, 
Ch.  J.,  in  the  course  of  his  opinion,  said 
that  three  general  principles  might  be 
gathered  from  the  decisions.  "If,"  said 
he,  "the  offense  is  prohibited  in  itself, 
knowledge  on  the  part  of  the  licensee  is 
immaterial.  .  .  .  Similarly,  where 
there  is  an  absolute  prohibition  against 
selling,  it  is  unnecessary  to  prove  knowl- 
edge. Then  comes  the  class  of  case  in 
which  the  licensee  is  charged  with 
knowingly  allowing,  permitting,  or  suf- 
fering an  offense  to  be  committed;  in 
those  cases  knowledge  is  essential;  but 
it  has  been  held,  and  this  is  the  second 
principle  to  be  extracted  from  the  de- 


cisions, that  if  the  licensee  delegated  his 
authority  to  someone  else,  delegating, 
as  my  Brother  Channell  said,  'his  own 
power  to  prevent,'  and  the  person  left 
in  charge  commits  the  offense,  the  licen- 
see is  responsible  for  permitting  it.  This 
is  a  reasonable  and  logical  view  to  take, 
and  is  necessary  in  order  to  prevent  the 
act  of  Parliament  from  being  defeated. 
Then  we  have,  thirdly,  the  class  of  case 
where,  under  the  circumstances  (as  in 
the  present  case),  there  has  been  no 
delegation  of  authority,  and  the  licensee 
is  himself  controlling  the  business  and 
has  given  direct  instructions  to  the 
persons  in  his  employ  that  there  is  to 
be  no  infraction  of  the  provisions  of 
the  statute.  ...  In  the  present  case 
the  license  holder  himself  kept  charge 
of  the  premises,  and  did  not  delegate 
his  authority,  though  his  servant  broke 
his  orders.  In  my  judgment,  that  does 
not  amount  to  a  breach  of  the  law  by 
the  licensee." 

2  The  criminal  liability  of  a  licensee 
for  the  unlawful  acts  of  his  servant 
depends  upon  the  nature  of  the  offense 
and  the  relation  of  the  principal  to  his 
agent  or  servant.  When  the  offense  is 
one  in  violation  of  the  law  respecting 
the  license  under  which  the  licensee  is 
acting,  the  licensee,  as  master,  is  crim- 
inally liable  for  the  unlawful  act  of 
his  servants.  State  v.  Fagan  (1909) 
—  Del.  — ,  74  Atl.  693.  The  court  said : 
"This  is  because  a  license  to  profit  by 
the  partial  monopoly  to  sell  liquors  car- 
ries with  it  a  full  responsibility  on  the 
part  of  the  licensee  to  sell  liquors  in 
the  manner  contemplated  by  his  license 
as  provided  by  law,  and  also  carries 
with  it  a  full  liability  on  the  part  of 
the  licensee  to  the  penalties  of  the  law 
when  the  license  and  the  law  relating 
to  it  are  in  any  way  violated,  either 
by  himself  or  by  his  agent." 
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duct  of  his  servant,  it  is  on  the  theory  that  the  act  complained  of  is 
positively  forbidden,  and  therefore  guilty  intention  is  not  essential 
to  a  conviction  of  the  offense.  The  same  rule  in  this  respect  would 
apply  to  the  person  who  actually  violated  the  statute.  In  some  cases 
the  act  is  forbidden  to  be  committed  either  by  one's  own  hand  or  by 
that  of  another,  and  in  such  instances  the  master  would  be  liable. 
In  still  other  cases,  the  statute  expressly  makes  the  master  responsi- 
ble for  the  act  of  his  servant,  so  that  the  first  inquiry  must  always 
be  directed  to  the  provisions  of  the  statute.  These  cases  are  excep- 
tions to  the  rule  that  one  person  cannot  be  made  criminally  responsi- 
ble for  the  act  of  another  committed  without  the  former's  knowledge, 
consent,  or  complicity.^ 

2570.  Master's  lack  of  knowledge  of  offense. — Whether  the  mas- 
ter's ignorance  of  the  servant's  unlawful  acts  is  a  defense  to  a  crim- 
inal prosecution  of  the  master  therefor  is  a  question  upon  which  the 
courts  are  divided  in  opinion.  On  the  ground  that  the  master  cannot 
be  held  criminally  responsible  for  the  misdeeds  of  his  servant  unless 
he  participates  therein,  it  has  been  held  that  the  master's  lack  of 
knowledge  of  the  offense  is  a  good  defense.*    But  this  does  not  neces- 


s  The  cases  which  hold  that  a  prin- 
cipal is  bound  for  the  act  of  his  agent 
done  not  only  without  his  authority,  but 
in  violation  of  his  instructions,  in  the 
making  of  the  sale  of  ardent  spirits, 
constitute  an  exception  to  the  general 
rule  that  the  doctrine  of  respondeat  su- 
perior does  not  apply  to  criminal  cases; 
and  the  doctrine  is  based  upon  the 
postulate  that  a  man  who  engages  in 
this  business  as  a  licensee  of  the  state 
engages  In  it  at  his  peril,  must  see  to 
it  that  the  requirements  of  the  law  are 
rigidly  complied  with,  and  is  responsible 
for  any  failure  of  any  agent  of  his  to 
comply  with  those  requirements.  O'Don- 
nell  V.  Com.  (1908)  108  Va.  882,  62  S. 
E.  373. 

1  Under  what  appears  to  be  the  pre- 
vailing rule,  an  employer  is  not  crim- 
inally liable  for  a  sale  of  liquor  in  vio- 
lation of  the  laws  against  tippling,  made 
by  his  employee  without  his  knowledge 
of  the  fact.  Neideiser  v.  State  (1873) 
6  Baxt.  499. 

A  master  can  be  held  liable  criminal- 
ly for  a  sale  of  liquor  by  his  servant 
only  when  made  with  his  authority  or 
with  his  knowledge  or  assent.  If  made 
without  his  knowledge,  and  in  no  way 
participated   in,   approved,   or   counten- 


anced by  him,  he  is  not  liable.  State 
V.  Mueller  (1888)  38  Minn.  497,  38  N. 
W.  691;  Lathrope  v.  State  (1875)  51 
Ind.  192,  1  Am.  Crim.  Rep.  468;  Com. 
V.  Nichols  (1845)  10  Met.  259,  43  Am. 
Dec.  432;  Com.  v.  Dunbar  (1857)  9 
Gray,  298;  Com.  v.  Biley  (1907)  196 
Mass.  60,  10  L.R.A.(N.S.)  1122,  81 
N".  E.  881. 

Where  a  servant,  agent,  or  partner 
of  one  engaged  in  a  liquor  business  sells 
liquor  or  keeps  open  in  violation  of  law, 
the  master  will  not  be  responsible  there- 
for criminally,  where  the  acts  were  com- 
mitted without  his  knowledge  and  con- 
sent. Kittrell  v.  State  (1906)  89  Miss. 
666,  42  So.  609;  Rosenhaum  v.  State 
(1900)  24  Ind.  App.  510,  57  N.  E.  156; 
Beane  v.  State  (1904)  72  Ark.  368,  80 
S.  W.  573. 

The  proprietor  of  a  saloon  Is  not 
guilty  of  a  violation  of  the  act  relating 
to  the  sale  of  intoxicating  liquors, 
where  his  bartender  in  charge  of  the 
saloon  sells  liquor  to  a  minor  in  his 
absence  and  without  his  knowledge 
Hanson  v.  State  (1873)  43  Ind.  550 
Thompson  v.  State  (1874)  45  Ind.  495 
Lauer  v.  State  (1865)  24  Ind.  131, 
Com.  V.  Rooks  (1889)  150  Mass.  59,  22 
N.  E.  436. 
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sarily  mean  actual  knowledge,  for  if  the  master  may  be  said  to  have 
constructive  knovs^ledge  of  what  is  going  on  or  what  has  been  done, 


Where  a  person  was  indicted  for  sell- 
ing spirituous  liquor  to  a  slave,  and 
it  was  proved  that  the  liquor  was  sold 
in  his  absence  by  his  clerk,  an  instruc- 
tion that  if  the  defendant  had  previous- 
ly sanctioned  the  acts  of  his  clerk  in 
selling  liquor  to  slaves  under  similar 
orders,  and  if  the  jury  believe  that  the 
accused,  if  he  had  been  present,  would 
have  done  as  his  clerk  did,  then  they  are 
authorized  to  find  him  guilty,  was  held 
erroneous.  Patterson  v.  State  (1852) 
21  Ala.  571. 

It  is  a  sufficient  defense  to  an  in- 
dictment for  furnishing  liquor  to  a 
minor  that  it  was  done  without  the  de- 
fendant's knowledge  or  consent,  by  an- 
other in  his  employment  acting  as  a 
bartender.  Boatright  v.  State  (1886) 
77  Ga.  717. 

A  violation  of  the  Texas  bell  punch 
law,  providing  that  if  any  liquor  dealer, 
his  clerk,  agent,  or  employee  shall,  on 
the  sale,  barter,  or  giving  away  of  any 
vinous,  spirituous,  or  malt  liquors,  fail 
to  turn  the  crank  of  the  proper  register 
as  therein  required,  the  person  so  offend- 
ing, for  each  failure,  shall  be  deemed 
guilty  of  a  misdemeanor  and  fined  a, 
designated  sum,  does  not  subject  a 
liquor  dealer  to  indictment  and  fine 
thereunder,  where  the  evidence  shows 
that  his  bartender  made  the  sale  in  his 
absence,  and  there  is  no  proof  of  the 
proprietor's  complicity  in  the  bartender's 
failure  to  register  the  drink.  Oaiocchio 
V.  State  (1880)   9  Tex.  App.  387. 

So  an  instruction  to  the  jury  in  a 
prosecution  for  the  sale  of  liquors  on 
Sunday,  that  "the  presumption  of  law 
is  that  defendant's  son,  being  in  his 
place  of  business,  acting  for  him  on 
week  days,  is  his  agent,"  without  proof 
of  knowledge  on  the  part  of  defendant 
of  the  unlawful  acts  done  on  Sunday,  or 
of  any  authority  that  the  agent  might 
act  for  him  on  Sunday,  was  held  erro- 
neous. State  V.  Burke  (1886)  15  R.  I. 
324,  4  Atl.  761. 

That  liquor  was  sold  in  the  barroom 
of  the  accused  by  his  barkeeper  will  not 
render  him  liable  to  prosecution  for 
engaging  in  common  labor  on  Sunday 
by  unlawfully  selling  spirituous  liquors, 
in  the  absence  of  evidence  tending  to 
show  that  the  accused  was  present  when 
the  sales  were  made,  or  had  any  knowl- 


edge whatever  of  the  selling  when  it 
vfas  done.  Wetzler  v.  State  (1862)  18 
Ind.  35. 

In  Kittrell  v.  State  (1906)  89  Miss. 
666,  42  So.  609,  an  instruction  requir- 
ing a  conviction  if  a  negro  was  per- 
mitted to  sell  liquors  unlawfully  by 
defendant's  agents  or  clerks,  even  with- 
out defendant's  knowledge,  was  held 
erroneous. 

A  licensed  hotel  owner  may  be  con- 
victed for  unlawful  sales  of  liquor  to 
minors,  made  in  his  absence  by  his 
bartender  or  by  his  wife,  whom  he  had 
put  especially  in  charge  of  the  bar,  al- 
though he  had  no  knowledge  of  the  par- 
ticular sales,  unless  such  unlawful  sales 
were  prohibited  by  him.  Com.  v.  'Neio- 
hardt,  5  North.  Co.  Rep.  177. 

A  husband  is  not  criminally  liable 
for  selling  spirituous  liquors  without 
a  license,  where  the  sale  was  made  by 
his  wife  during  his  absence  without  au- 
thority from  him.  Pennybaker  v.  State 
(1831)  2  Blackf.  484;  State  v.  Baker 
(1880)  71  Mo.  475. 

To  warrant  the  conviction  of  a 
licensed  tavern  keeper  for  selling  liquors 
on  Sunday,  it  must  be  shown  that  he 
did  the  act  personally,  or  that  it  was 
done  by  his  direction  or  with  his  con- 
sent. People  V.  Utter  (1864)  44  Barb. 
170;  State  v.  Meagher  (1892)  49  Mo. 
App.  571. 

The  presumption  of  innocence  is  not 
overcome  by  merely  showing  that  the 
sale  was  made  on  the  master's  premises 
by  his  bartender,  in  the  absence  of  evi- 
dence to  show  that  he  in  some  manner 
participated  in,  connived  at,  or  assented 
to  it.     People  v.   Utter,  supra. 

So  it  has  been  held  that  the  misrep- 
resentation by  a  servant  of  the  weight 
of  coal  sold  cannot,  as  a  matter  of  law, 
be  said  to  be  a  misrepresentation  of  the 
master,  so  as  to  render  the  latter  crim- 
inally liable  for  the  violation  of  the 
English  weights  and  measures  act  of 
1889  (52  &  53  Vict.  chap.  121,  §  29). 
Roherts  v.  Woodward  (1890)  L.  R.  25 
Q.  B.  Div.  415,  50  L.  J.  Mag.  Cas.  N. 
S.  129,  63  L.  T.  N.  S.  200,  38  Week. 
Rep.  770,  17  Cox,  0.  C.  139. 

A  coal  dealer  is  not  criminally  re- 
sponsible for  the  act  of  his  servant  in 
driving  a  wagon  upon  the  sidewalk, 
where  it  appears  that  there  was  no  fault 
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this  will  be  enough  to  charge  him,*  even  in  jurisdictions  where  lack 
of  knowledge  will  protect  the  master.     On  the  other  hand,  it  has 


on  the  master's  part,  either  intentional- 
ly or  otherwise,  and  he  had  no  knowl- 
edge of  what  the  driver  intended  to  do, 
and  where  the  driver  acted  without  the 
dealer's  authority  or  consent.  State  v. 
Bacon  (1868)  40  Vt.  456. 

In  State  v.  Dawson  (1802)  2  Bay, 
SeO,  it  was  held  that  a  store  lieeper 
could  not  be  held  criminally  liable  for 
an  act  of  his  clerk  in  unlawfully  deal- 
ing with  a  slave,  unless  knowledge  of 
the  fact  vpas  brought  home  to  him,  al- 
though the  clerk  himself  is  chargeable. 
To  the  same  effect  is  State  v.  Matthew 
( 1835 ) ,  cited  in  State  v.  Coieman  (1837 ) 
Dud.  L.  34. 

It  has  been  held  that  an  innkeeper 
is  not  liable  to  be  indicted  for  the  un- 
lawful sale  of  intoxicating  liquors  by 
his  barkeeper,  in  his  absence  and  with- 
out his  knowledge.  Mipp  v.  State 
(1839)  5  Blackf.  149,  33  Am.  Dec.  463 
(syl.). 

2  In  order  to  convict  the  proprietor 
of  a  licensed  place  for  gambling  on  his 
premises,  it  is  not  necessary  that  there 
should  be  actual  knowledge  of  the 
gambling  in  the  sense  of  seeing  or  hear- 
ing by  the  party  charged,  but  there  must 
be  some  circumstance  from  which  it 
may  be  inferred  that  lie  or  his  servants 
had  connived  at  what  was  going  on. 
Constructive  knowledge  will  supply  the 
place  of  actual  knowledge.  Bosley  v. 
Davies  (1875)  L.  R.  1  Q.  B.  Div.  84, 
45  L.  J.  Mag.  Cas.  N.  S.  27,  33  L.  T. 
N.  S.  528,  24  Week.  Rep.  140. 

The  licensee  is  not  criminally  liable 
for  suffering  gambling  on  his  premises 
where  the  gambling  takes  place  with- 
out his  knowledge,  but  with  the  knowl- 
edge of  one  of  his  servants,  the  master 
not  wilfully  shutting  his  eyes  to  what 
is  going  on.  Somerset  v.  Hart  (1884) 
L.  R.  12  Q.  B.  Div.  360.  Lord  Coler- 
idge, Ch.  J.,  said:  "I  quite  agree  that 
the  provisions  of  an  act  which  is  passed 
in  the  interests  of  public  morality  and 
order  should  receive  a  reasonably  liberal 
construction.  I  do  not  say  that  proof 
of  actual  knowledge  on  the  part  of  the 
landlord  is  necessary.  Slight  evidence 
might  be  sufficient  to  satisfy  the  magis- 
trates that  the  landlord  might  have 
known  what  was  taking  place  if  he  had 
pleased,  but  where  no  actual  knowl- 
edge is  shown,  there  must,  as  it  seems 


to  me,  be  something  to  show  either  that 
the  gaming  took  place  with  the  knowl- 
edge of  some  person  clothed  with  the 
landlord's  authority,  or  that  there  was 
something  like  connivance  on  his  part, 
— that  he  might  have  known,  but  pur- 
posely abstained  from  knowing." 

Knowledge  of  a  potman  in  an  inn  that 
gaming  is  carried  on  therein  is  not  such 
constructive  knowledge  of  the  innkeeper 
as  would  subject  him  to  conviction  for 
suffering  gaming  to  be  carried  on  on 
his  premises,  under  35  &  36  Vict.  chap. 
94,  §   17.     Ibid. 

Evidence  that  three  persons  stopping 
at  an  inn  retired  to  bed  shortly  before 
11  o'clock,  and  that  between  1:30  and 
2:15  o'clock  the  following  morning  they 
were  discovered  in  the  sitting  room  play- 
ing cards  for  money,  the  noise  having 
been  heard  outside  the  premises,  and 
that  during  all  this  time  the  hired 
porter,  whose  duty  it  was  to  sit  up 
and  attend  to  customers,  was  in  a  room 
at  an  extreme  end  of  the  house,  where 
he  could  not  hear  what  was  going  on,  is 
sufficient  to  convict  the  proprietor  of 
suffering  gaming  on  her  premises, 
though  it  is  not  established  that  she  had 
actual  knowledge  of  what  was  going  on. 
Redgate  v.  Eaynes  (1876)  45  L.  J. 
Mag.  Cas.  N.  S.  65,  L.  R.  1  Q.  B.  Div. 
89,  33  L.  T.  N.  S.  779. 

In  Crabtree  v.  Hole  (1879)  43  J.  P. 
(Q.  B.  D.)  779,  a  licensed  alehouse 
keeper  employed  a  manager  to  look 
after  his  premises.  One  night  after 
closing  hours  police  constables  passing 
on  the  opposite  side  of  the  street  heard 
noises  as  if  of  persons  gaming,  and 
climbed  up  and  looked  through  the 
window  and  saw  the  gaming  on  the 
premises  for  money.  It  was  shown  that 
the  manager  had  gone  to  bed  leaving 
"Boots"  to  attend  to  the  place.  "Boots" 
knew  of  the  gaming,  but  wilfully  shut 
his  eyes  and  ears.  It  was  held  that  the 
proprietor  was  responsible.  Cockburn, 
Ch.  J.,  said:  "The  duty  imposed  by 
the  enactment  is  to  take  reasonable 
care  that  gaming  is  not  suffered  on  the 
licensed  premises,  and  if  the  license 
holder  employ  one  who  does  not  do  hia 
duty,  it  is  the  same  as  if  he  himself  did 
not  do  the  duty.  Here's  'the  Boots'  did 
not  take  reasonable  care,  and  the  li- 
censed  person  must  be   found  guilty." 
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been  held  that  ignorance  of  the  servant's  acts  is  no  excuse.*     So  it 
has  been  held  that  the  publisher  of  a  newspaper  cannot  exonerate- 


In  Neilson  v.  Parkhill  (1892)  20  Sc. 
Sess.  Cas.  4th  series,  24,  an  action  for 
a  penalty  under  the  Glasgow  police 
amendment  act  1890  (53  &  54  Vict, 
chap,  ccxxi. )  §§  19  and  20,  which  gives 
power  to  seize  diseased  or  unsound  meat 
intended  for  human  consumption  and 
exposed  for  sale,  and  which,  by  §  20, 
renders  liable  in  a  penalty  "the  person 
to  whom  the  same  belongs  ...  or 
in  whose  possession  or  on  whose  prem- 
ises the  same  was  found,"  it  was  held 
that  where  diseased  meat  intended  for 
sale  was  seized  in  a  barrow  belonging 
to  the  master  and  driven  by  the  servant, 
the  possession  of  the  servant  might  be 
deemed  to  be  the  possession  of  the  mas- 
ter, so  as  to  render  the  latter  respon- 
sible. 

In  O'Brien  v.  M'Gregor  (1904)  5  Sc. 
Sess.  Cas.  5th  series,  74,  40  Scot.  L. 
R.  564,  10  Scot.  L.  T.  764,  in  holding 
that  proof  of  personal  knowledge  on  the 
part  of  the  accused  that  the  regimental 
necessaries  libeled  were  in  his  posses- 
sion is  not  necessary  to  a  conviction  of 
a  contravention  of  the  army  act,  §  156, 
subsec.  (2),  it  is  said  that  it  is  suffi- 
cient that  the  magistrates  find  that 
these  articles  were  regimental  neces- 
saries, and  that  they  were  found  in  the 
possession  of  the  accused.  It  is  quite 
in  consistence  with  that  finding  tliat 
the  accused  owned  several  shops,  and 
that  he  was  not  in  personal  knowledge 
of  the  fact  that  these  articles  were  in 
his  possession  in  one  of  these  shops. 
They  were  plainly  in  his  possession,  and 
the  fact  that  personally  he  was  ignorant 
of  their  being  so  in  his  possession  may 
tend  to  mitigate  the  penalty  to  be 
pronounced,  but  does  not  absolve  him 
from  criminal  responsibility.  The  only 
way  he  could  escape  liability  would  be 
by  satisfying  the  magistrates  that  he 
came  into  possession  lawfully,  and  with- 
out contravention  of  the  statute;  and 
the  court  must  take  it  that  the  magis- 
trates were  not  satisfied  on  this  point, 
for  they  find  in  fact  that  the  articles 
were  articles  referred  to  in  certain  pawn 
tickets  issued  by  the  company  managed 
by  the  accused,  and  had  therefore  come 
into  his  possession  by  having  been 
pawned,  which  is  one  mode  of  transfer 
directly  struck  at  by  the  act. 

And  in  Martin  v.  McOinnis    (1894) 


20  Vict.  L.  R.  556,  16  Austr.  L.  96,  it. 
was  held  that  the  master  was  properly 
convicted  of  a  violation  of  health  act. 
1890  (No.  1098),  §  221,  resulting  in  a 
nuisance,  though  he  had  no  knowledge- 
of  the  particular  occurrence  complained 
of,  where  on  two  previous  occasions  a 
similar  thing  had  happened,  and  had 
been  complained  of  to  the  master's  serv- 
ants, and  on  one  of  those  occasions  the- 
complaint  had  reached  the  master,  since 
he  had  negligently  allowed  it  to  occur 
after  their  previous  warning.  It  was. 
also  said  that,  as  the  thing  which  caused 
the  nuisance  was  done  by  a  servant  in 
the  ordinary  scope  of  employment,  the 
knowledge  of  the  servant  must  be  taken, 
as  the  knowledge  of  the  master. 

S  Where  a  person  acts  as  clerk  or 
agent  of  another  in  selling  intoxicating 
liquors  in  violation  of  law,  either  may 
be  indicted.  State  v.  Brown  ( 1899 )  151 
Mo.  App.  349,  131  S.  W.  760. 

Where  the  charge  is  a  violation  of  a. 
city  ordinance  in  selling  liquor  during 
prohibited  hours,  the  fact  that  the  sale- 
was  made  by  an  agent  of  the  proprietor 
in  the  latter's  absence  and  without  his, 
knowledge  is  no  defense.  Pulver  v. 
State  (1909)  83  Neb.  446,  119  N.  W. 
780.  This  decision  was  put  upon  the- 
ground  that  a  proceeding  for  a  viola- 
tion of  a  city  ordinance,  while  in  form 
a  criminal  prosecution,  was  in  fact  a 
suit  to  recover  a  penalty.  The  law  of 
master  and  servant  therefore  applied, 
and  the  former  was  responsible  for  the- 
acts  of  the  latter  in  the  conduct  of  his 
business,  whether  committed  with  or 
without  his  knowledge. 

One  who,  having  no  license,  keeps  a 
tobacco  and  refreshment  shop,  is  crim- 
inally liable  for  the  act  of  his  wife  in 
selling  bottles  of  ale  to  his  customers, 
though  there  is  no  evidence  that  he 
knew  anything  of  her  so  doing.  Allen 
V.  Lumh   (1893)   57  J.  P.  377. 

In  State  v.  Constatine  (1906)  43 
Wash.  102,  117  Am.  St.  Rep.  1043,  86 
Pac.  384,  where  the  accused  was  charged 
with  unlawfully  selling  liquor  to  minors,, 
it  appeared  on  the  face  of  the  indict- 
ment that  the  sale  was  made  by  defend- 
ant's agent,  and  proof  was  offered  to 
show  that  the  sale  was  without  the 
consent  and  knowledge  of  the  principal ; 
but  the   court  held   such   proof   imma» 
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himself  from  liability  to  punishment  for  contempt  in  case  an  article 
reflecting  on  the  courts  is  published  in  his  paper,  by  denying  that 
he  had  any  knowledge  of  the  article  prior  to  its  publication;*  and 
that  the  owner  of  a  quarry  on  the  margin  of  a  navigable  river  cannot, 
on  the  ground  of  ignorance,  escape  liability  for  a  nuisance  created 
by  the  casting  of  refuse  into  the  water;*  and  that  the  owners  of  a 
steamboat  could  not  escape  the  penalty  imposed  by  statute  for  trans- 
portation of  any  slave  without  a  permit  in  writing  from  the  owner 
thereof,  by  showing  that  neither  they  nor  their  agents  had  any  knowl- 
edge that  the  slave  was  on  board,  and  that  they  had  no  intention 
to  violate  the  law,  and  that  they  had  used  reasonable  diligence  to 
prevent  such  persons  from  coming  on  board.*  It  would  especially 
seem  that  lack  of  knowledge  on  the  part  of  the  master  would  be  no 
defense  where  the  master,  by  the  use  of  reasonable  care  and  diligence, 
might  have  known  what  the  servant  did.'' 


terial,  saying:  "It  is  undoubtedly  a 
general  rule  of  law  that  there  can  be 
no  crime  without  a  criminal  intent,  and 
that  one  man  is  not  criminally  respon- 
sible for  the  acts  of  another,  even 
though  such  other  be  his  agent  or  serv- 
ant, unless  something  more  than  the 
mere  relation  of  master  and  servant 
is  shown,  but  there  are  many  exceptions 
to  the  rule." 

A  count  in  an  information  charging 
a  person  with  selling  intoxicating  li- 
quors to  be  drunk  at  the  place  where 
sold,  in  violation  of  the  liquor  law,  is 
sustained  by  proof  that  the  liquor  was 
sold  by  another  as  his  agent.  Parker 
v.  State   (1855)    4  Ohio  St.  563. 

A  licensed  person  may  be  convicted 
for  suffering  gaming  to  be  carried  on 
on  the  licensed  premises,  within  the 
meaning  of  §  17  of  the  licensing  act  of 
1872,  where  the  gaming  took  place  there- 
on to  the  knowledge  of  a  servant  of  the 
licensed  person,  who  was  in  charge  of 
the  premises,  though  without  any  knowl- 
edge or  connivance  on  the  part  of  the 
licensed  person.  Bond  v.  Evans  (1888) 
L.  E.  21  Q.  B.  Div.  249,  57  L.  J.  Mag. 
Cas.  N.  S.  105,  59  L.  T.  N.  S.  411,  36 
Week.  Rep.   767,  52  J.  P.  612. 

Where  a  person  is  the  proprietor  of 
a  joint  and  keeps  beer  and  whisky  there, 
and  has  a  United  States  license  to  pur- 
sue the  business  of  selling  liquor,  he 
cannot  escape  the  responsibility  for  a 
sale  made  by  his  barkeeper,  upon  the 
ground  that  he  was  not  present  when 
the    sale    was    made.      Cox    v.    State 


(1909)  3  Okla.  Crim.  Rep.  129,  104 
Pac.  1074,  rehearing  denied  in  3  Okla. 
Grim.  Rep.  138,  105  Pac.  369.  The 
court  said:  "No  man  can  screen  him- 
self behind  the  civil  law  of  agency  in 
the  commission  of  crime.  All  persons 
who  are  concerned  in  the  commission  of 
an  offense,  whether  they  directly  com- 
mit it  or  aid  or  abet  in  its  commission, 
though  not  present  when  it  is  commit- 
ted, are  principals,  and  should  be  prose- 
cuted and  convicted  as  such." 

Both  partners  in  a  drug  business  are 
liable  for  an  illegal  sale  of  liquor  made 
by  one  partner  and  their  clerk,  although 
the  other  partner  was  absent  at  the 
time.  Ellison  v.  Com.  (1902)  24  Ky. 
L.  Rep.  657,  69  S.  W.  765. 

And  the  proprietor  of  a  public  house 
has  been  held  criminally  responsible  for 
the  unlawful  sale  of  liquors  to  a  minor, 
although  he  did  not  know  of  it,  where 
he  failed  to  give  orders  to  his  assistant 
not  to  make  such  sales.  Greig  v.  Mac- 
leod  (1908)  Sc.  Sess.  Cas.  14  (J.) 
(Court  of  Justiciary  Cases.) 

*  People  V.  Wilson  ( 1872 )  64  111.  195, 
16  Am.  Rep.  528,  1  Am.  Crim.  Rep. 
107. 

^Reg.  V.  Stephens  (1866)  L.  R.  1  Q. 
B.  702,  35  L.  J.  Q.  B.  N.  S.  2S1,  14 
Week.  Rep.  859,  14  L.  T.  N.  S.  593, 
7  Best.  &  S.  710,  12  Jur.  N.  S.  961. 

6  State  V.  Baltimore  d  8.  Steam  Go. 
(1858)    13  Md.  181. 

7  A  proprietor  may  be  convicted  of 
selling  unwholesome  food  through  the 
act  of  his  agent,  and  it  is  immaterial 
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2571.  Lack  of  master's  authority  or  consent.— Where  the  rule  pre- 
vails that  the  master's  participation  in  the  wrongful  acts  of  his  serv- 
ant must  be  shown  in  order  to  charge  him  with  criminal  responsibil- 
ity therefor,  the  master's  consent  must  be  made  to  appear.  It  has 
been  held  that  mere  knowledge  of  the  servant's  transgression  is  not 
enough.^  So  it  is  possible  that  the  master  might  consent  to  the 
servant's  offense,  but  not  know  of  it.^  The  master's  authority  or 
consent,  then,  is  the  important  fact  to  be  established.*    The  master's 

whether  in  fact  he  knew  it  to  be  un-  therein,  as  would  involve  him  morally 

wholesome,  if  he  might  have  known  it  in  the  guilt.     Com.  v.   'Nichols    (1845) 

by  the  use  of  reasonable  care  and  dili-  10   Met.    259,   43    Am.   Dec.    432.     The 

gence  on  the  part  of  himself,  and  those  court  said  that,   as  to  civil  liabilities, 

employed   in   preparing   it   for   market,  a  broader   and   more   general   principle 

Hunter  v.  State    (1858)    1   Head,   160,  of  responsibility  applies,  and  the  master 

73  Am.  Dec.  164.  or  principal  may  be  held  to  answer  in 

1  The  facts  that  a  person  selling  in-  damages  for  default  and  misdoings  with 

toxicating  liquor  was  the  clerk  of  the  which  he  had  no  other  connection  than 

person  prosecuted   as   a  common   seller  that  which  arises  from  the  fact  that  the 

of  spirituous  liquors,  and  that  the  de-  injury  was  occasioned  by  one  employed 

fendant  knew  of  the  sale,  are  not  suffi-  in  his  service,  but  that,   as  a  general 

cient  to  warrant  his  conviction,  as  he  rule,    something   beyond   this    is   neces- 

might  have  had  knowledge  and  dissent-  sary   to   charge   the   master   criminally 

ed  or  forbidden  it;   there  must  be  evi-  for   acts    done   by   the   servant.      There 

dence  from  which  the  jury  could  infer  must  be  such  direct  participation  in  the 

assent.     Com.   v.   Mahoney    (1890)    152  act,    or    such    assent    and    concurrence 

Mass.  493,  25  N.  E.  833.  therein,  as  would  involve  him  morally 

8  Where  the  charge  was  the   keeping  in  the  guilt  of  the  action.     Hence,  the 

of  the  door  of  a  tippling-house  open  on  cases  are  comparatively  rare,  and  may 

Sunday,  if  it  appears  that  this  was  done  be  considered  as  exceptions  to  the  gen- 

by  the  clerk,  the  proprietor  or  the  clerk  eral  rule,  where,  by  legal  rules,  a  party 

himself   must  show   not   only  that  the  is    charged   criminally   for   acts   of   his 

proprietor  did  not  know,  but  also  that  servant  done  without  his  knowledge  and 

he  did  not  consent.     He  might  consent  assent. 

by  private  arrangement  to  do  the  thing  To  warrant  a  conviction  on  an  indict- 
by  the  clerk,  and  yet  not  know  that  it  ment  for  retailing  spirituous  liquors 
was  done  at  the  time  it  was  done.  Klug  without  a  license,  the  proof  must  show 
V.  State   (1886)   77  Ga.  734.  that  the  accused  made  the  sale  in  per- 

A  principal  is  not  liable  criminally  son  or  authorized  such  sale.     State  v. 

for  the   unlawful   act  of  his   agent  or  Borgmam,  ( 1819 )  2  Nott  &  M'C.  34. 

clerk   unless  he  participated  in  the  act,  3  Some  courts  and  law  writers  main- 

or  consented  to  it;   and  this  participa-  tain  that,  to  render  the  principal  crim- 

tion  or  consent  cannot  be  presumed  by  inally  liable,  his  authority  to  his  agent 

the  court  or  jury  merely  from  the  fact  to  commit  the  act  must  be  shown.    State 

that  the  seller  was  the  clerk  of  the  ac-  v.  Gilmore  (1907)  80  Vt.  514,  16  L.R.A. 

cused.    Seiiertv.  State  (1866)  40  Ala.  (N.S.)   786,  68  Atl.  658,  13  Ann.  Cas. 

60  321. 

The  case  of  a  sale  of  liquors  pro-  In  Bishop,  Statutory  Crimes,  §  1049, 
hibited  by  law  at  the  shop  or  estab-  the  rule  with  reference  to  liquor  sell- 
lishment  of  the  principal,  by  an  agent  ing  is  said  to  be:  "A  sale  by  one  act- 
or servant  usually  employed  in  con-  ing  as  clerk  or  other  agent  of  the  de- 
ducting his  business,  is  one  of  that  class  fendant  must  appear  also  to  have  been 
in  which  the  master  may  properly  be  authorized  by  him  If  he  was  present, 
charged  criminally  for  the  act  of  the  the  authority  will  ordinarily  be  in- 
servant.  But  to  render  him  liable,  there  f erred;  if  absent,  it  may  be  presumed 
must  be  such  a  direct  participation  in  from  the  circumstances  and  other  proofs, 
the  act   or  such  assent  and  concurrence  The  mere  fact  that  the  person  making 
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nonliability  in  the  absence  of  consent  is  probably  the  true  rule  where- 
there  is  no  statute  directly  or  impliedly  changing  it.*  It  has  been 
held  that  it  is  not  necessary  that  the  master  show  that  he  gays  orders- 
to  his  servant  not  to  disobey  the  law ;  that  while  this  is  a  good  defense, 
it  is  not  the  only  defense,  and  that  any  other  method  of  showing, 
nonconsent  will  suffice.®  Express  consent  to  the  illegal  act  need  not,, 
of  course,  be  proved ;  and  any  evidence  which  tends  to  establish  the. 
master's  assent  to  the  unlawful  transaction  is  competent.^ 


the  sale  was  the  defendant's  clerk  in 
a  lawful  business  is  not  enough;  for  an 
authorization  to  do  what  is  lawful  is 
not  an  authority  to  commit  a  crime. 
Within  this  principle,  if  the  clerk  or 
bartender  of  a  licensed  retailer,  whom 
the  law  forbids  to  sell  to  minors  and 
drunkards,  makes  such  sale  in  his  ab- 
sence, he  cannot  be  punished  without 
some  evidence  indicating  his  consent  to 
what  is  thus  unlawful." 

*  If  there  is  no  statute  making  it  so, 
a  saloon  keeper  is  not  criminally  liable 
for  the  unlawful  sale  of  liquor  to  a 
minor  in  his  absence  and  without  his 
authority  and  consent.  Cloud  v.  State 
(1880)    36  Ark.  151. 

The  master  is  never  liable  criminally 
for  acts  of  his  servant  done  vpithout  his 
consent  and  against  his  express  orders. 
Barnes  v.  State  (1849)   19  Conn.  398. 

When  a  principal  is  charged  with 
selling  liquor  by  an  agent  or  serv- 
ant not  in  violation  of  a  license,  but 
without  a  license,  and  a  conviction  is 
sought,  it  must  appear  expressly  or 
impliedly  that  he  gave  authority  to  or 
had  knowledge  of  his  agent's  acts,  just 
as  in  any  other  case  where  criminal  re- 
sponsibility is  sought  to  be  attached  to 
the  principal  for  the  wrongdoing  of  his 
agents.  State  v.  Fagan  ( 1909 )  —  Del. 
— ,  74  Atl.  693. 

If  a  saloon  keeper  who  is  licensed  to 
sell  liquor  in  a  certain  manner  sees  fit 
to  conduct  his  business  by  the  employ- 
ment of  a  bartender,  he  is  prima  facie 
liable  for  sales  made  in  a  different  man- 
ner, but  he  may  avoid  this  prima  facie 
liability  by  producing  evidence  in  re- 
buttal that  the  act  of  his  bartender  was 
without  his  authority  or  knowledge  and 
against  his   instructions.     Ibid. 

A  sale  by  a  servant  without  the  ex- 
press or  implied  authority  of  the  mas- 
ter is  not  a  sale  by  the  master,  within 
the  meaning  of  a  statute  forbidding  the 
sale  of  liquors  on  any  general  or  special 


election  day  and  on  Sunday.  Moore  v. 
State  (1902)  64  Neb.  557,  90  N.  W. 
553. 

In  State  v.  Bohles  (1839)  Rice,  L. 
145,  a  new  trial  was  granted  upon  a 
conviction  for  selling  liquor  to  a  slave, 
where  it  appeared  that  the  liquor  was 
sold  by  a  clerk  in  the  absence  of  the- 
accused,  his  employer,  and  without  his 
authority,  and  that  the  clerk  had  beem 
already  punished  for  the  act. 

Evidence  that  an  illegal  sale  of  in- 
toxicating liquor  was  made  by  a  young 
man  behind  the  counter  of  the  defend- 
ant's saloon  is  not  sufficient  to  estab- 
lish the  proprietor's  guilt  in  the  absence 
of  evidence  to  show  his  presence,  or  his. 
approval  of  the  sale,  or  his  guilty 
knowledge  of  the  offense.  Wreidt  v.. 
State  (1874)  48  Ind.  579;  Anderson  v. 
State    (1872)    39  Ind.  553. 

In  order  to  convict  a  defendant  of  the- 
illegal  sale  of  liquor,  it  must  be  showit 
that  the  sale  was  made  by  the  defend- 
ant, or  through  his  agents  or  servants- 
acting  for  him,  or  under  his  manage- 
ment or  control.  United  States  v.  Ash 
(1896)    75   Fed.  651. 

The  master  is  not  liable  in  New 
Hampshire  for  an  unauthorized,  unrati- 
fied sale  by  his  servant.  State  v.  Cor- 
ron  (1905)  73  N.  H.  434,  62  Atl.  1044,. 
6  Ann.   Cas.  486. 

5  An  instruction  which  makes  it  nec- 
essary that  the  proprietor  show  that 
he  neither  consented  to  or  knew  of  the 
illegal  act  of  a  clerk  in  selling  liquor 
is  erroneous,  since  the  law  does  not  re- 
quire more  than  a  showing  of  noncon- 
sent. State  V.  Crawford  (1910)  151 
Mo.   App.  402,   132   S.  W.  43. 

6  It  is  not  necessary  that  express  con- 
sent be  given  for  the  illegal  sale,  nor 
is  affirmative  evidence  necessary,  to  sus- 
tain a  conviction.  Consent  may  be 
shown  in  a  variety  of  ways.  It  may  be 
made  clear  by  circumstances.  There 
may  be  a  guilty  knowledge.    If  there  be- 
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2572.  Disobedience  of  master's  orders. — The  strongest  proof  of  the 
master's  lack  of  consent  to  the  illegal  acts  of  his  servant  is  that  they 
were  done  in  violation  of  the  former's  positive  orders,  and  this  is  the 
defense  usually  sought  to  be  interposed  to  a  criminal  charge  against 
the  master  for  the  wrongdoing  of  his  servant.  It  has  been  held  that 
a,  master  is  not  criminally  liable  for  the  unlawful  sale  of  intoxicating 
liquor  in  disobedience  of  his  express  instructions;^  and  that  he  is 
not  responsible  for  the  unauthorized  acts  of  his  servant  in  creating  a 


knowledge  with  acquiescence,  it  is  tan- 
tamount to  consent,  and  therefore  the 
■consent  may  sometimes  be  established 
by  proving  knowledge.  So  consent  may 
be  proved  though  it  cannot  be  shown 
that  the  proprietor  knew  of  the  specific 
act  charged,  for  his  consent  may  be 
general,  and  in  most  instances  is  gen- 
eral, rather  than  special.     Ihid. 

1  On  information  against  the  trustees 
of  a  club  for  the  violation  of  the  licens- 
ing acts  by  the  sale  of  liquor  on  the 
premises  by  a  steward  of  the  club,  it 
was  held  that  there  could  be  no  convic- 
tion, it  appearing  that  the  steward  was 
acting  without  the  knowledge  or  assent 
of  the  trustees  and  contrary  to  orders 
given  him  in  good  faith.  Newman  v. 
Jones  (1886)  L.  R.  17  Q.  B.  Div.  132, 
55  L.  J.  Mag.  Cas.  N.  S.  113,  55  L.  T. 
N.  S.  327,  50  J.  P.  373. 

But  in  Bond  v.  Evans  (1888)  16  Cox, 
■C.  C.  461,  59  L.  T.  N.  S.  411,  L.  R.  21 
Q.  B.  Div.  249,  57  L.  J.  Mag.  Cas.  N.  S. 
105,  36  Week.  Bap.  767,  52  J.  P.  612, 
holding  that  it  is  no  defense  to  the 
charge  of  suffering  gambling  on  licensed 
premises  that  the  master  did  not  know 
of  the  gambling,  where  it  is  plain  that 
the  purpose  of  the  statute  is  absolute- 
ly to  prohibit  gambling,  Stephen,  J.,  in 
■distinguishing  the  last-mentioned  case, 
«aid  that  the  trustees  of  a  club  are  on 
a  different  footing  from  a  licensed  vic- 
tiialer  who  is  the  proprietor  of  the 
liouse  and  the  holder  of  the  license. 
The  Newman  Case,  it  was  said,  must 
stand  on  its  own  circumstances. 

Evidence  is  admissible  for  the  defend- 
ant that  he  gives  specific  directions  to 
his  clerks  to  sell  no  liquors  to  common 
drunkards,  in  a  prosecution  for  such 
sale.  Barnes  v.  State  (1849)  19  Conn. 
398. 

A  saloon  keeper  is  not  criminally  lia- 
ble for  the  sale  of  liquor  by  his  bar- 
tender to  one  whom  he  knew  to  be  in 
the  habit  of  becoming  intoxicated,  made 


in  the  keeper's  absence,  and  without  his 
knowledge  or  consent,  and  against  his 
express  direction.  O'Leary  v.  State 
(1873)  44  Ind.  91;  Hipp  v.  State 
(1839)  5  Blackf.  149,  33  Am.  Dec.  463; 
People  V.  Parks  (1882)  49  Mich.  333, 
13  N.  W.  618. 

A  saloon  keeper  cannot  be  held  crim- 
inally responsible  for  the  sale  of  liquor 
on  Sunday  which  takes  place  in  his 
absence  and  in  direct  violation  of  his 
instructions.  Rosenbaum  v.  State, 
(1900)   24  Ind.  App.  510,  57  N.  E.  156. 

In  Oreenhill  v.  Sterling  (1885)  12 
Sc.  Sess.  Cas.  4th  series,  37,  22  Scot. 
L.  R.  564,  it  was  held  that  a  hotel 
keeper  was  not  liable  to  conviction  for 
a  breach  of  his  certificate  in  respect  of 
an  illegal  sale  of  liquor  by  a  servant  in 
his  house  in  his  absence  and  against  his 
express  instructions,  although  the  serv- 
ant took  the  price  and  accounted  for  it 
to  the  master. 

And  the  proprietors  of  a  liquor  store 
are  not  criminally  liable  for  a  sale  made 
by  a  porter  in  their  store  on  Sunday, 
whose  duty  it  was  to  do  menial  work 
therein,  where  the  liquor  was  not  sold 
in  their  presence  or  with  their  consent, 
and  they  had  forbidden  their  employees 
to  sell  liquor,  as  the  sale  was  beyond 
the  functions  of  the  porter's  employ- 
ment. Minden  v.  SUverstein  (1884)  36 
La.  Ann.  916.  The  court  said:  "The 
evidence  shows  that  the  liquor  was  sold 
at  the  defendants'  store  on  a  Sunday 
by  one  of  their  employees,  who  was  not 
a  clerk  or  a  bartender,  but  merely  a 
porter,  whose  duty  was  to  do  menial 
work  in  the  store;  that  the  liquor  was 
sold  out  of  the  presence  of  either  of  the 
defendants,  who  had  forbidden  their 
employees  to  sell  liquors  on  Sunday; 
and  that  the  porter  was  discharged  for 
the  reason  of  his  having  sold  the  very 
glass  of  liquor  which  has  given  rise  to 
this  controversy.  As  the  porter  acted 
in  the  premises  beyond  the  functions  of 
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his  employment,  and  without  the  knowl- 
edge or  consent  of  the  defendants,  and 
as  the  evidence  does  not  show  that  they 
ratified  or  approved  of  his  act,  but  as 
it  appears  on  the  contrary  that  they 
discliarged  him  on  that  account,  we 
cannot  agree  with  the  mayor  in  holding 
them  as  transgressors  of  the  ordinance 
under  the  circumstances  as  shown  by 
the  record." 

A  druggist,  one  of  whose  clerks  made 
a  sale  of  intoxicating  liquors  to  a 
minor,  is  not  criminally  responsible 
therefor,  where  he  was  not  present  and 
had  instructed  all  his  clerks  not  to  make 
sales     to     minors.       Com.     v.     Stevens 

(1891)  153  Mass.  421,  11  L.R.A.  357, 
25  Am.  St.  Rep.  647,  26  N.  E.  992. 

If  a  servant  wilfully  or  in  violation 
of  his  instructions  sells  liquor  in  viola- 
tion of  a  statute,  the  master  will  not  be 
held  criminally  liable  therefor.  Com.  v. 
Wachendorf  (1886)  141  Mass.  270,  4 
N.  E.  817.  The  court  said:  "It  would 
require  a  clear  expression  of  the  will 
of  the  legislature  to  justify  a  construc- 
tion of  a  penal  statute  which  would 
expose  an  innocent  man  to  a  disgrace- 
ful punishment  for  an  act  of  which  he 
had  no  knowledge,  which  he  did  not  in 
any  way  take  part  in  or  authorize,  but 
which   he  had   forbidden." 

An  illegal  sale  of  liquor  by  a  bar- 
tender or  clerk  is  the  act  of  the  proprie- 
tor, for  which  he  is  criminally  liable, 
unless  it  was  made  without  his  knowl- 
edge or  consent  and  against  his  orders 
and     directions.      State     v.     Meagher 

(1892)  49  Mo.  App.  571. 

If  the  liquor  was  sold  by  a  man  tem- 
porarily employed  only  to  scrub  the 
floor,  it  might  be  regarded  as  an  offi- 
cious act  for  which  the  proprietor  would 
not  be  liable.     Ibid. 

But  an  instruction  in  such  a  case, 
to  find  the  accused  not  guilty  if  the 
clerk  went  to  the  saloon  for  the  purpose 
of  scrubbing  out  the  place,  and  not  for 
the  purpose  of  selling  liquor,  is  erro- 
neous, as  the  purpose  would  be  imma- 
terial, if  he  opened  the  place  so  that 
customers  could  come  in,  and  sold  li- 
quor to  them.     Ibid. 

A  sale  of  liquor  by  an  employee  is 
prima  facie  evidence  of  the  liability  of 
an  unlicensed  employer ;  but  this  may 
be  rebutted  by  proof  that  the  sale  was 
made  without  the  employer's  knowledge 
and  in  disobedience  of  his  orders.  Kirk- 
wood  V.  Autenreith  (1886)  21  Mo.  App. 
73. 


Where  a  barkeeper  sells  liquors  ille- 
gally, the  proprietor  will  be  held  re- 
sponsible in  the  absence  of  evidence  that 
the  sales  are  made  in  violation  of  his 
orders.  Re  Berger  (1909)  84  Neb.  128, 
120  N.  W.   960. 

Where  a  woman,  in  the  absence  of 
her  husband  and  against  his  instruc- 
tions, sold  liquor  unlawfully,  it  was 
held  that  the  husband  was  not  criminal- 
ly liable.  State  v.  Baher  (1880)  71  Mo. 
475.  The  court  said:  "The  maxim  of 
Qui  facit  per  alium,  facit  per  se,  cited 
on  behalf  of  the  state,  is  only  applica- 
ble in  criminal  cases  where  the  instruc- 
tions of  the  principal  are  obeyed,  not 
where  they  are,  as  the  evidence  offered 
tended  to  show,  palpably  violated." 

So  evidence  that  one  who  had  a  mer- 
chant's license,  and  was  a  dealer  in 
drugs  and  medicines,  forbade  his  broth- 
er and  wife,  whom  he  left  in  charge  of 
his  store,  to  sell  liquor  in  less  quanti- 
ties than  1  gallon,  except  for  medicinal 
purposes,  is  admissible  in  a  prosecution, 
against  him  for  selling  liquor  without  a 
license  as  a  dramshop  keeper,  as  the  act 
of  the  wife  in  selling  the  liquor  was  her 
independent  act,  for  which  he  was  not 
responsible.     Ibid. 

It  was  held,  in  State  v.  Neal  (1903) 
133  N.  C.  689,  45  S.  E.  756,  that  a  phar- 
macist licensed  to  sell  liquor  for  medical 
purposes  on  prescription  only  could 
not  be  held  responsible  for  the  illegal 
sale  of  liquor  by  his  clerk,  a  registered 
pharmacist,  for  purposes  other  than- 
medical,  and  not  upon  a  bona  fide  pre- 
scription, where  the  sale  was  made  in 
the  former's  absence,  without  his  knowl- 
edge, and  in  violation  of  his  instruc- 
tions. 

A  person  under  a  prosecution  for 
selling  intoxicating  liquor  to  a  minor 
may  rebut  the  presumption  of  prima 
facie  agency  arising  from  evidence  for 
the  state  that  the  sale  was  made  by  the 
agent  of  the  accused  in  charge  of  his 
establishment,  by  showing  that  the  sale 
was  in  fact  made  without  his  authority 
and  against  his  direction.  Anderson 
V.  State   (1872)  22  Ohio  St.  305. 

A  drug  store  proprietor  is  not  crim- 
inally liable  for  the  unlawful  sale  of  in- 
toxicating liquors  by  his  employees  in 
his  absence,  without  his  knowledge,  and 
contrary  to  his  express  instructions. 
Com.  V.  Johnston  (1896)  2  Pa.  Super. 
Ct.  317. 

Evidence  of  a  sale  of  intoxicants  by 
a  clerk,  against  the .  express  orders  (rf 
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nuisance  ;^  or  for  the  act  of  his  servant  in  engaging  in  illegal  fishing, 
Avhere  he  was  absent  at  the  time,  and  had,  on  leaving,  given  express- 
direction  to  his  servants  not  to  fish.^  On  the  other  hand,  it  has  been 
held  that  the  fact  that  the  servant  violated  his  instructions  vcill  not 
prevent  the  master  from  being  responsible  criminally  for  the  former'^ 


his  employer,  in  the  absence  of  the  lat- 
ter, and  without  his  knowledge,  does  not 
support  a  conviction  of  the  employer 
for  a  violation  of  the  Texas  local  option 
law.  Wadsworth  v.  State  (1896)  35 
Tex.  Crim.  Rep.  584,  34  S.  W.  934. 

And  the  master  is  not  responsible 
criminally  for  the  sale  of  liquor  to  a 
minor  made  by  a  clerk  by  mistake,  both 
master  and  servant  having  intended  in 
good  faith  that  no  sale  should  be  made 
to  a  minor.  Com.  v.  Stevens  (1891) 
153  Mass.  421,  11  L.R.A.  357,  25  Am. 
St.  Rep.  647,  26  N.  E.  992.  The  court 
said:  "Though  the  defendant  would 
have  been  responsible  for  his  own  mis- 
take, if  the  sale  to  the  minor  had  been 
made  by  him,  it  seems  to  us  to  be  carry- 
ing the  doctrine  of  criminal  responsi- 
bility for  the  act  of  another  quite  too 
far  to  convict  him  by  reason  of  an  hon- 
est mistake  on  the  part  of  his  clerk,  pro- 
vided the  jury  should  find  that  the  mas- 
ter sincerely  and  honestly  intended  that 
his  instructions  should  be  followed  in 
good  faith,  and  that  he  was  not  negli- 
gent or  careless  in  the  selection  of  his 
clerks,  or  in  the  regulations  and  pre- 
cautions which  he  prescribed  for  their 
guidance." 

2  In  Sloan  v.  State  (1856)  8  Ind.  312, 
the  court  said  that  in  criminal  cases  the 
master  is  not  punishable  for  the  offenses 
of  his  servants,  unless  they  were  com- 
mitted  by    his    command   or   with   his 

3  In  Hosford  v.  Mackey  [1897]  2  I. 
R.  292,  the  court  said:  "In  the  in- 
stance of  a  violation  of  a  regulation  as 
to  the  conduct  of  a  public  house,  it  is 
only  the  licensee  who  can  be  made  an- 
swerable; here  any  person  who  fishes 
without  a  license  can  be  made  to  answer 
personally,  though  the  effect  of  the  in- 
fliction of  a  penalty  upon  the  servant 
may  be  nil."  Holmes,  J.,  in  this  case, 
said:  "I  wish  to  say  that  we  are  ob- 
liged to  approach  this  case  on  the  as- 
sumption that  the  direction  given  by 
the  defendant  to  his  servant  was  given 
in  perfect  good  faith, — that  the  owner 
of  the  fishery  on  the  last  day  of  the 


year  was  desirous  that  the  fishery 
should  be  fished  no  longer,  and  that  all 
he  could  do,  short  of  dismissing  the- 
servant,  was  done  to  prevent  the  weir 
being  fished  after  the  1st  of  January. 
Starting  upon  this  assumption,  whichi 
is  the  basis  upon  which  the  case  is 
framed,  I  agree  that  the  justices  were 
right  in  declining  to  convict." 

But  in  Don  v.  Johnston  (1897)  25 
Sc.  Sess.  Cas.  4th  series,  34,  it  was  held 
that  the  master  could  be  convicted  of  a 
violation  of  the  salmon  fisheries  (Scot- 
land) act  1868  (31  &  32  Vict.  chap. 
123),  §  24,  which  provides  that  the- 
"proprietor,  or  when  let  the  occupier,, 
of  every  fishery,  .  .  .  shall  do  all 
the  acts  required  by  any  by-laws  .  .  .. 
for  the  due  observance  of  the  weekly 
close  time,"  and  if  he  "shall  omit  to  do 
any  act  so  required,"  he  shall  incur  cer- 
tain penalties,  although  the  offense  was- 
committed  by  the  servants  of  the  ac- 
cused contrary  to  his  orders,  and  al- 
though he  was  not  present.  It  was  also 
held  that  a  person  holding  salmon 
fisheries  under  a  written  lease  was  the- 
occupier  in  the  sense  of  the  statute,  al- 
though his  actual  physical  occupation 
was  through  servants.  Lord  Trayner 
said:  "Is  it  then  a  good  defense  to  a 
prosecution  of  an  owner  or  occupier  un- 
der this  section  of  the  act,  that  the 
owner  or  occupier  was  not  personally 
concerned  with  the  acts  complained  of? 
I  agree  that  the  owner  or  occupier  may 
be  liable  under  the  section,  notwith- 
standing his  personal  ignorance.  I 
think  that  the  statute  has  put  on  him, 
and  on  no  one  else,  the  duty  of  seeing 
that  the  statutory  requirements  are 
carried  out.  It  is  said  that  the  re- 
spondent relied  on  his  overseer  in  this 
particular  district,  who  had  been  a  long 
time  in  this  employment,  and  on  whose 
carefulness  and  attention  to  orders  he 
had  every  reason  to  rely.  I  do  not 
doubt  that  statement  in  the  least,  but 
if,  through  any  cause,  the  man  on  whom- 
the  respondent  relied  failed  him,  the  re- 
spondent is  responsible." 
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acts.*  So  it  has  been  held  that  the  owner  of  works  carried  on  for  his 
benefit  by  his  agents  may  be  indicted  for  a  nuisance  caused  by  the 
obstructing  of  the  navigation  of  a  river  by  his  agents  casting  rubbish 
in  it  without  his  knowledge  and  contrary  to  his  general  orders.*  Like- 
wise a  master  has  been  held  responsible,  through  the  neglect  of  his 
servant,  for  the  violation  of  an  ordinance  by  failure  to  cover  a  blast 
so  as  to  prevent  danger,  although  he  directed  him  to  adopt  a  different 
course.'  And  the  fact  that  a  servant  disobeys  his  instructions  in 
violating  a  pure  food  law  has  been  declared  no  defense  to  a  prosecu- 
tion of  the  master  therefor.' 


*  The  fact  that  an  agent  had  no  au- 
thority to  make  the  illegal  sale  does 
not  affect  the  criminal  liability  of  the 
principal.  Fishel  v.  Bennett  (1887)  56 
Conn.  40,  12  Atl.  102. 

When  an  agency  for  the  transaction 
of  the  business  of  selling  liquors  gener- 
rally  was  established,  and  in  the  con- 
duct of  that  business  a  prohibited  sale 
was  made  by  the  agent,  the  principal 
■cannot  shield  himself  from  liability  to 
a  fine  imposed  for  such  offense,  on  the 
.ground  that  his  agent  violated  his  gen- 
eral instructions,  and  did  not  inquire 
•or  was  deceived  by  the  purchaser  as  to 
his  age.  Carroll  v.  State  (1885)  63 
Md.  551. 

A  druggist  having  spirituous  liquors 
in  his  store,  whose  cleric  makes  a  sale 
thereof  in  violation  of  the  law  requir- 
ing a  license  for  the  sale  of  such  li- 
■quors,  is  criminally  responsible  there- 
for, and  may  be  fined  pursuant  to  the 
statute,  though  it  is  made  without  his 
kinowledge  and  contrary  to  his  instruc- 
tions. State  V.  Denoon  (1888)  31  W. 
Va.  122,  5  S.  E.  315. 

A  licensed  saloon  keeper  is  criminally 
liable  for  breach  by  his  servant  of  a 
statutory  provision  that  no  liquor  shall 
be  sold  to  a  minor,  although  the  sale 
"was  made  without  his  knowledge  and 
against  his  express  instructions.  State 
V.  Oilmore  (1907)  80  Vt.  514,  16  L.R.A. 
(N.S.)  786,  68  Atl.  658,  13  Ann.  Cas. 
321. 

It  makes  no  difference  whether  the 
servant  is  acting  contrary  to  his  in- 
structions, or  not,  since  it  is  clear  that 
if  such  were  the  state  of  the  law,  no 
conviction  could  be  obtained  against  a 
licensed  person  for  supplying  drink  to 
a  drunken  person,  except  when  the  sup- 
plying was  by  the  hand  of  the  publican 
himself.     That  is  not  the  intention  of 


the  statute.  Linton  v.  Stirling,  20  Sc. 
Sess.  Cas.  4th  series,  71,  30  Scot.  L.  R. 
893,  1  Scot.  L.  T.  160. 

And  in  Re  Cullvnan  (1903)  39  Misc. 
636,  80  N.  Y.  Supp.  607,  affirmed  with- 
out opinion  in  (1903)  85  App.  Diy. 
621,  82  N.  Y.  Supp.  1098,  it  was  held 
no  defense,  under  the  liquor  tax  law,  in 
an  action  to  revoke  and  cancel  a  liquor 
license,  that  the  licensee's  bartender 
made  sales  in  violation  of  law,  contrary 
to  her  express  injunction,  the  court  say- 
ing: "The  certificate  holder  must  see 
to  it  that  violations  are  not  committed 
by   his   bartender   or   other   agent." 

^Reg.  V.  Stephens  (1866)  L.  R.  1  Q. 
B.  702,  12  Jur.  N.  S.  961,  14  L.  T.  N.  S. 
593,  35  L.  J.  Q.  B.  N.  S.  251,  14  Week. 
Rep.  859,  7  Best  &  S.  710. 

The  fact  that  the  directors  of  a  com- 
pany are  ignorant  that  a  nuisance  is 
being  created  by  the  conduct  of  its  busi- 
ness will  not  absolve  it  from  liability, 
although  they  have  given  a  manager 
authority  to  carry  it  on,  and  although 
his  method  is  a  departure  from  the  di- 
rectors' original  plan  and  results  in  the 
nuisance.  Denham,  Ch.  J.,  in  Rex  v. 
Medley   (1834)   6  Car.  &,  P.  292. 

6  Spokane  v.  Patterson  (1907)  46 
Wash.  93,  8  L.R.A. (N.S.)  1104,  123  Am. 
St.  Rep.  921,  89  Pac.  402,  13  Ann.  Cas. 
706. 

7  A  milkman  may  be  convicted  of  the 
sale  of  adulterated  milk  under  the  Eng- 
lish sale  of  food  and  drugs  act  of  1875, 
upon  a  sale  made  by  his  employee  with- 
out his  knowledge  or  connivance,  and 
contrary  to  his  general  instructions. 
Brown  v.  Foot  (Q.  B.;  1892)  66  L.  T. 
N.  S.  649,  61  L.  J.  Mag.  Cas.  N.  S.  110, 
17  Cox,  C.  C.  509,  56  J.  P.  581. 

A  baker  who  sells  bread  containing 
alum  in  a  shape  which  renders  it  nox- 
ious is  guilty  of  an  indictable  offense,  if 
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If  evidence  of  disobedience  of  the  master's  orders  is  admissible 
in  the  master's  defense  on  a  criminal  prosecution  for  the  servant's 
violation  of  law,  it  is  manifest  that  the  orders  must  have  been  given 
in  good  faith  with  the  intent  that  they  would  be  followed.  The 
jnaster  cannot  shield  himself  by  merely  issuing  general  instructions 
to  his  servants  to  keep  within  the  law."  Whether  or  not  the  master's 
■orders  were  given  in  good  faith  is  held  to  be  a  question  for  the  jury,* 


he  ordered  the  alum  to  be  introduced, 
though  he  gave  directions  for  mixing  it 
up  in  a  manner  which  would  have  ren- 
dered it  harmless.  Rex  v.  Dixon  { 1814 ) 
4  Campb.  12,  3  Maule  &  S.  11,  15  Re- 
vised Kep.  381. 

But  in  Kearley  v.  Taylor  (1891)  65 
L.  T.  N.  S.  261,  it  was  held  that  evi- 
•dence  that  a  servant  acted  in  disobe- 
dience to  the  orders  of  the  master  is  ad- 
;missible  in  the  latter's  defense  in  a 
■criminal  prosecution  for  the  violation 
■of  the  sale  of  food  and  drugs  act  1875 
(38  &  39  Vict.  chap.  63). 

8  A  direction  by  a  liquor  dealer  to  hia 
^gent  forbidding  a,  sale  of  intoxicating 
liquors  to  minors,  to  relieve  him  from 
criminal  responsibility  for  the  acts  of 
his  agent,  must  be  given  in  good  faith, 
no  matter  how  notorious  or  formal  it 
■may  have  been.  Anderson  v.  State 
(1872)    22  Ohio  St.  305. 

In  Com.  v.  Ooughlin  ( 1903 )  182  Mass. 
558,  66  N.  E.  207,  a  hotel  keeper  was 
•convicted  of  selling  liquor  illegally,  and 
evidence  seemed  to  show  that,  while  he 
had  instructed  his  clerks  not  to  sell 
illegally,  yet  he  really  intended  that 
they  should  continue  to  violate  the  law 
just  the  same;  and  the  court  held  that, 
in  such  case,  the  fact  that  instructions 
not  to  violate  the  law  had  been  given 
was  of  no  importance,  and  the  hotel 
keeper  was  held  liable. 

The  exclusion  of  evidence  of  general 
instructions  from  a  liquor  dealer  to  his 
■clerk,  in  a  prosecution  against  the  li- 
quor dealer  for  selling  liquor  to  a  mi- 
nor, is  not  error  if  the  sale  in  question 
was  made  with  his  assent.  State  v. 
Mueller  (1888)  38  Minn.  497,  38  N.  W. 
691. 

So,  if  a  particular  sale  of  liquor  is 
made  by  a  servant  with  the  assent  of 
the  master,  express  or  implied,  he  is 
•criminally  responsible  therefor.  In 
•such  a  case  it  is  immaterial  what  gen- 
■eral  instructions  he  might  have  pre- 
viously given.     Ibid. 

M.  &  S.  Vol.  VII.— 495. 


Where  the  charge  was  the  unlawful 
sale  of  liquor  to  a  slave,  and  the  de- 
fense was  that  the  sale  was  made  by  a 
clerk  contrary  to  the  orders  of  the  pro- 
prietor, it  was  held  that  the  defendant 
had  no  reason  to  complain  of  a  charge 
that  general  instructions  alleged  to 
have  been  given  by  the  defendant  to  his 
agent,  the  clerk,  would  be  sufficient  to 
rebut  the  presumption  raised  by  the  act 
if  unreversed  and  unexceptionable  in 
their  nature;  that  such  instructions 
might  be  abrogated  expressly,  or  by  a 
course  of  practice  to  the  contrary,  or 
by  a  special  approval;  but  unless  there 
was  some  such  reversal,  the  instructions 
sworn  to  by  the  witness  would  exempt 
the  defendant  from  personal  responsi- 
bility, the  credibility  of  the  clerk  who 
testified  as  to  the  instructions  being 
left  for  the  jury.  State  v.  Privett 
(1856)   49  N.  C.    (4  Jones,  L.)    100. 

But  orders  given  by  a  liquor  dealer 
to  his  employees  in  good  faith,  for  the 
purpose  of  having  them  obeyed,  forbid- 
ding sales  to  minors,  constitute  a  good 
defense  in  a  prosecution  for  such  a  sale 
made  by  his  employees.  Com.  v.  tfew- 
hard   (1897)   3  Pa.  Super.  Ct.  215. 

So,  where  an  employer  in  good  faith 
instructs  his  clerk  to  sell  intoxicating 
liquors  for  medical  purposes  only,  and 
such  clerk  sells  liquor  in  his  absence 
in  violation  of  his  instructions,  he  is  not 
criminally  responsible  therefor  on  a 
prosecution  for  selling  without  a  li- 
cense. State  V.  McGrath  (1880)  73  Mo. 
181. 

9  Whether  instructions  by  a  master 
to  his  servant  not  to  sell  or  give  away 
intoxicating  drinks  on  Sunday  or  on  an 
election  day  were  colorable  only,  or  were 
given  in  good  faith,  in  the  expectation 
that  they  would  be  obeyed,  and  with  the 
intention  that  they  should  operate  as 
a  limitation  upon  the  servant's  author- 
ity, is  a  question  for  the  jurv.  Moore 
V.  State  (1902)  64  Neb.  557,  90  N.  W. 
553. 
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2573.  Criminal  intent. —  If  certain  acts  are  positively  forbidden 
by  statute,  and  it  is  the  policy  of  the  law  to  prohibit  them,  irrespec- 
tive of  whsLt  the  motive  or  intent  of  the  person  violating  the  statute 
may  be,  no  principle  of  justice  is  violated  by  holding  the  master  re- 
sponsible for  the  conduct  of  his  servant  on  the  same  theory  that 
he  is  held  responsible  civilly.  In  holding  that  under  a  statute  provid- 
ing that  it  is  a  misdemeanor  for  any  dealer  in  intoxicating  liquor  to 
sell  directly  or  indirectly,  or  give  away,  such  liquor  to  any  un- 
married person  under  twenty-one  years  of  age,  knowing  such  person 
to  be  under  that  age,  a  liquor  dealer  is  criminally  liable  for  the  un- 
lawful sale  by  an  agent  or  servant,  although  made  without  his  knowl- 
edge and  against  his  instructions,  since  a  criminal  intention  is  un- 
necessary to  constitute  the  offense,  the  court  in  a  North  Carolina 
case,*  said:  "The  licensee  cannot  put  his  clerks  in  his  shoes,  give 
them  the  benefit  of  the  license  issued  to  him  upon  the  confidence 
reposed  in  his  moral  character,  and  not  be  held  responsible  for  their 


A  like  doctrine  was  annuonced  in 
State  V.  Terry  (1904)  105  Mo.  App. 
428,  79  S.  W.  998. 

It  is  for  the  jury  to  determine  wheth- 
er the  instructions  were  given  in  good 
faith,  and  intended  to  be  obeyed  and  in- 
forced.  Com.  V.  Waahendorf  ( 1886 )  141 
Mass.  270,  4  N.  E.   817. 

In  Com.  V.  Newhard  (1897)  3  Pa. 
Super.  Ct.  215,  it  was  held  that  it  is 
the  duty  of  the  court,  in  a  prosecution 
against  a  liquor  dealer  for  a  sale  of 
intoxicating  liquor  by  his  employees  to 
minors,  to  instruct  the  jury  as  to  the 
effect  of  alleged  orders  not  to  make 
such  sales,  if  given  in  good  faith,  leav- 
ing to  them  the  question  as  to  the  bona 
fides  of  the  orders. 

estate  V.  Kittelle  (1892)  110  N.  C. 
560,  15  L.R.A.  694,  28  Am.  St.  Rep.  698, 
15  S.  E.   103. 

The  retailing  of  liquor  is  not  a  mat- 
ter of  natural  right,  and  the  whole  sub- 
ject is  within  the  police  power  of  the 
state,  which  can  leave  it  unrestricted, 
or  hedge  it  about  with  regulations,  or 
forbid  it  entirely.  When  regulations 
are  imposed,  as  in  this  case,  the  licensee 
is  criminally  liable  for  their  nonobserv- 
ance.     Ibid. 

In  some  jurisdictions,  licensees  have 
been  held  criminally  liable  upon  the 
ground  that,  intention  not  being  an 
essential  element  of  the  offense,  the 
principal  is  bound  by  the  acts  of  his 
agent  in  violation  of  law,  while  pursu- 


ing his  ordinary  business  as  such  agent. 
State  V.  Gilmore  (1908)  80  Vt.  514, 
16  L.R.A.(N.S.)  786,  68  Atl.  658,  13 
Ann.  Cas.  321. 

The  decisions  are  various,  and  the  gen- 
eral propositions  to  be  gathered  from 
them  would  seem  to  show  that  the  rule 
of  mens  rea  did  not  necessarily  extend 
to  cases  where,  from  reasons  of  public 
policy,  the  law  has  required  certain  acts 
to  be  done  or  regulations  to  be  ob- 
served; and  distinction  appears  to  be 
extended  to  a  certain  class  of  revenue 
enactments  where  the  objects  of  the  ex- 
cise and  public  revenue  are  considered 
to  be  of  such  paramount  importance 
that  no  excuse  for  their  infringement 
upon  the  ground  of  want  of  knowledge 
is  allowed.  Hosford  v.  Mackey  [18971 
2  I.  R.  292. 

The  fact  that  an  illegal  sale  was  made 
by  the  clerk  of  a  druggist  in  the  absence 
of  his  employer  is  admissible  against 
the  latter,  although  it  is  not  shown  that 
the  druggist  had  knowledge  of,  or  con- 
sented to,  such  criminal  act.  Walters 
V.  State  (1910)  174  Ind.  545,  92  N:  E. 
537.  The  court  said:  "The  regulations 
prescribed  by  law  were  designed  by  the 
legislature  to  subserve  the  public  wel- 
fare. This  purpose  is  dominant,  and  its 
attainment  must  not  be  sacrificed,  al- 
though in  special  cases  individual  in- 
convenience and  loss  be  sustained- 
Criminal  intent  is  not  an  essential  in- 
gredient of  the  offense  charged  against 
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violations  of  the  law  in  the  scope  of  such  employment.  He  cannot 
set  up  his  bar,  receive  its  profits,  and  abdicate  his  duties.  The  duty 
is  imposed  on  him  that  the  law  shall  not  be  violated  by  a  sale  to  a 
minor.  Here  the  sale  was  to  a  minor.  The  defendant  put  it  in  the 
power  and  authority  of  the  clerk  to  sell.  It  was  the  defendant's  own 
risk  and  peril  that  he  was  not  present,  and  that  he  did  not  make  the 
sale  himself.  That  his  agent  did  not  obey  his  instructions,  and 
negligently  or  purposely  violated  the  law,  does  not  exculpate  the 
defendant.  The  law  has  been  violated.  It  looks  to  the  man  it  au- 
thorized to  sell,  the  licensee,  this  defendant.     The  sale  by  the  clerk 


appellant.  The  law  prohibits  all  per- 
sons without  license  from  selling  liquor, 
either  directly  or  indirectly,  and  is  ex- 
plicit and  mandatory.  When  appellant 
elected  to  engage  in  the  sale  of  articles 
subject  to  legal  restrictions,  he  did  so 
at  his  own  peril,  and  cannot  escape  re- 
sponsibility for  the  nonobservance  of 
such  regulations,  on  the  ground  that  he 
did  not  Icnowingly  violate  the  law."  In 
a  dissenting  opinion,  Jordan,  J.,  point- 
ed out  that  there  were  no  statutes  in 
Indiana  modifying  the  common-law  rule 
as  to  the  criminal  responsibility  of  the 
master  for  the  acts  of  his  agent  or  serv- 
ant. 

It  is  the  rule  in  Kentucky  that  the 
owner  of  a  saloon  may  be  proceeded 
against  criminally  for  the  act  of  his 
clerk  or  agent  who,  in  violation  of  law, 
sells  or  furnishes  liquor  while  acting 
within  the  scope  of  his  employment; 
and  this  without  reference  to  the  in- 
structions or  directions  given  to  him  by 
his  employer.  Nadorff  Bros.  v.  Louis- 
ville (1911)  144  Ky.  335,  137  S.  W. 
854.  The  court  said:  "When  a  person 
obtains  a  license  to  sell  liquor,  and  for 
Ills  own  convenience  and  advantage  em- 
ploys other  persons  to  conduct  the  busi- 
ness for  him,  he  will  be  charged  with 
responsibility  for  their  acts,  and  cannot 
shield  himself  from  prosecution  upon 
the  ground  that  what  they  did  was  con- 
trary to  his  wishes  or  in  disobedience 
to  his  commands.  He  assumes  the  risk 
of  their  acts  in  the  business  for  which 
he  has  employed  them;  and  if  he  de- 
sires to  save  himself  harmless,  he  must 
see  to  it  that  the  servants,  while  acting 
for  him,  do  not  violate  the  law.  The 
reason  for  this  rule  is  that  the  employer 
has  placed  it  within  the  power  of  his 
clerk  to  observe  or  disobey  the  law,  and, 
having  confided  the  matter  to  his  clerk's 


discretion  and  judgment,  he  is  answer- 
able for  his  conduct."  In  this  case  the 
proceeding  was  to  revoke  the  owner's 
license  for  the  sale  of  liquor  on  Sunday 
by  a  bartender. 

In  Olson  V.  State  (1910)  143  Wis. 
413,  127  N.  W.  975,  an  instruction  in 
effect  that  the  employer  is  liable  for  the 
act  of  his  bartender  in  violating  the 
law,  whether  this  was  done  contrary  to 
the  positive  instructions  of  the  em- 
ployer or  not,  was  upheld.  The  court 
said  that  a  statute  imposes  a  penalty  up- 
on the  acts  therein  described  irrespec- 
tive of  the  motive  or  intent  of  the  person 
doing  them.  Its  purpose  is  to  reg- 
ulate the  conduct  of  the  liquor  business, 
and  to  prohibit  the  specified  acts  wheth- 
er done  by  the  licensee  himself  as  prin- 
cipal or  by  his  bartender  as  agent.  In 
such  case  the  principal  is  as  responsi- 
ble for  the  acts  of  his  agent  as  though 
they  were  done  by  himself.  He  cannot 
be  screened  behind  the  fact  that  he  has 
given  his  agent  positive  instructions  not 
to  do  them. 

The  employer  may  be  held  liable  in  a 
criminal  suit  for  illegal  sales  of  liquor 
made  by  his  agent  without  his  consent 
or  authority.  Lehman  v.  District  of 
Columhia  (1902)  19  App.  D.  C.  217. 
The  court  said:  "It  is  very  plain  that, 
if  the  rule  were  otherwise,  the  statute 
might  be  evaded  with  impunity  and  ab- 
solutely nullified.  Most,  if  not  all,  of 
the  cases  cited,  or  that  may  be  cited,  to 
the  contrary  of  this,  will  be  found,  upon 
examination,  to  be  cases  where  the  ques- 
tion of  intent  entered  into  the  crimin- 
ality of  the  action,  and  not  cases  where- 
in the  statute  peremptorily  prohibited 
the  act  without  reference  to  the  element 
of  intent,  as  our  statute  does  when  it 
says :  'On  Sundays  every  barroom  and 
other  place  where   intoxicating  liquors 
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was  in  law  a  sale  by  the  principal,  and  the  violation  of  the  law  must 

be  laid  upon  the  defendant,  who  gave  the  clerk  the  means  and  the 

authority  to  sell,  but  did  not  take  proper  care  in  selecting  his  agent, 
or  use  means  sufficient  to  prevent  illegal  sales  by  him.     It  will  not 

do  for  the  defendant  to  say  that  he  authorized  legal  sales,  and  the 
clerk  made  illegal  sales.  The  law  authorized  the  defendant  to  sell. 
Whether  his  sales  are  legal  or  illegal  is  at  his  peril,  and  it  can  make 
no  difference  whether  he  sells  by  his  own  hands  or  through  an  agent 

are  sold  shall  be  kept  closed  and  no  in-  People  v.  Parks    (1882)    49  Mich.   333, 

toxicating  liquors  sold.' "  13  N.  W.  618,  which  was  a  prosecution 

An  unlawful  sale  of  intoxicating  li-  under  another  section  of  the  same  stat- 

quors  made  by  the  agent  or  bartender  ute,  is  cited  as  authority.     It  should  be 

of  a  licensed  saloon  keeper,  at  his  place  said  of  that  case  that  the  facts  arc  not 

of  business,  is  a  sale  by  both,  and  the  fully  given  in  the  report,  and  that  there 

saloon   keeper  as  well  as  his   agent  is  was    positive   evidence    in    the    case    to 

liable.     State  v.  Nichols   (1910)   67  W.  negative   the  intent   in   the   respondent 

Va.  659,  33  L.R.A.  (N.S.)   419,  69  S.  E.  that  the   criminal   act  should   be   com- 

304,   21   Ann.   Cas.   184.     In  such   case  mitted.      But   the    case    is   plainly   dis- 

the  saloon  keeper  cannot  escape  liability  tinguishable  from  this.    The  section  un- 

on  the  ground  that  his  agent  made  the  der  which  Parks  was  prosecuted  makes 

unlawful    sale    without    his    knowledge  not  only  the  proprietor,  but  his  clerks, 

and  in  violation  of  his  express  instruc-  agents,  etc.,  individually  liable  for  the 

tions.      The    unlawful    sale   constitutes  conduct   prohibited,   and   imposes   upon 

the  offense,   and  the  seller's  motive   is  them  severally  the  duty  to  abstain  from 

immaterial.      The    court    said:    "A    li-  it.     The   section   under   which   Roby   is 

censed   saloon   keeper  usually  conducts  prosecuted  makes  the  crime  consist  not 

the  business  of  selling  liquors  through  in  the  affirmative  act  of  any  person,  but 

agents,  clerks,  or  bartenders,  not  in  per-  in   the   negative   conduct   of   failing   to 

son,  and  if  he  were  permitted  to  defend  l^eep  the  saloon,   etc.,   closed.     I   agree 

an  indictment  for  unlawful  selling,  on  that  as   a  rule  there  can  be  no  crime 

the  ground  that  his  bartender  had  vio-  without  a  criminal  intent;   but  this  is 

lated  his  instructions,  the  result  would  not    by    any    means    a    universal    rule, 

be  that  a  conviction  in  many  such  eases  One  may  be  guilty  of  the  high  crime  6f 

could  not  be  had,  and  the  statute  in  a  manslaughter   when    his    only   fault    is 

large  measure  would  be  defeated.     Such  gross   negligence;    and  there   are   many 

a  defense  is  of  a  kind  that  is  easy  to  other  cases  where  mere  neglect  may  be 

manufacture  to  suit  the  emergency,  yet  highly  criminal.     Many  statutes  which 

difficult   to    overthrow,    and    many   un-  are  in  the  nature  of  police  regulations, 

scrupulous   persons  would  not  hesitate  as    this    is,    impose    criminal    penalties 

to    fabricate    such    facts    as    would    be  irrespective    of    any    intent    to    violate 

needful  to  accomplish  their  defense."  them,   the   purpose   being  to  require   a. 

Under  a  statute  requiring  all  saloons  degree   of   diligence   for   the   protection 

to  be  closed  on  Sunday,  and  providing  of  the  public  which  shall  render  viola- 

that  any  person  who  violates  such  re-  tion  impossible." 

quirement  shall  be  liable  to  punishment  Intent  is  not  an  essential  ingredient 
as  for  a  misdemeanor,  a  saloon  keeper  of  the  unlawful  sale  of  liquor  to  minors, 
may  be  convicted  for  an  illegal  sale,  al-  State  v.  Tomasi  (1895)  67  Vt.  312,  31 
though  it  is  made  by  his  clerk  without  Atl.  780;  State  v.  Perkins  (1869)  42 
his  knowledge  or  consent.  People  v.  Vt.  399;  State  v.  Ackerly  (1906)  79 
Rohy  (1884)  52  Mich.  577,  50  Am.  Rep.  Vt.  69,  118  Am.  St.  Rep.  940,  64  Atl. 
270,  18  N.  W.  365,  Cooley,  Ch.  J.,  said:  450,  8  Ann.  Cas.  1103. 
"It  is  contended,  nevertheless,  that  to  It  has  been  held  that  the  principal  is 
constitute  an  offense  under  the  section  bound  for  the  act  of  his  agent  in  sell- 
referred  to,  there  must  be  some  evidence  ing  liquor  to  a  minor  in  violation  of 
tending  to  show  an  intent  on  the  part  law  while  pursuing  his  ordinary  busl- 
of    the    respondent   to   violate    it,    and  ness   as   such   agent,   upon   the  ground 
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whom  he  improperly  selected  or  insufficiently  supervised.  The  vio- 
lation of  the  law  is  at  the  door  of  the  man  whom  alone  the  law  au- 
thorized to  sell.  The  agent  or  clerk  (if  identified)  is  also  liable  as 
aiding  and  abetting  in  the  illegal  sale."  So,  where  the  statute  makes 
a  party  liable  for  a  sale  by  himself  or  by  his  agent  or  servant,  of  milk 
not  of  the  standard  quality,*  it  has  been  held  that  no  criminal  intent 
on  the  part  of  the  master  or  principal  is  necessary  in  order  to  render 
him  liable  for  a  sale  in  violation  of  the  statute,  and  he  may  conse- 
quently be  held  liable  for  an  inadvertent  sale  in  the  course  of  his 
employment  on  the  part  of  his  servant  or  agent  in  violation  of  the 
statute.'  And  the  offense  of  admitting  minors  to  a  billiard  room  con- 
trary to  the  provisions  of  a  statute  absolute  in  form  has  been  held 
to  be  of  that  class  in  which  knowledge  of  guilty  intention  is  not  an 


that  the  intention  is  not  an  essential 
element  of  the  offense.  Carroll  v.  State 
(1885)    63   Md.   551,   3   Atl.   29. 

In  McCutcheon  v.  People  (1873)  69 
111.  606,  1  Am.  Grim.  Rep.  471,  the 
court  said  that,  as  intent  is  not  an  in- 
gredient of  the  offense  of  selling  liquor 
illegally,  it  logically  followed  that  it  is 
immaterial  whether  orders  not  to  sell 
are  given  or  not;  that  he  who  does 
by  another  that  which  he  cannot  law- 
fully do  in  person  must  be  responsible 
for  the  agent's  act;  that  in  fact  it  is 
his  act;  that  by  setting  up  another  to 
do  his  work,  while  he  occupies  liimself 
elsewhere,  he  cannot  take  the  benefit  of 
the  agent's  sales  and  escape  the  conse- 
quences of  the  agent's  conduct.  To  the 
same  effect  are  Noeckerv.  People  (1879) 
91  111.  494;  Mogler  v.  State  (1886)  47 
Ark.  110,  14  S.  W.  473 ;  Snider  v.  State 
(1888)  81  Ga.  753,  12  Am.  St.  Rep.  350, 
7  S.  E.  631;  Whitton  v.  State  (1859) 
37  Miss.  379;  State  v.  Hartfiel  (1869) 
24  Wis.  60. 

Intention  is  not  a  necessary  element 
in  the  offense  of  an  illegal  sale  of  in- 
toxicating liquors,  and  such  a  sale, 
whether  made  by  the  principal  or  by  the 
clerk  or  agent,  is  all  that  is  necessary 
to  be  proved  in  order  to  make  out  the 
offense,  provided  only  that  the  sale  be 
made  by  the  clerk  or  agent  in  the  con- 
duct of  the  business  with  which  he  is 
charged  by  the  principal.  O'Donnell  v. 
Com.  (1908)   108  Va.  882,  62  S.  E.  373. 

Where  guilty  knowledge  that  one  is 
acting  in  violation  of  law  is  not  essen- 
tial to  the  offense  of  unlawfully  selling 
intoxicating  liquor,  one  who  has  a  li- 


cense is  hound  at  his  own  peril  to  keep 
within  the  terms  of  it,  whether  he  cen- 
ducts  his  business  personally  or  by 
servants.  Com.  v.  XJhrig  (1885)  138 
Mass.  492,  5  Am.  Grim.  Rep.  323. 

In  Com.  V.  Savery  (1887)  145  Mass. 
212,  13  N.  E.  611,  the  respondent  sold 
an  intoxicating  liquid  by  mistake.  It 
was  held  that  his  belief  that  it  was  not 
intoxicating  was  no  defense,  the  rule 
being  that,  where  a  statute  commands 
an  act  to  be  done  or  omitted,  which,  in 
the  absence  of  such  statute,  might  be 
done  or  omitted  without  culpability,  ig- 
norance of  the  fact  or  state  of  things 
contemplated  by  the  statute  will  not 
excuse  its  violation. 

A  saloon  keeper  is  criminally  respon- 
sible for  keeping  his  saloon  open  on 
Sunday,  though  the  opening  was  the  act 
of  his  bartender,  and  was  without  his 
knowledge  or  authority,  since  the  in- 
tent in  allowing  it  to  be  opened  is  im- 
material. People  V.  Blake  (1884)  52 
Mich.  666,  18  N.  W.  360;  State  v. 
O'Connor  (1894)  58  Minn.  193,  59  N. 
W.  999. 

2  Mass.  Stat.  1886,  chap.  318,  §  2. 

3Com.  V.  Warren  (1894)  160  Mass. 
533,  36  N.  E.  308. 

The  master  is  criminally  liable  for 
the  adulteration  of  milk  by  his  servant, 
although  he  did  not  connive  at  the  vio- 
lation of  the  law;  and  this  may  be 
taken  into  consideration  in  mitigation 
of  the  punishment.  Brown  v.  Foot 
(1892)  66  L.  T.  N.  S.  649,  61  L.  J.  Mag. 
Gas.  N.  S.  110,  17  Cox,  C.  C.  509,  56 
J.  P.  581. 
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essential  ingredient,  and  consequently,  if  minors  are  actually  present 
in  such  a  room,  and  suffered  to  remain  therein  either  by  the  pro- 
prietor or  his  servants  who  have  charge  and  keeping  thereof,  it  is 
irrelevant  and  immaterial  to  prove  that  the  proprietor  had  forbidden 
them  to  enter,  and  that  he  was  not  present  when  his  servants  per- 
mitted them  to  be  there.*  .  So  it  has  been  declared  that  a  ship  may 
be  liable  to  confiscation  for  piracy,  irrespective  of  the  innocence  of 
the  owners.^    But  if  intention  is  considered  an  element  of  the  offense, 


4  Com.  V.  Emmons  { 1867 )  98  Mass. 
6. 

B  United  States  v.  The  Melek  Adhel 
(1844)  2  How.  211,  233,  11  L.  ed.  239, 
249.  The  court,  in  considering  the 
question  whether  the  innocence  of  the 
owners  can  withdraw  the  ship  from  the 
penalty  of  confiscation  under  the  act 
of  Congress,  said:  "Here,  again,  it  may 
be  remarked  that  the  act  makes  no  ex- 
ception whatsoever,  whether  the  aggres- 
sion be  with  or  without  the  co-operation 
of  the  owners.  The  vessel  which  com- 
mits the  aggression  is  treated  as  the 
offender,  as  the  guilty  instrument  or 
thing  to  which  the  forfeiture  attaches, 
without  any  reference  whatsoever  to  the 
character  or  conduct  of  the  owner.  The 
vessel  or  boat  (says  the  act  of  Con- 
gress) from  which  such  piratical  ag- 
gression, etc.,  shall  have  been  first  at- 
tempted or  made,  shall  be  condemned. 
Nor  is  there  anything  new  in  a,  pro- 
vision of  this  sort.  It  is  not  an  uncom- 
mon course  in  the  admiralty,  acting 
under  the  law  of  nations,  to  treat  the 
vessel  in  which  or  by  which,  or  by  the 
master  or  crew  thereof,  a  wrong  or 
offense  has  been  done,  as  the  offender, 
without  any  regard  whatsoever  to  the 
personal  misconduct  or  responsibility  of 
the  owner  thereof.  And  this  is  done 
from  the  necessity  of  the  case,  as  the 
only  adequate  means  of  suppressing  the 
offense  or  wrong,  or  insuring  an  indem- 
nity to  the  injured  party.  The  doctrine 
also  is  familiarly  applied  to  cases  of 
smuggling  and  other  misconduct  under 
our  revenue  laws,  and  has  been  applied 
to  other  kindred  cases,  such  as  cases 
arising  on  embargo  and  nonintercourse 
acts.  In  short,  the  acts  of  the  master 
and  crew,  in  cases  of  this  sort,  bind  the 
interest  of  the  owner  of  the  ship,  wheth- 
er he  be  innocent  or  guilty,  and  he  im- 
pliedlj^  submits  to  whatever  the  law  de- 
nounces as  a  forfeiture  attached  to  the 


ship  by  reason  of  their  unlawful  or  wan- 
ton wrongs.  In  the  case  of  the  United 
States  V.  The  Little  Charles  (1818)  1 
Brock.  347,  Fed.  Gas.  No.  15,612,  a  case 
arising  under  the  embargo  laws,  the 
same  argument  which  has  been  ad- 
dressed to  us,  was,  upon  that  occasion, 
addressed  to  Mr.  Chief  Justice  Marshall. 
The  learned  judge,  in  reply,  said:  'This 
is  not  a  proceeding  against  the  owner; 
it  is  a  proceeding  against  the  vessel  for 
an  offense  committed  by  the  vessel, 
which  is  not  the  less  an  offense,  and 
does  not  the  less  subject  her  to  forfei- 
ture, because  it  was  committed  without 
the  authority  and  against  the  will  of 
the  owner.  It  is  true  that  inanimate 
matter  can  commit  no  offense.  But  this 
body  is  animated  and  put  in  action  by 
the  crew,  who  are  guided  by  the  master. 
The  vessel  acts  and  speaks  by  the  mas- 
ter. She  reports  herself  by  the  master. 
It  is  therefore  not  unreasonable  that  the 
vessel  should  be  affected  by  this  report.' 
The  same  doctrine  was  held  by  this 
court  in  the  case  of  The  Palmyra  ( 1827 ) 
12  Wheat.  1,  14,  6  L.  ed.  531,  535, 
where,  referring  to  seizures  in  revenue 
causes,  it  was  said:  'The  thing  is  here 
primarily  considered  as  the  offender, 
or  rather  the  offense  is  attached  pri- 
marily to  the  thing;  and  this  whether 
the  offense  be  malum,  prohibitum  or 
malum  in  se.  The  same  thing  applies 
to  proceedings  in  rem  or  seizures  in  the 
admiralty.'  The  same  doctrine  has  been 
fully  recognized  in  the  high  court  of 
admiralty  in  England,  as  is  sufficiently 
apparent  from  the  The  Vrouw  Judith 
(1799)  1  C.  Rob.  150;  The  Adonis 
(1804)  5  C.  Rob.  256;  The  Mars  (1805) 
6  C.  Rob.  87,  and  indeed  in  many  other 
cases,  where  the  owner  of  the  ship  has 
been  held  bound  by  the  acts  of  the  mas- 
ter, whether  he  was  ignorant  thereof  or 
not." 
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tte  master  wotild  not,  of  course,  be  responsible  for  his  servant's  mis- 
conduct.* 

2574.  Statutory  provisions.—  The  statutory  language  in  which  the 
various  offenses   are   defined   is   always   important  in   determining 


6  One  who  keeps  liquors  with  the  in- 
tent that  they  shall  be  sold  for  lawful 
purposes  only,  and  who  himself  makes 
only  lawful  sales,  is  not  criminally  lia- 
ble for  keeping  a  place  for  the  unlaw- 
ful sale  of  intoxicating  liquors,  under 
Iowa  Code,  §  1543,  on  account  of  unlaw- 
ful sales  thereof  made  by  his  clerk,  as 
the  unlawful  intent  is  an  essential  in- 
gredient of  the  crime.  State  v.  Hayes 
(1885)  67  Iowa,  27,  24  N.  W.  575,  6 
Am.  Crim.  Rep.  335. 

A  master  could  not  be  convicted  of  a 
violation  of  §  16  of  the  sale  of  food  and 
drugs  act  1889  (62  &  63  Vict.  chap.  51), 
which  enacts  that  "any  person  who  wil- 
fully obstructs  or  impedes  any  inspect- 
or ...  in  the  course  of  his  duties 
under  the  sale  of  food  and  drugs  acts, 
or,  by  any  gratuity,  bribe,  promise,  or 
other  inducement,  prevents  or  attempts 
to  prevent  the  due  execution  by  such 
inspector  ...  of  his  duty  under 
those  acts,"  shall  be  liable  on  summary 
conviction  to  the  fines  therein  men- 
tioned, for  an  act  of  his  servant  com- 
mitted without  his  request,  authority, 
or  connivance,  since  intentional  miscon- 
duct is  requisite  to  the  violation  of  the 
statute.  Taylor  v.  Nixon  [1910]  2  I. 
R.   94. 

The  master  cannot  be  held  criminally 
liable  for  negligently  using  a  furnace 
so  as  to  cause  it  to  emit  black  smoke, 
where  he  has  gone  to  great  expense  in 
taking  precautions  against  the  dis- 
charge of  smoke,  and  the  act  com- 
plained of  was  caused  by  the  fault  of 
his  stoker.  Chisholm  v.  Doulton  { 1889 ) 
L.  R.  22  Q.  B.  Div.  736.  Field,  J.,  said: 
"Now  the  general  rule  of  law  is  that 
a  person  cannot  be  convicted  and  pun- 
ished in  a  proceeding  of  a  criminal  na- 
ture unless  it  can  be  shown  that  he 
had  a  guilty  mind.  And  though  the 
legislature  undoubtedly  may  enact,  as 
in  the  case  of  certain  of  the  offenses  un- 
der this  very  act  it  has  enacted,  that 
persons  shall  be  criminally  responsible 
for  the  doing  of  particular  acts  even 
though  they  have  no  guilty  mind  in  do- 
ing them,  yet  it  is  for  the  prosecution 
in  each  case  to  make  out  clearly  that 


the  legislature  has  in  fact  so  enacted." 
Cave,  J.,  said:  "I  am  of  the  same  opin- 
ion. It  is  a  general  principal  of  our 
criminal  law  that  there  must  be  as  an 
essential  ingredient  in  a  criminal  of- 
fense some  blameworthy  condition  of 
mind.  Sometimes  it  is  negligence,  some- 
times malice,  sometimes  guilty  knowl- 
edge,— but  as  a  general  rule  there  must 
be  something  of  that  kind  which  is 
designated  by  the  expression  mens  rea. 
Moreover,  it  is  a  principle  of  our  crim- 
inal law  that  the  condition  of  mind  of 
the  servant  is  not  to  be  imputed  to  the 
master.  A  master  is  not  criminally 
responsible  for  a  death  caused  by  his 
servant's  negligence,  and  still  less  for 
an  offense  depending  on  the  servant's 
malice;  nor  can  a  master  be  held  liable 
for  the  guilt  of  his  servant  in  receiving 
goods  knowing  them  to  have  been  stolen. 
And  this  principle  of  the  common  law 
applies  also  to  statutory  offenses,  with 
this  difference,  that  it  is  in  the  power  of 
the  legislature,  if  it  so  pleases,  to  enact, 
and  in  some  cases  it  has  enacted,  that 
a  man  may  be  convicted  and  punished 
for  an  offense  although  there  was  no 
blameworthy  condition  of  mind  about 
him;  but  inasmuch  as  to  do  so  is  con- 
trary to  the  general  principle  of  the 
law,  it  lies  on  those  who  assert  that  the 
legislature  has  so  enacted  to  make  it 
out  convincingly  by  the  language  of  the 
statute;  for  we  ought  not  lightly  to 
presume  that  the  legislature  intended 
that  A  should  be  punished  for  the  fault 
of  B." 

When  stubble  was  fired  by  a  servant 
without  his  master's  knowledge,  and 
neighboring  property  was  thereby  in- 
jured, it  was  held  that  the  master,  to 
whom  no  neglect  had  been  imputed  in 
employing  the  servant,  was  not  guilty 
of  a  criminal  off'ense,  within  the  terms 
of  a  statute  making  it  a  misdemeanor 
for  anyone  to  set  fire  to  "woods,  prairies, 
or  grounds  not  his  own  property,"  or 
negligently  to  let  fire  pass  from  his 
own  premises  to  the  injury  of  another's 
property.  Boyd  v.  Bice  (1878)  38 
Mich.  599. 
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whether  the  master  may  be  held  criminally  responsible  for  the  wrong- 
ful acts  of  his  servants.'  It  would  seem  that  if  the  prohibition  is. 
against  "knowingly"  doing  a  certain  act,  knowledge  on  the  part  of 
the  master  of  the  servant's  violation  of  the  law  would  be  essential 
to  the  former's  conviction;^  but  this  has  not  always  been  held  to  be. 
so.*    Where  the  statute  provides  that  a  person  shall  be  guilty  if  he. 

1  "Examples  of  such  statutory  liabil-  By  far  the  greater  number  of  ex- 
ity  for  acts  of  servants  will  be  found  ceptions  ingrafted  upon  the  general  rule- 
in  53  &  54  Vict.  chap.  21,  §  11  (as  to  are  cases  in  which  it  has  been  decided, 
obstruction  of  revenue  officers)  and  in  that  by  various  statutes  criminal  re- 
the  pawnbrokers'  act  1872,  §  8,  in  sponsibility  has  been  put  upon  masters, 
neither  of  which  does  'wilfully'  occur,  for  the  acts  of  their  servants.  Coppen-. 
'Wilfully'  is  of  frequent  occurrence  in  v.  Moore  [1898]  2  Q.  B.  306. 
legislation,  sometimes  by  itself,  some-  8  A  master  is  not  criminally  liable 
times  associated  with  other  words,  e.  g.,  for  "knowingly"  allowing  liquor  to  be- 
'knowingly  and  wilfully.'  Tramways  sold  to  a  girl  under  fourteen  years  of 
act  1870,  chap.  78,  §  51  (where  the  pre-  age  in  violation  of  law,  where  the  sale- 
ceding  sections  use  'wilfully'  alone )  ;  was  made  knowingly  by  the  master's- 
the  companies  act  1862,  §  25,  subsec.  bartender,  but  against  the  orders  of 
3,  and  §  27;  the  act  1861,  chap.  96,  §  the  master,  and  without  his  knowledge,. 
76 ;  43  &  44  Vict.  chap.  35,  §  3.  'Wil-  actual  or  constructive,  or  the  wilful  con- 
fully  and  maliciously,'  'wilful  miscon-  nivance  of  his  foreman,  who  was  present., 
duct,'  and  'wilful  obstruction,'  in  case  Conlon  v.  Muldoioney  [1904]  2  I.  R.. 
of  the  police  and  sanitary  officers,  are  498. 

familiar  expressions.     ...    If  a  serv-  Evidence   of   the   possession   of   adul- 

ant    dishonestly    abstracted    portion    of  terated  milk  by  a  servant  with  intent, 

his  master's  milk  intrusted  to  him  for  to  sell  or  exchange  the  same  is  not  suffi- 

sale,  and  filled  up  the  vessel  with  water  cient  to  convict  his  master  of  the  charge 

in  order  to  hide  his  theft,  the  master  of    wilfully    and    knowingly    possessing 

would  be  liable  under  §  6  of  the  act  of  i(;  with  the  intent  to  sell,  in  the  absence- 

1875    for   the    sale   of    the    adulterated  of  evidence  that  the  servant,  in  having, 

milk.    Could  the  master  be  held  respon-  it  for  sale  or  exchange,  was  acting  for- 

sible   for   wilful   obstruction   of   an   in-  and  in  pursuance  of  the  will  of  the  mas- 

spector  by  the  fraudulent  servant,  who,  ter.     State  v.  Smith    (1872)    10   R.   1.. 

to  escape  detection,  smashed  the  vessel  258. 

or  assaulted  the  officer?     Mere  refusal  3  But  it  has  been  held  that  although, 

to  sell  a  sample  is  an  offense  under  §  the   language    is   that   no   person   shall' 

17  of  the  act  of  1875;  but  such  refusal  knowingly  sell  to  an  intoxicated  person, 

might  not  necessarily  prove  wilful  ob-  a  liquor  dealer  may  be  criminally  liable 

struction.      Ignorance    of     the     official  for  the  act  of  an  agent  or  servant  in 

character  of  the  person  asking  for  the  selling  to  such  a  person,  although  the- 

sample;    honest    belief    that    a    person  dealer  were  absent  at  the  time  and  could' 

asking  for  a  sample  of  spirits  was  under  not  therefore  have  known  that  the  per- 

the  influence  of  drink;  apprehension  by  son  to  whom  the  liquor  was  sold  was. 

a  boycotted  trader  that  the  person  seek-  intoxicated,  the  term   "knowingly  sell'" 

ing    admission    into    his    house     (then  being  referable  to  the  condition  of  the 

shut   and   barred)    was    attempting   to  person  to  whom  the  liquor  is  sold,  and' 

enter  by  the  ruse  of  buying,— might  pos-  not    to    the    sale.      O'Donnell    v.    Com. 

sibly  deprive  the  act,  though  intentional,  ( 1908 )   108  Va.  882,  62  S.  E.  373.    The 

of    any    wrongfully    wilful    character,  court   said:      "Any  other  view   of   this- 

Wilfully  neglecting  a   child  is  met  by  remedial   statute   would   leave  the   way 

proof  of  want  of  means;  wilful  trespass,  open  for  the  vendors  of  ardent  spirits 

by  proof  of  reasonable  belief  as  to  the  to    make    the    sale    prohibited    without 

right   to   enter.      .      .      .      Without   an  fear    of    punishment;     moreover,    if    a 

assisting     context,     'wilfully'     conveys  barkeeper   could   shield   himself   behind" 

usually  personal  mens  rea."     Taylor  v.  the  claim  that  he  was  ignorant  of  the 

Nixon  [1910]  2  I.  R.  94.  illegal  acts  of  his  clerk  or  agent  in  the- 
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does  a  certain  act  or  suffers  or  permits  it  to  be  done,  it  is  generally 
held  that  the  master  is  criminally  responsible  for  the  act  of  his  servant ; 
which  violates  such  statute.*  And  where  the  statute  forbids  the 
master  from  being  interested  in  an  illegal  sale  of  liquor,  he  has  been. 


Bale  of  ardent  spirits,  violations  of  the 
prohibited  acts  by  his  tacit  connivance 
would,  without  doubt,  be  increased 
lather  than  diminished,  and  thus  render 
farcical  all  efforts  to  suppress  the  evil 
at  which  the  statute  is  aimed." 

Of  the  class  of  cases  under  the  licens- 
ing act  where  the  word  "knowingly"  or 
its  equivalent  is  made  a  part  of  the 
description  of  the  offense,  and  the 
knowledge  of  the  owner's  representative 
is  imputed  to  him,  Gibson,  J.,  in  Taylor 
V.  Nixon  [1910]  2  I.  R.  94,  said  that 
these  licensed  cases  stand  on  a  special 
footing.  "The  imputation  of  knowledge 
in  the  public  house  eases,"  said  he,  "is 
like  that  in  the  case  of  a  savage  dog, 
where  knowledge  is  part  of  the  cause  of 
action.  But  both  in  statutes  and  in 
case  law,  sciens  is  not  the  same  as 
volens,  and  this  is  shown  by  the  ad- 
dition of  'wilfully'  to  'knowingly'  in 
many  enactments.  .  .  .  The  com- 
panies act  1862  is  a  useful  illustration 
when  we  compare  §  27  and  §  25,  subsec. 
3,  'knowingly  and  wilfully,'  with  §  38 
of  the  act  of  1867,  which  only  speaks 
of  'knowingly.'  ...  A  contract 
might  not  be  disclosed  in  a  prospectus, 
from  forgetfulness,  oversight,  or  belief 
tliat  it  was  immaterial.  Such  nondis- 
closure might  be  'knowing'  though  inno- 
cent, but  would  it  be  'wilful !'  In  a  ease 
like  the  present,  where  the  section  de- 
scribes and  punishes  what  is  an  act  of 
deliberate  personal  misconduct,  I  cannot 
see  any  indication  of  intention  to  fix  the 
innocent  employer  with  constructive 
penal  responsibility." 

4  If  liquor  is  sold  to  a  minor  by  a 
person  other  than  the  saloon  keeper,  not 
by  his  order  or  direction,  but  by  his 
permission,  it  is  a  different  offense  under 
the  Code  from  the  offense  of  personally 
selling  or  furnishing  such  minor  with 
liquor.  It  is  his  duty  to  prevent  it 
from  being  done,  and,  on  failure  to  do 
so,  he  is  liable  for  permitting  it  to  be 
done,  and  should  be  so  charged  in  the 
indictment.  Johnson  v.  State  (1889) 
83  Ga.  553,  10  S.  E.  207. 

But  a  charge  in  an  indictment  that 
a  liquor  dealer  sold  or  furnished  a  minor 
with  liquor,  instead  of  that  he  permitted 


it  to  be  done,  is  not  reversible  error 
where  there  is  sufficient  evidence  to. 
show  that  he  was  present  when  the  li- 
quor was  sold  by  his  clerk,  that  being 
the  same  as  if  he  had  sold  it  himself.. 
Ibid. 

Under  a  statute  providing  that  "it. 
shall  be  unlawful  for  any  person  .  .  . 
conducting  a  barroom  ...  to  sell 
or  permit  to  be  sold  .  .  .  any  in- 
toxicating liquors  to  .  .  .  minors," 
a  person  conducting  a  place  where  li- 
quors are  sold  is  criminally  liable  for  a 
sale  to  a  minor,  by  an  agent  or  employee 
with  authority  to  determine  whether  or 
not  to  do  so  in  any  given  case,  whether 
the  sale  be  made  with  or  without  the 
knowledge,  consent,  or  instruction  of  the 
employer.  State  v.  Anderson  (1911) 
127  La.  1041,  54  So.  344,  Ann.  Cas. 
1912A,  1103. 

Where  the  forbidden  act  is  the  ob- 
struction of  the  view  of  a  premises  by 
a  curtain  or  screen,  and  the  statute  is- 
addressed  to  the  licensee  and  forbids 
him  to  do  or  permit  to  be  done  the  pro- 
hibited act,  the  facts  that  the  illegal 
act  was  done  by  a  bartender  without  the 
knowledge  of  the  proprietor  or  licensee,, 
and  in  opposition  to  his  order,  and  that 
it  was  in  no  way  participated  in  or 
approved  or  countenanced  by  him,  con- 
stitute no  defense  to  a  criminal  prose- 
cution against  him.  Com.  v.  Kelley 
(1886)  140  Mass.  441,  5  N.  E.  834. 

A  sale  of  intoxicating  liquor  by  a 
barkeeper  to  a  minor  without  the  writ- 
ten permission  of  the  minor's  parents 
makes  a  case  against  the  saloon  keeper, 
under  Mo.  Rev.  Stat.  §  5454,  providing 
that  every  dramshop  or  wine  and  beer- 
house keeper  who  shall  sell,  give  away, 
or  otherwise  dispose  of,  or  suffer  the 
same  to  be  done,  about  his  premises,  any 
intoxicating  liquor  to  any  minor  with- 
out the  written  permission  of  the 
parents,  master,  or  guardian  of  such 
minor,  shall  forfeit  and  pay  to  such 
parent,  master,  or  guardian  for  every 
offense  the  sura  of  $50,  regardless  of" 
any  directions  or  instructions  of  the 
accused  to  his  barkeeper.  State  v.  Mc- 
CHnnis  (1889)  38  Mo.  App.  15. 

In    CulUnan  v.   Burkard    (1904)    93-- 
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held  criminally  responsible  for  sales  by  his  servants.*     Likewise, 
where  the  master  is  forbidden  to  do  an  act  either  by  himself  or  by 


App.  Div.  31,  86  N.  Y.  Supp.  1003,  a 
civil  action  on  a  bond,  a  pharmacist 
obtained  a  license  to  sell  liquor  upon 
executing  a  bond  providing  that  he 
would  not  "suffer  or  permit  any  gam- 
bling to  be  done  in  the  place  designated 
by  the  liquor  tax  certificate, 
and  will  'not  violate  any  of  the  pro- 
visions of  the  liquor  tax  law;'"  but, 
in  defendant's  absence,  and  against  his 
express  instructions,  his  clerk,  in  the 
regular  course  of  his  employment,  sold 
liquor  in  violation  of  the  liquor  tax  law. 
It  was  contended  that  the  language, 
"will  not  violate"  the  liquor  tax  law, 
as  distinguished  from  "suffer  or  permit" 
gambling,  etc.,  as  used  in  the  bond, 
would  indicate  that  the  law  could  not 
be  violated  by  an  agent's  unauthorized 
sale;  but  the  court  said  that  the  lan- 
guage used  did  not  warrant  such  an 
interpretation,  and  held  the  defendant 
liable  on  the  bond  under  general  prin- 
ciples of  agency. 

But  under  a  statute  forbidding  liquor 
dealers  knowingly  to  sell  liquors  to 
minors,  or  suffer  the  same  to  be  done, 
and  providing  that  any  sale  of  liquor 
on  Sunday  by  any  agent  or  other  per- 
son acting  for  any  retailer  shall  be 
deemed  the  act  of  the  retailer,  a  liquor 
dealer  is  not  criminally  liable  for  a 
sale  made  at  his  place  of  business  by 
one  assuming  to  act  as  his  agent,  where 
he  shows  either  that  such  person  was 
not  his  agent,  or  that  the  sale  was  made 
in  violation  of  his  orders.  Ollre  v. 
State  (1909)  57  Tex.  Grim.  Rep.  520, 
123  S.  W.  1116.  The  court  said:  "It 
has  been  held  in  Texas,  wherever  the 
question  has  arisen,  that  there  must  be 
some  sort  of  complicity  to  render  the 
principal  guilty  for  the  act  of  his  agent 
in  the  absence  of  the  principal,  and  it 
has  been  the  settled  rule  in  Texas  that 
where  absent  parties  are  sought  to  be 
held  guilty  in  misdemeanor  cases,  that 
there  must  be  some  complicity  in  some 
manner  shown  with  the  act  of  the  party 
who  committed  the  offense." 

In  Thurmcm  v.  Adams  (1903)  82 
Miss.  204,  33  So.  944,  the  court  said: 
"We  find  this  term  'allow'  defined  in 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  152,  as 
follows:  'To  grant,  to  admit,  to  suffer, 
to  yield,  to  grant  license  to,  to  permit, 
to  tolerate.'    In  2  Cyo.  134,  we  find  the 


term  'allow'  further  defined,  'to  fix,  to 
give.'  In  Webster's  International  Dic- 
tionary it  is  defined,  'to  admit,  to  con- 
cede, to  permit,  to  consent  to.'  Mr. 
Anderson,  in  his  Law  Dictionary,  de- 
fines 'allow,'  'to  approve,  to  sanction, 
to  permit.'  We  have  been  unable  to 
find  in  any  of  the  books  any  definition 
of  the  term  'allow'  which  does  not  imply 
knowledge  or  consent.  We  are  therefore 
of  the  opinion  that  the  peremptory 
charge  to  find  for  the  plaintiff  was 
error." 

In  mowUng  v.  Justice,  17  Vict.  L.  R. 
150,  it  was  held  that  the  occupier  of 
premises  could  be  charged  with  "suffer- 
ing" a  nuisance  to  exist  if  he  had  con- 
structive knowledge  of  it  through  the 
actual  knowledge  of  his  servant,  under 
the  health  act  of  1890  (No.  1098,  §§ 
216  (1)  and  222.  Higenbothan,  Ch.  J., 
said:  "The  charge  against  tlie  defend- 
ant is  suffering  a  nuisance  within  the 
meaning  of  the  previous  section  to  arise, 
and  it  has  been  contended  that  the  use 
of  the  term  'sufferance'  in  the  section 
implies  knowledge  by  the  defendant  of 
the  nature  of  his  act  and  its  conse- 
quences. We  think  that  contention  is 
right,  and  that  a  person  charged  with 
suffering  a  nuisance  to  arise  must  be 
shown  to  have  knowledge  for  which  he 
is  legally  answerable  of  the  nature  of 
the  act  and  of  its  consequences,  before 
he  can  be  found  guilty  of  an  offense. 
But  we  think  that  the  knowledge  of  a 
servant  employed  to  do  an  act,  and  from 
whose  act  the  nuisance  necessarily  and  , 
immediately  arises,  is,  for  the  purpose  '■ 
of  this  case,  the  knowledge  of  the  master 
who  directs  the  act  to  be  done.  That 
view  has  been  taken  in  other  cases  under 
this  act  and  under  other  similar  acts 
having  generally  similar  purposes,  both 
in  English  courts  and  in  our  courts." 

S  A  partner  in  a  saloon  or  dramshop 
is  criminally  liable  for  a  sale  of  liquor 
to  a  minor  by  his  copartner  or  agent, 
under  act  March  8,  1879,  declaring  that 
persons  interested  in  a  sale  of  ardent 
spirits  will  be  criminally  responsible 
for  illegal  sales  thereof.  Waller  v. 
State  (1882)   38  Ark.  656. 

Though  he  was  absent  at  the  time. 
Robinson  v.  State  (1882)  38  Ark.  641; 
Edga/r  v.  State   (1885)   45  Ark.  356. 

Though  the  owner  of  liquor  could  not 
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another,*  he  is  usually  held  responsible.     If  the  act  is  positively 


be  punished  criminally  for  an  unauthor- 
ized sale  thereof  to  a  minor  by  his 
clerk  or  partner  in  his  absence  and 
without  his  authority  or  consent,  under 
the  previous  act,  Gantt's  Ark.  Dig.  § 
1609,  imposing  a  penalty  upon  any  per- 
son who  shall  sell  liquor  to  a  minor 
without  the  written  consent  of  his 
parent  or  guardian.  Cloud  v.  State 
(1880)   36  Ark.  151. 

In  Mogler  v.  State  (1886)  47  Ark. 
109,  14  S.  W.  473,  the  court  said:  "It 
was  to  cover  just  such  cases  as  this 
that  the  prohibition  against  the  sale  of 
liquor  to  minors  was  extended  to  the 
person  who  intrusts  the  business  to  an- 
other,  but  himself   enjoys  the   profits." 

A  saloon  keeper  is  responsible  for  a 
sale  of  intoxicating  liquor  to  a  minor, 
under  Miss.  Code  1808,  §  1112,  imposing 
a  penalty  upon  one  who  sells  intoxicat- 
ing liquor  to  a  minor,  or  who  is  in- 
terested in  such  sale,  whether  it  was 
made  by  himself  or  his  clerk  or  agent. 
Fahey  v.  State  (1884)   62  Miss.  402. 

6  Mens  rea  was  no  part  of  the  offense, 
and  the  principal  has  to  suffer  for  his 
servant's  violation  of  duty.  Such  an 
offense  bears  no  resemblance  to  a  de- 
liberate criminal  act  for  which  the  of- 
fender is  personally  punishable,  and  for 
which,  if  the  master  was  responsible, 
no  effort  on  his  part  would  enable  him 
to  avoid  the  brand  of  conviction.  Tay- 
lor V.  Nixon  [1910]  2  I.  R.  94. 

The  statute  being  that  "no  person  or 
persons,  by  himself  or  another,  shall 
sell  or  cause  to  be  sold  or  furnished,  or 
permit  any  other  person  or  persons  in 
his,  her,  or  their  employ  to  sell  or  fur- 
nish any  minor  or  minors,  spirituous 
or  intoxicating  or  malt  liquors  of  any 
kind,  without  first  obtaining  written 
authority  from  the  parent  or  guardian 
of  such  minor  or  minors"  (Code  1882, 
§  4540a),  it  is  no  defense  for  the  pro- 
prietor to  say  that  he  did  not  sell  the 
liquor  himself,  but  that  it  was  sold  bv 
his  clerk.  Snider  v.  State  (1888)  81 
Ga.  753,  12  Am.  St.  Rep.  350,  7  S.  E. 
631;  Johnson  v.  State  (1889)  83  Ga. 
553,  10  S.  E.  207;  Boatright  v.  State 
(1886)   77  Ga.  717. 

Where  liquor  is  sold  to  a  minor  on 
the  premises  of  defendant,  he  is  guilty 
of  the  offense  whether  he  was  present 
or  not,  or  knew  or  consented  to  it, 
under    this     statute.      Loeh    v.    State 


(1885)  75  Ga.  258.  The  court  said  that 
the  act  ex  vi  termini  makes  all  persons 
connected  with  the  sale  or  retailing  of 
spirituous,  intoxicating,  or  malt  liquors 
responsible  whenever  a  minor  is  fur- 
nished therewith,  unless  they  have  writ- 
ten authority  from  the  parent  or  guard- 
ian of  such  minor,  and  it  matters  not 
whether  the  proprietor  sells  or  furnishes 
the  liquor  directly  by  himself,  or  it  is 
furnished  by  another  in  his  employ- 
ment ;  whether  he  was  present  or  not,  or 
knew  of  the  fact  or  consented  to  it,  he 
is,  under  this  act,  guilty  of  criminal 
negligence,  and  is  on  that  account  liable 
to  prosecution.  His  offense  is  complete, 
whenever  it  is  shown  that  intoxicating 
drink  was  sold  or  furnished  to  a  minor 
by  anyone  acting  in  his  place  of  busi- 
ness in  any  capacity  whatever,  as  clerk, 
bartender,  or  otherwise. 

It  is  an  offense  under  the  Penal  Code, 
§  428,  personally  to  solicit  orders  for 
the  sale  of  intoxicating  liquors  in  a 
county  where  the  sale  of  such  liquors 
is  prohibited  by  law,  whether  the  per- 
sonal solicitation  be  made  by  one  who 
acts  as  principal  or  as  agent  for  an- 
other.   Ibid. 

So  it  was  held  proper  to  exclude  evi- 
dence as  to  what  instructions  the  pro- 
prietor gave  his  clerk  with  reference  to 
the  sale  of  liquors,  the  language  of  the 
statute  forbidding  a  sale  being  that 
whoever,  by  himself,  clerk,  or  servant, 
shall  sell,  etc.,  shall  be  liable,  since  the 
proprietor  under  such  a  statute  is  liable 
no  matter  what  the  instructions  might 
have  been.  Noecker  v.  People  { 1879 ) 
91  111.  494. 

A  principal  is  criminally  liable  for  a 
sale  of  intoxicating  liquor  by  an  agent, 
under  a  statute  forbidding  a  person 
from  selling  by  himself,  clerk,  servant, 
or  agent,  the  proprietor  being  liable 
thereunder  by  whomsoever  liquor  was 
sold.  State  v.  Stewart,  31  Me.  515; 
State  V.  McConnell  (1894)  90  Iowa,  197, 
57  N.  W.  707. 

Though  the  sale  was  made  without 
his  knowledge  and  against  his  express 
orders.  Riley  v.  State  (1871)  43  Miss. 
397. 

Although  the  owner  may  have  for- 
bidden his  bartender  to  sell  liquor  to  an 
intoxicated  person,  the  sale  having  been 
made  to  such  a  person,  it  is  neverthe- 
less made  as  agent  of  the  owner,  under 
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forbidden,  the  master  must  see  that  it  is  not  done.'    He  will  be  liable- 
in  the  absence  of  knowledge  of  his  servant's  misconduct,  if  the  statute- 


a  statute  providing  that  it  shall  be 
unlawful  for  any  person,  by  agent  or 
otherwise,  to  sell  intoxicating  liquors 
to  any  person  in  the  habit  of  becoming 
intoxicated.  Dudley  v.  Sautbine  (1878) 
49  Iowa,  650,  31  Am.  Rep.  165.  The 
court  said:  "The  law  imposes  upon  the 
vendor  of  wine  and  beer  the  duty  of 
discriminating  between  persons  who  are 
in  the  habit  of  becoming  intoxicated 
and  those  who  are  not,  and  provides  in 
effect  that  if  he  employs  an  agent  to 
make  the  discrimination  and  to  sell 
in  cases  not  prohibited,  and  his  agent 
sells  in  prohibited  cases,  he  shall  still 
be  liable.  The  mere  fact  that  the  agent 
is  forbidden  to  sell  in  prohibited  cases 
does  not  determine  that  he  is  not  to 
be  regarded  as  agent  if  he  does.  The 
powers  of  the  agent  are  not  less  by 
reason  of  his  being  forbidden.  His  duty, 
whether  forbidden  or  not  to  sell  in 
prohibited  cases,  is  to  make  the  proper 
discrimination,  and  to  sell  only  in  cases 
not  prohibited.  We  may,  then,  throw 
out  of  consideration  the  fact  that  he 
was  forbidden,  and  it  results  that  under 
the  provisions  of  the  statute,  the  prin- 
cipal must  be  held  liable." 

Where  the  statute  provides  that  "no 
person,  by  himself  or  by  his  clerk,  agent, 
or  employees,  shall  violate  any  of  the 
provisions,"  etc.,  the  defense  to  the 
charge  that  the  defendant,  a  druggist, 
sold  liquor  contrary  to  a  statute,  that 
the  sale  was  made  by  his  clerk  contrary 
to  his  general  instructions,  should  not 
be  submitted  to  the  jury.  People  v. 
Longwell  (1899)  120  Mich.  311,  79  N. 
W.  484.  The  court  has  frequently  held 
that  the  statute  imposes  upon  the  keeper 
of  a  bar  or  saloon  the  afBrmative  duty 
to  see  that  it  is  closed  during  certain 
hours  and  on  holidays,  and  that  the 
neglect  of  this  duty  is  an  offense. 

But  under  a  statute  providing  that 
it  shall  be  an  offense  for  any  person  to 
"sell  either  by  himself  or  another,  or 
be  interested  in  the  sale"  of,  prohibited 
liquors,  without  a  license,  one  who  keeps 
such  liquors  at  his  place  of  business 
for  his  own  consumption,  giving  no 
authority  either  express  or  implied  for 
their  sale,  is  not  criminally  liable  for  a 
sale  made  by  his  clerk  by  mistake.  Part- 
ridge v.  State    (1908)    88  Ark.  267,  20 


L.R.A.(N.S.)  321,  129  Am.  St.  Rep.  100, 
114  S.  W.  215. 

Under  this  statute  the  employer  is 
not  personally  "interested  in  the  sale" 
of  the  prohibited  liquors.     Ihid. 

1  Where  liquor  sold  to  a  minor  in. 
violation  of  law  was  sold  by  a  servant, 
from  the  master's  stock  of  liquors  kept 
by  him  for  sale  under  his  license,  when 
the  master  was  not  upon  the  premises, 
and  had  no  knowledge  of  it,  and  did 
not  authorize  or  approve  of  it,  but,  on 
the  contrary,  had  previously  instructed 
all  his  employees  uot  to  sell  to  minors,, 
the  master  is  nevertheless  criminally 
liable  therefor,  under  a  statute  provid- 
ing "that  no  liquor  shall  be  sold  or 
furnished  to  a  minor  for  his  own  use, 
or  the  use  of  any  other  person,  nor  to 
an  habitual  drunkard."  State  v.  Oil- 
more  (1907)  80  Vt.  514,  16  L.R.A. 
(N.S.)  786,  68  Atl.  658,  13  Ann.  Cas. 
321.  The  court  said:  "A  licensee  can- 
not be  excused  from  criminal  liability 
if  he  sells  to  a  minor  however  great 
the  imposition  practised  upon  him  by 
the  person  obtaining  the  liquor.  Then, 
can  he  delegate  the  conduct  of  the  busi- 
ness to  an  agent  with  instructions  not 
to  sell  to  minors  or  drunkards  and  him- 
self escape  liability  if  his  agent  violates 
the  law?  We  hold  that  he  cannot.  The 
offense  is  complete  when  such  sale  has. 
been  made  under  and  by  virtue  of  the 
license  and  in  the  line  of  the  respond- 
ent's business  as  licensee,  and  it  is 
immaterial  whether  the  act  was  done 
by  the  licensee  himself  or  by  his  em- 
ployee. When  he  engaged  in  the  busi- 
ness, he  assumed  all  the  risk  of  his. 
employees  violating  the  condition  of  his 
license.  Their  acts  were  his  acts  wheni 
done  in  carrying  on  the  licensed  busi- 
ness." 

It  is  no  defense  to  a  charge  of  keep- 
ing a  saloon  open  on  Sunday,  that  it- 
was  opened  by  the  defendant's  bartender 
without  authority  and  contrary  to  his 
instructions.  People  v.  Possing  (1904) 
137  Mich.  303,  100  N.  W.  396. 

And  it  has  been  held  that  a  saloon 
keeper  would  be  liable  for  violating  a 
statute  requiring  saloons  to  be  closed 
on  certain  days,  where  the  bartender 
opened  the  saloon,  even  though  it  was  in 
violation  of  defendant's  instructions. 
People  V.  Kriesel  (1904)   136  Mich.  80,. 
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■expressly  makes  him  so.*  As  the  statutes  vary  considerably  in  their 
language,  it  is  always  vital  in  this  class  of  cases,  as  before  stated, 
to  examine  carefully  the  vs^ording  of  the  particular  law  covering  the 
offense  charged  against  the  master.' 


98  N.  W.  850,  4  Ann.  Gas.  5 ;  Banks  v. 
Sullivan   (1898)    78  111.  App.  298. 

In  Fitzgerald  v.  Hosford  [1800]  2  I. 
R.  391,  it  was  said:  "Where  the  act  ia 
done  for  the  apparent  benefit  of  the 
employer,  magistrates  ought  to  be  on 
their  guard  lest  a  colorable  prohibition 
by  the  master,  who  may  shut  his  eyes 
to  his  representative's  unlawful  zeal, 
should  enable  the  master  to  escape  lia- 
bility. A  servant  who  violates  the  law 
usually  thinks  that  his  zeal  will  serve 
him;  and  it  would  be  dangerous  if  the 
master  should  find  it  his  interest  to 
give  perfunctory  orders,  and  neglect  the 
duty  of  seeing  that  those  orders  were 
obeyed.  .  .  .  Where  the  statute 
creates  a  direct  and  unqualified  duty, 
the  person  obliged  to  perform  the  duty 
cannot  escape  under  the  doctrine  of 
mens  rea.  .  .  .  The  act  here  [failure 
to  keep  a  salmon  weir  open]  was  not 
criminal  in  any  real  sense,  but  was  pro- 
hibited in  the  public  interest.  The  mas- 
ter's obligation  is  unaffected  by  the 
fact  that  he  intrusted  the  management 
of  the  engine  to  a  servant,  and  that  his 
delegate  violated  his  orders.  Whether 
he  would  be  liable  for  unlawful  action 
of  third  parties  in  closing  the  passage 
raises  a  question  not  necessary  now  to 
•decide." 

8  The  owner  of  liquor  may  be  held 
criminally  liable  although  he  had  no 
knowledge  that  his  servant  would  make 
an  illegal  sale,  and  had  given  him  no 
authority  to  do  so,  under  the  14th  sec- 
tion of  chap.  43,  111.  Rev.  Stat.  1879, 
which  expressly  declares  that  it  shall 
not  be  necessary  to  show  knowledge  of 
the  principal  to  convict  for  the  act  of 
the  agent  or  servant.  Mullinix  v.  Peo- 
ple (1875)  76  111.  211.  The  court  said 
that  one  employing  a  servant  to  sell 
liquor  must  see  that  the  latter  is  pru- 
-dent  and  discreet  and  will  observe  the 
requirements  of  the  statute.  He  can- 
not employ  a  reckless  person  who  has 
no  regard  for  the  law,  and  then  shield 
himself  by  saying  that  he  did  not  know 
that  the  servant  was  violating  the  law. 
To  permit  such  a  defense  would  be  vir- 
tually to  repeal  the  statute.  It  would 
only  be  necessary  for  the  keeper  of  a 


dramshop  to  employ  such  a  servant  and, 
without  seeing  or  knowing  that  he  was 
violating  the  statute,  escape  punishment 
himself.  "If,"  said  the  court,  "the  pro- 
prietor in  good  faith  were  to  employ 
a  clerk  believing  him  to  have  prudence 
and  discretion,  and  were  to  forbid  his 
selling  liquor  to  the  persons  prohibited, 
and  the  clerk  were  to  disregard  such 
orders,  then  a  different  question  would 
have  arisen  under  the  statute,  .  .  . 
and  the  proprietor  would  have  been 
protected." 

The  law  which  makes  a  dramshop 
keeper  criminally  liable  for  the  acts  of 
his  agent  is  applicable  to  a  city  ordi- 
nance requiring  such  places  to  be  closed 
on  Sunday,  so  that  it  is  no  defense  that 
the  illegal  sales  were  made  by  the  pro- 
prietor's bartender  without  the  former's 
knowledge  and  in  violation  of  his  in- 
structions. Banks  v.  Sullivam,  (1898) 
78  111.  App.  298. 

9  In  Osborne  v.  State  ( 1906 )  77  Ark. 
439,  92  S.  W.  406,  a  distiller  shipped 
liquor  to  his  agent  in  a  prohibited  dis- 
trict, to  be  sold  as  provided  by  law; 
but  the  agent,  without  his  principal's 
knowledge  and  consent,  sold  the  same 
in  illegal  quantities.  The  distiller  was 
held  liable  for  his  agent's  acts,  under  a 
statute  providing  for  punishment  where 
liquor  is  "kept  in,  or  shipped  into,  any 
prohibited  district,  to  be  sold  contrary 
to  law," — the  court  treating  the  action 
as  one  in  rem  and  the  liquor  the  real 
offender. 

A  saloon  keeper  is  not  criminally 
liable  for  the  act  of  his  clerk  or  em- 
ployee in  his  absence  and  without  his 
knowledge  or  consent,  in  permitting 
minors  to  visit  or  remain  in  his  saloon 
unattended  by  their  father  or  guardian. 
{People  V.  Eughes  (1891)  86  Mich.  180, 
48  N.  W.  945),  under  a  statute  which 
merely  provides  that  "it  shall  not  be 
lawful  for  any  person  to  allow  any 
minor  to  visit  or  remain  in  any  room 
where  such  liquors  are  sold  or  kept  for 
sale  unless  accompanied  by  his  or  her 
father  or  other  legal  guardian,"  and 
which  does  not  mention  the  words 
"clerk"  or  "agent." 

Act   No.    176    of    1908    of   Louisiana 
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2575,  Scope  of  authority. — Wherever  the  master  may  be  held  to 
answer  criminally  for  the  transgressions  of  his  servant,  the  question 
naturally  arises  how  far  this  liability  extends.  Is  there  any  limit  to 
it  ?  Does  the  mere  fact  that  the  person  actually  violating  the  statiite 
is  in  the  employ  of  another  render  the  employer  liable,  no  matter 
where  or  under  what  circumstances  the  offense  has  been  committed  ? 
It  has  been  seen  that  the  master  may  be  held  guilty  of  a  criminal 
offense  committed  by  his  servant  without  his  knowledge  or  consent, 
and  even  in  disobedience  of  his  express  orders.  Does  the  master's 
responsibility  in  such  cases  extend  to  acts  of  the  servant  outside  of 
the  scope  of  his  authority?  It  would  seem  that  the  policy  which 
has  made  it  necessary  to  ingraft  an  exception  upon  the  general  rule 
that  a  person  shall  not  be  held  responsible  criminally  for  the  acts 
of  another  committed  without  his  connivance  or  consent  should  not 
be  expanded  so  as  to  require  the  master  to  answer  for  the  acts  of 
his  servant  outside  the  scope  of  his  authority;  and  this  is  the  posi- 
tion taken  by  the  courts.  It  will  be  observed  that  they  have  directly 
or  impliedly  fixed  the  scope  of  authority  as  the  outermost  boundary 
line  of  the  master's  responsibility.  If  the  servant  steps  outside  of 
the  path  of  his  duties  to  violate  a  statute,  the  master  will  not  be 
answerable ;  but  this  does  not  mean  that  the  master  escapes  liability 
by  limiting  the  servant's  acts  by  special  instructions. 

If  the  servant's  illegal  act  is  within  the  scope  of  his  authority,  and 
the  offense  is  one  that  is  positively  forbidden,  irrespective  of  the 
intent  of  the  wrongdoer,  the  master  may  be  convicted.*    So,  under  a 

penalizes    anyone    "conducting"    a   bar-  called  no  witnesses,  but  relied  entirely 

room  for  selling  liquors  to  minors,  and  upon  certain  points  of  law,  thus  open- 

whether  the  liquor  is  sold  by  the  owner  ing  the  door  to  the  inference  that  he  had 

or  by  his  agent,  the  law  places  upon  the  no  affirmative  case;  and  that  the  liquor 

owner   the    duty   of    seeing   that    it    is  was  served  by  a  woman,  as  to  whom  it 

conducted  according  to   law.     State  v.  would  appear  that  there  was  some  doubt 

Locicero    (1911)    127   La.   1035,  54   So.  whether    she    was    not    the    appellant's 

342.  wife    and    intrusted    by    him    with    the 

A    licensed    victualer    whose    servant  management    of    the    house,    the    court 

knowingly    supplies    liquor    to    a    con-  saying  that   it  seemed  to  it  that  this 

stable  upon  duty,  without  the  authority  consideration    really    diminished    very 

of  his  superior  officer,  is  criminally  lia-  much   its   weight   as   authority   on   the 

ble,  under  35  &  36  Vict.  chap.  94,  §  16,  point  in  question. 

subd.   2,   though   he   has   no   knowledge  The    Mullins    Case    is    no    authority 

of  the  act  of  his  servant.     Mullins  v.  whatever  for  the  liability  of  the  master 

Collins    (1874)    L.   R.  9  Q.   B.   292,   43  for   the   act  of   his   servant   outside   of 

L.  J.  Mag.  Gas.  N.  S.  67,  29  L.  T.  N.  S.  the  authority  given.     Wewman  v   Jones 

838,  22  Week.  Rep.  297.  (1886)   L.  R.  17  Q.  B.  Div.  132,  55  L. 

But  in  Somerset  v.  Eart   (1884)    53  J.  Mag.  Gas.  113,  55  L.  T.  N.  S    327 

L.  J.  Mag.  Gas.  N.  S.  77,  L.  R.  12  Q.  B.  50  J.  P.  373. 

Div.   360,   48   J.   P.   327,   the   last-men-  l  Though    a    principal    in    general    is 

tioned  case  was  distinguished  upon  the  not    liable    criminally    for   the   acts    of 

ground  that   in  that  case  the  plaintiff  his   agent,   he   is   criminally   liable   for 
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statute  providing  that  "every  person  who  sells  any  goods  to  which 
any  false  trade  description  is  applied  shall  be  guilty  of  an  offense 
against  the  act,  unless  he  proves  (a)  that,  having  taken  all  reason- 
able precautions,  he  had  no  reason  to  suspect  the  genuineness  of  the 
trade  description;  and  (b)  that,  on  demand  duly  made,  he  gave  all 
information  in  his  power  with  respect  to  the  persons  from  whom  he 
obtained  such  goods ;  or  (c)  that  otherwise  he  had  acted  innocently," 
it  was  held  that  the  master  is  criminally  liable  for  the  act  of  his 
servant  within  the  scope  of  his  authority  and  in  the  course  of  his 
employment,  although  acting  against  the  master's  orders  in  selling 
goods  in  violation  of  the  statute,  unless  the  master  can  bring  him- 
self within  the  requirements  of  the  statute  which  excuse  him.^  The 
same  reasoning  applies  to  violations  of  the  liquor  laws,  where  the 
illegal  sales  are  positively  prohibited,*  and  to  other  offenses  for  the 


the  neglect,  fraud,  deceit,  or  other 
wrongful  act  of  his  agent  in  the  course 
of  his  employment,  though  in  fact  the 
principal  did  not  authorize  the  practice 
of  such  acts;  but  the  wrongful  or  un- 
lawful act  must  he  committed  in  the 
course  of  the  agent's  employment. 
Locke  V.  Stearns  (1840)  1  Met.  563,  35 
Am.  Dec.  382;  Davis  v.  Bemis  (1869) 
40  N.  Y.  453,  note;  Postal  Teleg.  CaUe 
Co.  V.  Brantley  (1894)  107  Ala.  683, 
18  So.  321;  Police  Gomrs.  v.  Cartman 
[1896]  1  Q.  B.  655,  65  L.  J.  Mag.  Cas. 
N.  S.  113,  74  L.  T.  N.  S.  726,  44  Week. 
Rep.  637,  18  Cox,  C.  C.  341,  60  J.  P. 
357. 

2  Coppen  V.  Moore  [1898]  2  Q.  B. 
306.  The  court  said  that  decisions  in 
cases  like  Mullins  v.  Collins  (1874) 
L.  R.  9  Q.  B.  292,  43  L.  J.  Mag.  Cas. 
N.  S.  67,  29  L.  T.  N.  S.  838,  22  Week. 
Rep.  297,  and  Bond  v.  Evans  ( 1888 )  L. 
R.  21  Q.  B.  Div.  249,  57  L.  J.  Mag. 
Cas.  N.  S.  105,  59  L.  T.  N.  S.  411,  36 
Week.  Rep.  767,  52  J.  P.  612,  supra, 
were  based  upon  the  construction  of 
the  statute  in  question  in  those  cases. 
The  court  in  fact  came  to  the  conclusion 
that,  having  regard  to  the  language, 
scope,  and  object  of  those  acts,  the  legis- 
lature intended  to  fix  criminal  respon- 
sibility upon  the  master  for  acts  done 
by  his  servant  in  the  course  of  his  em- 
ployment, although  such  acts  were  not 
authorized  by  the  master,  and  might 
even  have  been  expressly  prohibited  by 
him.  The  question,  then,  in  this  case, 
comes  to  be  narrowed  to  the  simple 
point  whether,  upon  the  true  construc- 


tion of  the  statute  here  in  question,  the 
master  was  intended  to  be  made  crim- 
inally responsible  for  acts  done  by  his 
servants  in  contravention  of  the  act, 
where  such  acts  were  done,  as  in  this 
case  were  in  scope  or  in  the  course  of 
their  employment.  In  our  judgment 
it  was  clearly  the  intention  of  the  legis- 
lature to  make  the  master  criminally 
liable  for  such  acts,  unless  he  was  able 
to  rebut  the  prima  facie  presumption 
of  guilt  by  one  or  other  of  the  methods 
pointed  out  in  the  act. 

3  A  licensee  may  be  guilty  of  the 
offense  of  selling  intoxicating  liquors 
to  a  drunken  person,  although  the  sale 
is  made  by  his  servant  contrary  to  his 
orders,  if  the  servant  was  acting  at  the 
time  within  the  scope  of  his  authority. 
Police  Comrs.  v.  Cartman,  supra. 

In  this  case  it  is  said :  "The  learned 
magistrate  believed  that  the  respondent 
bona  fide  gave  instructions  to  his  bar- 
man that  no  drunken  persons  should  be 
served,  and  that  he  intended  those  in- 
structions to  be  acted  upon;  but  the 
question  is  whether  that  fact  affords 
any  answer  to  the  charge.  In  consider- 
ing this  question,  we  must  see  what  is 
the  object  of  the  act,  and  how  far  that 
object  would  be  affected  or  defeated  if 
the  construction  contended  for  by  the 
respondent  were  given  to  this  section. 
There  can  be  no  question  as  to  the  ob- 
ject of  this  section;  it  was  intended  in 
the  interest  of  public  order  to  prevent 
the  sale  of  intoxicating  liquors  to 
drunken  persons.  It  must  be  remem- 
bered that  the  persons  from  whom  alone- 
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intoxicating  liquors  can  be  obtained  are 
licensed  persons.  How  do  they  carry 
■on  their  business?  From  the  nature  of 
the  case  it  must  be  largely  carried  on 
by  others  on  their  behalf;  it  is  true 
that  sometimes  tlie  licensee  keeps  in  his 
own  hands  the  direct  control  over  his 
•  own  business,  but  in  the  great  majority 
of  cases  it  is  not  so,  the  actual  direct 
control  being  deputed  to  other  persons. 
Are  the  licensees  in  these  latter  cases 
to  be  liable  under  this  section  for  the 
acts  of  others?  In  my  opinion  they 
are,  subject  to  this  qualification,  that 
the  acts  of  the  servant  must  be  within 
the  scope  of  his  employment.  The  scope 
"of  the  manager's  authority  in  my  view 
receives  its  limitation  from  the  scope 
of  his  employment;  authority  is  given 
him  to  do  all  acts  within  the  scope  of 
his  employment.  It  makes  no  difference 
for  the  purposes  of  this  section  that  the 
licensee  has  given  private  orders  to  his 
manager  not  to  sell  to  drunken  persons; 
were  it  otherwise,  the  object  of  the  sec- 
tion would  be  entirely  defeated.  We 
may  take  as  an  illustration  the  case  of 
a  sporting  publican  who  attends  race 
meetings  all  over  the  country,  and  leaves 
a.  manager  in  charge  of  his  public  house. 
Is  it  to  be  said  that  there  is  no  remedy 
under  this  section  if  drinlc  is  sold  by 
the  manager  in  charge  to  any  number 
■of  drunken  persons?  It  is  clear  that 
there  is  no  machinery  by  which  the 
person  actually  selling  can  be  convicted; 
:a  penalty  can  only  be  inflicted  on  the 
licensee.  It  is  impossible  for  us  to 
place  upon  the  section  the  narrow  con- 
struction suggested.  In  one  sense  the 
case  is  upon  the  confines  of  a  criminal 
■offense;  but,  apart  from  authority, 
which  is  absolute,  I  tliink  it  was  in- 
tended that  the  responsibility  should 
be  upon  the  licensee  for  acts  done  by 
an  employee  within  the  scope  of  his 
authority.  The  authorities  chiefly  relied 
■on  for  the  respondent  have,  I  think, 
no  bearing  on  the  case;  they  relate  to 
gaming,  and  it  cannot  be  contended  that 
a  barman,  as  part  of  his  implied  au- 
thority, has  power  to  sanction  the  carry- 
ing on  of  gaming  on  his  master's  prem- 
ises." 

In  Watt  V.  Brown  (1896)  40  Sol.  J. 
(Q.  B.  D.)  575,  the  court  (Grantham 
and  Collins,  JJ.)  stated  that  in  their 
opinion  a  barmaid,  by  being  placed  in 
charge  of  the  bar,  was  substituted  for 
the  licensee  for  the  purposes  of  the 
licensing   act  of   1872    (35   &   36  Vict. 


chap.  94,  §  13)  ;  that  she  was  not  merely 
his  agent  for  certain  purposes  only,  that 
she  was  his  agent  in  the  further  sense 
of  being  his  alter  ego,  and  that  the 
licensee  was  liable  for  any  misconduct 
of  hers  in  the  management  of  the  busi- 
ness. It  therefore  became  a  mere  ques- 
tion of  fact  whether  or  not  she  had 
knowingly  allowed  a  man  illegally  to 
remain  on  the  premises,  which  was  the 
offense  charged  against  the  master. 

In  Hogg  v.  Damdson  (1901)  3  Sc. 
Sess.  Cas.  5th  series,  49,  a  van  man  in 
the  employ  of  a  licensed  grocer  illegally 
sold  whisky  from  the  van  on  a  public 
road,  the  whisky  being  part  of  the  mas- 
ter's stock  of  exciseable  liquors  which 
the  van  man  had  taken  from  the  mas- 
ter's premises  in  the  morning.  It  was 
held  that  the  master  was  responsible. 
Lord  McLaren,  said:  "The  only  point 
in  this  case  is  that  it  is  said  there  was 
not  sufficient  evidence  that  the  appellant 
Hogg  had  authorized  his  van  man  to 
make  the  sale  of  liquor  in  question. 
No  doubt  the  legal  maxim.  Qui  facit 
per  alium  facit  per  se,  does  not  strictly 
apply  in  criminal  cases.  But  there  is 
a  class  of  delicts  in  which,  as  in  cases 
under  the  licensing  acts,  the  offense  is 
the  acting  in  contravention  of  the  trade 
conditions  to  which,  by  act  of  Parlia- 
ment, the  master  of  the  business  is 
bound  to  conform.  In  such  eases,  where 
the  actual  sale  is  by  a  servant,  the  serv- 
ant is  presumed  to  sell  in  the  ordinary 
course  of  his  employment,  and  it  is  for 
the  master  to  displace  that  presump- 
tion by  proving  that  the  servant  acted 
either  without  the  scope  of  his  employ- 
ment or  in  contravention  of  express  and 
particular  orders.  In  the  present  case 
what  is  disclosed  is  a  system  of  hawking 
by  the  servant  in  the  course  of  his  em- 
ployment, and  the  master  has  not  dis- 
placed the  presumption  that  he  was 
cognizant  of  the  system,  and  therefore 
responsible  for  his  servant's  conduct  in 
the  particular  act  libeled." 

In  Linton  v.  Stirling  (1893)  20  Sc. 
Sess.  Cas.  4th  series,  71,  in  holding  that 
a  spirit  merchant  was  responsible  for 
the  illegal  sale  of  liquors  to  an  in- 
toxicated person  by  a  servant  in  charge 
of  his  premises,  although  acting  against 
the  master's  orders,  Lord  MacDonald 
said:  "Another  argument  was  that  if  a 
servaijt  supplies  liquor  when  he  has 
been  told  not  to  do  so,  he  is  acting  out- 
side the  scope  of  his  authority.  If 
sound,  that  argument  would  lead  to  the 
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•conviction  of  whicli  guilty  intsnt  is  unnecessary.*     But  it  has  been 
-held  that  where  one  person  employs  another  to  do  an  act  which 


same  result, — no  publican  could  be  in 
breach  of  his  certificate  by  the  act  of 
his  servant.  There  may  be  many  cases 
of  a  servant  acting  outside  his  authority 
and  clandestinely  supplying  liquor  for 
his  own  purposes,  and  in  these  cases  it 
anay  be  proper  to  acquit  the  master  of 
responsibility  for  such  clandestine  act  of 
his  servant  not  done  in  the  service  of 
the  public  house,  but  using  his  position 
in  the  public  house  to  act  for  himself; 
■but  the  master  cannot  be  held  free  of 
responsibility  for  the  act  of  his  servant 
•done  in  the  ordinary  course  of  his  em- 
ployment. The  servant  did  here  exact- 
ly vyhat  the  master  might  have  done  if 
he  had  been  in  the  premises  at  the  time. 
The  servant  supplied  more  and  more 
liquor  to  a  man  who  may  have  been 
•sober  at  first.  At  a  certain  stage  the 
supply  of  liquor  passed  from  a  legal  to 
an  illegal  supply.  But  I  cannot  hold 
"that  when  the  servant  passed  the  line, 
he  ceased  to  act  within  the  scope  of  his 
■employment." 

A  principal  is  prima  facie  liable  for 
the  acts  of  his  agents  done  in  the  gen- 
eral course  of  business  authorized  by 
him.  State  v.  Kittelle  (1892)  110  N. 
C.  560,  15  L.R.A.  694,  28  Am.  St.  Rep. 
■€98,  15  S.  E.  103. 

In  State  v.  Neal  (1903)  133  N.  C. 
«89,  45  S.  E.  756,  in  which  it  was  held 
that  one  holding  a  druggist's  license 
for  the  sale  of  liquor,  who  employed  a 
registered  pharmacist,  and  instructed 
tim  to  sell  intoxicants  only  according 
"to  law,  was  not  liable  for  the  act  of 
such  employee  committed  without  his 
knowledge,  in  selling  whisky  by  the 
pint,  the  court  distinguished  the  last 
mentioned  case  upon  the  ground  that 
in  the  Neal  Case,  the  business  in  which 
-the  defendant  engaged  was  not  selling 
liquor;  that  he  never  placed  any  liquor 
in  the  hands  of  his  clerk  to  sell  except 
upon  the  prescription  of  a  regular  phy- 
•sician;  and  that  he  was  compelled  by 
law  to  employ  for  that  purpose  only 
those  whom  the  duly  appointed  agency 
had  licensed  and  permitted  to  register. 

So  a  grocer  and  dry  goods  merchant 
who  did  not  keep  intoxicating  liquors 
for  sale,  and  who  had  expressly  charged 
Us  clerks  not  to  sell  any  intoxicating 
liquors,  was  held  not  criminally  liable 
sfor  the  act  of  his  clerk  in  selling  drinks 
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of  whisky  in  his  absence  and  without 
his  knowledge,  when  such  act  upon  the 
part  of  the  clerk  was  not  in  the  general 
line  of  the  duties  of  his  employment. 
Grosch  V.  Centralia  (1880)  6  111.  App. 
107. 

A  liquor  dealer  is  criminally  liable 
for  sales  made  by  his  clerk  or  agent  in 
charge  of  his  saloon,  under  a  prohibi- 
tion against  selling  any  intoxicating 
liquor  to  any  person  in  the  habit  of 
becoming  intoxicated,  the  same  as 
thougli  the  sales  were  made  by  himself, 
though  made  in  violation  of  instruc- 
tions, where  such  clerk  was  employed 
to  determine  who  among  those  applying 
to  purchase  was  in  such  habit,  his  act 
not  consisting  in  what  was  beyond  the 
scope  of  his  agency,  but  in  doing  im- 
properly what  was  within  it.  Com.  v. 
Vhrig  (1885)  138  Mass.  492,  5  Am. 
Grim.  Rep.  323;  Cundy  v.  Le  Gocq 
(1884)  L.  R.  13  Q.  B.  Div.  207,  53  L. 
J.  Mag.  Gas.  N.  S.  125,  51  L.  T.  N.  S. 
265,  32  Week.  Rep.  769,  48  J.  P.  599. 

In  Carroll  v.  State  (1885)  63  Md. 
557,  3  Atl.  29,  the  court  said  it  was 
immaterial  whether  the  sale  was  made 
by  the  respondent  or  an  agent;  and 
that,  if  made  by  an  agent,  the  presump- 
tion is  conclusive  that  he  acted  within 
the  scope  of  his  authority.  "When  the 
agent  ...  is  set  to  do  the  very  thing 
which,  and  which  only,  the  principal's 
business  contemplates,  namely,  the  dis- 
pensing of  liquors  to  purchasers,  the 
principal  must  be  chargeable  with  the 
agent's  violation  of  legal  restrictions 
on  that  business.  His  gains  are  in- 
creased, and  he  must  bear  the  conse- 
quences. The  fact  that  he  has  given 
orders  not  to  sell  to  minors  only  shows 
a  bona  fide  intent  to  obey  the  law,  which 
all  the  authorities  say  is  immaterial  in 
determining  guilt." 

*The  Ohio  Stat.  1886,  chap.  318,  § 
2,  which  imposes  a  fine  on  whoever,  by 
himself  or  his  servant,  sells  milk  during 
May  and  June  containing  less  than  12 
per  centum  of  milk  solids,  applies  to 
the  sale  of  a  glass  of  milk  in  a  caf^, 
to  be  drunk  on  the  premises,  made  by 
a  servant  in  the  ordinary  course  of  his 
employment,  though  the  master  was 
not  present  and  did  not  know  of  the 
particular  sale.  In  such  case,  where 
there  was  no  suggestion  that  the  servant 
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may  be  done  in  a  lawful  manner,  and  the  latter,  in  doing  it,  unneces- 
sarily comimits  a  public  nuisance  whereby  injury  results  to  a  third 
person,  the  employer  is  not  responsible.*  The  difficult  question  which 
arises  in  this  class  of  cases  is  whether  the  servant,  at  the  time  of  the 
offense,  was  acting  within  the  scope  of  his  authority.* 

The  question  as  to  the  effect  of  the  scope  of  the  servant's  authority 
upon  the  master's  responsibility  has  been  discussed  in  several  cases, 
in  which  the  master  was  sought  to  be  held  responsible  for  the  offense 
of  the  servant  in  an  action  to  recover  a  penalty.  While  these  are  not 
strictly  criminal  cases,  they  are  analogous,  and  the  views  of  the  court 
will  be  found  valuable  upon  the  question  of  the  scope  of  the  servant's 
authority.'    So,  a  trader  was  held  liable  for  the  act  of  a  servant  in 


violated  his  orders,  it  was  proper  to 
charge  the  jury  that  defendant  was 
guilty  if  he  sold  milk  not  of  standard 
quality,  by  his  servant,  in  the  ordinary 
course  of  his  employment,  even  if  he 
did  not  know  that  it  was  not  of  stand- 
ard quality.  Com.  v.  Wieth  (1892)  155 
Mass.  442,  29  N.  E.  577. 

The  owner  of  mules  driven  by  em- 
ployees is  responsible  for  acts  of  cruel- 
ty committed  by  such  employees  upon 
such  animals  in  the  course  of  the  em- 
ployment and  with  the  apparent  author- 
ity of  the  owner,  but  without  his  knowl- 
edge of  their  condition.  Wood  v.  State 
(1907)   30  Ohio  C.  C.  255. 

sPeachey  v.  Rowland  (1853)  13  C. 
B.  182,  22  L.  J.  C.  P.  N.  S.  81,  17  Jur. 
764. 

6  If  one,  in  going  upon  the  car  to 
act  as  driver,  or  in  leaving  the  car  after 
ceasing  to  be  driver,  negligently  comes 
in  contact  with  a  passenger,  by  reason 
of  which  the  latter  is  thrown  off  the 
car  and  suffers  injury,  the  company  is 
responsible.  The  court  in  Com.  v.  Brock- 
ton Street  R.  Co.  (1887)  143  Mass. 
501,  10  N.  E.  506,  said  in  referring  to 
the  driver:  "We  do  not  think  that  he 
was  exclusively  within  the  scope  of  his 
employment  when  he  was  handling  the 
reins  and  driving  the  horses.  When 
going  upon  the  car  for  that  purpose, 
and  when  leaving  it  after  he  had 
stopped  driving,  he  was  within  the  scope 
of  his  employment.  His  employment 
was  continuous,  and  his  service  began 
when  he  stepped  upon  the  car  for  the 
purpose  of  driving  the  horses,  and  con- 
tinued until  he  left  the  car,  at  least 
if  he  left  immediately  after  giving  the 
reins  and  horses  in  charge  of  another 


driver.  If,  in  going  upon  the  car  to 
act  as  driver,  or  in  leaving  the  car  at 
once  after  ceasing  to  be  driver,  he  negli- 
gently and  carelessly  came  in  contact 
with  a  passenger,  by  reason  of  which 
the  passenger  suffered  injury,  we  think 
that  the  driver,  in  so  doing,  was  a  serv- 
ant of  the  corporation,  was  acting  with- 
in the  scope  of  his  employment,  and  that 
the  corporation  is  responsible  to  the 
passenger  injured  for  the  negligent  acts 
of  its  driver.  The  company  is  liable 
for  whatever  injury  occurs  to  a  pas- 
senger through  the  negligence  and  care- 
lessness of  its  servant  in  doing  what 
is  necessarily  incident  to  his  employ- 
ment. If  it  should  be  held  otherwise, 
passengers  upon  horse  cars  might  be 
subject  to  the  brutality  of  one  in  the 
service  of  the  corporation,  whom  the 
corporation  placed  upon  its  cars,  and 
yet  for  whose  acts  while  upon  the  car 
the  corporation  would  not  be  liable  un- 
less he  held  the  reins  in  his  hands,  and 
was  actually  driving  the  horses  at  the 
time  of  his  careless  and  negligent  act." 

In  Patrick  v.  Kirkhope  (1894)  21  Sc. 
Sess.  Gas.  4th  series,  27,  31  Scot.  L.  E. 
340;  1  Scot.  L.  T.  468,  where  a  barman 
in  sole  charge  of  licensed  premises,  be- 
fore  closing  time,  sold  a  bottle  of  whisky 
to  three  of  his  friends,  and  after  closing 
time  and  after  he  had  shut  up  the  shop, 
went  into  a  room  off  the  shop  with  his 
friends,  where  together  they  drank  the 
liquor,  it  was  held  that  the  servant,  in 
permitting  drinking  on  the  premises 
after  hours,  had  not  acted  within  the 
scope  of  his  employment,  and  that  there- 
fore the  master  was  not  guilty  of  a 
breach  of  his  certificate. 

^Atty.     Qen.    v.     Siddon     (1830)     1 
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concealing  smuggled  goods,  done  in  the  conduct  of  the  business,  -with 
a  view  to  protect  the  goods,  though  the  master  was  absent  at  the 
time,  and  the  act  was  done  upon  the  exigency  of  the  occasion;  but 
in  this  case  there  was  an  absence  of  evidence  that  the  servant  was 
acting  outside  of  the  scope  of  his  authority.*     The  inference  is  that 


Cromp.  &  J.  220,   1  Tyrw.  41,  9  L.  J. 
Exch.  7. 

8  In  the  Siddon  Case,  supra,  note  7, 
Alexander,  L.  C.  B.,  said:  "The  ob- 
jection to  the  conviction  which  took 
place  in  this  case  was  that  the  master, 
the  defendant,  did  not  appear  to  have 
taken  any  personal  share  in  the  trans- 
action, and  the  controversy  was  whether 
he  was  liable  in  these  proceedings  for 
the  act  of  his  servant.  It  is  my  opin- 
ion that  he  was  liable.  The  second 
count,  on  which  the  defendant  was  also 
convicted,  was  for  harboring  and  con- 
cealing this  tobacco.  There  was  no  evi- 
dence to  warrant  the  conviction  upon 
that  count,  except  that  the  tobacco  was 
found  on  the  premises  of  the  defendant. 
It  is  an  occurrence  of  every  day  to 
convict  upon  such  evidence,  and  if  the 
rule  were  otherwise,  the  laws  would  be 
completely  inoperative.  It  is  always 
competent  to  the  defendant  to  prove  his 
innocence  if  he  can,  but  the  finding  is 
prima  facie  evidence  upon  which  these 
convictions  proceed.  If  he  does  not 
prove  his  innocence,  the  law  presumes 
his  guilt  from  the  fact  of  the  goods 
being  found  concealed  upon  his  prem- 
ises. Now,  it  appears  to  me  that  for 
the  same  reasons  and  upon  the  same 
principles,  whatever  a,  servant  does  in 
the  course  of  the  employment  with 
which  he  is  intrusted,  and  as  a  part  of 
it,  is  the  master's  act.  The  legal  pre- 
sumption is  so  unless  the  contrary  be 
shown.  It  is  the  presumption  that  the 
master  authorized  it.  This  is  admitted 
to  be  true  as  far  as  civil  liability  goes; 
but  it  is  argued  that  it  is  not  true  as 
to  criminal  or  penal  consequences.  How 
far  this  rule  may  extend  in  criminal 
proceedings,  I  will  not  upon  this  occa- 
sion presume  to  say,  but,  to  a  certain 
extent,  it  unquestionably  has  been  ap- 
plied to  criminal  proceedings.  .  .  . 
It  is  not  necessary  for  me,  however,  upon 
the  present  occasion,  and  for  the  present 
purpose,  to  say  how  far  this  principle 
might  extend,  for  I  think  it  quite  clear 
that  it  extends  to  this  case.  .  .  The 
argument,    in    some    measure,    proceeds 


upon  a  notion  that  this  is  a  criminal 
proceeding.  For  some  purposes,  un- 
questionably, this  proceeding  has  re- 
ceived a  narrow  construction,  because  it 
resembles  in  some  respects  a  criminal 
proceeding;  but,  on  the  other  hand,  it  is 
said  to  be  a  civil  demand  of  the  Crown. 
Without  entering  into  that  question,  I 
think  that  the  doctrine  of  responsibility 
applies  to  this  ease,  and  that  the  de- 
mand of  the  Crown  would  in  very  few 
instances  be  effectuated,  if  it  were  under- 
stood that  the  master  was  not  liable 
for  the  conduct  of  his  servant.  Then 
a  man  of  straw  would  be  put  up,  and 
the  real  person  who  was  to  derive  the 
benefit,  and  who  could  alone  be  effec- 
tually subjected  to  the  demand  on  the 
part  of  the  Crown,  would  escape." 

Bayley,  B.,  said:  "In  the  first  place, 
I  consider  this  as  being  not  properly 
a  criminal  proceeding,  but  a  civil  pro- 
ceeding, for  the  purpose  of  recovering 
that  which  is  a  debt  of  the  Crown.  It 
is  a  penal  proceeding.  An  action  to 
recover  the  amount  of  penalties  for  giv- 
ing receipts  upon  unstamped  paper  is 
a  penal  proceeding.  But  I  do  not  con- 
sider that  as  being  a  criminal  proceed- 
ing. But  whatever  the  nature  of  this 
proceeding  is,  whether  penal  or  merely 
civil,  this  is  a  case  in  which,  to  my 
mind,  the  act  of  the  servant  is  to  be 
considered  as  being  an  act  done  in  the 
master's  business,  and  within  the  scope 
of  the  authority  probably  given  by  the 
master  to  the  servant.  .  .  .  But,  in 
order  to  form  a  judgment  whether  this 
is  the  master's  act  or  not,  and  within 
the  scope  of  the  authority  which  ought 
to  be  considered  as  given  by  the  master 
to  the  servant,  you  must  look  at  the 
nature  of  the  act,  and  see  with  what 
view  that  act  was  done,  and  the  par- 
ticipation which  the  master  had  in 
anything  to  which  that  act  referred. 
This  is  the  case  of  a  servant  of  a 
fraudulent  master,  endeavoring,  by  his 
own  act,  to  conceal  his  master's  fraud, 
and  to  prevent  the  consequences  which 
would  otherwise  fall  upon  the  master  in 
respect  of  that  fraud.    From  the  nature 
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if  he  had  been  acting  beyond  the  line  of  his  duties,  the  master  would 
not  have  been  held  liable.     This  is  xmdoubtedly  the  true  rule.^ 


of  the  service  in  which  the  party  is 
employed  and  from  the  conduct  of  the 
master  in  his  fraud,  you  may  infer 
whether  or  no  the  servant  had  prima 
facie  an  authority  from  the  master; 
not  perhaps,  specifically,  for  the  doing 
of  this  specific  act,  but  for  the  purpose 
of  doing  that  which,  in  the  exercise  of 
his  discretion,  upon  a  moment  of  em- 
barrassment which  the  possession  of  an 
improper  article  might  naturally  create, 
the  servant  should  think  and  deem  to 
be  best.  .  .  .  When,  in  the  case  of 
■a  master  sanctioning  and  carrying  on 
an  illegal  traffic  of  this  description,  the 
■servant  adopts  means  which  are  cal- 
culated to  save  the  master  and  which 
•can  have  no  other  object,  it  seems  to  me 
that,  prima  facie,  the  act  which  the 
servant  adopts  for  the  purpose  of  saving 
the  master  ought  to  be  considered  as 
being  an  act  done  by  him  in  the  service 
of  such  master,  for  the  benefit  of  such 
master,  and  within  the  probable  au- 
thority which  the  master  gives  to  the 
servant  with  reference  to  articles  of 
that  description.  It  is  upon  this  ground, 
I  think,  that  there  was  prima  facie 
evidence  to  charge  the  master  with  the 
act  of  the  servant  in  this  particular 
case,  so  that  the  act  of  the  servant  was 
to  be  deemed  the  master's  act,  and 
within  the  scope  of  that  authority  which 
it  was  likely  the  master  would  give  with 
reference  to  articles  of  that  description. 
We  must  always  form  our  judgment  of 
the  extent  and  nature  of  the  authority 
which  the  master  confers  upon  his  serv- 
ant, by  the  nature  and  character  of  the 
business  in  which  the  servant  is  to  be 
from  time  to  time  employed.  I  am 
therefore  of  opinion  that,  in  this  case, 
there  was  prima  facie  evidence  to  show 
that  the  act  of  the  servant  was  the  act 
of  the  master.  The  master  was  cer- 
tainly at  liberty  to  have  produced  evi- 
dence for  the  purpose  of  rebutting  that 
prima  facie  case;  but,  in  the  absence 
of  any  evidence  to  rebut  that  case,  I 
am  of  opinion  that  it  was  rightly  left 
to  the  jury,  and  that  the  jury  were 
bound  to  consider  it  as  being  the  mas- 
ter's act,  and  that,  consequently,  the 
verdict  on  the  seventh  count  is  right." 
In  Neivman  v.  Jones  (1886)  L.  R.  17 
Q.  B.  Div.  132,  55  L.  J.  Mag.  Gas.  N.  S. 
113,  55  L.  T.  N.  S.  327,  50  J.  P.  373, 


the  last-mentioned  case  was  distin- 
guished from  cases  in  which  the  master 
does  not  authorize  the  acts  of  the  serv- 
ant, as  in  that  case  the  judgment  pro- 
ceeded upon  the  ground  that  whatever 
a  servant  does  in  the  course  of  the  em- 
ployment with  which  he  is  intrusted, 
and  as  part  of  it,  is  the  master's  act. 

So,  where  an  officer  of  the  customs 
made  a  deputy  who  concealed  the  duties, 
and  the  master,  being  ignorant  of  the 
concealment,  certified  the  customs  of 
that  part  of  the  revenue  into  the  ex- 
chequer upon  oath,  he  was  adjudged  to 
be  answerable  for  this  concealment  of 
his  servant.  2  Dyer,  238  b.  pi.  38; 
Boson  V.  Sandford  (1691)  3  Mod.  323, 
cited  in  6  Bacon,  Abr.  pp.  536,  537  (K). 

9  In  Thurman  v.  Adams  (1903)  82 
Miss.  204,  33  So.  944,  it  was  held  that 
the  fact  that  a  husband  who  was  the 
manager  of  his  wife's  grocery  store  sold 
intoxicating  liquors  illegally  at  the 
store  did  not  render  the  wife  liable  to  a 
statutory  penalty,  when  the  sale  was 
made  without  her  knowledge,  contrary 
to  her  express  orders  and  his  promise 
to  refrain  from  selling  liquor  there. 
The  court  said:  "It  is  insisted  by  ap- 
pellee that  the  principal  is  bound  by  the 
acts  of  his  general  agent  done  within 
the  apparent  scope  of  his  authority,  and 
that  the  principal  is  liable  for  the  pen- 
alty inflicted  by  the  statute  for  the  acts 
of  his  agent,  though  done  without  his 
knowledge  and  contrary  to  his  instruc- 
tions. It  is  also  contended  that  the 
principal  is  criminally  liable  for  the 
acts  of  his  agent  in  cases  arising  under 
police  regulations  and  revenue  laws. 
.  .  .  The  general  rule  is  that  the 
principal  is  not  criminally  liable  for 
the  acts  of  his  agent  done  contrary  to 
his  bona  fide  instructions.  In  many 
jurisdictions,  however,  there  are  stat- 
utory provisions  modifying  and  even 
abrogating  this  rule.  But  in  all  that 
line  of  cases,  ...  it  will  be  found 
the  agent  was  acting  within  the  appar- 
ent scope  of  his  authority.  The  differ- 
ence in  the  cases  cited  and  the  one  at 
bar  is  that,  in  the  ones  cited,  the  prin- 
cipal was  in  the  whisky  business,  and 
[liable  for]  the  acts  of  his  agent  in 
violation  of  law  (such  as  a  sale  to  a 
minor  or  an  intoxicated  person);  but 
a  sale  by  appellant's  agent  of  whisky 
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without  her  knowledge  and  against  her 
expressed  command  was  not  within  the 
apparent  scope  of  his  authority.  She 
was  in  the  grocery  business.  In  that 
line  of  business  where  druggists  have 
been  convicted  for  sales  made  by  their 
clerks  without  the  knowledge  of  the 
principal,  and  where  the  sale  was  for 
other  than  medical,  culinary,  or  sacra- 
mental purposes,  convictions  were  sus- 
tained upon  the  ground  that  the  drug- 
gist had  legal  authority  to  sell,  but  that 
an  unlawful  sale  by  his  agent  was  with- 
in the  apparent  scope  of  his  authority." 
In  Dudley  v.  Sautbine  ( 1878 )  49  Iowa, 
650,  31  Am.  Rep.  165,  in  holding  that  a 
liquor  dealer  may  be  held  liable  civilly 
for  the  illegal  sale  of  liquors  by  another, 
although  he  had  expressly  forbidden 
him  to  sell,  the  court  said:  "It  is  in- 
sisted by  the  defendant  that,  as  the  sale 
of  native  wine  and  beer  is  not  illegal, 
except  to  minors  and  intoxicated  per- 
sons and  persons  in  the  habit  of  be- 
coming intoxicated,  the  presumption  is 
that  the  person  engaged  in  the  traflBc 
will  so  conduct  his  business  as  not  to 
violate  the  law  by  selling  in  prohibited 
cases ;  and,  if  he  positively  forbids  his 
agent  to  sell  in  the  prohibited  cases,  and 
the  agent  disobeys,  the  act  of  the  agent 
in  violation  of  both  law  and  his  em- 
ployer's instructions  should  not  be  con- 
sidered as  the  act  of  the  employer.  The 
argument,  briefly  stated,  is  that  the 
agent  is  employed  for  a  lawful  purpose, 
and  no  other.  If  he  does  an  unlawful 
act,  and  especially  if  forbidden  by  his 
principal,  he  acts  outside  of  his  agency. 
And  so  it  is  argued  that  the  statute 
which  imposes  a  penalty  for  selling  in 
the  prohibited  cases  by  agent  has  no 
application  to  this  case.  We  come, 
then,  to  the  question  as  to  whether  the 
defendant  can  be  considered  as  having 
sold  the  liquor  in  question,  for,  as  we 
have  seen  from  the  provision  of  the 
statute,  if  he  sold  it,  the  fact  that  he 
sold  it  by  an  agent  would  not  consti- 
tute a  valid  defense.  The  defendant 
claims  that  he  did  not  sell  it.  The  ques- 
tion as  to  whether  he  did  or  not  depends 
upon  whether  Wiltse  was  the  defend- 
ant's agent  in  making  the  sales.  Wiltse 
was  employed  to  sell  wine  and  beer,  and 
while  it  is  true  that,  in  one  sense,  he 
was  not  employed  to  sell  to  persons  in 
the  habit  of  becoming  intoxicated,  he 
was  employed  to  determine  who,  among 
those  applying  to  purchase,  were  in 
such  habit,  and  to  sell  to  persons  who 


were  not.  We  think,  then,  that  the 
agent's  fault  did  not  consist  in  doing 
what  was  beyond  the  scope  of  his 
agency,  but  in  doing  improperly  what 
was  within  it.  Most  certainly  a  prin- 
cipal cannot  escape  civil  liability  for 
his  agent's  negligence  by  instructing 
him  not  to  be  guilty  of  n^ligence." 

In  United  States  v.  Halberstadt 
(1832)  Gilpin,  262,  Fed.  Cas.  No.  15,- 
276,  it  was  said  that  the  responsibility 
of  a  merchant  for  the  negligence  or  un- 
lawful acts  of  his  clerk  is  limited  to 
cases  properly  within  the  scope  of  his 
employment.  The  offense  in  this  case 
was  the  removal  of  an  empty  cask 
which  had  contained  foreign  distilled 
spirits,  before  the  marks  set  thereon 
under  the  provisions  of  the  act  of  2d 
March,  1799,  have  been  defaced.  The 
court  said :  "The  utmost  length  to  which 
any  of  the  cases  have  carried  the  re- 
sponsibility of  a  principal  for  his  agent 
is  to  compel  him  to  make  satisfaction 
civilly  for  an  injury  done  to  an  innocent 
person,  by  the  fraud  or  misconduct  of 
the  agent  acting  by  his  authority  or  in 
his  employment.  It  is  very  clear  that 
this  principle  does  not  reach  the  case  of 
a  suit  for  a  penalty  under  an  act  of 
Congress,  or  under  the  circumstances 
which  have  been  given  in  evidence  in  the 
case  in  question.  If  the  defendant  kept 
a  commission  store,  the  person  who  pur- 
chased and  removed  the  easka  was  his 
clerk;  and  not  employed  by  him,  as 
far  as  we  know  from  the  evidence,  to 
purchase  casks  or  anything  else  for  him, 
much  less  to  do  so  in  violation  of  the 
act  of  Congress.  There  was  no  error 
in  the  court's  instruction  to  the  jury, 
that  the  penalty  could  not  be  visited 
upon  the  defendant,  unless  he  had  some 
agency  in  the  illegal  transaction,  or 
some  knowledge  of  it.  The  offender 
against  the  law  was  the  person  who  pur- 
chased and  removed  the  casks  without 
having  the  marks  and  numbers  first  de- 
faced and  obliterated,  according  to  the 
provisions  of  the  act  of  Congress;  and 
he  must  answer  for  the  offense  who 
alone  was  guilty  of  it." 

In  Anglo-American  Oil  Go.  v.  Man- 
ning [1908]  1  K.  B.  536,  one  Baldwin,  a 
servant  of  the  oil  company,  was  sent 
out  with  a  traveling  tank  of  oil  and 
with  two  good  measures.  He  sold  oil, 
however,  with  a  fraudulent  measure 
which  had  not  been  given  him,  but 
which  he  used  for  his  own  profit,  and 
not  for  the  benefit  of  his  masters.   Chan- 
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nell,  J.,  said:  "In  this  particular  case 
the  appellants  were  convicted  under  § 
25  of  the  weights  and  measures  act 
1878,  of  having  in  their  possession  a 
false  measure  for  use  for  trade.  The 
act  of  1878  is  within  the  class  of  stat- 
utes under  which  persons  may  be  con- 
victed for  acts  of  their  servants  in  re- 
spect of  which  they  are  not  in  any  real 
sense  culpable.  Mens  rea  is  not  an  ele- 
ment in  the  offense  with  which  the  ap- 
pellants were  charged.  The  offense  is 
within  that  class  where  the  legislature 
has  absolutely  prohibited  certain  acts 
being  done,  with  the  consequence  that 
if  they  are  done,  although  by  a  servant 
of  the  employer, — done  in  any  sense 
in  the  course  of  the  employment,  so  that 
for  some  purposes  the  maxim.  Qui  facit 
per  alium,  fadt  per  se,  applies, — the 
employer  may  be  convicted,  although 
he  is  not  in  any  way  morally  culpable. 
.  .  .  The  question  arises  whether  or 
not  .  .  .  the  defendants  were  rightly 
convicted  of  having  in  their  possession 
this  fraudulent  measure  for  use  for 
trade.  Was  it  in  their  possession  at 
the  time  Baldwin  was  found  by  the 
respondent?  It  was  not  the  measure 
which  had  been  intrusted  to  Baldwin 
for  use,  but  one  which  he  had  fraudu- 
lently obtained  for  the  purpose.  The 
point  is  an  extremely  fine  one.  If  Bald- 
win had  been  in  a  shop  using  the  meas- 
ures given  to  him  by  the  appellants,  and 
he  had,  whilst  he  was  serving  in  the 
shop,  made  one  of  the  just  measures 
into  an  unjust  one,  and  then  used  it 
in  the  way  in  which  he  used  this  un- 
just one,  I  cannot  doubt  that,  although 
the  fraud  would  be  identical  with  that 
which  he  committed  in  the  present  case, 
yet  the  unjust  measure  would  be  in  the 
possession  of  the  appellants;  the  turn- 
ing of  the  just  measure  which  was  in 
their  possession  into  an  unjust  meas- 
ure would  not  take  it  out  of  their  pos- 
session, and  in  that  state  of  things  they 
would  have  been  rightly  convicted. 
That  case  is  as  nearly  as  anything  can 
be  the  present  one.  Then  there  is  an- 
other case  which  is  also  as  nearly  pos- 
sible the  present  one.  Suppose  Baldwin, 
having  had  the  just  measure  supplied 
to  him  by  his  employers,  had  had  made 
for  himself  and  for  his  own  use  a  fraud- 
ulent and  unjust  measure,  which  had 
never  been  the  property,  or  in  the  pos- 
session in  any  way,  of  the  appellants, 
and  used  it  instead  of  the  just  one  sup- 
plied by  the  appellants,  and  so  commit- 


ted this  fraud.  In  that  case  he  would 
be  doing  as  nearly  as  possible  what 
he  did  in  the  present  case,  and  yet  in 
that  case  I  should  be  of  opinion  that 
that  fraudulent  measure  which  he  had 
had  made  for  himself  in  that  way  never 
was  in  the  possession  of  the  appellants, 
his  employers;  and  consequently  in  that 
case,  although  Baldwin  would  be  com- 
mitting almost  identically  the  offense 
which  he  committed  in  the  present  case, 
the  appellants  would  not  have  been 
liable.  The  problem  we  have  to  solve 
is  whether  or  not,  under  the  circum- 
stances of  this  case,  the  appellants  had 
this  unjust  measure  in  their  possession 
at  the  time  when  it  was  found  in  the 
actual  physical  possession  of  Baldwin 
in  the  street;  that  is  to  say,  Was  the 
then  physical  possession  of  Baldwin  of 
this  measure  the  possession  in  law  of 
the  appellants  or  not?  For  my  part 
I  am  unable  to  come  to  a  very  satisfac- 
tory conclusion  upon  that  question,  and 
I  almost  think  that  my  learned  brothers 
are  very  nearly  in  the  same  position. 
One  of  us  is  rather  more  strongly  in- 
clined than  the  others  to  give  the  ap- 
pellants the  benefit  of  the  doubt.  This 
is  not  a  case  where  there  is  any  moral 
culpability.  I  think  that  we  are  jus- 
tified, upon  the  authorities  (it  is  agreed 
that  there  are  none  directly  in  point  of 
this  matter)  and  on  principle,  in  saying 
that  Baldwin,  who  took  into  his  physic- 
al possession  this  measure  for  a  fraud- 
ulent purpose  of  his  own,  and  not  to 
commit  a  fraud  for  his  employers,  did 
not  vest  in  his  employers  the  possession 
of  it  any  more  than  he  would  have  done 
if  he  took  a  fraudulent  and  unjust  in- 
strument made  for  him  by  some  third 
person  and  for  that  purpose.  His  tak- 
ing that  fraudulent  Instrument  made 
for  him  by  a  third  person  into  his  own  , 
physical  possession  would  not  put  it 
into  the  possession  of  his  employers,  be- 
cause, although  in  one  sense  he  would 
use  it  for  their  business,  that  is  to  say, 
in  the  selling  of  their  oil  to  their  cus- 
tomers, yet  he  would  do  it  for  his  own 
fraudulent  purposes,  and  therefore  could 
not  be  considered  as  acting  within  the 
scope  of  his  employment;  and  as  in 
that  case  he  would  not  vest  in  his  em- 
ployers the  possession  of  this  instru- 
nient,  so  in  taking  and  using  it  as  he 
did  in  the  present  case  he  was  taking  it 
and  getting  it  into  his  own  physical 
possession,  and  also  into  his  own  legal 
possession,  because  he  was  doing  it  for 
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2576.  Constitutionality  and  unreasonableness. —  Statutes  imposing  a 
criminal  liability  on  the  master  for  the  misconduct  of  his  servant 
have  been  held  constitutional.  In  the  leading  case  on  this  subject,^ 
it  was  held  that  a  Federal  law  prohibiting  rebates  cannot  be  held  un- 
constitutional on  the  theory  that  Congress  has  no  authority  to  impute 
to  a  corporation  the  commission  of  criminal  offenses,  or  to  subject 
the  corporation  to  a  criminal  prosecution  by  reason  of  the  things 
charged.  The  court  said:  "Applying  the  principle  governing  civil 
liability,  we  go  only  a  step  farther  in  holding  that  the  act  of  the 
agent,  while  exercising  the  authority  delegated  to  him  to  make  rates 
for  transportation,  may  be  controlled,  in  the  interest  of  public  policy, 
by  imputing  his  act  to  his  employer,  and  imposing  penalties  upon  the 
corporation  for  which  he  is  acting  in  the  premises.  It  is  true  that 
there  are  some  crimes  which  in  their  nature  cannot  be  committed  by 
corporations.  But  there  is  a  large  class  of  offenses,  of  which  rebating 
under  the  Federal  statutes  is  one,  wherein  the  crime  consists  in  pur- 
posely doing  the  things  prohibited  by  statute.  In  that  class  of  crimes 
we  see  no  good  reason  why  corporations  may  not  be  held  responsible 
for  and  charged  with  the  knowledge  and  purposes  of  their  agents 
acting  within  the  authority  conferred  upon  them.  .  .  .  If  it  were 
not  so,  many  offenses  might  go  unpunished  and  acts  be  committed  in 
violation  of  law,  where,  as  in  the  present  case,  the  statute  requires  all 
persons,  corporate  or  private,  to  refrain  from  certain  practices  for- 
bidden in  the  interest  of  public  policy."    The  liquor  statutes  have  also 

his   own  fraudulent  purposes.     By  the  civil  liability  for  torts;   and,  although 

decision    of   British   Mut.   Bkg.    Go.   v.  it  is  not  directly  applicable  to  the  pres- 

Charnwood  Forest  R.  Co.   (1887)   L.  R.  ent  case,  we  think  we  are  at  liberty  so 

18  Q.  B.  Div.  714,  55  L.  J.  Q.  B.  N.  S.  far  to  apply  it  as  to  say  that,  as  this 

449,  57  L.  T.  N.  S.  833,  35  Week.  Rep.  fraudulent  servant  had  this  fraudulent 

590,  52  J.  P.  150  followed  in  the  House  measure  in  his  own  physicial  possession 

of  Lords  in  George  Whitechurch  v.  Gav-  for  his  own  fraudulent  purposes,  as  dis- 

anagh  [1902]  A.  C.  117,  85  L.  T.  N.  S.  tinguished  from  the  interests  of  his  em- 

349,  17  Times  L.  R.  746,  71  L.  J.  K.  B.  ployers,  his  possession  must  be  deemed 

N.   S.  400,  50  Week.  Rep.  218,  and  in  to  be  his  own  possession,  and  not  the 

other  cases,  the  extent  to  which  an  em-  possession  of  his  employers.     We  wish 

ployer  is   liable   for   the  frauds  of   his  to  make  it  quite  clear  that  we  are  not 

employee  or  servant  has  been  now  well  considering  the  case  where  an  employee 

settled;  and  although  employers  are  lia-  in  a  shop  makes  an  instrument  fraudu- 

ble   for   the  torts   of  their   servants   in  lent  and  continues  to  use  it.     We  are 

ordinary  cases,  and  for  their  frauds  also  not  treating  the  present  case  as  in  any 

when  committed  in  the  supposed  inter-  sense    a    precedent    which    will    govern 

ests  of  the  employers,  yet  they  are  not  any  future  cases  of  that  kind  that  may 

liable  for  those  frauds  when  committed  arise." 

not  in  the  interests   of  the  employers,        ^New  York   C.   &   B.   R.   R.    Go.   v. 

but  for  the  individual  purposes  of  profit  United  States  ( 1909 )  212  U.  S.  481,  53 

of  the  fraudulent  servant.     That  prin-  L.  ed.  613,  29  Sup.  Ct.  Rep.  304. 
ciple  is  well  settled  in  reference  to  the 
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been  held  constitutional,  although  imposing  criminal  liability  on  the- 
master  for  illegal  sales  by  his  servants.*  And  a  by-law  requiring 
lamps  on  vehicles  has  been  held  not  unreasonable  because  it  makes- 
the  master  liable  to  conviction  for  an  omission  of  his  servant  to  keep' 
a  lamp  lighted.^ 

2577.  Libel.—  It  has,  from  a  very  early  day,  been  the  lav?  that  the- 
master,  in  the  absence  of  statute,  is  personally  responsible  for  a: 
criminal  libel  though  committed  by  his  servant  without  his  knowl- 


2  In  Arkansas,  by  a  statute  passed  in 
1879,  the  legislature  in  effect  declared 
that  persons  interested  in  the  sales  of 
ardent  spirits,  etc.,  should  be  criminally 
responsible  for  illegal  or  forbidden  sales, 
whether  made  by  themselves  or  their 
partners,  or  employees  in  the  business. 
Robinson  v.  State  (1882)  38  Ark.  641. 
English,  Ch.  J.,  in  his  opinion,  said: 
"This  is  a  departure  from  common-law 
principles,  and  a  new  feature  in  the 
legislation  of  this  state.  The  whole  act 
is  but  a  police  regulation  of  the  sale  of 
ardent  spirits,  etc.,  and  the  feature  in 
question  violates  no  clause  or  provision 
of  the  Constitution.  The  law  says  to 
persons  wishing  to  engage  in  selling 
spirituous  liquors,  or  to  be  interested 
in  sales  thereof,  you  must  be  careful 
in  the  selection  of  your  partners  or 
servants,  and  watchful  of  their  conduct 
in  your  business;  for  If  they  make  for- 
bidden sales  you  are  responsible.  You 
must  see  that  sales  in  which  you  are 
interested  are  not  made  without  li- 
cense, nor  made  to  minors  without  prop- 
er permission  from  their  parents  or 
guardians.  If  you  are  not  willing  to 
engage  or  be  interested  in  the  business 
on  these  terms,  there  is  no  compulsion 
upon  you  to  do  so." 

The  Missouri  statute  providing  that 
any  dramshop  keeper,  druggist,  or  mer- 
chant selling  or  giving  away  or  other- 
wise disposing  of  any  intoxicating  li- 
quor to  any  habitual  drunkard,  after 
notice  not  to  do  so,  shall  be  deemed 
guilty  of  a  misdemeanor,  however,  is 
not  unconstitutional  as  authorizing  the 
conviction  of  a  dramshop  keeper  for  the 
acts  of  his  agent  done  in  violation  of 
his  direction  and  without  his  consent, 
as  it  does  not  authorize  such  conviction. 
State  V.  Shorten  (1887)  93  Mo.  123,  5 
S.  W.  691. 

And  the  statute  does  not  authorize 
the  conviction  of  a  dramshop  keeper  for 


an  offense  specified  therein  committed 
by  acts  of  his  agents,  if  they  exceed 
their  authority  and  act  contrary  to 
their  express  direction,  so  as  to  make- 
the  statute  unconstitutional.    Hid. 

^Heiton  v.  M'Sweeney  [1905]  2  I.  R.. 
47.  The  court  said :  "It  is  said  that  the- 
by-law  is  bad  because  it  imposes  a  pen- 
alty on  the  owner  for  the  default  of  a. 
servant.  I  was,  throughout,  and  ami 
now,  of  opinion  that  it  cannot  be  as- 
sailed upon  this  ground,  the  only 
ground  of  impeachment.  Why  do  I' 
think  so?  Because,  in  my  opinion,  mak- 
ing the  owner  exclusively  responsible  is- 
the  most  effectual  way  of  securing  that, 
the  lighting  apparatus  shall  be  kept, 
lighted.  Exclusive  responsibility  on 
the  part  of  the  owner  shall  assure  that, 
he  selects  and  keeps  in  his  employment, 
sober  and  dutiful  servants,  and  that  he- 
exercise  a  vigilant  control  over  those 
servants.  If  the  misconduct  of  the  serv- 
ant is  brought  home  to  the  master  by 
the  master  being  made  personally  re- 
sponsible, the  servant  will  be  dismissed,. 
or  some  salutary  corrective  adminis- 
tered. Making  the  owner  exclusively 
responsible  assures  that  the  vehicle- 
shall  be  intrusted  to  competent,  capable,, 
sober,  well-conducted,  and  dutiful  serv- 
ants, and  to  discreet  and  careful  friends.. 
This  provision  is,  in  my  judgment,  in. 
the  interest  of  the  master  and  of  the 
servant  and  of  the  public.  The  master- 
will  select  his  servants  more  carefully, 
the  servants  will  serve  the  master  the 
more  dutifully,  and  the  public  will  be 
the  more  effectually  protected.  The 
regulation  is  not  necessarily — is  not,  in 
point  of  law,  necessarily — invalid  be- 
cause it  imposes  a  penalty  on  the  mas- 
ter; the  question  is  whether  the  partic- 
ular regulation  is  reasonable,  and  for 
the  reasons  I  have  assigned,  I  am  o£' 
opinion  that  it  is  reasonable." 
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edge  or  consent.^  The  master's  responsibility  in  this  class  of  cases- 
is  put  upon  the  ground  that  it  is  his  duty  to  prevent  injury  to  third 
persons  by  the  use  or  abuse  of  a  commission  he  has  given  to  the  ser- 
vant to  act  for  him.  This  is  the  rule  applied  to  the  publication  of 
libels  in  newspapers  *  as  well  as  by  booksellers.*    It  was  said  that  the- 


1  The  rule  is,  in  the  absence  of  stat- 
utory regulation  of  the  matter,  that 
the  proprietor  is  liable  criminally  for 
the  publication  of  a  libel  by  his  serv- 
ants. Rex  V.  Williams  (1774)  Lofft, 
759;  Rex  v.  Alexander  (1829)  Moody 
&  M.  437;  Rex  v.  Topham  (1791)  4  T. 
R.  126;  Com.  v.  Buckingham  (1824) 
Thacher,   Crim.   Cas.   29. 

In  Reg.  v.  Holbrook  (1878)  L.  R.  4 
Q.  B.  Div.  42,  it  is  said  in  speaking  of 
the  state  of  the  law  before  the  passage 
of  the  English  statute:  "Libel  on  an 
individual  is,  and  has  always  been,  re- 
garded as  both  a  civil  injury  and  a 
criminal  oflfense.  The  person  libeled 
may  pursue  his  remedy  for  damages,  or 
prefer  an  indictment,  or  by  leave  of  the 
court  a  criminal  information,  or  he  may 
both  sue  for  damages  and  indict.  It  is 
ranked  amongst  criminal  offenses  be- 
cause of  its  supposed  tendency  to  arouse 
angry  passion,  provoke  revenge,  and 
thus  endanger  the  public  peace,  but  the 
libeler  is  not  the  less  bound  to  make 
compensation  for  the  pecuniary  or  other 
loss  or  injury  which  the  libel  might 
have  occasioned  to  the  person  libeled. 
In  this  respect  libel  stands  on  the  same 
footing  as  an  assault  or  any  other  in- 
jury to  the  person.  But  the  publication 
of  a  libel,  when  prosecuted  as  a  crim- 
inal oflfense,  was  treated  upon  an  excep- 
tional principle  and  with  exceptional 
severity.  The  maxim  Respondeat  su- 
perior, which  (with  rare  exceptions 
founded  on  reasons  not  applicable  to  li- 
bel, and  which  I  will  presently  notice) 
pertains  to  civil  liability  only,  was 
applied  to  an  indictment  for  libel,  and 
the  proprietor  of  a  newspaper  in  which 
a  libelous  article  had  been  inserted  was 
held  to  be  criminally  as  well  as  civilly 
responsible  for  it,  though  he  had  never 
authorized  it,  nor  had  anything  to  do 
with  its  insertion,  and  whether  the  edi- 
tor had  inserted  it  by  negligence  or  wil- 
fully. It  was  not  so  in  other  cases  of 
I>ersonal  injury.  If  a  coachman  accus- 
tomed to  drive  were,  while  engaged  on 
his  master's  business,  by  careless  or 
furious  driving,  to  cause  the  death  of 


another,  the  master  would  be  liable  tO' 
an  action  for  damages,  but  not  to  a. 
criminal  prosecution.  The  offending 
servant  alone  could  be  charged  with  the 
manslaughter.  And  if  the  coachman- 
were  to  be  found  guilty  of  such  an  of- 
fense while  using  his  master's  carriage- 
without  his  permission  and  upon  his- 
own  business,  or  if,  while  doing  his- 
master's  work,  he  were  wantonly  to  as- 
sault another,  the  master  would  not  be 
liable  even  to  an  action  for  damages. 
Subject  to  the  exceptions  already  re- 
ferred to,  the  criminal  law  makes  no  one 
punishable  for  an  oflfense  but  the  person 
who  either  committed  it,  or  incited  and 
procured  the  other  to  commit  it,  or  who- 
aided  in  its  commission.  .  .  .  This, 
then,  was  the  state  of  the  law  before  the 
act  was  passed.  The  proprietor  of  a  news- 
paper which  contained  a  personal  libel 
was  treated  as  a  criminal,  though  he 
had  not  himself  committed  the  criminal 
act,  nor  procured  or  incited  another  to- 
commit  it,  nor  aided  in  its  commission, 
nor  knew  that  it  was  about  to  be  com- 
mitted." 

Z  An  information  for  a  libel  will  lie 
against  the  publisher  of  the  paper,  al- 
though he  did  not  know  of  its  being  put 
into  the  paper,  and  stopped  the  sale  as- 
soon  as  he  discovered  it.  Anonymous 
(1774)   Loflft,  544. 

In  Reo!  V.  Gutoh  (1829)  Moody  &  M. 
433,  in  holding  that  a  proprietor  of  a. 
newspaper  is,  generally  speaking,  crim- 
inally answerable  for  what  appears  in 
it,  Lord  Tenterden  said:  "The  rule- 
seems  to  me  to  be  conformable  to  prin- 
ciple and  to  common  sense;  surely  a 
person  who  derives  profit  from,  and  who 
furnishes  means  for  carrying  on,  the 
concern,  and  intrusts  the  conduct  of  the 
publication  to  one  whom  he  selects  and 
in  whom  he  confides,  may  be  said  to 
cause  to  be  published  what  actually  ap- 
pears, and  ought  to  be  answerable,  al- 
though you  cannot  show  that  he  was 
individually  concerned  in  the  particular 
publication.  It  would  be  exceedingly 
dangerous  to  hold  otherwise,  for  then  an 
irresponsible  person  might  be  put  for- 
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master  will  not  be  allowed  to  derive  profit  from  the  publications  and 
escape  responsibility  therefor.  It  is  suificient  to  charge  the  master 
that  the  servant  was  acting  within  the  scope  of  his  authority.*  But 
it  has  been  held  that  if  the  publication  was  made  against  the  master's 
will,  he  will  not  be  answerable.*    The  rigor  of  the  ancient  rule  was 


ward,  and  the  person  really  producing 
the  publication,  and  without  whom  it 
could  not  be  published,  might  remain 
behind  and  escape  altogether." 

But  in  an  indictment  for  libel,  al- 
though the  proprietor  of  a  newspaper  is 
prima  facie  answerable  for  what  ap- 
pears in  it,  the  presumption  arising 
from  proprietorship  may  be  rebutted 
and    an    exemption    established.      Ihid. 

The  proprietor  of  a  newspaper  is  an- 
swerable criminally  as  well  as  civilly 
for  misconduct  of  his  servants  or  agents 
in  the  conducting  of  a  newspaper,  as  for 
the  publication  of  a  libel,  and  it  is  no 
defense  that  he  resides  in  the  country 
and  has  nothing  to  do  with  the  publica- 
tion.    Bex  V.  Walter   ( 1799 )   3  Esp.  21. 

*  The  fact  that  a  libelous  pamphlet 
was  bought  in  a  bookseller's  shop  from 
a  person  acting  in  it  as  his  servant  is 
prima  facie  evidence  of  its  being  pub- 
lished by  the  bookseller  himself.  He 
has  the  profits  of  the  shop,  and  is  an- 
swerable for  the  consequences.  Bex  v. 
Almon    (1770)    5  Burr.  2686. 

In  Bex  V.  Nutt  (1729)  Fitzg.  47, 
Barnard,  K.  B.  306,  the  defendant  was 
tried  for  publishing  a  libel.  It  appeared 
in  evidence  the  defendant  kept  a  pamph- 
let shop,  and  that  the  libel  was  sold  in 
defendant's  shop,  by  her  servant,  for 
her  account,  in  her  absence,  and  that 
she  did  not  know  the  contents  of  it,  nor 
of  its  coming  in  or  going  out.  This  was 
held  to  be  a  publication  by  the  defend- 
ant, but  a  juror  was  withdrawn. 
Townshend,  Slander  &  Libel,  4th  ed.  106. 

In  Bex  V.  Dodd,  2  Sess.  Gas.  33,  the 
defendant  was  tried  for  publishing  a 
libel.  It  was  insisted  for  the  defendant 
that  she  was  sick,  and  that  the  libel 
was  taken  into  her  house  without  her 
knowledge.  This  was  held  no  excuse; 
the  law  presumed  her  acquainted  with 
what  her  servant  did.     Ibid. 

*  A  publisher  is  responsible  for  a  per- 
nicious publication  which  has  gone  out 
of  his  shop  by  the  hand  of  his  servant 
acting  in  the  course  of  sale  under  his 
authority,  although  when  he  discovered 
its  character  he  endeavored  to  stop  the 


rest.  Bex  v.  Williams  (1774)  LoflFt, 
759. 

6  The  publisher  of  a  newspaper  is  an- 
swerable criminally  for  a  libel  inserted 
in  the  newspaper  by  his  agents,  unless 
it  was  inserted  by  the  same  without  his 
order  and  against  his  will.  Com.  v. 
Kneeland  (1834)  Thacher,  Grim.  Gas. 
346. 

In  State  v.  Mason  (1894)  26  Or.  273, 
26  L.R.A.  779,  38  Pac.  130,  it  was  held 
that  lack  of  consent  to,  or  knowledge  of, 
a  libelous  publication  in  a  newspaper, 
does  not  necessarily  relieve  the  pro- 
prietor or  manager  from  criminal  re- 
sponsibility, under  a  statute  creating 
such  liability  for  publishing  false  and 
scandalous  matter  "with  intent  to  in- 
jure or  defame."  The  court  said:  "The 
question  then  recurs  as  to  whether  the 
manager  or  proprietor  of  a  newspaper 
can  escape  criminal  responsibility  sole- 
ly on  the  ground  that  the  libelous  arti- 
cle was  published  without  his  knowl- 
edge or  consent.  When  a  libel  is  pub- 
lished in  a  newspaper,  such  fact  alone 
is  sufficient  evidence  prima  facie  to 
charge  the  manager  or  proprietor  with 
the  guilt  of  its  publication.  By  the 
English  authorities,  prior  to  Stats.  6  & 
7  Vict.  chap.  96,  it  was  generally  held, 
though  not  without  some  dissent,  tliat 
the  presumption  was  not  overcome  by 
showing  that  the  defendant  was  perfect- 
ly innocent  of  any  share  in  the  criminal 
publication,  upon  the  ground  that  it 
was  necessary  in  order  to  prevent  the 
escape  of  the  real  offender  behind  some 
irresponsible  person.  .  .  .  But,  by 
the  statute  referred  to,  the  question  was 
put  at  rest,  and  a  defendant  was  per- 
mitted to  prove  as  a  defense  that  the 
publication  was  made  without  either 
his  consent  or  knowledge,  and  that  it 
did  not  arise  from  want  of  due  care  or 
caution  on  his  part.  This,  it  is  be- 
lieved, is  but  a  statutory  declaration 
of  the  principles  which  ought  to  limit 
criminal  liability  for  the  acts  of  an- 
other, and  which  have  generally  been 
recognized  by  the  courts  of  this  country 
in  similar  cases.    The  manager  and  pro- 
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finally  modified  in  England  by  statute,"     If  the  master  authorizes 
the  publication,  there  can,  of  course,  be  no  doubt  as  to  his  responsi- 

prietor  of  a  newspaper,  we  think,  ought  connivance  or  want  of  ordinary  precau- 

to  be  held  prima  facie  liable  criminally  tion  on  his  part  to  prevent  it,  and  for 

for  whatever  appears  in  his  paper;  and  this  purpose  it  is  not  enough  to  show 

it  should  be  no  defense  that  the  publica-  that  he  had  never  seen  the  alleged  libel, 

tion  was  made  without  his  knowledge  or  and  was   not  aware  of   its   publication 

consent,  unless  it  further  appears  that  till  it  was  pointed  out  to  him  by  a  third 

it  did  not  occur  through  any  negligence  person.     Ibid. 

or  want  of  ordinary  care  on  his  part.  6  6  &  7  Vict.  chap.  96,  §  7.  This  stat- 
One  who  furnishes  the  means  for  carry-  ute  provides :  "Whensoever  upon  the 
ing  on,  and  derives  profit  from,  the  pub-  trial  of  any  indictment  or  information 
lication  of  a  newspaper,  and  intrusts  its  for  the  publication  of  a  libel,  under  the 
management  to  servants  or  employees  plea  of  not  guilty,  evidence  shall  have 
whom  he  selects  and  controls,  may  be  been  given  which  shall  establish  a  pre- 
said  to  cause  to  be  published  what  actu-  sumptive  case  of  publication  against  the 
ally  appears,  and  should  be  held  respon-  defendant  by  the  act  of  any  other  per- 
sible  therefor,  whether  he  was  individu-  son  by  his  authority,  it  shall  be  compe- 
ally  concerned  in  the  publication  or  not,  tent  to  such  defendant  to  prove  that 
if  he  did  not  exercise  proper  care  and  such  publication  was  made  without  his 
oversight  over  the  business  intrusted  to  authority,  consent,  or  knowledge,  and 
his  servants.  Criminal  responsibility  that  the  said  publication  did  not  arise 
for  the  acts  of  an  agent  or  servant  in  from  want  of  due  care  on  his  part." 
the  course  of  his  employment  necessari-  In  Reg.  v.  Holbrook  ( 1877 )  L.  R.  3 
ly  implies  some  degree  of  moral  guilt  or  Q.  B.  Div.  60,  Cockburn,  Ch.  J.,  said: 
delinquency  on  the  part  of  the  princi-  "There  seems  in  practice  to  have  been 
pal;  but  this  may  be  shown  either  by  introduced  an  exception  to  the  general 
direct  participation  in  or  assent  to  the  rule  in  the  particular  case  of  libel,  for 
act,  or  by  a  want  of  proper  care  or  whatever  may  formerly  have  been  the 
oversight  or  other  negligence  in  refer-  view  of  the  law,  there  can  be  no  doubt 
enee  to  the  business  intrusted  to  the  Lord  Kenyon  at  nisi  prius,  and  after- 
servant.  We  think,  therefore,  the  mere  wards  Lord  Tenterden,  also  at  nisi 
fact  that  the  libelous  article  was  pub-  prius,  held  that  where  the  fact  of  pro- 
lished  in  the  newspaper  without  the  prietorship  was  proved,  and  if  the  libel 
knowledge  or  consent  of  its  proprietor  complained  of  was  found  in  the  publica- 
or  manager  is  no  defense  to  a  criminal  tion  conducted  by  the  agents  of  the  pro- 
prosecution  against  such  proprietor  or  prietor,  the  proprietor  might  be  held 
manager."  criminally  responsible.     It  is  not  at  all 

When  a  libel  is  sold  in  a  bookseller's  necessary    on    the    present   occasion    to 

shop  by  a  servant  of  the  bookseller,  in  say  how  far  one  assents  to  or  dissents 

the  ordinary  course  of  his  employment,  from  that  legal  doctrine;   it  is  enough 

or  is  published  in  a  newspaper,  the  fact  to  say  that  it  was  afterwards  considered 

alone  is  suflficient  evidence  to  charge  the  by  some  of  the  most  enlightened  think- 

bookseller  or  the  proprietor  of  the  news-  ers  of  the  day,  lawyers  and  nonlawyers, 

paper,  with  the  guilt  of  its  publication,  that   we   had    an    anomaly   in   the    law 

Com.  V.  Morgan   (1871)   107  Mass.  199.  which   violated    the    first   principles    of 

It  is  the  duty  of  the  proprietor  of  a  justice,  and  ought  to  be  got  rid  of.  And 
public  paper  that  may  be  used  for  the  I  cannot  doubt  for  a  moment  that  it  was 
publication  of  improper  communica-  with  a  view  to  correcting  that  anomaly 
tions,  to  use  reasonable  caution  in  the  that  this  7th  section  of  what  is  popu- 
conduct  of  his  business  that  no  libels  be  larly  known  by  the  name  of  Lord  Camp- 
published.  He  is  civilly  responsible  for  bell's  act  was  passed." 
the  wrong,  although  he  had  no  knowl-  Under  this  statute,  where  it  appeared 
edge  of  it,  or  had  actually  forbidden  it  that  the  libel  was  published  without 
in  advance  and  exercised  due  care  to  the  knowledge  or  authority  of  the  pro- 
prevent  it;  and  he  is  criminally  liable  prietors,  the  question  whether  the  pub- 
unless  the  unlawful  publication  was  lication  arose  from  any  want  of  due 
made  under  such  circumstances  as  to  care  on  their  part  is  for  the  jury.  Ibid. 
negative  any  presumption  of  privity  or  It  is  not  to  be  inferred  from  the  mere 
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bility.''  As  a  general  rule  the  truth  of  the  article  is  a  defense.  In 
Massachusetts,  if  the  truth  of  the  publication  is  established,  the 
publisher  may  be  made  liable  if  the  commonwealth  shows  that  he  in 
a  legal  sense  actually  participated  in  or  authorized  the  publication, 
and  that  he  did  this  with  an  actual  malicious  intent.* 

2578.  Criminal  responsibility  of  corporations.— It  was  the  opinion 
of  the  early  authorities  that  a  corporation  could  not  commit  a  crime 
or  even  a  tort,^  but  this  view  has  long  since  been  put  aside  as  un- 
tenable.* Even  in  cases  of  offenses  involving  criminal  intent,  it  is. 
now  considered  that  corporations,  within  certain  limitations,  may 


employment  of  an  editor  to  conduct  a 
paper,  however  wide  his  diseretion,  that 
lie  had  authority  to  commit  a  crime. 
Ibid. 

In  Com.  V.  Morgan  ( 1871 )  107  Mass. 
199,  the  court  said:  "The  rule,  thus 
made  positive  law,  is  in  strict  accord- 
ance with  those  just  principles  which 
ought  to  limit  criminal  liability  for  the 
acts  of  another,  and  which  have  been 
recognized  in  the  decisions  of  this  court. 
Criminal  responsibility  on  the  part  of 
the  principal  for  the  act  of  his  agent  or 
servant  in  the  course  of  his  employ- 
ment implies  some  degree  of  moral  guilt 
or  delinquency,  manifested  either  by 
direct  participation  in  or  assent  to  the 
act,  or  by  want  of  proper  care  and  over- 
sight, or  other  negligence  in  reference 
to  the  business  which  he  has  thus  in- 
trusted to  another.  The  rule  of  civil 
liability  is  broader,  and  the  principal 
must  respond  in  damages  for  the  de- 
fault or  tortious  act  of  the  agent  or 
servant  in  his  employment,  although  he 
had  no  knowledge  of  it,  or  had  actually 
forbidden  it  in  advance,  and  exercised 
due  care  to  prevent  it." 

Under  the  present  English  statutes, 
the  proprietor  is  not  liable  criminally 
unless  he  authorizes  the  publication. 
Keg.  V.  Bradlaugh  (1883)  15  Cox,  C.  C. 
217;  Reg.  v.  Ramsay  (1883)  15  Cox, 
C.  C.  231,  48  L.  T.  N.  S.  733,  1  Cab.  & 
El.  126. 

7  One  who  asks  an  editor  to  show  an- 
other up,  and  communicates  a  story  to 
him  concerning  such  other,  which  the 
editor  tells  to  a  reporter  for  the  paper, 
which  is  published  substantially  in  the 
form  given  to  the  editor,  with  comments 
added  giving  it  a  ridiculous  character, 
may  be  found  by  the  jury  to  have  au- 
thorized the  publication,  where  he  re- 
marked on  the  delay  and  expressed  ap- 


probation of  the  article  when  it  came 
out,  notwithstanding  the  comments  add- 
ed, and  although  it  appeared  that  the 
editor  had  heard  the  story  before  it  was. 
thus  told  him.  Reg.  v.  Cooper  (1846) 
8  Q.  B.  533,  18  L.  J.  Q.  B.  N.  S.  206. 

^Com.  v.  Damon  (1884)  136  Mass.. 
441;  Lothrop  v.  Adams  (1882)  133- 
Mass.  471,  43  Am.  Rep.  528. 

1  "A  corporation  cannot  commit  trea- 
son or  felony  or  other  crime  in  its  cor- 
porate capacity;  though  its  members, 
may  in  their  distinct  individual  capac- 
ities."    1  Bl.  Com.  476. 

A  corporation  is  not  indictable,   but 
the  particular  members  of  it  are.    Lord' 
Chief  Justice  Holt,  Anonymous    (1702) 
12  Mod.  559. 

In  State  v.  Great  Works  Mill.  &  Mfg.. 
Co.  (1841)  20  Me.  41,  37  Am.  Dec.  38,. 
it  was  said  that  where  u  crime  or  mis- 
demeanor is  committed  under  corporate 
authority,  the  individual  concerned,  and' 
not  the  corporation,  should  be  indicted. 

8  People  V.  Rochester  R.  &  Light  Co. 
(1909)  195  N.  Y.  102,  21  L.R.A.(N. 
S.)  998,  133  Am.  St.  Rep.  770,  88  N.  E. 
22,  16  Ann.  Cas.  837. 

There  can  be  no  question  that  while, 
at  an  early  period,  it  was  supposed  that, 
a  corporation  could  not  even  commit  a 
tort,  for  the  reason  that,  being  created' 
for  lawful  purposes  and  having  no  pow- 
er to  do  acts  unlawful,  whenever  its 
agents  or  servants  exceeded  the  charter 
authority,  they  necessarily  committed 
the  act  as  individuals,  and  not  as  repre- 
sentatives of  the  corporation,  still  that- 
view  was  found  to  be  untenable,  and  it 
was  found  necessary  to  hold  the  corpo- 
ration responsible  for  the  torts  of  its- 
servants;  and  for  the  same  reason, 
while  the  corporation  has  no  arm  or 
hands  by  which  itself  to  commit  a  penal' 
offense,  still  it  can  employ  servants  andi 
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be  held  responsible.'     There  are  crimes  which  a  corporation  cannot 
commit,  acting  as  it  must  through  its  servants  or  agents,  just  as  there 


agents  whose  acts  are  the  acts  of  the 
corporation,  and  wlio  can  and  do,  in  its 
behalf  and  at  its  behest,  violate  the 
criminal  law.  Southern  Exp.  Co.  v. 
State  (1907)  1  Ga.  App.  700,  58  S.  E. 
■67. 

The  responsibility  of  corporations  for 
"violation  of  penal  laws,  tliough  devel- 
oped by  gradual  evolution,  is  well  set- 
tled and  necessary.     Ibid. 

A  corporation  may  be  indicted  either 
"for  nonfeasance  or  misfeasance,  the  obvi- 
ous and  general  limitations  upon  this 
liability  being,  in  the  former  case,  that 
it  shall  he  capable  of  doing  the  act  for 
the  nonperformance  of  which  it  is 
charged,  and  that,  in  the  second  case, 
the  act  for  the  performance  of  whicli 
it  is  charged  shall  not  be  one  of  which 
performance  is  clearly  and  totally  be- 
yond its  authorized  powers.  Bishop, 
Kew  Grim.  Law,  §§  421,  422. 

A  corporation  aggregate  may  be  in- 
■dicted  by  the  corporate  name  for  dis- 
obedience to  an  order  of  justices  requir- 
ing such  corporation  to  execute  rules 
pursuant  to  statute.  Reg.  v.  Birming- 
ham &  G.  B.  Go.  (1842)  3  Q.  B.  223, 
2  Gale  &  D,  236,  6  Jur.  804. 

3  At  times  courts  have  halted  some- 
what at  the  suggestion  that  a  corpora- 
tion could  commit  a  crime  whereof  the 
element  of  intent  was  an  essential  in- 
gredient. But  this  doctrine,  again  with 
certain  limitations,  may  now  be  regard- 
•ed  as  established,  and  there  is  nothing 
therein  which  is  either  unjust  or  illog- 
ical. People  V.  Rochester  R.  d  Light 
■Co.  (1909)  195  N.  Y.  102,  21  L.E.A. 
(N.S.)  998,  133  Am.  St.  Rep.  770,  88 
N.  E.  22,  16  Ann.  Cas.  837. 

A  corporation,  although  having  neither 
soul,  conscience,  mind,  or  feeling,  may 
be  capable  of  maintaining  a  mischievous 
and  malicious  intent,  under  the  meaning 
of  Penal  Code,  §  242,  which  defines 
critninal  libel  as  a  malicious  publica- 
tion, and  §  244,  which  provides  that  a 
publication  having  such  tendency  is 
-deemed  malicious,  if  no  justification  or 
excuse  is  shown,  and  §  718,  subd.  3, 
which  provides  that  tlie  terms  "malice" 
and  "malicious"  each  import  an  evil 
intent,  wish,  or  design  to  annoy  or  in- 
jure another.  People  v.  Star  Co.  ( 1909 ) 
135  App.  Div.  517,  120  N.  Y.  Supp. 
498. 


A  corporation  may  be  guilty  of  the 
crime  of  contempt  of  court  by  the  pub- 
lication of  an  article  in  a  newspaper, 
calculated  to  interfere  with  justice,  and 
criminal  intention  may  be  imputed  to 
it.  Telegram  'Sfewspaper  Co.  v.  Com. 
(1899)  172  Mass.  294,  44  L.R.A.  159,  70 
Am.  St.  Rep.  280,  52  N.  E.  445.  The 
court  said:  "We  think  that  a  corpora- 
tion may  be  liable  criminally  for  certain 
offenses  of  which  a  specific  intent  may 
be  a  necessary  element.  There  is  no 
more  diflSculty  in  imputing  to  a  corpora- 
tion a  specific  intent  in  criminal  pro- 
ceedings than  in  civil.  A  corporation 
cannot  be  arrested  and  imprisoned  in 
either  civil  or  criminal  proceedings,  but 
its  property  may  be  taken  either  as 
compensation  for  a  private  wrong  or  as 
punishment  for  a  public  wrong.  In 
most  of  the  states  of  this  country,  cor- 
porations may  be  formed  under  general 
laws  for  the  purpose  of  doing  almost 
any  kind  of  business  as  easily  as  part- 
nerships, and  many  of  the  newspapers 
are  published  by  corporations.  Al- 
though natural  persons  who  publish  or 
assist  in  pubishing  a  libel  in  a  news- 
paper owned  by  a  corporation  may  be 
punished  criminally  by  fine  or  imprion- 
ment,  or  both,  yet  if  the  corporation 
cannot  be  punished  by  a  fine,  it  will 
escape  all  criminal  liability.  The  au- 
thors of  libels  are  often  irresponsible 
persons,  and  the  remedy  by  private  ac- 
tion against  corporations  for  the  pub- 
lishing of  libelous  statements  is  often 
inadequate.  That  a  corporation  may  be 
indicted  for  a  misfeasance  as  well  as 
for  a  nonfeasance  has  been  decided  in 
this  commonwealth." 

A  corporation  may  have  a  mens  rea 
and  be  guilty  of  a  criminal  act.  Rex  v. 
Ponton,  14  Vict.  L.  R.  836.  But  in  this 
case,  which  was  a  prosecution  of  a  cor- 
poration for  having  in  its  possession  for 
purpose  of  sale  unwholesome  meat,  it 
was  held  that  the  company  was  not  re- 
sponsible where  an  employee  opened  and 
exposed  for  sale  certain  diseased  ham, 
where  there  was  no  evidence  that  it  was 
the  particular  duty  of  such  employee  to 
open  and  inspect  such  meat,  and  where 
it  was  proved  that  the  manager  of  the 
company  was,  without  negligence,  igno- 
rant of  the  state  of  the  meat.  In  this 
case  it  is  said:  "The  second  ground  on 
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are  crimes  which  a  natural  person  cannot  be  charged  with  when 
committed  by  his  servant,*  but  it  has  been  well  said  that  a  corporation, 
generally  speaking,  is  liable  in  civil  proceedings  for  the  conduct  of 
the  agents  through  whom  it  conducts  its  business,  so  long  as  they  act 
within  the  scope  of  their  authority,  real  or  apparent ;  and  it  is  but  a 
step  further  in  the  same  direction  to  hold  that  in  many  instances 
it  may  be  charged  criminally  with  the  unlawful  purposes  and  motives, 
of  such  agents  while  so  acting  in  its  behalf.®  So  a  corporation  has 
been  held  liable  for  a  misfeasance  as  well  as  for  a  nonfeasance.*    The 


which  it  is  sought  to  prohibit  the  order 
of  the  justices  is  that  tliere  was  no  evi- 
dence of  knowledge  by  the  company. 
The  evidence  on  that  point  is  very 
short,  and  it  appears  from  that  evidence 
that  one  of  the  employees — it  did  not 
appear  who  he  was — had  opened  these 
hams  on  the  evening  of  the  13th  March, 
and  that,  although  the  hams  were  out- 
wardly free  from  decay,  yet  they  were 
rotten  inside.  I  am  disposed  to  say  that 
if  that  employee  was  a  person  whose 
duty  it  was  to  open  and  expose  these 
hams  for  sale,  it  might  be  inferred  by 
the  magistrates  that  he  knew,  or  ought 
to  have  known,  that  the  hams  were  dis- 
eased, and  his  knowledge  would  in  that 
case  be  the  knowledge  of  the  company, 
and  the  company  would  be  liable.  But 
no  evidence  was  given  by  the  informer 
as  to  who  the  employee  was,  or  what 
his  duties  were.  Therefore  no  proof 
has  been  given  by  the  informer,  on 
whom  the  burden  of  proof  rests,  that 
any  person  authorized  by  the  company 
to  expose  these  hams  for  sale  had  any 
knowledge  of  the  condition  of  the  hams. 
The  manager  stands  in  a  different  posi- 
tion. It  must  be  assumed  to  be  his  duty 
to  be  acquainted  with  the  character  of 
the  goods  exposed  for  sale  in  the  ware- 
houses of  the  defendants.  Certainly  an 
ignorance  of  the  condition  of  the  goods 
arising  from  negligence  on  his  part,  or 
intentional  ignorance,  would  not  be  an 
excuse  or  an  answer  to  the  charge.  But 
it  appears  the  goods  were  brought  onto 
the  defendants'  premises  after  tlie  man- 
ager had  left,  on  the  evening  of  the  13th 
March,  after  5  o'clock,  and  after,  it 
may  be  presumed,  the  hours  of  business 
were  over.  The  hams  were  seized  by  the 
inspector  apparently  before  the  manager 
visited  the  company's  premises,  at  an 
early  hour  on  the  following  morning.  I 
do  not  think  that  it  can  be  fairly  in- 


ferred from  the  fact  that  they  were  in 
the  company's  office  during  hours,  when 
the  manager  might  not  unreasonably  be 
absent,  that  he  could  have  acquired  a 
knowledge  of  the  condition  of  these 
articles,  or  that  it  would  amount  ta 
negligence  on  his  part  that  he  did  not. 
know  their  actual  condition.  If  so,  his 
ignorance  would  be  ignorance  for  which 
the  company  would  not  be  responsible. 
It  cannot  be  said  that  the  manager  had 
knowledge  or  that  the  company  had 
knowledge.  The  whole  of  the  evidence- 
fails  to  show  that  the  defendants  know- 
ingly did  this  act, — that  is,  that  they 
did  it  actually  knowing,  or  negligently 
ignorant  of,  the  condition  of  the  hams." 

*  Some  crimes  a  corporation  cannot 
commit.  It  has  no  soul,  and  so  can 
have  no  actual  wicked  intent.  It  can- 
not be  guilty  of  treason  or  murder  or 
criminal  conspiracy.  Other  offenses  it 
may  and  does  commit  when  it  does  or 
omits  to  do  some  act,  the  doing  or  non- 
doing  of  which  constitutes  the  offense 
without  regard  to  the  intent.  So  a  cor- 
poration may  be  punished  criminally  if 
such  acts  are  made  public  offenses,  for 
obstructing  a  highway,  polluting  a 
stream,  or  taking  illegal  interest.  This, 
law  and  this  distinction  are  older  than, 
Blackstone,  and  will  be  conceded  with- 
out authorities.  State  v.  First  Nat^ 
Bank  (1892)  2  S.  D.  568,  51  N.  W.  587. 

6  People  V.  Rochester  R.  &  Light  Go. 
(1909)  195  N.  Y.  102,  21  L.R.A.  (N.S.) 
998,  133  Am.  St.  Rep.  770,  88  N.  E. 
22,  16  Ann.  Cas.  837. 

6  Reg.  V.  Great  North  of  England  R.. 
Go.  (1842)  9  Q.  B.  315;  16  L.  J.  Mag. 
Cas.  N.  S.  16,  10  Jur.  755,  2  Cox,  C.  C. 
70,  7  Eng.  Rul.  Cas.  466;  State  v.  Ver- 
mont G.  R.  Go.  (1854)  27  Vt.  103" 
(nuisance)  ;  State  v.  Morris  &  E.  R.  Go. 
(1852)    23  N.  J.  L.  360. 
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United  States  Supreme  Court  has  held  that  a  corporation  may  be 

held  criminally  liable  for  giving,  rebates,  although  no  authority  is 
shown  by  the  board  of  directors  or  stockholders  for  the  criminal  acts 

In  Com.  V.  Pulaski  County  Agri.  c6  and  limited  in  their  powers  and  in  the 
Mechanical  Asso.  { 1891 )  92  Ky.  197, 17  purposes  for  which  they  were  created. 
S.  W.  442,  it  is  said  to  be  well  settled  Experience  has  shown  the  necessity  of 
under  the  decisions  of  the  courts  in  this  essentially  modifying  it;  and  the  tend- 
country,  as  well  as  those  in  England,  ency  of  the  more  recent  cases  in  courts 
that  corporations  are  indictable  for  a  of  the  highest  authority  has  been  to  ex- 
misfeasance  as  well  as  a  nonfeasance  of  tend  the  application  of  all  legal  rerae- 
duty,  unlawful  in  itself  and  injurious  to  dies  to  corporations,  and  assimilate 
the  public.  It  has  therefore  been  held  them,  as  far  as  possible,  in  their  legal 
that  they  may  be  indicted  for  a  nui-  duties  and  responsibilities,  to  individ- 
sance,  whether  arising  from  misfea-  uals.  To  a  certain  extent,  the  rule  eon- 
sance  on  nonfeasance,  or  for  any  injury  tended  for  is  founded  in  good  sense  and 
otherwise  to  the  public,  unlawful  in  it-  sound  principle.  Corporations  cannot 
self  and  arising  either  from  commission  be  indicted  for  offenses  which  derive 
or  the  omission  to  perform  a  legal  duty,  their  criminality  from  evil  intention,  or 
They  may  be  indicted  for  erecting  and  which  consist  in  a  violation  of  those 
continuing  a  building;  for  leaving  rail-  social  duties  which  appertain  to  men 
road  cars  in  the  street;  for  neglecting  and  subjects.  They  cannot  be  guilty  of 
to  repair  a  highway;  for  permitting  treason  or  felony,  of  perjury  or  offenses 
stagnant  water  to  remain  on  their  prem-  against  the  person.  But  beyond  this, 
ises;  for  libel;  for  "Sabbath  breaking"  there  is  no  good  reason  for  their  exemp- 
by  doing  work  on  Sunday  in  violation  of  tion  from  the  consequences  of  unlawful 
a  statute;  and  in  many  other  instances,  and  wrongful  acts  committed  by  their 
It  is  true  there  are  crimes  of  which,  in  agents  in  pursuance  of  authority  de- 
their  very  nature,  as  perjury  for  exam-  rived  from  them.  Such  a  rule  would,  in 
pie,  they  cannot  be  guilty.  There  are  many  cases,  preclude  all  adequate  rem- 
crimes  to  the  punishment  for  which,  for  edy,  and  render  reparation  for  an  in- 
a  like  reason,  they  cannot  be  subjected,  jury  committed  by  a  corporation  im- 
as  in  the  case  of  a  felony.  But  where-  possible;  because  it  would  leave  the 
ever  the  offense  consists  in  either  a  mis-  only  means  of  redress  to  be  sought 
feasance  or  a  nonfeasance  of  duty  to  the  against  irresponsible  servants,  instead 
public,  and  the  corporation  can  be  of  against  those  who  truly  committed 
reached  for  punishment  as  by  a  fine  and  the  wrongful  act  by  commanding  it  to 
the  seizure  of  its  property,  precedent  be  done.  There  is  no  principle  of  law 
authorizes,  and  public  policy  requires,  which  would  thus  furnish  immunity  to 
it  should  be  liable  to  indictment.  a  corporation.     If  they  commit  a  tres- 

In     Com.    V.     'New    Bedford    Bridge  pass  on  private  property,  or  obstruct  a 

(1854)   2  Gray,  339,  Bigelow,  J.,  said:  way  to  the  special  injury  and  damage  of 

"The  indictment  in  the  present  case  is  an  individual,   no  one  can  doubt  their 

for    a   nuisance.      The   defendants   con-  liability  therefor.     In  like  manner,  and 

tend    that    it    cannot     be    maintained  for  the  same  reason,  if  ttiey  do  similar 

against  them  on  the  ground  that  a  cor-  acts  to  the  inconvenience  and  annoyance 

poration,  although  liable  to  indictment  of   the  public,   they   are  responsible   in 

for  nonfeasance,  or  an  omission  to  per-  the  form  and  mode  appropriate  to  the 

form  a  legal  duty  or  obligation,  are  not  prosecution  and  punishment  of  such  of- 

amenable  in  this  form  of  prosecution  for  fenses.    Angell  &  A.  Priv.  Corp.  §§  394^ 

a  misfeasance,  or  the  doing  of  any  act  396.          .     .     It  may  be  added  that  the 

unlawful  in  itself  and  injurious  to  the  distinction  between  a  nonfeasance  and  a 

rights    of   others.      There   are   dicta   in  misfeasance  is  often  one  more  of  form 

some  of  the  early  cases  which  sanction  than    of    substance.      There    are    cases 

this    broad    doctrine,    and    it   has   been  where  it  would  be  difficult  to  say  wheth- 

thence    copied    into    text    writers,    and  er  the  offense  consisted  in  the  doing  of 

adopted  to  its  full  extent  in  a  few  mod-  an  unlawful  act,  or  in  the  doing  of  a 

ern  decisions.     But  if  it  ever  had  any  lawful  act  in  an  improper  manner.     In 

foundation,  it  had  its  origin  at  a  time  the  case  at  bar,   it  would  be  no  great 

when  corporations  were  few  in  number,  refinement  to   say  that  the   defendants 
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of  the  agents  or  servants  of  the  company.''  And  it  has  been  held 
that  a  corporation  may  be  criminally  responsible  for  the  illegal  sale 
■of  liquors,'  or  for  peddling  through  an  unlicensed  agent,*  or  for 
keeping  a  disorderly  house,^*  or  for  permitting  gambling  on  its 
grounds,'^  or  for  knowingly  having  in  its  possession,  for  purposes 
of  sale,  unvcholesome  meat.^*  It  has  been  held  that  a  national  bank 
is  subject  to  indictment,  trial,  and  punishment  for  the  violation  of  a 
state  law  which  makes  the  receiving  of  a  greater  rate  of  interest  than 
is  allowed  by  law  a  misdemeanor;"  and  that  a  corporation,  adver- 
tising to  practise  medicine,  may  be  convicted  of  a  misdemeanor  for 
violating  a  statute  prohibiting  unlicensed  persons  from  advertising 
to  practise  medicine.'*  It  is  well  settled  that  a  corporation  may  be 
liable  criminally  for  the  obstruction  of  a  highway,'*  or  for  a  private 


are  indicted  for  not  constructing  their 
draws  in  a  suitable  manner,  and  there- 
by obstructing  navigation,  which  would 
be  a  nonfeasance,  and  not  for  unlaw- 
fully placing  obstructions  in  the  river, 
which  would  be  a  misfeasance.  The 
difficulty  in  distinguishing  the  character 
of  these  offenses  strongly  illustrates  the 
absurdity  of  the  doctrine  that  a  cor- 
poration are  indictable  for  a  nonfeas- 
ance, but  not  for  a  misfeasance." 

V  A^eio  York  G.  &  H.  B.  R.  Co.  v.  XJnit- 
cd  States  (1909)  212  U.  S.  481,  53  L.  ed. 
613,  29  Sup.  Ct.  Rep.  304.  The  court 
said:  "We  see  no  valid  objection  in  law, 
and  every  reason  in  public  policy  why 
the  corporation  which  profits  by  the 
transaction,  and  can  only  act  through 
its  agents  and  officers,  shall  be  held  pun- 
ishable by  fine  because  of  the  knowledge 
and  intent  of  its  agents  to  whom  it  has 
intrusted  authority  to  act  in  the  sub- 
ject-matter of  making  and  fixing  rates 
of  transportation,  and  whose  knowledge 
and  purposes  may  well  be  attributed  to 
the  corporation  for  which  the  agents 
act.  While  the  law  should  have  regard 
to  the  rights  of  all,  and  to  those  of  cor- 
porations no  less  than  to  those  of  in- 
dividuals. It  cannot  shut  its  eyes  to  the 
tact  that  the  great  majority  of  business 
transactions  in  modern  times  are  con- 
ducted through  these  bodies,  and  partic- 
ularly that  interstate  commerce  is  al- 
most entirely  in  their  hands,  and  to  give 
them  immunity  from  all  punishment, 
because  of  the  old  and  exploded  doctrine 
that  a  corporation  cannot  commit  a 
crime,  would  virtually  take  away  the 
only    means    of    efifectually    controlling 


the  subject-matter  and  correcting  the 
abuses  aimed  at." 

8  A  corporation  can  be  guilty  of  the 
offense  of  furnishing  liquors  to  a  minor, 
if  such  liquors  be  delivered  to  a  minor 
by  the  agent  of  the  corporation  in  the 
course  of  its  business,  or  if  such  agent 
knowingly  permits  such  delivery  by  an- 
other. Southern  Exp.  Co.  v.  State 
(1907)   1  Ga.  App.  700,  58  S.  E.  67. 

^Crall  V.  Com.  (1905)  103  Va.  855, 
49  S.  E.  638;  Crall  v.  Com.  (1905)  103 
Va.  862,  49  S.  E.  1038. 

10  State  V.  Passaic  County  Agri.  Soc. 
(1892)  54  N.  J.  L.  260,  23  Atl.  680. 
The  question  whether  criminal  intent 
might  be  imputed  to  a  corporation  was 
not  involved  in  this  decision. 

11  Com.  V.  Pulaski  County  Agri.  & 
Mechanical  Asso.  (1891)  92  Kv.  197,  17 
S.  W.  442. 

i^Reas  V.  Panton,  14  Vict.  L.  R.  836 
(the  public  health  amendment  statute 
1883). 

^3  State  V.  First  Nat.  Bank  (1892)  2 
S.  D.  568,  51  N.  W.  587. 

''■^People  V.  John  H.  Woodhury  Der- 
matological  Institute  (1908)  192  N.  Y. 
455,  85  N.  E.  697. 

IB  Reg.  V.  Great  North  of  England  R 
Co.  (1846)  9  Q.  B.  315,  16  L.  J.  Mag. 
Cas.  N.  S.  16,  10  Jur.  755,  2  Cox,  C.  C. 
70,  7  Eng.  Rul.  Cas.  466;  Louisville  d 
N.  R.  Co.  V.  State  (1859)  3  Head,  523, 
75  Am.  Dec.  778 ;  State  v.  Morris  £  E. 
R.   Co.    (1852)    23  N.  J.  L.  360. 

An  incorporated  railroad  company  is 
liable  criminally  for  an  obstruction  of 
a  public  highway  if  it  permits  its  en- 
gines, cars,  etc.,  to  remain  thereon  for  a 


S  2578] 


CRIMINAL  LIABILITY  OF  MASTEE. 


7937 


16 


nuisance/"  It  has  also  been  held  that  a  corporation  may 'be  sul> 
jected  by  statute  to  fine  for  loss  of  life  due  to  negligence/'  and  such 
a  statute  has  been  declared  constitutional." 


period  longer  than  is  reasonably  neces- 
sary for  their  safe  crossing.  State  v. 
Western  North  Carolina  li.  Go.  (1886) 
95  N.  C.  602.  The  court  said:  "While 
railroad  corporations  and  corporations 
generally  are  not  capable  of  committing 
offenses  a  necessary  quality  or  ingre- 
dient of  which  is  the  criminal  intent, 
still  they  are  indictable  for  such  acts 
of  misfeasance  as  constitute  nuisances 
without  regard  to  the  intent." 

It  is  no  defense  to  an  indictment  for 
obstructing  a  highway  that  the  com- 
pany's servants  engaged  in  the  opera- 
tion of  trains  were  forbidden  by  its 
general  rules  and  regulations  to  permit 
trains  to  remain  across  public  roads 
for  an  unreasonable  time,  since,  for 
such  acts  of  its  servants,  done  within 
the  scope  of  their  duty,  the  corporation, 
though  forbidding  the  acts,  is  criminal- 
ly responsible.  State  v.  Louisville  & 
N.  R.  Go.  (1892)  91  Tenn.  445,  19  S. 
W.  229. 

A  corporation  aggregate  may  be  in- 
dicted for  a  misfeasance  consisting  in 
the  cutting  through  and  obstructing  a 
highway  by  works  performed  in  a  course 
not  conformable  to  the  powers  con- 
ferred on  the  company  by  Parliament. 
Reg.  V.  Great  North  of  England  R.  Go. 
(1S46)  9  Q.  B.  315,  7  Eng.  Rul.  Cas. 
466.  The  court  said:  "But  the  argu- 
ment is  that  for  a  wrongful  act  a  cor- 
poration is  not  amenable  to  an  indict- 
ment, though  for  a  wrongful  omission 
it  undoubtedly  is,  assuming,  in  the  first 
place,  that  there  is  a  plain  and  obvious 
distinction  between  the  two  species  of 
offense.  No  assumption  can  be  more 
unfounded.  Many  occurrences  may  be 
easily  conceived,  full  of  annoyance  and 
danger  to  the  public,  and  involving 
blame  in  some  individual  or  some  cor- 
poration, of  which  the  most  acute  per- 
son could  not  clearly  define  the  cause, 
or  ascribe  them  with  more  correctness 
to  mere  negligence  in  providing  safe- 
guards or  to  an  act  rendered  improper 
by  nothing  but  the  want  of  safeguards. 
If  A  is  authorized  to  make  a  bridge 
with  parapets,  but  makes  it  without 
them,  does  the  offense  consist  in  the 
construction  of  the  unsecured  bridge,  or 
in  the  neglect  to  secure  it?" 

M.  &  S.  Vol.  VII.— 497. 


But  an  indictment  cannot  be  sus- 
tained against  a  railroad  company  for 
a  nuisance  in  the  obstruction  of  a  high- 
way by  the  stoppage  thereon  of  trains 
upon  its  road  by  the  persons  in  charge 
thereof,  while  it  is  under  the  sole  man- 
agement of  a,  receiver  appointed  by  the 
court  of  chancery,  over  whose  acts  the 
company  has  no  control.  State  v.  Yer- 
mont  G.  R.  Go.   (1858)   30  Vt.  108. 

16  Some  of  the  earlier  cases  held  that 
trespass  or  case  would  not  lie  against 
a  corporation  for  a  private  nuisance, 
but  that  doctrine  has  long  since  been 
exploded.  In  early  days,  when  corporate 
bodies  were  few,  it  was  a  matter  of  com- 
paratively small  consequence  whether 
such  an  action  could  be  maintained. 
In  these  days,  however,  when  the  great 
concerns  of  business  are  carried  on 
chiefly  through  these  artificial  persons, 
it  would  be  most  oppressive  to  hold  that 
they  are  not  amenable  to  answer  for 
such  wrongs  as  subject  natural  persons 
to  prosecution.  State  v.  Passaic  Goun- 
ty  Agri.  Soc.  (1892)  54  N.  J.  L.  260, 
23  Atl.  680. 

17  Reg.  V.  Great  North  of  England  R. 
Go.  (1846)  9  Q.  B.  316,  16  L.  J.  Mag. 
Cas.  N.  S.  16,  10  Jur.  755,  2  Cox,  C.  C. 
70,  7  Eng.  Eul.  Cas.  466.  See  on  the 
same  point  Gom.  v.  New  Bedford  Bridge 
(1854)   2  Gray,  339,  supra,  note  6. 

Any  corporation  may  be  legally  sub- 
jected to  proceedings  by  indictment  and 
fine  in  case  of  loss  of  life  by  reason  of 
the  negligence  of  the  proprietors  or 
their  servants.  Boston,  C.  &  M.  R.  Go. 
V.  State  (1855)  32  N.  H.  215;  Reg.  v. 
Birmingham  &  G.  R.  Go.  (1842)  2  Gale 
&  D.  236,  3  Q.  B.  223,  6  Jur.  804. 

It  must  be  brought  against  the  cor- 
poration, and  not  the  individual  stock- 
holders. State  v.  Gilmore  (1852)  24 
N.  H.  461. 

The  remedy  under  the  statute  is  lim- 
ited to  cases  where  the  person  dies  im- 
mediately, and  is  not  applicable  in  any 
case  to  the  employees  of  the  road.  State 
V.  Maine  G.  R.  Go.  (1872)  60  Me.  490; 
State  V.  Grand  Trunk  R.  Go.  (1873)  61 
Me.  114,  14  Am.  Eep.  552. 

But  a  corporation  cannot  be  guilty  of 
manslaughter,  under  a  statute  defining 
homicide  as  "the  killing  of  one  human 
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being  by  the  act,  procurement,  or  omis-  Light    Co.    (1909)    195    N.    Y.    102,   21 

sion  of  another"   (Penal  Code,  §  179),  L.R.A.(N.S.)     998,    133    Am.    St.    Rep. 

and  under  subd.  3  of  §  193,  which  makes  770,  88  N.  E.  22,  16  Ann.  Cas.  837. 

"such    homicide"    manslaughter    in    the  1*  Boston,   C.   &   M.  B.   Co.   v.   State: 

second    degree    under    certain    circum-  (18S5)   32  N.  H.  216. 
stances.      People    v.    Boohester    B.    <£ 


OHAPTEE  CXI. 

MASTER'S  LIABILITY  ON  CONTRACTS  OF  SERVANT. 

2578a.  Introductory. 
2579.    Modern  doctrine. 

2578a.  Introductory. — In  a  former  section  -wliicli  contains  a  collec- 
tion of  the  authorities  that  indicate  the  circumstances  under  which, 
during  the  earlier  period  of  the  development  of  the  common  law,  third 
persons  were  entitled  to  maintain  an  action  against  a  master  for  in- 
juries caused  by  the  torts  of  his  servants,  a  few  cases  are  mentioned 
in  which  the  tort  complained  of  was  connected  with  a  contract.^  The 
following  statements,  gathered  both  from  the  decisions  of  the  courts 
and  from  text-books,  indicate  the  extent  to  which,  during  the  same 
period,  a  master's  liability  was  deemed  to  be  enforceable  in  respect 
of  the  contract  of  one  in  his  employment  in  cases  where  the  element 
of  misfeasance  was  not  involved. 

(1354).  27  Ass.  5.  The  eflfect  of  a  case  here  reported  was  thus  said  by  Ser- 
jeant Saunders  in  his  argument  in  Reniger  v.  Fogossa  (1551)  1  Plowd.  1,  to  be 
this:  "A  bailiff  known  pledged  an  ox  of  his  master  for  12  bushels  of  wheat 
so  that,  if  he  did  not  pay,  etc.,  the  pawnee  should  keep  the  ox  forever,  and  the 
wheat  came  to  the  use  of  the  master  and  after  the  master,  disa^eeing  thereto, 
took  the  ox,  and  the  other  brought  a  bill  of  trespass,  and  the  plaintiff  recovered. 
It  was  held  that,  "forasmuch  as  the  wheat  came  to  the  master's  use,  and  80' 
sounded  in  satisfaction  before  the  master  took  the  ox,  he  shall  be  bound  thereby, 
seeing  as  it  was  done  by  his  known  bailiff."  Serjeant  Saunders  suggested  that, 
"if  the  wheat  had  not  come  to  the  master's  use,  he  should  not  have  been  bound 
for  then  it  had  not  been  any  recompence."  The  same  precedent  is  cited  in 
Brooke's  Abr.,  "Trespass,"  pi.  245,  as  an  authority  for  the  doctrine  that,  where 
a  bailiff  known,  and  who  has  used  to  sell  his  master's  beasts  at  market,  sells  a 
horse  of  his  master's  without  special  warrant,  this  is  a  good  sale.  See  15  Viner, 
Abr.  p.  309. 

( 1463 ) .     If  a  servant  of  a  mercer,  draper,  taverner,  and  such  like,  who  have 

iSee  §  2233,  UK    (e),   (h),   (s),   (w),  ante. 
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authority  to  sell  those  goods  of  his  master's,  gives  me  silk  cloth,  or  wine,  it  is 
good;  for  he  has  authority  to  sell.  Y.  B.  2  Edw.  IV.  4.  Brooke,  Abr.  Trespass, 
pi.  295  (Brooke  cites  the  same  case  under  the  head  "Contract,"  but  makes  a 
quwre,  and  says  authority  to  sell  is  not  authority  to  give).  Contrary  of  the  gift 
of  another  servant  who  is  not  appointed  to  sell.  Brooke,  Abr.  Trespass,  pi.  295. 
(1469).  In  debt  if  a  man  sends  his  servant  to  buy  certain  goods,  or  his 
factor,  or  attorney  to  buy  merchandise  for  him,  and  he  buys,  etc.,  the  master 
shall  be  charged,  tho'  the  goods  never  come  to  his  hands  and  tho'  the  master  has 
no  notice  given  to  the  servant,  attorney  or  factor.  Per  Pigot  and  Fairfax.  Y. 
B.  8  Edw.  IV.  II.,  cited  in  Brooke,  Abr.  Contract,  etc.,  pi.  24. 

(1516).  Doctor  &  Student,  Muchall's  ed.  chap.  42,  p.  236.  Also,  if  a  servant 
borrow  money  in  his  master's  name,  the  master  shall  not  be  charged  with  it 
unless  it  come  to  his  use,  and  that  by  his  assent.  And  the  same  law  is,  if  a 
servant  make  a  contract  in  his  master's  name,  the  contract  shall  not  bind  his 
master,  unless  it  were  by  his  master's  commandment,  or  that  it  came  to  the 
master's  use  by  his  assent.  But  if  a  man  sends  his  servant  to  a  fair  or  market 
to  buy  for  him  certain  things,  though  he  command  him  not  to  buy  them  of  no 
man  in  certain,  and  the  servant  doth  according,  the  master  shall  be  charged : 
but  if  the  servant  in  that  case  buy  them  in  his  own  name,  not  speaking  of  his 
master,  the  master  shall  not  be  charged,  unless  the  things  bought  come  to  his  use. 

ibid.  p.  238.  Also,  if  a  man  make  another  his  general  receiver,  and  that  re- 
ceiver receivetb  money  of  a  creditor  of  his  master,  and  maketh  him  acquittance, 
and  after  payeth  not  his  master;  yet  that  payment  dischargeth  the  creditor: 
but  if  the  creditor  hath  taken  an  acquittance  of  him  without  paying  him  his 
money,  that  acquittance  only  were  no  bar  to  the  master,  unless  he  made  him 
receiver  by  writing,  and  gave  him  authority  to  make  acquittances,  and  then 
tlie  authority  must  be  shewed.  And  if  the  creditor  in  such  case,  by  agreement 
between  the  receiver  and  him,  delivered  to  the  receiver  an  horse,  or  another 
thing  in  recompence  of  the  debt,  that  delivery  dischargeth  not  the  creditor,  unless 
it  be  delivered  over  unto  the  master,  and  he  agree  to  it.  For  the  receiver  hath 
no  such  power  to  make  no  such  commutation,  but  his  master  give  him  special 
commandment  thereto. 

Also,  if  a  servant  shew  a  creditor  of  his  master  that  his  master  sent  him  for 
his  money,  and  he  payeth  it  unto  him;  that  payment  dischargeth  him  not,  if 
the  master  did  not  send  him  for  it  indeed,  except  that  it  came  after  unto  the 
use  of  the  master  by  his  assent. 

Also,  if  a,  man  make  a  bailiff  of  a  manor,  and  after  the  lord  of  whom  the 
manor  is  holden  grant  the  seigniory  to  another,  and  the  bailiff  after  payeth  the 
rent  to  the  grantee ;  that  payment  of  the  rent  countervaileth,  no  attornment 
though  it  were  by  fine,  he  shall  bind  his  master,  till  he  attorn  himself;  but 
if  the  lord  of  whom  the  land  is  holden  dies  seised  of  the  seigniory,  and  the 
bailiff  payeth  the  rent  to  the  heir  of  the  lord,  that  is  a  good  seisin  to  the  heir, 
though  the  bailiff  had  no  commandment  of  his  master  to  pay  it:  for  it  belongeth 
to  his  office  to  pay  rent-service,  but  not  rent-charge,  as  some  men  say. 

Also,  if  a  servant  ride  upon  his  master's  horse  to  do  an  errand  for  his  master, 
into  u,  town  that  hath  authority  to  make  attachments  of  goods  upon  plaints  of 
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debt,  etc.,  and  there,  upon  a  plaint  of  debt  made  against  the  servant,  the  master's 
horse  is  attached  by  the  officers,  thinking  that  the  horse  were  his  own,  and, 
because  the  servant  appearath  not,  the  officers  seise  the  horse  as  forfeit;  in 
this  case  the  lord  shall  have  an  action  of  trespass  against  the  officers,  and  this 
attachment  for  the  debt  of  his  servant  shall  not  bind  him. 

(1668).  If  the  servant  of  A  lease  lands  to  another  for  years,  reserving  a 
rent  to  A,  and,  to  persuade  the  lessee  to  accept  thereof,  he  promise  that  he  shall 
enjoy  the  land  during  the  term,  without  encumbrances;  if  the  land  be  encum- 
bered, etc.,  the  lessee  may  have  an  action  on  the  case  against  the  servant,  because, 
he  made  an  express  warranty.    Rolle,  Abr.  95. 

(1564).  If  a  purveyor,  factor,  or  servant  makes  contract  for  fat  beasts  for  a 
certain  sum  of  money,  and  gives  a  note  of  the  receipt  of  the  beasts  to  the  use  of 
the  sovereign,  or  master,  and  also  by  the  same  bill  obliges  himself  for  the  pay- 
ment at  a  day  certain,  but  does  not  seal  the  bill;  this  is  no  such  contract  as  will 
charge  the  purveyor  or  servant  by  action  of  debt  counting  upon  a  buying,  but 
action  upon  the  case  will  serve  in  this  case  upon  an  assumpsit.  Alford  v.  Egles- 
fieU,  D.  230,  b.  pi.  56,  15  Viner,  Abr.  309. 

(1598).  Delivery  by  the  servant,  by  the  order  and  in  the  presence  of  the  mas- 
ter, of  money,  etc.,  to  another  person,  is  the  delivery  of  the  master,  ajid  not  of 
the  servant;  per  two  Justices  against  one,  and  one  doubting.  Hewer  v.  Bartholo- 
mew, Cro.  Eliz.  614. 

(1605).  The  master  delivered  money  to  his  servant  to  provide  victuals;  the 
servant  buys  them  in  his  master's  name,  but  did  not  pay  for  them;  an  action 
was  brought  against  the  master,  who  would  have  waged  his  law,  but  the  court 
held  he  could  not  safely  do  it,  because  the  victuals  came  to  his  use,  and  there- 
fore he  is  chargeable,  and  must  take  his  remedy  against  his  servant.  Doclc- 
tmray's  Case,  Brownl.  64.  Other  propositions  laid  down  in  this  case  were  these: 
(1)  If  a  master  forbids  tradesman  to  deliver  any  wares  unless  his  servant  pays 
for  them,  in  such  case,  if  the  tradesman  delivers  wares,  the  master  may  safely 
wage  his  law.  (Citing  Gompton's  Cofse).  (2)  If  the  master  had  forbidden 
the  tradesman  to  trust  his  servant,  this  shall  excuse  the  master  on  evidence. 

(1610).  An  ejectment  brought  for  the  manor  of  P.  It  was  held  per  Cur.  that 
the  consent  of  the  servant,  in  the  absence  of  him  that  is  possessed  of  the  term, 
shall  not  oust  his  master  of  the  possession;  because  the  servant  has  no  interest 
in  the  land.     Mason  v.  Stretcher,  Brownl.  133. 

( 1617 ) .  Servant  retains  one  to  work  for  his  master  in  husbandry ;  debt  does 
not  lie  against  the  servant  upon  this  reteiner.  Arg.  in  Woodhouse  v.  Bradford, 
2  Rolle,  Rep.  77,  citing  3  Edw.  IV. 

(1619).  If  one  retain  a  carpenter  for  his  master,  to  build  a  house  for  him, 
debt  lies  not  against  the  servant;  for  the  retainer  was  for  his  master,  and  it  is 
in  law  the  retainer  of  his  master.  Woodhouse  v.  Bradford,  2  Rolle,  Rep.  77,  cit- 
ing Y.  B.  3  Edw.  IV.,  and  9  Rep.  8. 

(1624).  In  Seignior  £  Wolmer's  Case,  Godb.  361,  we  find  the  following  expo- 
sition of  the  law  by  Dodridge,  J.:  If  my  baily  of  my  manor  buy  cattel  to 
flock  my  ground,  I  shall  be  chargeable  in  an  action  of  debt;  and  if  my  bailiff  sell 
corn  or  cattel  I  shall  have  an  action  of  debt  for  the  money ;  for  whatsoever  comes 
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within  the  compass  of  the  servant's  service,  I  shall  be  chargeable  with,  and  lilce- 
wise  8ha.ll  have  advantage  of  the  same.  If  my  baily  sells  com  or  cattle,  I  shall 
have  an  action  of  debt  for  the  money.  An  assumpsit  to  the  servant  for  the  mas- 
ter is  good  to  the  master.  And  an  assumpsit  by  appointment  of  the  master 
of  the  servant  shall  bind  the  master,  and  is  his  assumpsit.  An  assumpsit  of  the 
servant  by  the  appointment  of  the  master  shall  bind  the  master,  and  is  his  as- 
sumpsit. If  a  servant  selleth  a  horse  with  warranty  it  is  the  sale  and  contract 
of  the  master,  but  it  is  the  warranty  of  the  servant,  unless  the  master  giveth 
him  autliority  to  warrant  it;  for  a  warranty  is  void  which  is  not  made  and  an- 
nexed to  the  contract,  but  there  it  is  the  warranty  of  the  servant,  and  the  con- 
tract of  the  master;  but  if  the  master  do  agree  unto  it  after,  it  shall  be  said 
that  he  did  agree  to  it  ab  initio.  As  where  a  servant  doth  a  disseisin  to  the  use 
of  his  master,  the  master  not  knowing  of  it,  and  then  the  servant  makes  a  lease 
for  years,  and  then  the  master  agrees,  the  master  shall  not  avoid  the  lease  for 
years ;  for  now  he  is  in  by  reason  of  his  agreement,  ab  initio.  Where  the  servant 
promiseth  for  the  master,  that  the  master  shall  forbear  to  sue,  etc.,  and  shall 
by  such  a  day  deliver  to  the  defendant  the  obligation,  etc.,  and  the  defendant 
promised  to  pay  the  money  at  such  a  day;  and  the  master  having  notice  there- 
of agreeth  to  it,  it  is  now  the  promise  of  the  master  ab  imtio,  for  it  is  included 
in  his  authority  that  he  should  agree,  compound,  etc.,  and  he  hath  power  to 
make  a.  promise. 

( 1625 ) .  The  contract  of  the  servant  may  enure  to  the  advantage  or  disadvan- 
tage of  the  master;  but  in  both  cases,  the  master  ought  to  agree,  and  this  ought 
to  be  pleaded  specially.  As  if  a  bailiff  contracts  for  goods  to  stock  his  master's 
land,  the  count  should  be  upon  the  special  matter  with  an  averment  that  the 
master  agreed  to  it,  and  that  they  came  to  the  use  of  the  master;  so  where  it 
is  to  the  master's  advantage,  as  where  another  charges  himself  to  the  servant 
for  the  use  of  the  master,  the  count  ought  to  be  special,  per  Dodridge  and 
Haughton,  J.,  in  Truswell  v.  Middleton,  2  Rolle,  Rep.  269. 

(1632).  Master  sends  his  servant  to  a  shop  to  buy  goods,  and  he  buys  for  his 
master,  and  makes  not  the  contract  in  his  own  name.  Per  Richardson,  Ch.  J., 
and  not  denied,  that  the  master  shall  be  charged,  and  not  the  servant.  Anony- 
mous, Littleton,  374,  citing  2  Edw.  IV.,  6. 

(1641).  Noy's  Laws  of  England,  p.  *94.  "A  man  shall  not  be  charged  by  the 
contract  of  his  wife,  or  his  servant,  if  the  thing  come  to  his  use,  having  no  no- 
tice of  it;  but  if  he  authorize  them  to  buy  generally,  he  shall  be  charged  though 
tliey  come  not  to  his  use,  or  he  had  no  notice  thereof." 

"If  a  wife  or  servant  accustomed  to  buy  or  sell,  if  he  sell  his  master's  horse 
or  exchange  his  ox  for  wheat  which  comes  to  his  master's  use,  his  master  cannot 
have  an  action  of  trespass  for  it;  but  he  shall  be  charged  for  the  corn,  and  the 
other  need  not  show  that  he  had  warrant  to  buy  for  him." 

If  a  man  make  another  his  general  receiver,  who  receives  money,  and  makes 
an  acquittance,  and  pays  not  his  master,  yet  that  payment  discharges  the  debtor. 

Ibid.  p.  95.  A  contract  or  a  promise  made  to  the  wife  is  good,  when  the  hus- 
band agrees,  so  it  is  to  a  servant;  and  it  shall  be  said  to  be  made  to  the  husband 
and  master  himself. 
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(1658).  If  a  master  always  gives  liis  servant  money  to  buy  his  markets  with, 
it  is  good  evidence  to  discharge  the  master  in  an  action  brought  against  him  for 
goods  taken  upon  trust  by  that  servant.  Per  Glyn,  Ch.  J.,  in  Rouse's  Case,  cited 
in  15  Viner,  Abr.  p.  315. 

(1677).  If  I  give  my  servant  money  and  he  buys  on  trust,  I  shall  not  answer 
for  what  he  buys  on  trust;  but  if  I  send  sometimes  on  trust,  or  pay  scores,  I 
shall  answer;  per  Wild,  J.,  in  Southly  v.  Wiseman,  3  Keble,  625;  XV.  Ther.^ 
the  defendant  intrusted  his  servant  to  buy  provisions  and  paid  every  Saturday 
night  upon  the  servant's  note;  per  Cur.  the  defendant  is  to  be  charged;  for  he 
was  debtor  all  the  week  long;  but  if  he  had  always  given  money  beforehand  for 
the  week,  it  had  been  otherwise;  and  judgment  for  the  plaintiff,  nisi.  See  3 
Keble,  630. 

The  modern  theory  that  a  contract  made  by  a  servant  in  his  ca- 
pacity of  agent,  within  the  scope  of  an  authority,  either  expressly 
conferred  upon  him,  or  implied  from  the  nature  of  the  functions  dis- 
charged by  him,  is  binding  upon  his  master,  is  clearly  recognized 
in  several  of  these  statements.  It  is  manifest,  therefore,  that  the  doc- 
trine of  a  constructive  liability  was  applied  with  regard  to  the  con- 
tracts of  servants  at  a  much  earlier  date  than  such  liability  was 
recognized  with  regard  to  their  torts.  It  may  be  that  at  some  remote 
period  the  liability  of  a  master  for  a  contract  entered  into  by  his 
servant  was,  like  his  liability  in  respect  of  torts,  deemed  to  be  con- 
ditional upon  proof  that  he  directed  the  contract  to  be  made.  But, 
so  far  as  appears  from  the  sources  of  information  open  to  the  present 
writer,  the  law  concerning  the  contracts  of  servants  has  not  under- 
gone any  such  solution  of  continuity  comparable  to  that  which  has 
taken  place  in  the  law  concerning  their  torts.  See  §§  2233  et  seq., 
ante. 

2579.  Modern  doctrine. — Upon  the  consideration  of  the  question 
of  the  liability  of  the  master  upon  contracts  made  by  those  in 
his  service,  it  is  necessary  to  distinguish  between  the  scope  of  em- 
ployment of  agents  and  servants.  This  subject  has  already  been 
quite  fully  alluded  to.*  It  is  in  many  instances  in  considering  other 
questions  of  the  master's  liability  quite  difficult  to  draw  the  dis- 
tinction between  agents  and  servants,  and  for  many  purposes  it 
is  unnecessary.  And  in  treating  of  the  liability  of  the  master  for 
the  torts  of  his  servants,  it  would  be  misleading  to  limit  the  dis- 
cussion to  cases  in  which  the  wrong  was  done  by  a  mere  servant,  ex- 

1  See  ante,  §§  65-68. 
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eluding  the  torts  of  agents,  since  by  so  doing  a  full  presentation  of 
the  law  would  not  be  made.  When,  however,  the  subjects  of  contracts 
is  reached,  the  investigator  finds  himself,  not  within  the  territorial 
limits  of  the  law  of  master  and  servant,  but  wholly  in  the  domain 
t.f  the  law  of  agency;  consequently  no  exhaustive  discussion  of  the 
question  has  been  attempted.  It  is  true  that  some  text-book  writers 
and  many  courts,  especially  in  the  older  cases,  where  agents  were 
deemed  to  be  a  particular  class  of  servants,  refer  to  the  contracts  of 
servants ;  and  this  loose  use  of  terminology,  perhaps,  does  no  harm  in 
the  particular  cases  in  which  it  is  employed,  but  in  determining 
whether  the  rules  governing  such  contracts  should  receive  an  exhaus- 
tive discussion  in  a  work  on  master  and  servant,  it  is  necessary  to  con- 
sider where  the  service  of  a  servant  ends  and  that  of  an  agent  begins. 
Under  the  best  definitions  of  the  two  terms,  no  servant,  strictly  speak- 
ing, can  ever  make  a  contract.  Much  of  the  confusion  in  the  cases 
is  due  to  a  failure  to  recognize  the  fact  that  a  person  in  the  service  of 
another  may  serve  in  a  dual  capacity.  If  it  were  conceivable  that  a 
common  porter  in  the  employ  of  a  railroad  company,  who  is,  of  course, 
a  servant,  might  one  day  be  sent  out  with  full  power  to  make  a  con- 
tract of  consolidation  between  the  corporation  he  represented  and 
another  corporation  of  the  same  kind,  and  should  succeed  in  doing 
so,  this  would  not  be  a  contract  of  a  servant  because  of  the  fact  that 
his  general  employment  was  that  of  a  porter.  As  to  the  particular 
transaction  in  which  the  contract  was  made,  he  would  act,  not  as  a 
servant,  but  as  the  agent  of  the  corporation.  So,  if  a  butler  is  sent 
out  by  his  master  to  buy  provisions,  in  so  far  as  he  has  power  to  con- 
tract, he  is,  in  the  particular  transaction,  an  agent,  and  the  liability 
of  the  master  depends,  not  upon  the  law  of  master  and  servant,  but 
the  law  of  agency.  If  a  master  should  give  his  valet  a  power  of 
attorney  to  transfer  his  real  estate,  and  the  valet  should  make  the 
transfer,  the  rights  springing  therefrom  would  not  be  governed  by 
the  law  of  master  and  servant.  As  to  that  transaction,  he  would  be 
an  attorney,  and  the  mere  fact  that  he  received  only  his  regular  wages 
as  a  valet,  and  otherwise  performed  only  the  services  of  a  valet, 
would  not  make  the  rights  springing  from  the  transfer  any  different 
from  those  which  would  have  resulted  if,  instead  of  giving  the  valet 
the  power  of  attorney,  the  master  had  called  in  a  stranger  and  vested 
him  with  such  power.  The  representative  in  either  case,  as  to  the 
contract  entered  into,  is  an  attorney,  not  a  servant. 
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In  the  California  Code  *  an  agent  is  defined  as  one  who  repre- 
sents another  in  dealings  with  third  persons,  and  a  servant  as  one 
employed  to  render  personal  services  to  his  employer,  and  who  re- 
mains entirely  under  the  control  and  direction  of  the  latter.  This 
definition  has  heretofore  been  said  to  be  defective,  "since  a  person 
who  is  an  agent  according  to  the  definitions  given  in  the  former  may 
be,  and  very  often  is,  in  a  situation  which  corresponds  with  the 
definition  given  in  the  latter."  ^  But  while  an  agent  may  perhaps 
render  personal  services  to  his  employer,  this  is  not  to  say  that  the 
definition  is  defective  as  to  the  limitation  of  the  service  of  a  servant. 
In  other  words,  it  is  undoubtedly  true  that  whenever  one  person  rep- 
resents another  in  dealings  with  third  persons,  he  is  an  agent.  And 
there  will  be  no  difficulty  in  applying  this  definition  to  that  class  of 
cases  where  servants  are  sent  out  to  make  contracts,  by  recognizing 
the  fact  that  a  servant  may  become  an  agent.  The  very  fact  that  a 
servant  has  the  power  in  any  case  to  contract  gives  him  the  power 
to  exercise  discretion  and  judgment.  If  he  is  entirely  under  the 
control  and  direction  of  the  master,  he  cannot  contract.  It  is  this 
power  to  do  for  the  master  what  the  master  might  do  himself,  which 
makes  the  servant,  for  the  time  being,  the  agent,  and  the  master  tne 
principal. 

There  is  only  one  question  which  might  arise  in  this  class  of 
cases  which  justifies  any  treatment  in  a  work  on  master  and  servant, 
and  that  is  whether  there  is  anything  in  the  position  of  a  servant 
which  carries  with  it  the  implied  authority  to  make  a  contract  for 
his  master,  or  in  other  words,  to  act  as  his  master's  agent.  The 
typical  cases  of  this  sort  have  already  been  discussed,*  and  a  few 
more  may  be  referred  to  here  for  illustrative  purposes.® 

8  See  amte,  §  65.  in    the    purchaser.      Shearer   v.    Evans 

3  See  OMte,  §  65.  (1883)    89  Ind.  400. 

4  See    ante,    chapter    Lxvi.,    §§    1562-  In   the    absence    of    proof    of    special 
1564,    chapter   Lxxxvil.,    §§    2002-2004.  authority,  a  master  is  not  liable  for  the 

6  In  Moore  v.  Tiokle   (1831)    14  N.  C.  f^\  ofhis  servants  in  loaning  property 

(3  Dev.  L.)  244,  it  is  said  that  no  power  belonging  to  a  third  person  and  m  pos- 

t.     •  i        J  4!                 1  J.-       „/„„„  session  of  the  master.     Hart  v.  Maneii 

can  be  inf^red  from  a  "lation  of  mas-  ^^  ^^^^_  266,  40  Pac.  987. 

ter  and  servant  by  which  the  latter  can  ^^  engineer  in  the  service  of  a  rail- 

bind  the  former.  road   company   has   no   power,   without 

This,  as  explained  in  the  text,  should  special  authority,  to  bind  the  company 

be  put  on  the  ground  that  the  scope  of  by  his  contracts.     Gardner  v.  Boston  ti 

service  of  a  servant  does  not  extend  to  m_  r_  Co.  { 1879 )  70  Me.  181.   The  court 

negotiajtions  with  third  persons.  said :     "The  plaintifif  claims  that  he  was 

The  mere  fact  that  a  hired  servant  in  employed  by  one  Bacon,  an  engineer  in 

control   of   a   farm   has   possession   and  the  service  of  the  defendants.     There  is 

control  of   his  master's   property  gives  no   evidence   to    show   that   Bacon    was 

him  no  power  to  sell  wheat  or  vest  title  specially    authorized   to    hire   men.      It 
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From  what  has  been  stated,  it  would  seem  to  follow  logically  that 
there  is  nothing  in  the  contract  by  which  the  relation  of  master  and 


would  be  an  unusual  proceeding  if  he 
were  so  autliorized.  As  an  engineer, 
without  special  authority,  he  would 
have  no  power  to  bind  the  defendants. 
He  would  be  no  more  than  an  employee 
of  the  corporation.  The  engineer  ordi- 
narily cannot  employ  others  to  do  the 
work  which  contractors  have  agreed  to 
do,  and  make  the  corporation  liable  for 
its  payment." 

A  master  is  not  liable  to  a  tradesman 
employed  by  a  servant  to  do  work,  al- 
though the  thing  upon  which  the  work 
was  done  belongs  to  the  master.  Hisoox 
V.  Oreenwood    (1803)    4  Esp.  174. 

So  a  master  is  not  liable  for  clothes 
ordered  by  his  coachman  without  his 
authority.  Hunter  v.  Berkeley  (1836) 
7    Car.    &   P.   413. 

If  a  servant  who  is  sent  to  receive 
money  from  a  creditor  of  his  master 
accepts  a  goldsmith's  note  instead  of  it, 
such  acceptance  is  not  binding  on  his 
master,  unless  he  afterwards  acquiesces 
in  it.  Ward  v.  Evans  (1703)  2  Ld. 
Raym.  928,  2  Salk.  442. 

A  man  was  employed  as  coachman 
by  the  defendant,  under  an  arrange- 
ment that  his  master  should  pay  him  a 
certain  sum  per  week  per  horse,  and 
that  he  should  for  such  payment  supply 
forage  and  shoeing.  The  plaintiff  sup- 
plied forage  for  the  horse  on  the  order 
of  the  coachman.  It  was  admitted  by 
the  plaintiff  that  he  knew  that  some  of 
his  customers  had  similar  arrangements 
with  their  coachmen  to  forage  their 
horses.  Collins,  M.  R.,  said  that  the 
case  was  one  which,  as  express  author- 
ity to  pledge  the  master's  credit  was 
distinctly  negatived,  must  rest  on  os- 
tensible authority  alone.  "It  certainly 
cannot  be  said,  as  a  matter  of  law,"  he 
declared,  "that  a  coachman  or  groom  has 
ostensible  authority  to  pledge  his  mas- 
ter's credit  for  forage  for  his  horses. 
The  mere  relation  of  master  and  coach- 
man does  not  of  itself  involve,  as  a  mat- 
ter of  law,  such  authority."  The  learned 
judge,  upon  an  examination  of  the  evi- 
dence, reached  the  conclusion  that  it  did 
not  show  that  there  had  been  any  hold- 
ing out  by  the  defendant,  of  the  coach- 
man as  having  authority  to  pledge  his 
credit.  The  contractor  took  the  risk  of 
the  statement  of  the  coachman  being 
false,  and  in  spite  of  his  knowledge  of 


the  existence  of  similar  arrangements 
between  coachman  and  their  masters, 
took  no  trouble  to  ascertain  whether 
any  such  arrangement  had  been  made  in 
this  instance.  "We  certainly  cannot  as- 
sume," said  the  court,  "that  it  must  be 
taken  as  common  knowledge  that  coach- 
men have  prima  facie  authority  to 
pledge  their  master's  credit  for  forage, 
and  that  the  onus  is  thrown  on  the  de- 
fendant of  making  the  fact  of  any  limi- 
tation of  such  authority  known  to  per- 
sons who  supply  forage."  Wright  v. 
Glyn  (1902)  18  Times  L.  R.  (C.  A.) 
404,  reversing  (1901)  17  Times  L.  R. 
434. 

A  coachman  furnished  by  his  master 
with  money  to  pay  the  transportation  of 
his  masteps  team  has  no  implied  au- 
thority to  have  the  cost  of  transporta- 
tion charged  to  his  master.  Scmgertiea 
<Sz  New  York  8.  B.  Co.  v.  Miller  (1902) 
76  App.  Div.  167,  78  N.  Y.  Supp.  451. 
The  court  said:  "This  rule  of  law  is 
a  salutary  one  and  seems  to  be  neces- 
sary for  the  protection  of  principals 
against  the  fraudulent  acts  of  their 
agents.  The  seller  can  always  protect 
himself  by  demanding  cash  or  proof  of 
authority  to  purchase  upon  credit.  With 
any  other  rule  the  principal  is  power- 
less to  protect  himself  against  the  fraud 
of  an  agent  who  may,  under  the  rule 
as  held  below,  squander  the  funds  in 
trusted  to  him  and  pledge  the  credit 
of  the  principal  for  the  purchase  made. 
If  the  principal  seeks  to  protect  himself 
by  requiring  all  authorized  purchases 
of  his  agent  to  be  made  upon  credit,  and 
advancing  no  funds  therefor,  he  then 
renders  himself  liable  for  unauthorized 
purchases  made  upon  his  credit.  It  is 
a  well-recognized  rule  of  law  that  if  a 
principal  authorize  the  agent  to  pledge 
his  credit  for  property  or  services  whicli 
he  is  authorized  to  procure,  he  gives  to 
him  an  implied  authority  to  pledge  his 
credit  for  whatsoever  he  may  purchase 
though  unauthorized,  if  it  be  within  the 
scope  of  his  agency.  The  principal  could 
only  protect  himself  by  personally  su- 
perintending all  purchases.  This,  of 
course,  is  impossible.  The  strict  limi- 
tation of  an  agent's  power  to  pledge 
the  credit  of  the  principal  is  an  essential 
safeguard  to  large  commercial  transac- 
tions which  must  be  conducted  through 
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servant  is  established,  which  ought  to  give  a  servant  a  right  to  act  as 
an  agent,  and  in  the  cases  which  do  hold  the  master  liable,  there  is 


agents.  It  is  a  limitation  of  which  thu 
law  gives  noitice  to  all  persons  dealing 
with  agents.  I  am  unable  to  see  any 
distinction  in  principle  between  the  pur- 
chase of  property  on  credit  and  the  pur- 
chase of  service  upon  credit.  If  there- 
be  no  implied  authority  from  the  fact 
of  agency  in  an  agent  to  pledge  the  credit 
of  his  principal  for  property  purchased 
and  used  by  the  principal,  I  am  unable 
to  see  why  there  should  be  any  implied 
authority  in  the  agent,  from  the  mere 
fact  of  agency,  to  pledge  the  credit  of 
liis  principal  for  services  rendered.  This 
plaintiff  could  have  protected  himself  by 
demanding  cash  for  the  transportation, 
and  could  even  have  enforced  that  de- 
mand by  asserting  its  lien.  This  is  not 
a  ease  where  one  of  two  innocent  parties 
must  suffer.  If  there  be  no  implied 
authority  in  the  agent,  from  the  mere 
fact  of  agency,  to  pledge  the  credit  of 
his  principal,  the  plaintiff  was  not  an 
innocent  party  in  giving  that  credit.  The 
rule  is  unquestioned  that  an  agent  may 
charge  his  principal  not  only  within  his 
actual  authority,  but  within  his  appa- 
rent authority;  but  there  is  no  apparent 
authority  to  pledge  the  credit  of  the 
principal  from  the  mere  fact  of  agency." 

It  will  be  seen  that  the  court  here 
applies  the  rules  governing  the  relation 
of  principal  and  agent,  which  is,  of 
course,  proper. 

A  master  is  not  liable  for  spirituous 
liquors  ordered  by  his  butler  in  the 
name  of  the  master,  unless  there  is  evi- 
dence to  show  that  the  butler  had  au- 
thority for  so  doing.  MoMnder  v.  Con- 
yers  (1817)  2  Starkie,  281— Ellenbor- 
ough. 

If  a  person  who  has  been  in  the  habit 
of  paying  ready  money  gives  his  servant 
money  to  buy  meat  for  the  use  of  the 
family,  and  the  servant,  instead  of  pay- 
ing ready  money,  orders  the  meat  on 
credit  and  embezzles  the  money,  the 
master  is  not  liable  to  pay  over  again. 
Stubbing  v.  Heintz  (1791)  Peake,  N.  P. 
Gas.  47,  3  Revised  Rep.   651 — Kenyon. 

A  laborer  on  a  railroad  has  no  power 
to  bind  the  company  by  a  contract  for 
the  construction  of  cow  gaps  and  bar- 
riers. Kentucky  Union  B.  Co.  v.  Forlc- 
ner  (1897)  19  Ky.  L.  Rep.  378,  40  S.  W. 
462. 

An  authority  to  a  servant  to  sell  in 


market  overt  will  not  justify  a  sale  by 
him  elsewhere.  Metcalfe  v.  Lumsden 
(1844)  1  Car.  &  K.  309.  The  court 
said:  "An  authority  to  sell  may  be 
either  express,  as  when  an  actual  order 
to  sell  is  given,  or  it  may  arise  from 
ordinary  usage,  as  in  the  case  of  a  serv- 
ant in  a  shop  or  market,  or  where  the 
master  has  been  in  the  habit  of  sending 
his  servant  to  sell  at  a  particular  place. 
Had  the  defendant,  therefore,  purchased 
the  cattle  on  the  6th  of  September  in  the 
market,  he  might  have  been  protected; 
but,  with  regard  to  the  authority  whicli 
R.  had  on  the  7th  of  September,  the 
only  evidence  is  that  he  was  authorized 
to  take  the  cattle  to  depasture;  and 
this,  indeed,  appears  to  have  been,  at 
first,  the  defendant's  own  opinion. 
Afterwards,  however,  on  the  drover  rep- 
resenting to  the  defendant  that  he  had 
authority  from  the  plaintiff  to  sell,  the 
defendant  buys  the  cattle  from  him; 
and  who  then  is  to  suffer  by  the  drover's 
dishonesty  ?  Clearly,  the  party  who  was 
guilty  of  incaution.  The  defendant 
might  have  ascertained  whether  E.  had, 
in  fact,  authority  to  sell  or  not;  but  not 
having  done  so,  and  having  afterwards 
refused  to  give  up  the  cattle  to  the 
real  owner,  on  the  ground  of  a  purchase 
from  a  party  who,  it  turns  out,  had  no 
authority  to  sell,  he  has  been  guilty  of 
a  conversion.  And  see,  per  Lord  Ellen- 
borough,  M'Combie  v.  Davies  (1805)  6 
East,  538,  540,  2  Smith,  557,  8  Revised 
Rep.  534." 

In  this  case  the  authority  given  the 
servant  to  sell  raises  the  status  of  the 
servant  to  that  of  an  agent  in  the  par- 
ticular transaction. 

A  bachelor  residing  in  a,  city  was  in 
the  habit  of  paying  his  domestic  servant 
£1  a  week  for  the  purpose  of  providing 
meat  and  vegetables,  but  not  bread  or 
groceries.  The  servant,  after  a  number 
of  ready-money  purchases  from  a  butcli- 
er,  got  from  him  a  pass  book,  and 
opened  an  account  with  him  in  the  mas- 
ter's name.  The  butcher  sent  meat  to 
the  master  for  sixteen  months,  during 
the  whole  of  which  time  the  master  was 
in  ignorance  of  the  account.  It  was 
held  (dissenting  Lord  Deas)  that  the 
master  was  not  liable.  Mortimer  v. 
Hamilton  (1868)  7  Sc.  Sess.  Cas.  Srd 
series,  158. 
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usually  something  besides  the  mere  master  and  servant  contract, 
from  which  the  servant's  authority  to  act  as  an  agent  is  implied. 


Lord  Inglis  considered  that  tlie  rule 
applicable  to  such  circumstances  was 
well  established  both  in  England  and  in 
Scotland,  and  that  there  was  no  case 
to  justify  the  tradesman  in  trusting  to 
the  authority  of  the  servant  to  convert 
a  custom  of  cash  payments  into  a  sys- 
tem of  credit,  so  as  to  bind  the  em- 
ployer. He  referred  to  the  earlier  case 
of  Indies  v.  Elder  (1793)  Hume's  Dec. 
340,  where  it  was  laid  down  that  "a 
servant  cannot  bind  his  master  for  the 
price  of  goods  without  a  mandate  to 
that  effect, — either  an  express  mandate, 
or  one  implied  from  his  conduct  and 
course  of  dealing." 

The  circumstances  were  distinguished 
from  those  in  Grieves'  Case  (1793) 
Hume's  Dec.  319,  in  which  the  master 
was  held  liable,  the  evidence  being  to 
the  effect  that,  after  a  series  of  weekly 
payments,  the  servant  extended  the 
credit  beyond  that  period.  The  fact  of 
the  master's  having  authorized  weekly 
payments  was  regarded  as  a  natural  in- 
let to  a  more  extensive  credit. 

Lord  Ardmillan  based  his  conclusion 
on  the  faot  that  the  only  intercourse  be- 
tween the  master  and  the  tradesman  be- 
fore the  pass  book  was  opened  had  been 
in  the  way  of  ready-money  dealing,  and 
was  disposed  to  think  that  the  master 
might  have  been  liable  if  the  case  had 
been  the  ordinary  one  of  credit  given 
for  one  or  two  months,  and  then  extend- 
ed by  the  servant. 

Lord  Kinloch  said:  "As  to  a  general 
mandate  there  was  none  such.  The  case 
is  not  that  of  a  wife  or  relative  holding 
a  wife's  place;  it  is  simply  the  case 
of  an  ordinary  servant,  differing  from 
the  ordinary  case  only  in  her  being  the 
servant  of  a  bachelor.  I  hold  that  such 
a  servant  has  no  general  prospositwa. 
She  may  possess  a  mandate  from  special 
authority,  and  its  existence  may  be  in- 
ferred, not  merely  from  express  words, 
but  from  facts  and  circumstances,  as 
from  a  course  of  dealing  on  credit,  sanc- 
tioned by  the  master.  But  in  this  case 
there  was  no  such  authority,  but  ex- 
actly the  reverse.  In  place  of  authority 
to  deal  on  credit,  the  servant  was  es- 
pecially authorized  to  deal  only  in  ready 
cash,  and  she  was  regularly  furnished 
with  money  for  that  purpose." 


"An  assumpsit  to  the  servant  for  tlie 
master  is  good  to  the  master;  and  an 
assumpsit  by  the  appointment  of  the 
master  of  the  servant  shall  bind  the 
master  and  is  his  assumpsit.  If  my 
baily  of  my  manor  buy  cattle  to  stock 
my  grounds,  I  shall  be  chargeable  in  an 
action  of  debt;  and  if  my  baily  sell  corn 
or  cattle,  I  shall  have  an  action  of  debt 
for  the  money;  for  whatsoever  comcH 
within  the  compass  of  the  servant's  serv- 
ice, I  shall  be  chargeable  with  and  like- 
wise shall  have  advantage  of  the  same. 
If  a  servant  selleth  a  horse  with  war- 
ranty, it  is  the  sale  and  contract  of  the 
master,  but  it  is  the  warranty  of  the 
servant,  unless  the  master  giveth  him 
authority  to  warrant  it,  for  a  warranty 
is  void  which  is  not  made  and  annexed 
to  the  contract;  but  there  it  is  the  war- 
ranty of  the  servant  and  the  contract 
of  the  master;  but  if  the  master  do 
agree  unto  it  after,  it  shall  be  said  that 
he  did  agree  to  it  ab  initio.  As  where 
a  servant  doth  a  disseisin  to  the  use  of 
his  master,  the  master  not  knowing  of 
it,  and  then  the  servant  makes  a  lease 
for  years,  and  then  the  master  agrees, 
the  master  shall  not  avoid  the  lease  for 
years;  for  now  he  is  in  by  reason  of 
his  agreement  o6  initio. 

"When  the  servant  promiseth  for  the 
master  that  the  master  shall  forbear 
to  sue,  etc.,  and  shall  by  such  a  day 
deliver  to  the  defendant  the  obligation, 
etc.,  and  the  defendant  promiseth  to  pay 
the  money  at  such  a  day,  and  the  mas- 
ter, having  notice  thereof,  agreeth  to  it, 
it  is  now  the  promise  of  the  master  ab 
initio,  for  it  is  included  in  his  authority 
that  he  should  agree,  compound,  etc., 
and  he  hath  power  to  make  a  promise." 
Beignior  d  Wolmer's  Case  (1624)  Godb. 
361. 

In  the  last-mentioned  case  the  term 
"servant"  is  evidently  used  in  its  an- 
cient extended  sense,  without  any  idea 
of  noticing  the  distinction  between  serv- 
ants and  agents. 

If  a  master  has  given  his  servant  pow- 
er to  act  as  his  agent,  he  will  be  liable 
under  the  rules  pertaining  to  the  lia- 
bility of  a  principal. 

"A  man  shall  be  charged  in  debt  for 
the   contract  of  his  bailiff  or   servant. 
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The  question  of  liability  in  every  case  turns  upon  implied  authority 
to  contract.  It  is  obvioxis  that  the  president  of  a  railway  has  more 
implied  authority  to  contract  for  his  company  than  a  track  walker. 
What  implied  authority,  however,  goes  with  various  positions  which 
persons  occupy  in  the  service  of  others,  belongs  to  and  is  governed 
by  the  law  of  agency,  and  not  by  the  laws  of  master  and  servant. 
The  cases  which  have  been  included  in  this  work  are  ample  to  illus- 
trate the  distinction. 


where  he  giveth  authority  unto  his  bail- 
iff or  servant  to  buy  and  sell  for  him." 
Fitzherbert,  Nat.  Brev.  p.  277. 

If  a  master  has  ordered  goods  on  cred- 
it from  a  tradesman,  and  the  servant 
has  ordered  further  goods,  the  master 
will  be"  held  liable,  although  the  goods 
were  ordered  without  his  assent,  or  even 
against  his  orders,  privately  given  to 
the  servant.     Erskine,  Inst.  III.   3,  33. 

Where  a  servant  has  once  been  held 
out  by  his  master  as  having  authority 
to  pledge  his  credit,  that  authority  can- 
not be  withdrawn  merely  by  orders  to 
the  servant,  without  notice  to  the 
tradesmen,  express  or  implied.  Stavely 
V.  Ueielli  (1800)   2  Fost.  &  F.  30. 

A  master  is  not  bound  by  the  guaran- 
ty of  a  horse  by  his  servant,  when  the 
master  authorized  him  to  sell  with  ex- 
press direction  not  to  warrant.  Trus- 
well  V.  MiMleton  (1623)  2  Rolle,  Rep. 
269. 

Where,  on  the  purchase  of  a  horse, 
the  vendor  had  given  a  warranty  of 
soundness  generally,  and  the  servant 
who  was  sent  with  the  receipt  to  the 
agent  of  the  other  party  inserted  at  his 
request,  but  without  special  or  genera] 
authority  from  his  master,  "warranted 
sound  to  the  regiment,"  it  was  held  that 
the  master  was  not  bound  by  the  alter- 
ation of  the  warranty,  notwithstanding 
the  money  afterwards  came  to  his  hands. 
Strode  v.  Dyson    (1804)    1  Smith,  400. 

But  it  has  been  held  that  if  a  servant 
of  a  horse  dealer  warrants  his  employ- 
er's horse  on  sale  without  authority, 
his  master  is  bound  thereby.  Howard 
v.  Sheward  (1866)  12  Jur.  N.  S.  101.5, 
36  L.  J.  C.  P.  N.  S.  42,  L.  R.  2  C.  P. 
148,  15  L.  T.  N.  S.  183,  15  Week.  Rep. 
45. 


Of  course,  if  a  master  ratifies  the  con- 
tract made  by  his  servant  as  agent,  he 
is  bound  thereby  This  is  one  of  the 
well-established  rules  of  the  law  of 
principal  and  agent. 

If  a  factor  or  servant  buys  goods,  and 
they  come  to  the  use  of  the  master,  the 
master  shall  be  liable  for  them.  Manly 
V.  Scott  (1661)  2  Smith,  Lead.  Gas.  8th 
ed.  p.  471,  citing  Alford  v.  Eglisfield 
(1565)  Dyer,  230b;  Doctor  &  Student, 
137,  138. 

A  bookkeeper's  contract  for  the  pur- 
chase of  logs,  ratified  by  the  corporation 
employing  him,  binds  it.  Rowley  v. 
Stach-Oihhs  Lumber  Co.  (1910)  19 
Idaho,  107,  112  Pac.  1041. 

So,  if  the  master  uses  the  horses  hired 
by  his  coachman,  he  is  bound  to  pay 
therefor,  although  he  has  previously 
agreed  with  the  coachman  that  he  would 
pay  him  a  large  salary  to  provide 
horses,  unless  the  person  of  whom  the 
horses  were  hired  had  some  notice  that 
the  coachman  hired  them  on  his  own 
account,  and  not  for  the  master.  Bimell 
V.  Sampayo   (1824)    1  Car.  &  P.  254. 

In  McKenna  v.  Stay  man  Mfg.  Co. 
(1908)  112  N.  Y.  Supp.  1099,  it  is  said 
that  every  servant  is  an  agent,  though 
the  converse  is  not  true.  This  state- 
ment, however,  is  not  accurate  if  the 
best  definitions  of  agents  and  servants 
are  accepted  as  correct.  The  scope  of 
employment  of  agents  and  servants  is 
diff'erent,  and  while  a  servant  is  render- 
ing personal  services  to  his  master  un- 
der the  latter's  entire  control  and  direc- 
tion, he  is  not  the  master's  agent  in  the 
legal  sense.  It  is  obvious,  however,  that 
the  latter  part  of  the  court's  statement, 
that  is,  in  effect,  that  not  every  agent 
ia  a  servant,  is  true. 
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A.    CeIMIKTAL  EESPONSIBILITT  OS'  SEEVANT  FOE  OFFENSES  COMMITTED 

BY  HIM. 

2580.  Introductory, —  This  chapter  is  not  intended  to  cover  cases 
of  larceny  by  servants. 

The  statutes  with  regard  to  the  servant's  larceny  and  embezzle- 
ment of  his  master's  property  fall  outside  the  scope  of  this  treatise, 
except  in  so  far  as  the  cases  in  which  they  have  been  construed  bear 
upon  the  meaning  of  the  word  "servant".''  ISTor  will  statutes  ex- 
pressly making  the  servant  criminally  responsible  for  certain  acts  be 
considered.  The  criminal  liability  of  a  servant  for  abandoning  his 
employment  is  discussed  elsewhere.^       It  may  be  asserted  as  a  gen- 

1  See  §§  2,  7,  ante.  8  See  §  318,  ante. 
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eral  rule  that  a  servant  doing  an  unlawful  act  in  his  master's  service 
is  personally  answerable  therefor*  except  in  a  few  instances  where 
the  statutes  so  restrict  responsibility  as  to  make  the  master  alone 
liable.  There  is  nothing  in  the  relation  of  master  and  servant  which 
would  shield  a  person  from  the  penalty  for  an  act  which  would  be  a 
criminal  offense  if  committed  by  him  in  serving  his  ovm  purpose. 
Since  a  criminal  act  is  one  committed  against  the  peace  of  the  state, 
it  cannot  matter  in  what  civil  relation  to  another  the  person  actually 
doing  the  forbidden  act  may  stand,  unless,  as  a  result  of  such  rela- 
tion, the  will  of  the  person  acting  is  controlled  or  destroyed,  and 
such  is  not  the  effect  of  the  master's  contract  with  the  servant, 
Ordinarily  a  servant  must  answer  for  his  criminal  acts  as  if  the 
relation  of  master  and  servant  did  not  exist;  but  there  may  be  in- 
stances in  which  this  relationship  would  shield  him.  If,  for  example, 
no  offense  would  be  committed  were  the  act  done  by  the  master  him- 
self, the  servant  would  not  be  responsible  criminally  therefor  while 
obeying  the  master's  orders.  If  it  is  not  arson  for  a  man  to  burn  his 
own  house,  his  servant  will  not  be  guilty  of  arson  if  he  applies  the 
torch  at  his  master's  command.*  The  principles  governing  the  crim- 
inal responsibility  of  servants  for  their  own  acts  committed  in  the 
master's  service  will  be  fully  discussed  in  the  following  sections  in 
treating  of  their  application  to  particular  offenses. 

2581.  Liability  for  sale  of  intoxicating  liquors;  in  general. — The 
question  which  has  somewhat  troubled  the  courts  with  reference  to 
the  illegal  sale  of  intoxicating  liquors  is  how  far  the  master  is  re- 
sponsible for  the  acts  of  his  servant  committed  without  the  master's 
knowledge  or  consent,  and  against  his  express  orders.^  Very  slight 
doubt  has  been  entertained  at  any  time  as  to  the  criminal  responsi- 
bility of  the  servant  himself,  although  the  disposition  to  prosecute 
him  for  his  ovsm  acts  has  not  been  as  great  as  the  desire  to  fasten 
liability  upon  the  master.  If  the  servant  violates  the  liquor  laws, 
the  fact  that  he  is  working  for  someone  else  is  no  defense  to  an  in- 
dictment therefor.*  But  it  has  been  held  that  a  servant  cannot  be  con- 
victed for  illegal  sale  of  liquors  on  the  master's  premises,  in  the 

estate  V.  Waiker  (1839)   16  Me.  241.  as  his  principal,  to  indictment,  although 

*Boherts   v.   State    (1870)     7    Coldw.  he  acted  without  compensation  in  mak- 

359.  ing  the  sale.    The  clerk  or  agent  making 

1  See  §§  2569  et  seq.,  ante.  the     illegal     sale     may     be     convicted. 

8  In  Hiers  v.  State  (1906)  52  Fla.  25,  State  v.  Broien    (1910)    151  Mo.  App. 

41  So.  881,  it  is  said  that  it  is  well  set-  349,  131  S.  W.  760.     If  he  soils  either 

tied  that  one  who,  in  violation  of  law,  on  his  own  account,  or  as  agent  of  an- 

sells  intoxicating  liquors  as  the  servant  other,    he   may   be   convicted.     Hall   v. 

of  another,  is  liable  personally,  as  well  State   (1906)   125  Ga.  31,  53  S.  E.  807. 
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presence  and  under  control  of  the  latter.'  The  contrary  view,  how- 
ever, has  also  been  expressed;*  and  this  would  appear  to  be  the 
sounder  rule.  jSTothing  short  of  a  dominating  control  over  the  will 
of  the  servant — of  actual  compulsion^ — should  excuse  him  for  his 
own  act  of  transgression.  Cases  in  which  such  an  overpowering 
influence  could  be  exerted  by  the  master  would  be  exceedingly  rare. 
The  fact  that  a  servant,  in  selling  liquor  contrary  to  the  command  of 
the  law,  has  no  pecuniary  interest  in  the  transaction,  the  profits  of 

If  the  purchaser  hands  the  pay  for  the  payment  for  it,  determined  to  maJ<e  the 
liquor  to  a  servant,  who,  in  turn,  gives  sale,  and  gave  the  orders  for  the  de- 
it  to  another  servant,  and  the  liquor  is  livery,  and  so  directly  participated  in 
afterwards  received  and  delivered  to  the  the  illegal  act.  Whether  he  was  the 
purchaser  by  the  first  servant,  the  latter  owner  of  the  property,  or  whether  he 
is  guilty  of  the  illegal  sale  and  may  be  was  an  agent,  or  salesman,  or  clerk  of 
made  to  answer  therefor.  Willis  v.  State  the  owner,  is  wholly  immaterial." 
{]897)  37  Tex.  Crim.  Rep.  82,  38  S.  W.  3  Com.  v.  Murplvy  (1887)  145  Mass. 
776.     A  servant  who  helps  to  keep  his  250,  13  N.  E.  892. 

master's  saloon  illegally  open  on  elec-  So,  under  an  information  against  the 
tion  day  is  criminally  responsible  there-  servant  for  selling  spirituous  liquors, 
for.  Janks  v.  State  (1890)  29  Tex.  it  was  held  that  the  servant  was  not 
App.  233,  15  S.  W.  815.  liable,  because  it  was  not  to  be  con- 
But  the  relation  of  master  and  serv-  sidered  as  his  selling,  but  that  of  his 
ant  or  of  principal  and  agent  must  be  master.  United  States  v.  SJmck  (1802) 
established.  If  the  defendant  merely  at  1  Cranch,  C.  C.  56,  Fed.  Cas.  No. 
the  request  of  the  owner  sets  out"  the  16,285;  United  States  r.  Paxton  (1801) 
glass  into  which  the  liquor  is  poured  1  Cranch,  C.  C.  44,  Fed.  Cas.  No.  16,013. 
and  from  which  it  is  drunk,  he  is  not  The  clerk  of  a  registered  druggist  is 
guilty  of  selling.  State  v.  Keith  ( 1891 )  not  liable  to  prosecution  for  a  sale  of 
46  Mo.  App.  525.  intoxicating  liquors  on  a  prescription 
A  servant  acting  under  due  authority,  where  the  pharmacist,  who  was  present, 
who  accepts  an  order  for  liquors  for  a  directed  the  sale  to  be  made.  State  v. 
seller  out  of  the  state,  may  be  in-  Uussell  (1903)  99  Mo.  App.  373,  73  S. 
dieted  for  an  unlawful  sale  in  Massa-  W.  297. 

chusetts,   if  the   liquors   are  thereafter       But  while  a  servant  of  the  proprietor 

delivered   to   the   buyer   in    that    state,  of  a  saloon  cannot  be  convicted  on  evi- 

Com.    V.   Eggleston    (1880)     128    Mass.  denoe  of  his  sale  of  intoxicating  liquor 

408.     The  court  said:      "A  distinction,  on  the  premises  in  the  presence  or  under 

however,   is   attempted  to   be  made  be-  the  actual  personal   supervision   of   liis 

tween  a  civil  and  a  criminal  act  of  sale,  employer,  if  the  servant,  in  carrying  on 

It  is  difficult  to  understand  upon  what  the  business  of  his  employer,  and  in  his 

basis;   for  it  is  the  otherwise  innocent  absence,  was  authorized  by  him  to  make 

and  lawful  act  of  sale  which  the  statute  illegal  sales  of  intoxicating  liquor,  and 

makes  criminal.     It  is  the  transaction  hfi  made  them,  both  may  be  found  guilty 

itself   which    is    criminal.        But   being  of  maintaining  a  tenement  for  the  ille- 

made    criminal    simply    because    it    is  gal  sale  of  intoxicating  liquors.     Com. 

malum  prohibitum,  it  can  be  but  a  mis-  v.  GalUgan  (1887)  144  Mass.  171,  10  N. 

demeanor;    and    everyone    who    partici-  E.  788. 

pates  in  the  sale  is  a  principal  offender.  4  An  indictment  for  keeping  spirit- 
Such  participation  must  be  in  the  sale  uous  liquors  for  sale  is  maintainable 
itself.  If  a  person  is  merely  a  mes-  against  the  bartender  of  a  saloon,  and 
senger,  by  whom  the  article  is  trans-  it  makes  no  difference  whether  the  sale 
mitted  from  seller  to  buyer,  and  has  no  is  made  in  the  presence  of  the  master 
part  in  the  act  of  sale,  he  is  not  re-  or  behind  his  back.  State  v.  McGwire 
sponsible.  In  this  case,  the  defendant  (1888)  64  N.  H.  529,  15  Atl.  213. 
was  the  person  who  actually  received  s  Cagle  v.  State  (1889)  87  Ala.  38, 
the  order  for  the  article  sold,  received  0  So.  300. 
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which  go  to  the  master,  does  not  afford  him  an  avenue  of  escape  from 
the  penalty  imposed  therefor.*  So  it  would  seem  that  the  question 
of  who  had  control  of  the  premises  or  business  at  the  time  of  an 
illegal  sale  could  be  immaterial,''  in  the  absence  of  special  provisions 
in  a  statute,  justifying  a  different  rule.  In  Michigan,  if  a  servant 
aids  in  keeping  a  saloon  open  illegally,  he  is  deemed  to  be  a  principal 
in  the  offense.'  And  it  has  been  held  elsewhere  that  a  servant  par- 
ticipating in  the  maintenance  of  a  liquor  nuisance  is  liable  as  a 
principal.*     But  in  Rhode  Island  a  mere  servant  who  keeps  and 


e  In. Caffle  v.  State  (1889)  87  Ala.  38, 
6  So.  300,  it  was  held  that  the  fact  that 
a  seventeen-year-old  girl  who  sold 
liquor  illegally  for  her  mother  had  no 
interest  in  the  transaction  would  not 
excuse  her. 

A  olerk  or  agent  may  be  convicted  of 
unlawful  sales,  although  he  has  no  pe- 
cuniary interest  in  the  business.  Abel 
T.  State  (1891)  90  Ala.  631,  8  So.  760. 

So,  a  clerk  may  be  guilty  of  violating 
the  local  option  law,  although  he  has 
no  pecuniary  interest  in  the  liquor. 
Fields  V.  State  (1906)  —  Tex.  Crim. 
Rep.  — ,  98  S.  W.  867. 

The  steward  of  a  club  having  no  right 
to  deal  in  liquors  is  guilty  of  a  sale  of 
liquors  in  supplying  them  at  his  own 
discretion  to  members  and  others,  for 
tickets  purchaseable  of  the  club  secre- 
tary, although  the  liquors  belong  to  the 
club.  Reg.  v.  Hughes  (1898)  29  Ont. 
Rep.   (Div.  Ct.)   179. 

'  Lack  of  control  of  the  building  or 
the  business  is  no  defense  to  a  prose- 
cution against  a  servant  for  keeping  a 
saloon  open  for  traflBc  on  Sunday,  under 
a  statute  authorizing  a  conviction  of  a 
servant  as  well  as  the  master.  Ramey 
V.  State  (1901)  —  Tex.  Crim.  Rep.  — , 
61  S.  W.  126. 

But  in  Massachusetts  a  clerk  will  not 
be  held  guilty  of  "maintaining  a  saloon" 
for  the  illegal  sale  of  liquor  unless  he 
makes  illegal  sales,  or  otherwise  as- 
sumes a  temporary  control  of  the  prem- 
ises, in  the  absence  of  the  proprietor. 
Com.  V.  Brady  (1888)  147  Mass.  583, 
18  N.  E.  568. 

A  servant  cannot  be  found  guilty  of 
maintaining  a  tenement  for  the  illegal 
sale  of  intoxicating  liquors,  on  the  the- 
ory that  he  was  present,  aiding  and 
abetting  the  proprietor.  Com.  v.  Gal- 
ligan  (1887)  144  Mass.  171,  10  N.  E. 
788.  The  court  said:  "The  defendants 
■could  be  jointly  found  guilty  only  by 
M.  k  S.  Vol.  VII.^98. 


proof  til  at  they  jointly  kept  or  main- 
tained the  nuisance  charged.  If  one 
was  sole  proprietor,  and  the  owner  only 
kept  or  maintained  the  nuisance  as  his 
servant,  under  his  direct  personal  super- 
vision, the  latter  could  not  be  convicted. 
If,  however,  the  servant,  in  carrying  on 
the  business  of  his  employer,  and  in  the 
absence  of  his  employer,  was  authorized 
by  him  to  make  illegal  sales  of  intoxi- 
cating liquor,  and  made  such  sales,  both 
could  be  found  guilty  of  maintaining 
the  nuisance." 

i  People  V.  Barnes  (1897)  113  Mich. 
213,  71  N.  W.  504. 

One  employed  in  a  saloon  as  bartend- 
er, to  sell  both  in  the  presence  and 
absence  of  the  proprietor,  is  guilty  as 
a,  principal  in  selling  lager  beer  in  the 
ovnier's  absence,  under  a  statute  making 
it  an  offense  to  "keep"  a  saloon  or  place 
where  liquors  are  sold,  since  all  who  aid 
and  assist  are  guilty  as  principals. 
People  V.  Rice  (1894)  103  Mich.  350, 
61  N.  W.  540.  McGrath,  Ch.  J.,  in  his 
opinion,  said:  "I  think,  however,  that 
those  who  aid  and  assist  in  the  com- 
mission of  a  misdemeanor  are  liable  as 
principals  in  that  class  of  cases  only 
where  the  offense  is  malum,  in  se,  or 
criminal  in  itself,  and  not  merely  malum 
prohihitum.  The  statute,  it  seems  to 
me,  aims  to  reach  any  person  who  manu- 
factures, sells,  gives  away,  or  furnishes, 
and  the  person  also  who  keeps  the  place 
where  manufactured,  sold,  given  away, 
or  furnished.  I  do  not  think  that  the 
language  'to  keep  a  saloon  or  place'  can 
be  held  to  apply  to  a  mere  bartender 
who  is  under  the  immediate  control  of 
the  master,  although  such  master  may 
be  temporarily  absent, — at  dinner,  per- 
haps. As  between  the  two  persons  here 
charged,  the  proprietor  should  be  the 
one  who  keeps  the  place  under  the  stat- 
ute." 

9  Me.  amendatory  act  1887.     State  v. 
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maintains  a  tenement  for  the  illegal  sale  of  intoxicating  liquors, 
under  the  direct  personal  supervision  of  the  master,  cannot  be  con- 
victed for  maintaining  a  nuisance.^" 

It  has  been  held  that  a  clerk  vs^ho  sells  intoxicating  liquor  kept  by 
his  employer  may  be  convicted  of  violating  an  ordinance  forbidding 
the  keeping  of  intoxicating  liquor  for  unlawful  sale.*^  So,  a  servant 
or  agent  completing  an  illegal  sale  for  a  foreign  master  or  principal 
has  been  declared  guilty  of  the  sale.^^ 

As  a  master  may  be  guilty  of  an  illegal  sale  of  liquor  by  his  serv- 
ant, acting  under  his  control,''  so  a  servant  may,  for  a  like  reason, 
be  responsible  for  the  criminal  act  of  a  subordinate." 

Under  a  statute  forbidding  Sunday  selling  by  a  person  employed 
by  the  saloon  keeper,  it  has  been  declared  unnecessary  that  the 
servant  be  employed  as  a  salesman.^' 

Sullivan    (1891)     83   Me.    417,   22    Atl.  intendence  of  the  house,   however  brief 

381.    In  Iowa  a  bartender  or  clerk  who  the  time,  will  sustain  an  indictment  for 

illegally  sells  liquors  in  a  saloon  may  keeping  and  maintaining  a  house  as  a. 

be  indicted  for  nuisance.     Rev.  Stat.  §  liquor  nuisance,  although  ho  was  only 

1564;  State  v.  Stucker  (1871)  33  Iowa,  the  clerk  or  servant  of  the  householder. 

395.  St.  Johnshury  v.   Thompson    (1887)    59' 

One  who  sells  intoxicating  liquors  in  Vt.  309,  59  Am.  Rep.  731,  9  Atl.  571. 

a   saloon    is   indictable   for   a   nuisance  W  R.   I.   Pub.    Stat.    chap.    80 ;    State 

though  he  did  so  as  an  accommodation  v.  Qravelin  (1889)  16  R.  I.  407,  16  Atl. 

to  the  proprietor,  and  was  never  paid  914.     See  also  Com.  v.  Galligan,  supra, 

for  his  services,  and  had  no  interest  in  note  7. 

the  saloon  or  in  the  building  in  which  H  Toney    v.    Atlanta     (1909)     6    Ga. 

it  was  kept,  under  Iowa  Code,  §§  1542,  App.  356,  64  S.  E.  1106. 

1543,   providing  that  "no   person   shall  ^^  Schondel  v.  State    (1910)    174  Ind.. 

own   or   keep,   or   be   in   any  way   con-  734,  93  N.  E.  67. 

cerned,  engaged,  or  employed  in  own-  A  sale  of  whisky,  completed  by  per- 
ing  or  keeping,  any  intoxicating  liquors  sonal  delivery  by  a  barkeeper,  render* 
with  intent  to  sell  the  same  in  this  the  latter  criminally  responsible  there- 
state,  or  to  permit  the  same  to  be  sold  for.  Com.  v.  Bottom  (1910)  140  Ky. 
therein,  in  violation  of  the  provisions  212,  130  S.  W.  1091. 
hereof;    and   any   person   who   shall   so  13  gee  supra. 

own  or  keep,  or  be  concerned,  engaged,  l*  A  barkeeper  may  be  guilty  of  sell- 

or  employed  in  owning  or  keeping,  such  ing   liquor    on    Sunday,    if   the   sale   is. 

liquor,  with   any  such   intent,   shall  be  made  by  a  porter  under  his  control,  and 

deemed,  for  the  first  offense,  guilty  of  subject  to  his  orders.     Collins  v.  State 

a  misdemeanor"  §  1542)  ;  and  that  "in  (1895)  —  Tex.  Crim.  Rep.  — ,  29  S.  W. 

case    of    a   violation    of    the    preceding  275. 

section     ( and     certain     other     sections  16  So,  where  the  ax;cused  servant  was. 

named)  the  place  is  declared  a  nuisance ;  hired  to  help  in  cleaning  out  a  saloon 

'and  whoever   shall  erect,  or  establish,  and  moving  the  fixtures,  and  while  so 

or  continue,  or  use  any  building,  erec-  engaged  carried  a  pint  of  whisky  from' 

tion,  or  place  for  any  of  the  purposes  the    barkeeper    to    the    prosecutor,    the 

prohibited     in     said     section     shall    be  servant  was  guilty  of  assisting  in  the 

deemed  guilty  of  a  nuisance'."  (§  1543.)  sale  of  intoxicating  liquors  on  Sunday. 

State  V.  Eerselus   (1892)   86  Iowa,  214,  Burnett  v.  State   (1901)   42  Tex    Crim 

53  N.  W.  105.  Rep.  600,  62  S.  W.  1063. 

In  Vermont,  proof  that  defendant  was 
present,  having  entire  control  and  super- 
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2582.  Liability  of  servant  of  unlicensed  master. — The  rules  relating 
to  the  criminal  responsibility  of  servants  for  the  illegal  sale  of  liquor 
apply  to  sales  made  by  the  servant  of  an  unlicensed  master,  and  to 
other  acts  forbidden  to  be  done  v^ithout  a  license.  If  the  act  is  posi- 
tively prohibited,  and  it  is  the  public  policy  absolutely  to  prevent  it 
unless  licensed,  it  becomes  the  duty  of  the  servant  to  inform  himself 
"whether  or  not  his  master  has  the  requisite  license,  for  he  trusts  him 
at  his  peril.*  It  is  not  necessary  that  he  have  a  pecuniary  interest  in 
the  business  to  charge  him  with  responsibility.*  And  it  is  immaterial 
that  the  one  acting  as  agent  in  such  a  transaction  gets  no  compen- 
sation for  his  services.*  It  has  been  held  in  such  a  case  that  the 
servant  is  a  principal  in  the  misdemeanor,*  and  that  belief  that  his 
master  possessed  a  license  will  not  excuse  him.^ 

It  is  a  well-settled  rule  that  if  the  sale  of  intoxicating  liquors  with- 
out a  license  is  positively  forbidden  by  statute,  the  servant  cannot 
escape  the  penalty  for  such  a  sale  by  a  plea  that  he  was  acting  for 
his  master.''    If  the  statute  or  ordinance  is  broad  enough  in  its  scope 

lAnte,  §  2581.  Chastavn    (1890)    19   Or.    176,   23   Pac. 

2  An  ordinance  imposing  penalties  for    963. 

failure  to  pay   a  license  tax,  not  only  *  State  y.  Buglee   (1849)    22  Vt.  32; 

upon  merchants,  but  upon  all  agents  or  State  v.  Keith  (1891)  46  Mo.  App.  525. 

employees  of  such  merchants  who  trans-  s  People  v.  DeGroot  (1896)   111  Mich. 

act  the  unlicensed  business  devolves  on  245,    69    N.   W.    248;    People   v.    Smtle 

the  agent  or  employee  the  responsibil-  (1889)    74  Mich.  250,  2  L.R.A.  494,  41 

ity    to     inform     himself     whether     the  N.  W.  908. 

license  tax  has  been  paid  and  the  busl-  8  In  State  v.  Ghastwin   (1890)    19  Or. 

ness     licensed.       Emporia     v.     Becker  176,  23  Pac.  963,  it  was  held  to  be  no 

(1907)    76   Kan.   181,   12  L.R.A.(N.S.)  defense  that  the  employee  honestly  be- 

940,  90  Pac.  798.  lieved    his    employer    had    procured    a 

It  is  the  employee's  duty  to  satisfy  license,  and  was  misled  into  this  belief 

himself  that  his  employer  has  procured  by  his  employer. 

the  license.     Com.  v.  Eadley   (1846)   11  But    in    Tardiff   v.    State    (1859)    23 

Met.  66;  Haifs  v.  State    (1850)    13  Mo.  Tex.  169,  it  was  intimated  that,  under 

246;    State  v.   Chastain    (1890)    19   Or.  the  Penal  Code  of  Texas,  it  would  be  a 

176,    23    Pac.    963;     Tardiff    v.    State  defense   if   the   employee   was   led   into 

( 1859 )   23  Tex.  169.  such  a  mistaken  belief  through  no  want 

3  In  Dentler  v.  State  (1895)  112  Ala.  of  care  on  his  part. 

70,  20  So.  592,  it  was  held  that  a  clerk  1  Aiel  v.  State  (1891)   90  Ala.  631,  8 

or  agent  could  be  convicted  of  the  of-  So.  760;  State  v.  Keith   (1881)   37  Ark. 

fense  of  being  an  unlicensed  dealer  in  96 ;  Johnson  y.  State  (1881)  37  Ark.  98; 

playing  cards  on  proof  that  neither  he  Baird  v.  State   (1889)   52  Ark.  326,  12 

nor  his  employer  had  a,  license,  and  that  S.  W.  566;   Com.  v.  Uadley   (1846)    11 

he  assisted  in  carrying  on  the  business.  Met.  66;  People  v.  Metzger  (1893)    95 

though  he  had  no  pecuniary  interest  in  Mich.  121,  54  N.  W.  639;  People  v.  De 

it  other  than  as  mere  clerk  or  agent.  Oroot   (1896)   111  Mich.  245,  69  N.  W. 

To    the    same    effect,    Abel   v.    State  248;  Isbell  v.  State  (1850)   13  Mo.  86; 

(1891)    90  Ala.  631,  8  So.  760;   Camp-  Hays  r.  State  (1850)  13  Mo.  246;  State 

bell  V.  Anthony  (1889)  40  Kan.  652,  20  v.  Bryant   (1851)   14  Mo.  340;  Board  of 

Pac.   492;    Com.  v.   Eadley    (1846)    11  Excise  v.   Dougherty    (1869)    55   Barb. 

Met.  66;   People  v.   Metzger   (1893)    95  332;   French  v.  People   (1856)    3  Park. 

Mich.  121,  54  N.  W.  639;  and  State  v.  Grim.    Rep.     114;     State    v.    Chastain 
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to  prohibit  all  unlicensed  persons  from  doing  the  prohibited  act,  a 
servant  cannot  plead  in  his  defense  the  relation  of  master  and  serv- 
ant* 

So,  where  an  ordinance  required  both  insurance  agents  and  insur- 
ance companies  to  pay  a  license  tax,  and  prohibited  anyone  from 
acting  as  agent  for  an  unlicensed  company,  a  licensed  insurance  agent, 

(1890)   19  Or.  176,  23  Pac.  963;  Twrdiff  no  license,  but  the  language  of  the  court 

V.  State   (1859)   23  Tex.  169;  LaNorris  conveys  the  idea  that,  even  though  the 

V.  State  (1882)  13  Tex.  App.  33,  44  Am.  employer  has  been  licensed,  the  employee 

Rep.   699;    State  v.   Bugbee    (1849)    22  must    also    be    licensed    before    he    can 

Vt.  32 ;   Reg.  v.  Hoioard    ( 1880 )    45  U.  lawfully  sell. 

C.  Q.  B.  346.  Under  Wyoming  Comp.  Stat.  1910,  § 

A  servant  who  sells  liquors  when  the  2832,    providing    that    no    person    shall 

occupation   tax   has    not    been    paid   is  directly   or   indirectly   sell   intoxicating 

subject  to  prosecution  under  Tex.  Pen.  liquors  without  a  license,  and  that  in 

Code,  art.  110,  as  well  as  the  master,  case   of   violation   by   any   corporation, 

Davidson  v.  State   (1889)   27  Tex.  App.  every  officer   or   employee  conniving  at 

262,  11  S.  W.  371.  any  sale  shall  be  subject  to  the  punish- 

A  servant  is   subject  to  the  peiuilty  ment  imposed,  one  selling  liquors  for  a 

imposed  by  Mo.  Rev.  Stat.  1889,  §  3890,  corporation  is  guilty  of  selling  without 

for   sale   without   taking  the   oath   and  a  license,  where  neither  he  nor  the  cor- 

giving    the    bond    required,    where    the  poration   has   a   license.     It   makes   no 

master  has  not  complied  with  the  stat-  difference  whether  he  acted  for  himself 

ute.     State  y.  O'Connor   (1896)    65  Mo.  or  as  agent  or  employee  of  another  per- 

App.  324.  son   or    corporation.      Russell   v.   State 

The  employees  of  a  club  which  sells  (1911)   —  Wyo.  — ,  116  Pac.  451. 

liquors  to  its  members  are  equally  liable  A  permit  to  sell  intoxicating  liquors, 

with   their   master   for   selling  without  held  by  a  principal,  is  no  protection  to 

paying    the    tax,    under    the    Michigan  his  agent  who  makes  unlawful  sales  of 

liquor  law  of  1887,  p.  458,  §  24.    People  intoxicating  liquors,  under  Iowa  Code, 

V.  Soule   (1889)   74  Mich.  250,  2  L.R.A.  §   1540,   making  it  a  misdemeanor  for 

494,  41  N.  W.  908.  any  person  not  holding  a  permit  to  sell 

But     in     United    States    v.     Paxton  intoxicating  liquors,  and  providing  that 

(1801)  1  Cranch,  C.  C.  44,  Fed.  Cas.  No.  all  olerks,  servants,  and  agents  engaged 
16,013,    and    United    States    v.    Shuck  or  employed  in  the  manufacture,  sale,  or 

(1802)  1  Cranch,  C.  C.  56,  Fed.  Cas.  keeping  for  sale,  in  violation  of  the 
No.  16,285,  the  court  instructed  the  jury  chapter,  of  any  intoxicating  liquors, 
that,  if  they  should  be  of  opinion  that  shall  be  charged  and  convicted  in  the 
the  defendant  sold  the  liquor  as  the  same  manner  as  principals  may  be,  and 
servant  of  another  person,  then  he  was  the  mere  fact  that  the  sale  was  made 
not  guilty  of  selling  without  a  license,  subject  to  the  approval  of  the  principal 
Whether  the  employer  had  a  license  makes  no  difference.  State  v.  Kriecli' 
does  not  appear.  baum    (1891)    81  Iowa,  633,  47   N.  W. 

8  In  Wason  v.  Underhill   (1822)   2  N.  872.      The   court   declared   that  to   say 

H.    505,    it   appeared   that   tUe   statute  that  he  is  not  amenable  to  the  law  be- 

prohibited  "any  person"  from  selling  in-  cause  he  did  not  make  a  complete  sale 

toxieating    liquors    without    a    license,  would  be  to  put  it  in  the  power  of  two 

The  court  said:     "It  seems  to  us  that  persons,  by  such  a   plan  of  selling,  to 

any    person    who    sells    is    within    the  defeat  the  evident  purposes  of  the  law. 

meaning  of  this  clause  in  the  statute.  In   Springfield  v.  Smith    (1897)    138 

whether  he  sells  on  his  own  account  or  Mo.  645,  37  L.R.A.  446,  60  Am.  St.  Rep. 

as   the   agent  and   servant   of   another.  569,  40  S.  W.  757,  the  defendant,  who 

The  language  of  this  clause  is  as  broad  was    the   general   manager   of   a   street 

as  it  can  be,  and  there  seems  to  be  no  railway  company,  was  convicted  of  vio- 

reason   why   agents   should  not  be  em-  lating  an  ordinance  which  provided  that 

braced  by  it."     The  report  of  the  case  no     person,     corporation,     or     company 

does  not  show  that  the  employer  had  should  use,  run,  or  drive,  or  cause  to 
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by  acting  for  an  unlicensed  company,  was  held  guilty  of  a  violation 
of  the  ordinance.^  And  where  it  appeared  that  a  city  imposed  a 
privilege  tax  "on  each  sewing-machine  agent,"  and  also  a  privilege 
tax  "on  each  agency  for  sewing  machines,"  it  was  held  that  an  estab- 
lishment where  machines  were  sent  for  distribution  among  the 
machine  company's  agents,  who  sold  in  that  vicinity,  was  a  sewing- 
machine  agency,  and  the  one  in  charge  of  the  establishment  was 
properly  convicted  of  conducting  the  agency  without  first  having  paid 
the  privilege  tax,  though  he  sold  no  machines  himself,  and  the  com- 
pany had  paid  for  him  the  tax  "on  each  sewing-machine  agent,"  but 
had  not  paid  the  tax  on  the  agency.*"  But  if  the  statute  or  ordinance 
is  so  restricted  in  its  language  as  fairly  to  exclude  servants  from  its 
operation,  they  cannot  be  made  responsible.**  Unless  the  servant 
is  so  excluded  from  responsibility  by  the  language  of  the  statute,  he 

be  used,  run,   or  driven,  for  hire,   any  upon  the  streets   of  a  city   to  pay   an 

street  car,  without  first  paying  a  city  annual   license  tax,   and   provided   that 

license  of  $10  for  each  car.  any  person  who  violated  the  same  should 

In  Wyandotte  v.  Corrigan   (1886)   35  be  punished,  the  driver  of  such  a  vehi- 

Kan.  21,  10  Pac.  99,  the  general  man-  cle,  who  was  not  the  owner  thereof  and 

ager  of  a  street  railway  company  was  had   no   interest   therein,   could   not   be 

convicted    under    a    similar    ordinance,  criminally  prosecuted,  though  he  had  no 

differing   only   in   that   a   fixed   annual  license,  and  though  there  was  no  proof 

license  was  imposed  upon  the  company  as  to  who  was  the  owner  of  the  vehicle, 

regardless     of     the     number     of     cars  or   whether    such   owner   had    paid   the 

operated.  license  fee. 

In  Montgomery  V.  Shoemaker  (1874)  In  Cincinnati  v.  Withers  (1896)  5 
51  Ala.  114,  the  agent  of  an  express  Ohio  S.  &  C.  P.  Dec.  570,  it  was  held 
company  was  convicted,  as  agent,  under  that  an  employee  who,  as  such,  sold 
an  ordinance  which  prohibited  "any  tobacco  at  auction  without  having  taken 
person"  from  engaging  in  any  trade,  out  a  license,  was  not  subject  to  prose- 
business,  or  profession,  or  keeping  any  cution  under  the  auction-license  law. 
establishment,  or  doing  any  business  or  In  Troy  v.  Harris  (1903)  102  Mo. 
any  act  for  which  a  license  was  re-  App.  51,  76  S.  W.  662,  it  was  held  that 
quired,  vrithout  first  having  obtained  an  agent  or  manager  of  an  unlicensed 
such  license.  The  defense  of  agency  was  corporation,  doing  business  as  a  mer- 
not  interposed.  chant,  could  not  be  prosecuted  as  being 

In   Nashville,   0.   d   St.   L.   R.  Co.  v.  himself  an  unlicensed  merchant,  under 

Attalla  (1897)  118  Ala.  362,  24  So.  450,  an    ordinance   providing    that   all   mer- 

under  an  ordinance  prohibiting  any  per-  chants   shall   pay    a   license   tax,    tiiere 

son  from  engaging  in,   or  carrying  on,  being    no    provision    expressly    binding 

the  business  of  transporting  freight  and  agents  or  clerks  for  the  payment  of  the 

passengers   unless   the   license   tax   had  tax.     This  was  based  upon  the  ground 

been  paid,  the  court  held  that,  where  a  that  an  employee  who  acts  for  another 

railroad    company    had    not    paid    the  in  carrying  on  a  business  is  not  a  mer- 

license,  its  agent  could  be  prosecuted,  chant. 

9Fa/rmington    v.    Rutherford    (1902)  But  in  Campbell  v.  Anthony   (1889) 

94  Mo.  App.  329,  68  S.  W.  83.  40  Kan.   652,  20  Pac.  492,  it  was  held 

10  Mitchell  V.  Meridian  (1890)  67  that  a  lumber  dealer  was  included  in 
Miss.  644,  7  So.  493.  the  ordinary   signification   of  merchant 

11  In  O'Rourke  v.  State  ( 1892 )  6  as  used  in  a  statute  authorizing  cities 
Ohio  C.  C.  612,  3  Ohio  C.  D.  611,  it  was  to  levy  a  license  tax;  and  that  the  agent 
held  that,  under  a  statute  which  re-  of  a  lumber  company  who  knowingly 
quired    "owners"    of    all    vehicles    used  assisted  in  the  conduct  of  its  business. 
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must  prove  that  the  master  had  a  license,  in  order  to  escape  liability ; 
and  it  has  been  held  that  the  burden  is  upon  the  servant  of  establish- 
ing this  defense." 

2583.  Liability  of  servant  of  purchaser. — The  servants  or  agents 
referred  to  in  the  last  preceding  section  are  the  servants  or  agents  of 
the  owner  or  proprietor  of  the  liquor  business  for  -whose  benefit  the 
sales  were  made.  Another  question  is  presented  when  the  person 
prosecuted  has  acted  as  the  servant  or  agent  of  the  purchaser.  The 
prevailing  rule  in  this  class  of  cases  is  that  if  the  servant  or  agent 
is  in  fact  acting  solely  for  the  buyer,  he  cannot,  except  under  certain 
circumstances,  which  will  be  pointed  out,  be  held  criminally  respon- 
sible.^    It  can  scarcely  be  doubted  if  the  fact  were  once  established 

the  company  not  having  paid  the  license  State  (1896)   36  Tex.  Grim.  Rep.  40,  35 

tax    imposed    by   ordinance    on    lumber  S.  W.  377;  Campbell  v.  State  (3897)  37 

dealers,  was  properly  convicted.  Tex.  Grim.  Rep.  572,  40  S.  W.  282;  Cook 

And  in  Elsberry  v.  State    ( 1875 )    52  v.  State  ( 1903 )  45  Tex.  Grim.  Rep.  412, 

Ala.    8,    the    superintendent    vras    held  76  S.  W.  463;   Choate  v.  State   (1904) 

criminally    liable    for    conducting    the  47  Tex.  Grim.  Rep.  297,  83  S.  W.  377; 

business  of  commission  merchant  for  a  Driver  v.   State    (1905)    48   Tex.   Grim, 

corporation  which  had  not  taken  out  the  Rep.  20,  85  S.  W.  1056 ;  Harris  v.  State 

license  required  by  law.     This  seems  to  (1906)  49  Tex.  Grim.  Rep.  233,  91  S.  W. 

have  been  pJaced  upon  the  ground  that  590;    Short   v.    State    (1906)     49    Tex. 

"it   is   the   natural   persons   in   and   by  Grim.  Rep.  244,  91  S.  W.  1087;  Givens 

whom  it  [the  corporation]  lives,  moves,  v.  State  (1906)  49  Tex.  Grim.  Rep.  267, 

and    operates    that    the    law    generally  91  S.  W.  1090;  BoiiTwiare  v.  Stnfe  (1896) 

holds  responsible  for  its  offenses  against  —  Tex.  Grim.  Rep.  — ,  35   S.  W.  382 ; 

the  public."  Phillips  v.  State   (1897)   —  Tex.  Grim. 

^Rwna  V.  State   (1889)   51  Ark.  481,  Rep.  — ,  40  S.  W.  270;   Treue  v.  State 

11  S.  W.  692;  Klepfer  v.  State   (1889)  (1898)  —  Tex.  Grim.  Rep.  — ,  44  S.  W. 

121  Ind.  491,  23  N.  E.  287.  829;  Reed  v.  State  (1898)  —  Tex.  Grim. 

1  Campbell  v.   State    ( 1885 )    79   Ala.  Rep.  — ,  44  S.  W.  1093 ;   Armstrong  v. 

271;  Morgan  \.  State  (1887)  81  Ala.  72,  State  (1898)  —  Tex.  Grim.  Rep.  — ,  47 

1   So.  472;   Bonds  v.  State   (1900)    130  S.  W.  981;    Crawford  v.   State    (1900) 

Ala.   117,  30  So.  427;   Maples  v.  State  —  Tex.  Grim.  Rep.  — ,  58  S.  W.  1006; 

(1900)  130  Ala.  121,  30  So.  428;  Dale  Burrell  v.  State  (1901)  —  Tex.  Grim. 
V.  State  (1909)  90  Ark.  579,  120  S.  W.  Rep.  — ,  65  S.  W.  914;  Brown  v.  State 
389;  Whitmore  v.  State  (1903)  72  Ark.  (1903)  —  Tex.  Grim.  Rep.  — ,  76  S.  W. 
14,  77  S.  W.  598;  White  v.  State  (1894)  475;  Craivford  v.  State  (1903)  —  Tex. 
93  Ga.  47,  19  S.  E.  49 ;  Jones  v.  State  Grim.  Rep.  — .  76  S.  W.  576 ;   Taylor  v. 

(1897)  100  Ga.  579,  28  S.  E.  396;  Evans  State  (1903)  —  Tex.  Grim.  Rep.  — ,  77 

v.  State   (1897)    101  Ga.  780,  29  S.  E.  S.  W.  221;  Washington  v.  State  (1905) 

40;   Williams  v.  State    (1899)    107  Ga,  —  Tex.  Grim.  Rep.  — ,  85  S.  W.  801; 

693,    33    S.   E.    641;    Reese   v.    Newnan  Rector  v.   State    (1905)    —  Tex.  Grim. 

(1904)     120    Ga.    198,    47    S.    E.    560;  Rep.  — ,  90  S.  W.  41;   Gibson  v.  State 

Mcadoias  v.  State    (1907)    127  Ga.  283,  (1906)  —  Tex.  Grim.  Rep.  — ,  97  S.  W. 

56  S.  E.  404;   Shaw  v.  State   (1908)    3  468;   Winslow  v.  State    (1906)   —  Tex. 

Ga,  App.  607,  60  S.  E.  326;   Bourman  Grim.  Rep.  — ,  98  S.  W.  241;  Gaston  v. 

V.   Com.    (1892)    14   Ky.   L.   Rep.    174;  State  (1907)  —  Tex.  Grim.  Rep. —,  102 

Skidmore  V.  Com.  (1900)  22  Ky.  L.  Rep.  S.   W.   116;    Davis  v.   State    (1908)    53 

409,    57    S.    W.    468;    Baker    v.    Com.  Tex.   Grim.   Rep.   373,    109   S.   W.   938; 

(1901)  23  Ky.  L.  Rep.  898,  64  S.  W.  Evans  v.  State  (1909)  55  Tex.  Grim. 
657;  Johnson  V.  State  (1885)  63  Miss.  Rep.  450,  117  S.  W.  167-  Dawson  v 
228;  Wright  v.  State  (1896)  35  Tex.  State  (1909)  55  Tex.  Grim.  Rep.  315, 
Grim.  Rep.  581,  34  S.  W.  935;   Way  v.  117  S.  W.  136. 
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that  the  person  procuring  the  liquor  was  the  servant  of  the  buyer,  that 
the  courts  would  not  hold  him  responsible  for  making  the  sale,  in 
the  absence  of  a  statute  so  providing.  The  question  in  cases  of  this 
character  involves  agency  in  a  single  transaction.  The  person  em- 
ployed acts  as  a  go-between ;  the  fact  to  be  established  is  for  whom  he 


He  must  act  solely  as  agent  for  the 
buyer.  Appleby  v.  State  (1911)  9  6a. 
App.  570,  71  S.  E.  876;  Sessions  v.  State 

(1909)  6  Ga.  App.  336,  64  S.  E.  1101; 
Berndon  v.  ,Sf*o<e  (1911)  9  Ga.  App. 
598,    71    S.    E.    944;    Bryant    v.    State 

(1887)  82  Ala.  51,  2  So.  670;  Banks  v. 
State  (1902)  136  Ala.  106,  34  So.  350; 
State  V.  Smith  (1907)  135  Iowa,  523, 
113  N.  W.  336. 

If  he  delivers  the  liquor,  and  receives 
the  money,  he  is  prima  facie  guilty  of 
selling,  and  must  show  that  he  did  not 
induce  the  transaction,  and  that  he  had 
no  profit  in  it,  but  acted  solely  as  agent 
for   the   purchaser.     Plummer  v.   State 

(1910)  8  Ga.  App.  379,  69  S.  E.  28. 
The  real  seller  is  the  dealer.     Yowng 

V.  State   (1877)   58  Ala.  358. 

The  fact  that  the  agent  advances  his 
own  money  in  making  the  purchase  does 
not  change  the  rule.  Winslow  v.  State 
(1906)  —  Tex.  Grim.  Rep.  — ,  98  S.  W. 
241,  and  Choate  v.  State  (1904)  47  Tex. 
Crim.  Rep.  297,  83  S.  W.  377;  DuBois  v. 
State  (1888)  87  Ala.  101,  6  So.  381. 
See  also  Strickland  v.  State  (1898)  — 
Tex.  Crim.  Rep.  — ,  47  S.  W.  720. 

If  the  accused  is  asked  to  buy  whisky 
for  another  and  takes  his  money,  and 
sliortly  afterwards  comes  back  with  the 
whisky,  he  cannot  be  convicted  on  the 
theory  that  he  is  guilty  of  an  illegal 
sale.  Craioford  v.  State  ( 1900 )  —  Tex. 
Crim.  Rep.  — ,  58  S.  W.  1006. 

Nor  would  he  by  such  a  transaction 
violate  a  statute  declaring  it  unlawful 
"to  sell,  loan,  exchange,  barter,  or  give 
away"  intoxicating  liquors.  Chinn  v. 
Com.  (1896)  17  Ky.  L.  Rep.  1205,  33  S. 
W.  1117. 

The  facts  that  the  accused  orders  beer 
upon  blanks  furnished  by  him,  and  that 
it  is  shipped  in  his  care  and  delivered 
by  him  upon  receiving  pay  therefor,  will 
not  render  him  guilty  of  a  sale  if  acting 
merely  as  the  purchaser's  agent;  but 
otherwise  if  he  was  agent  for  the  seller. 
State  V.  Wingileld  (1893)  115  Mo.  428, 
37  Am.  St.  Rep.  406,  22  S.  E.  363. 

So  one  who,  as  the  agent  of  the  pur- 
chaser, gets  liquor  outside  and  delivers 


it  in  a  prohibition  district,  is  not  guilty 
of  a  sale.  State  v.  Johnston  (1905)  139 
N.  C.  640,  52  S.  E.  273. 

The  fact  that  the  liquor  is  placed  in 
the  agent's  cold  storage,  from  which  it 
is  withdrawn  from  time  to  time,  does 
not  make  him  guilty  of  the  sale.  Potts 
V.  State  (1906)  —  Tex.  Crim.  Rep.  — . 
96  S.  W.  1084. 

But  it  has  been  held  that  one  who, 
in  a  local-option  district,  upon  the  re- 
ceipt of  $1,  lets  a  person  have  a  quart 
of  liquor  which  the  former  had  bought 
in  another  town  at  the  request  of  a  third 
person,  with  money  supplied  by  the  lat- 
ter, may  be  convicted  of  making  an  un- 
lawful sale,  notwithstanding  the  money 
the  respondent  thus  received  was  handed 
to  such  third  person.  Mitchell  v.  State 
(1904)  141  Ala.  90,  37  So.  407;  Taylor 
V.  State  (1903)  —  Tex.  Crim.  Rep.  — , 
77  S.  W.  221. 

A  physician  Who,  upon  a  cursory  ques- 
tioning of  another,  writes  a  prescription 
for  whisky,  and  with  money  of  the  lat- 
ter obtains  and  delivers  it  to  him,  is 
not  guilty  of  an  illegal  sale.  Key  v. 
State  (1897)  37  Tex.  Crim.  Rep.  77,  38 
S.  W.  773. 

But  it  was  held  in  Wortham  v.  State 
(1902)  80  Miss.  205,  32  So.  50,  that  a 
person  who,  at  the  request  of  another 
and  with  money  furnished  by  him,  pur- 
chases liquor  from  one  not  authorized 
by  law  to  sell  it,  is  guilty  of  making 
a  sale,  although  not  interested  therein 
or  in  the  liquor  furnished.  The  court 
said  that  as  there  is  a  seller  as  well  as 
a  buyer  in  every  case,  and  a  delivery 
of  the  liquor  sold  is  an  essential  and 
necessary  act  of  the  seller  in  order  to 
constitute  criminality,  the  seller  in  this 
case  took  the  hand  of  the  respondent  to 
make  a  delivery  to  the  purchaser,  and 
whatever  the  respondent's  intention  was, 
and  however  his  connection  with  the 
matter  arose,  he  became  a  participant 
with  the  owner  of  the  liquor  in  the  sale, 
and  was  not  the  agent  of  the  purchaser, 
as  there  can  be  no  agents  in  a  violation 
of  the  law. 
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is  acting.  If  he  were  the  regularly  employed  servant  of  the  pur- 
chaser, the  fact  that  he  was  sent  on  this  particular  errand  for  his 
master  would  not  ordinarily  make  him  criminally  responsible.  To 
convict  of  making  an  illegal  sale  of  liquor,  the  accused,  if  not  acting 
for  himself,  must  have  been  in  the  service  of  someone.  The  penalty 
for  violating  the  law  cannot  be  imposed  upon  him  if  he  merely  pilots 
the  buyer  to  the  seller.*  Nor  will  his  mere  presence  at  the  sale,  or  the 
fact  of  his  passing  the  money  from  the  purchaser  to  the  seller,  if  done 
solely  for  the  former's  accommodation,  make  him  the  seller  of  the 
liquor,  either  as  principal  or  agent  of  the  owner,*  Ifor  will  the  fact 
that  he  is  the  forwarder  of  the  order  for  the  liquor,  and  the  money 
to  pay  for  it,  make  him  liable.*  But  in  a  number  of  cases  it  has 
been  held  that  if  there  is  no  one  to  answer  to  the  character  of  seller, 
the  person  acting  as  agent  may  be  made  responsible.*  Where  the 
ovroer  of  liquor  is  disclosed,  the  employment  of  a  person  to  get  it 
must  not,  of  course,  be  a  device  to  evade  the  law.*     The  good  faith 

2  One  who,  at  the  request  of  another,  Rep.  367 ;  Springfield  v.  State  ( 1906 ) 
conducts  him  to  a  third  person,  who  is  125  Ga.  281,  54  S.  E.  172;  State  v.  Rus- 
engaged  in  the  unlawful  sale  of  liquor,  sell  (1908)  6  Penn.  (Del.)  573,  69  Atl. 
is  not,  by  so  doing,  rendered  guilty  of  839 ;  Lamm  v.  State  ( 1910 )  4  Okla. 
making  a  sale.  Blaoh  v.  State  (1900)  Crim.  Rep.  641,  111  Pac.  1002. 
112  Ga.  29,  37  S.  E.  108.  6  If  the   defendant's   story  of  agency 

8  Hid.  is  merely  a  sham  or  subterfuge,  he  may 

iKiriy  v.  State  (1904)  46  Tex.  Crim.   be  convicted.    Uack  v.  State  (1902)   116 
Rep.  584,  80  S.  W.  1007;  James  v.  State   Ga.  546,  42  S.  E.  776;  Meadous  v.  Slate 
(1904)    45  Tex.  Crim.  Rep.   592,   78  S.    (1907)  127  Ga.  283,  56  S.  E.  404. 
W.  951.  Where    the    accused    took    the    pur- 

One  who,  as  agent  for  another,  orders  chaser's  money  and  put  it,  together  with 
intoxicating  liquors  from  without  a  empty  bottles,  on  a  rock,  and  shortly 
state,  is  not  within  a  statute  making  it  afterwards  found  the  money  gone  and 
a  crime  to  procure  liquor  for  another  by  whisky  in  the  bottles,  which  he  delivered 
means  of  an  unlawful  sale,  and  declaring  to  the  purchaser,  the  defendant  testify- 
a  person  who  does  so  to  be  the  seller's  ing  that  he  was  not  interested  in  the 
agent.  State  v.  Wliisenant  (1908)  149  sale,  did  not  know  who  furnished  the 
N.  C.  515,  63  S.  E.  91.  liquor,  and  had  no  understanding  with 

5  Paschal  v.  State  ( 1889 )  84  Ga.  326,  anyone  that  he  was  to  receive  compen- 
10  S.  E.  821;  Grants.  State  (1891)  87  sation  or  reward  for  his  services,  it 
Ga.  265,  13  S.  E.  554;  Evans  v.  State  was  held  proper  to  instruct  the  jury 
(1897)  101  Ga.  780,  29  S.  E.  40;  Billups  that  if  this  was  a  device,  trick,  or  'sub- 
V.  State  (1899)  107  Ga.  766,  33  S.  E.  terfuge,  of  the  owner  of  the  liquor  to 
659;  Mack  v.  State  (1902)  116  Ga.  546,  evade  the  local-option  law,  and  the  de- 
42  S.  E.  776;  Gaskins  v.  State  (1906)  fendant,  knowing  it,  assisted  in  fur- 
127  Ga.  51,  55  S.  E.  1045;  Meadows  v.  nishing  the  liquor,  he  should  be  found 
State  (1907)  127  Ga.  283,  56  S.  E.  404;  guilty  of  a  violation  thereof.  Penner 
State  Y.  Morton  (1890)  42  Mo.  App.  64;  v.  Com.  (1901)  111  Ky.  604,  64  S.  W. 
State  V.  Smith    (1895)    117  N.  C.  809,   435. 

23  S.  E.  449;  Selastian  v.  State  (1903)  Where  a  person  left  money  upon  the 
44  Tex.  Crim.  Rep.  508,  72  S.  W.  849;  defendant's  table,  and  a  short  time  later 
Johnson  v.  State  (1903)  —  Tex.  Crim.  received  a  pint  of  whisky, — the  def end- 
Rep.  — ,  77  S.  W.  225;  State  v.  Kiger  ant  testifying  that  he  induced  a  third 
(1908)  63  W.  Va.  450,  61  S.  E.  362;  person  to  bring  it  for  the  benefit  of  the 
Richardson  v.   Com.    (1889)    11   Ky.  L.   purchaser, — it  was   held  that  the   jury 
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of  the  transaction  is  a  question  for  the  jury.''  It  has  been  held  that 
a  person  who  acts  for  the  buyer  in  procuring  an  illegal  sale  of  liquors 
may  be  held  guilty  as  a  principal,  on  the  theory  that  he  aids  in  or 

might  convict  him  of  a  violation  of  the  nothing  to  conceal.  The  case  comes 
local-option  law,  although  they  could  ac-  squarely  within  the  rule,  sustained  and 
quit  him  if  they  believed  his  story,  supported  by  a  long  line  of  decisions, 
Latham  v.  State  (1903)  —  Tex.  Grim,  that  one  who,  at  the  request  of  another. 
Rep.  — ,  72  S.  W.  182.  and  with  money  furnished  for  that  pur- 

One  who  takes  another's  money,  and  pose,  purchases  from  a  third  person  and 
returns  with  intoxicating  liquor,  charg-  delivers  to  the  former  intoxicating 
ing  5  cents  for  his  trouble,  will  not  be  liquor,  is  not  guilty  of  making  a  sale, 
guilty  of  making  a  sale  if,  in  good  faith,  as  he  is  merely  the  agent  for  the  real 
he  acts  merely  as  the  agent  of  the  pur-  purchaser,  unless  he  is  personally  inter- 
cliaser;  but  othervrise  if  the  scheme  was  ested  in  the  sale,  or  acts  for  the  seller." 
merely  a  cover  for  an  illegal  sale.  State  But  one  who  buys  liquor  for  another, 
V.  Taylor  (1883)   89  N.  C.  577.  and  keeps  it  for  the  latter's  accommo- 

One  who  acts  in  good  faith  as  agent  dation,  will  be  guilty  of  an  illegal  sale, 
or  messenger  only  of  a  purchaser  of  as  a  clear  intent  to  evade  the  law  is 
liquors  is  not  himself  guilty  of  an  un-  shown.  Hartgraves  v.  State  (1897)  — 
lawful  sale  thereof.  But  the  law  will  Tex.  Grim.  Rep.  — ,  43  S.  W.  331. 
not  tolerate  any  device  or  pretense  to  '  People  v.  Journeau  ( 1907 )  147 
conceal  an  unlawful  sale.  .Justice  is  not  Mich.  520,  111  N.  W.  95 ;  Baker  v.  Co'm. 
to  be  blinked  by  the  mere  form  of  an  (1901)  23  Ky.  L.  Rep.  898,  64  S.  W. 
unlawful    transaction.       State    v.     Ito    857. 

(1911)  114  Minn.  426,  35  L.R.A.(N.S.)  The  jury  may  be  instructed  that,  if 
619,  131  N.  W.  469,  Ann.  Gas.  1912  C.  the  defendant  acts  for  himself  in  selling 
631.  In  this  case  the  defendant  was  the  whisky,  or  as  the  agent  of  the  owner 
held  guilty  of  the  sale  of  liquor  to  de-  in  furnishing  the  same  to  the  persons 
tectives.  In  a  dissenting  opinion.  Brown  paying  for  it,  the  transaction  may  be 
and  Bunn,  JJ.,  said:  "We  are  unable  found  to  be  a  sale.  State  v.  Smith 
to  concur  in  the  conclusion  arrived  at  (1893)  51  Kan.  120,  32  Pac.  927. 
by  the  court  in  this  case.  The  evidence.  The  question  whether  the  accused  iict- 
the  whole  of  which  is  set  out  in  the  ed  as  the  buyer's  agent  is  for  the  jury 
opinion  of  the  court,  in  our  opinion  is  where,  on  being  asked  for  liquors,  he 
insufficient  to  sustain  the  charge  that  said  he  had  none,  hut  wrote  an  order 
defendant  sold  the  liquor  to  the  detec-  which  the  buyer  signed,  and  sent  it  to 
tives.  Defendant  was  a  mere  clerk,  or  a  dealer  in  another  county,  and  when 
waiter,  and  the  testimony  furnishes  no  the  accused,  not  being  able  to  make 
suggestion  or  intimation  that  he  owned  change,  agreed  to  advance  the  cost,  the 
or  had  any  interest  in  the  liquor  fur-  purchaser  repaying  him  upon  receiving 
nished,  or  was  interested  as  proprietor  the  liquor.  Strickland  v.  State  (1898) 
or  otherwise  in  the  restaurant.  When  —  Tex.  Crim.  Rep.  — ,  47  S.  W.  720. 
requested  to  furnish  the  beer,  he  ex-  In  Cunningham  v.  State  (1898)  105 
pressly  informed  the  officers  that  he  Ga.  676,  31  S.  E.  585,  the  accused  under- 
would  have  'to  go  out  for  it,'  leaving  took  to  purchase  liquor  illegally  for  an- 
the  inference  consistent  with  the  pre-  other.  The  owner  delivered  the  liquor 
sumption  of  innocence  which  follows  de-  desired  to  the  accused,  telling  him  to 
fendant  throughout  the  trial,  that  there  bring  him  the  money  or  return  the 
was  none  upon  the  premises.  The  offi-  liquor.  It  was  held  that  these  facts 
cers  said  to  him,  'All  right,  go  out  and  did  not  constitute  the  defendant  the 
get  it',  and  they  handed  hdm  money  to  agent  of  the  seller;  and  did  not  render 
pay  for  the  same.  He  complied  with  him  subject  to  the  provisions  of  law 
their  request.  The  record  will  be  prohibiting  sales  of  liquor, 
searched  in  vain  for  a  suspicion  even  A  physician  who,  upon  his  own  illegal 
that  this  was  a  device  on  the  part  of  prescription,  with  money  furnished  by 
defendant  to  conceal  an  unauthorized  another,  obtains  and  delivers  intoxieat- 
sale.  Defendant  had  no  liqxmr  to  sell,  ing  liquor  to  him,  is  not  the  purchaser's 
He  was  a  mere  clerk,  and  therefore  had   agent,  but  is  guilty  of  making  an  illegal 
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abets  the  sale; '  but  unless  this  is  expressly  provided  by  statute,  it 
■would  seem  that  this  view  is  unsound.  On  the  same  reasoning  the 
purchaser  himself  might  be  convicted.  His  servant  or  agent,  in 
such  a  case,  merely  takes  his  place;  and  if  the  purchaser  could  not 
be  punished  as  a  principal  in  the  illegal  act  of  selling,  his  servant 
or  agent  ought  not  to  be. 

In  order  that  the  middleman  in  an  illegal  sale  of  intoxicating 
liquors  may  be  free  from  criminal  responsibility,  he  must  act  solely 
as  the  agent  of  the  buyer,  as  he  v^ill  be  guilty  if  he  induces  the  trans- 
action, acts  as  agent  of  both  parties,  or  receives  a  profit.®     The  mere 


sale.  McLain  v.  State  (1901)  43  Tex. 
Crim.  Rep.  213,  64  S.  W.  865. 

Where  a  court,  in  trying  a  case  with- 
out a  jury,  does  not  believe  the  defend- 
ant's story  that  he  acted  merely  as 
agent  for  the  purchaser,  he  may  be  con- 
victed of  selling  without  a  license.  Led- 
better  v.  State  (1904)  143  Ala.  52,  38 
So.  836. 

The  state  has  the  burden  of  proving 
lack  of  good  faith.  State  v.  Mosier 
(1856)   25  Conn.  40. 

If  there  is  a  doubt  which  person  the 
agent  acted  for,  he  should  have  the  bene- 
fit of  it.  Golightly  v.  State  (1905)  49 
Tex.  Crim.  Rep.  44,  2  L.R.A.(N.S.)  383, 
122  Am.  St.  Rep.  779,  90  S.  W.  26,  13 
Ann.  Cas.  827. 

8  A  person  who  acts  as  an  agent  of 
a  buyer  in  going  after  prohibited  liquors 
is  thereby  aiding  in  the  sale  and  may  be 
convicted  for  such  sale.  Buchanan  v. 
State  (1910)  4  Okla.  Crim.  Rep.  645, 
36  L.R.A.(N.S.)  83,  112  Pae.  32,  over- 
niling  Need  v.  State  (1909)  3  Okla. 
Crim.  Rep.  17,  24  L.R.A.(N.S.)  268,  103 
Pac.  1070. 

To  the  same  effect,  Wiley  v.  State 
(1897)   74  Miss.  727,  21  So.  797. 

Wliere  the  defendant,  with  money  fur- 
nished by  a  minor,  purchases  liquor  for 
him,  he  is  the  latter's  agent  in  making 
a  purchase,  and  is  not  within  a  statute 
prohibiting  the  sale  of  liquor  to  minors. 
Foster  v.  State  (1885)  45  Ark.  362. 
But  he  will  be  guilty  as  an  aider  and 
abettor  in  the  sale,  and  punishable  as  a 
principal,  under  a  statute  inhibiting  the 
sale  of  liquor  to  minors,  as  the  defend- 
ant aided  and  abetted  the  liquor  seller 
and  procured  him  to  make  such  a  sale, 
that  being  the  offense  aimed  at.     Ibid. 

9  Sessions  v.  State  (1909)  6  Ga.  App. 
336,  64  S.  E.  1101. 


He  must  not  derive  a  profit.  Plum- 
mer  v.  State  ( 1910 )  8  Ga.  App.  379,  69 
S.  E.  28. 

But  evidence  not  showing  that  the  de- 
fendant was  the  owner  of,  or  in  any  way 
interested  in,  the  liquor  before  its  de- 
livery, or  that  he  was  in  any  way  inter- 
ested in  the  money  with  which  it  was 
procured,  is  wholly  insufficient  to  estab- 
lish that  he  was  carrying  on  the  busi- 
ness of  selling  liquors  without  a  license, 
there  being  no  law  making  a  purchase 
of  liquor  either  for  one's  self  or  another 
a  criminal  offense.  Anderson  v.  State 
(1893)   32  Fla.  242,  13  So.  435. 

A  conviction  cannot  be  had  where  the 
evidence  shows  that  the  defendant  had 
no  interest  in  the  liquor  sold  or  in  the 
money  paid  for  it.  Reed  v.  Oklahoma 
{ 1909 )  3  Okla.  Crim.  Rep.  16,  24  L.R.A. 
(N.S.)    268,  103  Pac.  1070. 

If  the  agent  gets  the  liquor  without 
receiving  any  reward  for  his  services, 
he  is  not  guilty  of  making  a  sale. 
Maples  V.  State  (1900)  130  Ala.  121, 
30  So.  428. 

A  wholesale  grocer  who  orders  for  and 
delivers  to  a  customer,  without  profit, 
a  barrel  of  liquor,  charging  it  to  the 
latter's  account,  is  not  guilty  of  carry- 
ing on  a  wholesale  liquor  business  with- 
out a  license.  He  is  merely  the  pur- 
chaser's agent.  United  States  v.  Howell 
(1884)  20  Fed.  718. 

A  minor  who  obtains  liquor  belong- 
ing to  his  father  and  delivers  it  to  an- 
other, receiving  a  sum  less  than  its 
value,  "for  his  trouble,"  is  merely  tlie 
agent  of  the  purchaser,  and  is  not  guilty 
of  making  a  sale.  Maxwell  v.  Statr, 
(1903)    140  Ala.  131,  37  So.  266. 

So,  one  who  owes  another  a  small  sura 
of  money  is  not  rendered  guilty  of  mak- 
ing an  illegal  sale  of  liquor  by  purchas- 
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fact,  however,  that  he  is  not  interested  in  the  sale,  will  not  shield 
him,  since  this  is  not  the  test  of  his  responsibility.^"  And  finally  it 
must  be  remembered  that  the  question  of  the  criminal  liability  of 
one  who  acts  for  the  purchaser  may  depend  upon  the  wording  of  a 
particular  statute.^^ 

ing  beer,  at  the  latter's  request,  to  the  that  "any  person  who  shall  act  as  agent 

value  thereof,  and  delivering  it  to  him.  or  assisting  friend  of  the  seller  or  pur- 

Taylor  v.  State   (1900)   68  Ark.  468,  60  chaser  in  procuring  or  eiTecting  an  un- 

S.  W.  33.  lawful  sale  or  purchase  of  any"  intoxi- 

10  Darrington  v.  State  ( 1909 )  162  eating  liquor  may  be  convicted  under  an 
Ala.  60,  50  So.  396;  Phillips  v.  State  indictment  for  retailing  liquor  without 
(1908)  156  Ala.  140,  47  So.  245;  State  a  license.  Darrington  v.  State  (1909) 
v.  Burchfield  (1908)  149  N.  C.  537,  63  3  62  Ala.  60,  50  So.  396;  PUllips  v. 
S.  E.  89.  State  (1908)   156  Ala.  140,  47  So.  245. 

Where    the    accused    impersonates    a  He  is  within  a,  statute  declaring  it  to 

third  person  at  an  express  office,  signs  be  unlawful  to  procure  liquor   for  an- 

and  pays  for  a  consignment  of  whisky,  other  by  means  of  an  unlawful  sale,  and 

and  the   person   furnishing  the   money,  the   fact   that   he   acted   solely  for   the 

with   the   accused's   consent,   afterwards  buyer  does  not  change  the  nature  of  his 

obtains  the  liquor  from  the  express  office,  act.    State  v.  Burchfield  (1908)    149  N. 

he  is  guilty  of  a  sale  although  he  did  0.  537,  63  S.  E.  89. 

not  own  the  whisky  nor  make  a  profit  But  in  Walker  v.  State    (1905)    122 

from   the  transaction.        Polh  v.   State  Ga.  747,  50  S.  E.  994,  a  prosecution  for 

(]906)  —  Tex.  Crim.  Rep.  — ,  97  S.  W.  the  violation  of  a  statute  declaring  that 

467.  "if   any   person   shall   sell,   contract   to 

It    was    held    in    Hawkins    v.    State  sell,  take  orders  for,  or  solicit  person- 

(1908)  55  Tex.  Crim.  Rep.  75,  21  L.R.A.  ally  or  by  agent,  the  sale  of  spirituous, 

(N.S.)   1008,  131  Am.  St.  Rep.  790,  114  malt,    or    intoxicating   liquors"    in    any 

S.  W.  813,  that  a  person  who,  upon  a  place  where  the  sale  thereof  is  prohib- 

physician's  prescription  intended  for  his  ited,    he    shall    be    guilty    of    a   misde- 

own  use,  with  money  furnished  by  an-  meanor,  it  was  held  that  where  it  ap- 

other,    obtains    intoxicating    liquor    for  peared  that  the  respondent,  a  telephone 

the  latter,  will  be  guilty  of  making  an  agent, — ^upon  the  exhibition  to  him  of 

illegal  sale,   irrespective  of  whether   he  an  order  for  intoxicating  liquor,  made 

made  a  profit  by  the  transaction,  as  in  upon  blanks  furnished  by   him,  which, 

eflfect  he  sold  his  own  liquor.  together   with   a  money  order,   was   in- 

But  under   similar   circumstances   an  closed  in  an  addressed  stamped  envelop 

opposite  conclusion  was  reached  in  Hood  which  he  also  furnished,  and  deposited 

V.  State  (1896)   35  Tex.  Crim.  Rep.  585,  in  a  mailbox  in  the  express  ofiice, — ^tele- 

34  S.  W.  935,  and  Dams  v.  State  ( 1908 )  phoned  the  order  to  such  dealer  without 

53  Tex.  Crim.  Rep.  373,  109  S.  W.  938.  cost  to  the  purchaser,  the  court  should 

11  One  who  sends  and  gets  intoxicat-  instruct  the  jury  that,  if  the  respondent 
ing  liquors  for  others  may  be  guilty  of  acted  merely  as  an  agent  for  the  pur- 
furnishing  it  by  bringing  or  transport-  chaser,  he  would  not  be  guilty  of  violat- 
ing intoxicating  liquors  "to  be  divided  ing  such  statute;  but  otherwise,  how- 
among  or  distributed  to  others."     State  ever,  if  he  was  agent  for  the  seller. 

v.  Buck  (1865)  37  Vt.  657.  Where  a  statute  makes  proof  of  the 

One  who  obtains  liquor  in  an  adjoin-  delivery  of  intoxicating  liquor  and  the 

ing  city,  for  an  inebriate,  and  brings  it  receipt   of  money  therefor   prima   facie 

into  the  state,  although  it  is  never  de-  evidence  of  ownership,  the  court  should 

livered  to  him,  violates  a  statute  pro-  instruct  the  jury  to  acquit  where  the 

hibiting  the  procuring  of   liquor  for   a  accused    proved    that    he    was    not    the 

person  "in  the  habit  of  becoming  intoxi-  owner   of   the  liquor,   or   of  the  money 

cated."     Jenkins    v.    State    (1903)     82  paid  for  it,  and  that  he  merely  acted 

Miss.  500,  34  So.  217.  as  the  agent  or  friend  of  the  purchaser. 

The  agent  may  be  convicted  of  an  un-  Hiers  v.  State  (1906)   52  Fla.  25,  41  So. 

lawful  sale  under   a   statute  providing  881. 
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2584.  liability  for  miscellaneotis  offenses. — A  servant  may  be  held 
responsible  for  his  criminal  negligence  while  acting  in  the  service  of 
his  master.^  So,  it  has  been  held  that  he  may  be  convicted  of  man- 
slaughter on  account  of  his  neglect  of  duty.*  He  may  also  be  made 
to  answer  for  an  assault ; '  for  violating  the  Sunday  law ;  *  for  libel ;  * 

1  For  discussion  of  questions  of  the  superior,  which  were  in  violation  of  the 
personal  liability  of  servant  for  his  torts  rules  of  the  corporation.  People  v. 
committed  in  the  master's  service,  see  Melius  (1882)  1  N.  Y.  Crim.  Rep.  39;  5 
post,  §§  2585-2595.  Crim.  L.  Mag.  p.  281. 

In   Texas   a   conductor   is   criminally  It  is  unnecessary,  under  Rev.  Stat.  § 

liable  for  injuries  resulting  from  negli-  5344,  which  subjects  to  prosecution  for 

gence    in    the    formation    of    passenger  manslaughter  "any  captain,  engineer,  or 

trains  under  his  control.     Galveston,  H.  pilot  or  other  person  employed  on  any 

&  8.  A.  R.   Co.  v.  Donahoe    (1882)    56  steamboat  or  vessel,  by  whose  miscon- 

Tex.  162.  duct,   negligence,  or   inattention  to  his 

Where  an  engineer  started  his  engine  or  their  respective  duties  on  such  vessel 
in  violation  of  the  company's  rules,  and  the  life  of  any  person  shall  be  de- 
lives  were  lost  as  a  result  of  such  dis-  stroyed,"  to  show  criminal  intent.  The 
obedience  of  orders,  it  was  held  that  the  oflfenae  is  complete  when  the  negligence 
fact  that  the  engineer  was  asleep,  and  results  in  the  loss  of  human  life, 
that,  on  being  suddenly  aroused,  he  put  But  where  it  is  the  exclusive  duty  of 
the  engine  in  motion  before  he  was  con-  the  engineer  and  fireman  to  look  out 
scious  of  what  he  was  doing,  was  no  for  obstructions  and  give  signals  of 
defense  to  an  indictment  for  such  negli-  danger,  brakemen  cannot,  under  a  stat- 
gence.  Com.  v.  Oriffin  (1869)  3  Brewst.  ute,  be  held  criminally  liable  "in  the 
(Pa.)  554,  7  Phila.  679.  performance  of  a  lawful  act,"  if,  while 

2  If  a  person  professes  to  deal  with  the  on  the  engine  in  motion,  they  omit  to 
life  or  health  of  another,  and  causes  stop  it  or  signal  the  engineer  to  stop, 
death  through  his  gross  want  of  skill  after  seeing  a  child  on  the  track,  al- 
and attention,  he  will  be  guilty  of  man-  though,  in  consequence  of  their  failure 
slaughter.  {Com.  v.  Thompson  [1809]  6  to  act,  the  child  is  killed.  .4.nderson  v. 
Mass.  134;  Fairlee  v.  People  [1849]  11  State  (1889)  27  Tex.  App.  177,  3  L.R.A. 
111.  1;  Rice  v.  State  [1844]  8  Mo.  561)  ;  645,  11  Am.  St.  Rep.  189,  11  S.  W.  33. 
as  the  giving  of  a  wrong  drug  (Y.  B.,  3  ^Reg.  v.  Huntley  (1852)  3  Car.  &  K. 
Edw.  III.  163;  Knight's  Case  [1828]  1  142;  People  v.  Cwryl,  3  Park  (N.  Y.) 
Lewin,  C.  0.  168;  4  Bl.  Com.  14;  1  Hale,  Cr.  326. 

P.  C.  429;  1  Allison,  C.  L.  116).  A  servant  is  criminally  liable  for  an 

Thus,  when  one  whose  duty  it  was  to  assault  committed  in  attempting  to  ob- 
keep  and  adjust  the  switches  of  a  rail-  tain  possession  of  a  chattel  on  which  the 
road  so  that  passenger  trains  would  instalments  were  in  arrears.  Dyer  v. 
keep  on  the  main  track  at  a  certain  Munday  [1895]  1  Q.  B.  (C.  A.)  742,  64 
point  failed  to  perform  his  duty,  which  L.  J.  Q.  B.  N.  S.  440,  14  Reports,  306, 
resulted  in  the  death  of  a  passenger,  72  L.  T.  N.  S.  448,  43  Week.  Rep.  440, 
it  was  held  that  the  switch  tender  was   59  J.  P.  276. 

guilty     of     manslaughter.       State     v.       A  conductor  is  guilty  of  assault  and 
O'Brien  (1867)  32  N.  .1.  L.  169.  battery  for  forcibly  ejecting  a  passen- 

The  officer  of  a  steamboat  through  ger,  without  stopping  the  train,  al- 
whose  negligence  an  explosion  takes  though  the  passenger  was  wrongiully 
place,  which  destroys  life,  is  guilty  of  thereon.  State  v.  Kinney  (1885)  34 
manslaughter.  United  States  v.  Taylor  Minn.  311,  25  N.  W.  705. 
(1851)  5  McLean,  242,  Fed.  Cas.  No.  i  Puchett  y.  Com.  (1907)  107  Va.  844, 
16,441.  57  S.  E.  591. 

Where  the  employee  of  a  corporation  The  Sunday  statute.  Car.  II.  chap.  7, 
is  indicted  for  manslaughter  by  culpable  §  1,  is  not  applicable  to  seamen,  and 
negligence  causing  death,  it  is  no  excuse  therefore  the  first  mate  of  a  vessel,  who 
that  his  negligence  arose  from  his  obedi-  participates  in  the  unloading  of  a  ship 
ence  to  the  instructions  of  his   official   on  a  Sunday,  is  not  liable  to  prosecu- 
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for  failure  to  observe  regulations  for  the  safety  of  mines  ;*  for  viola- 
tion of  pure  food  lawsj'^and.  fishing  laws;'  and  for  various  other 
statutory  and  municipal  offenses.®  And  it  has  been  held  that  the  act 
of  the  president  of  a  bank,  in  permitting  a  firm  of  which  he  was  a 
member  to  overdraw  its  account  at  the  bank,  with  intent  to  defraud 
the  bank  of  the  money,  is  a  misapplication  of  the  moneys  of  the 
bank,  within  the  meaning  of  U.  S.  Rev.  Stat.  §  5209,  U.  S.  Oomp. 
Stat.  1901,  p.  3497,  for  which  he  is  criminally  responsible.^" 

But  where  a  wife  is  to  be  considered  merely  as  the  servant  of  her 
husband,  it  has  been  declared  that  she  will  not  be  answerable  for  the 
consequences  of  his  breach  of  duty,  however,  fatal,  though  she  may 
be  privy  to  his  conduct.^^ 

tion.  Ex  parte  Pughe  (1902)  19  W.  N.  sence  of  a  special  defense.  In  the  case 
(New  South  Wales)   19.  of  a  breach  of   a  statutory  regulation, 

i  Bex  V.  Knell  (1729)  1  Barnard  K.  it  is  not  a  universal  rule  that  intention 
B.  305.  to  contravene  the  statute  must  be  estab- 

6  A  superintendent  of  a  mine  is  not  lished.  That  may  depend  on  the  policy 
criminally  liable  for  failing  to  make  of  the  statute,  and  also  on  the  language 
safety  holes  and  to  keep  the  same  free  of  the  statute.  If  the  enactment  is  in 
from  obstructions  at  the  bottom  of  all  form  an  absolute  prohibition  against 
slopes  and  planes,  under  Pa.  min.  act,  doing  a  certain  thing,  it  seems  to  me 
June  30,  1885,  where  no  inspection  had  that  in  general  the  prosecutor  may  be 
been  made  for  over  a  year,  and  written  held  to  have  established  his  case  if  he 
request  had  not  been  made  by  the  in-  proves  the  commission  of  the  prohibited 
spector.  Co'm.  v.  Waddell  (1890)  6  act  by  the  person  accused,  unless  the 
Kulp,  95.  accused  is  able  to  satisfy  the  court  that 

Workmen  stopping  up  an  airway  of  a  in  the  special  circumstances  of  the  case 
mine  for  their  employer,  who  is  contest-   he  is  excusable." 

ing  the  right  of  property  with  another,  9  It  was  held  that  a  negro  without  a, 
are  not  guilty  of  felony  under  7  &  8  Geo.  ticket  from  his  master,  dealing  with  the 
IV.,  chap.  30,  if  they  did  not  know  that  clerk  of  a  shopkeeper,  would  render  the 
the  act  of  their  master  was  malicious,  clerk,  but  not  the  master,  liable  to  a 
Reg.  V.  James  (1837)  8  Car.  &  P.  131,  criminal  prosecution  for  illegal  trading. 
4  Mor.  Min.  Rep.  168.  State  v.  Dawson    (1802)    2  Bay,  360. 

V  EotcMn  V.  Hindmarsh  [1891]  2  Q.  Under  the  act  of  16  &  17  Viet.  chap. 
B.  181,  60  L.  J.  Mag.  Cas.  N.  S.  146,  65  119,  even  servants,  if  they  took  any  part 
L.  T.  N.  S.  149,  39  Week.  Rep.  607,  55  or  share  in  the  business  of  a  betting 
J.  P.  775.  house,  are  liable  to  the  penalty  imposed. 

Sin  Gordon  v.  Sham  [1908]  S.  C.  17  Hawkins,  J.,  in  Reg.  v.  Cook  (1884)  L. 
(J),  to  a  charge  of  traveling  within  a  R.  13  Q.  B.  Div.  377,  p.  385,  51  L.  T.  N. 
prohibited  area,  it  was  held  (1 )  that  it  S.  21,  32  Week.  Rep.  796,  48  J.  P.  694. 
was  no  defense  that  the  accused  occupied  So  a  man  whose  business  it  was  mere- 
a  subordinate  position  on  the  vessel,  and  ly  to  "clap  down  the  press"  was  held 
acted  under  the  orders  of  his  superior  criminally  responsible  for  a  libel.  Rex 
officers;  (2)  that  the  prosecutor  was  v.  Clerk  (1728)  1  Barnard  K.  B.  304. 
not  bound  to  prove  that  the  accused  li^  United  States  v.  Fish  (1885)  24 
knew  the  position   of  the   vessel   when   Fed.  585. 

the  offense  was  committed.  The  court  H  Russel  on  Crimes,  6th  ed.  p.  151, 
said:  "While,  in  the  case  of  a  charge  citing  Rex  v.  Squire  (1799)  an  unre- 
of  crime  under  the  common  law,  guilty  ported  case,  in  which  a  husband  and 
knowledge  or  guilty  intention  is  of  the  wife  were  indicted  for  murder  of  a  par- 
essence  of  the  crime,  yet  there  are  many  ish  apprentice.  It  was  shown  that  both 
cases  where  such  knowledge  or  intent  had  used  him  with  extreme  cruelty,  and 
ia  presumed  from  the  facts  in  the  ab-   that  the  wife  had  been  guilty  of  many 
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While  intent  may  not  be  a  defense  to  a  prosecution  of  a  servant, 
it  has  nevertheless  been  asserted  that  where  a  smoke  ordinance  im- 
poses a  discretionary  fine,  proof  that  the  owner  bad  equipped  thu 
building  with  the  most  approved  heating  plant,  and  had  done  every- 
thing possible  to  prevent  the  escape  of  smoke,  was  admissible  in  mit- 
igation of  the  penalty. ^^ 

Although  a  servant  is  ordinarily  criminally  responsible  for  hia 
own  transgression  of  the  law,  as  bas  been  seen,  be  may  nevertheless 
under  certain  circumstances  be  exempt  from  responsibility.'* 

B.  Liability  to  third  peesons  foe  toets. 

2585.  Introductory. —  A  servant  is,  strictly  speaking,  the  agent  of 
his  master  so  far  as  third  persons  are  concerned,  and  the  cases  make 
no  distinction  between  the  liability  of  an  agent,  strictly  so-called, 
and  that  of  a  servant,  for  acts  of  negligence.  Such  a  distinction  has 
indeed  been  suggested,  but  an  examination  of  the  authorities  sug- 
gesting it  shows  clearly  that  any  distinction  between  the  character 
of  the  relationship  existing  between  the  negligent  person  and  his  em- 
ployer is  based  upon  the  amount  of  self-control,  or  amount  of  con- 
trol over  the  work  to  be  done,  which  is  exercised  by  the  negligent 
person,  it  being  presumed  that  an  agent  would  have  greater  control 
over  the  work  and  over  his  own  actions  than  would  a  servant.  This 
is  undoubtedly  true  in  many  cases,  but  is  not  necessarily  so,  and  the 
distinction  attempted  to  be  made  is  not  a  vital  one  upon  this  sub- 
ject^ 

barbarous  acts  in  the  husband's  absence,  The    court    said :      "This    is   a   penal 

but  a  surgeon   deposed  that  his   death  statute,   and   is,   under   well-established 

had    been    caused    not    by    the    wounds  rules,   to   be   strictly   construed.     It  is 

which  he  had  received,  but  by  want  of  obvious     that     no     mere     employee     is 

food.     Lawrence,   J.,   directed  the   jury  charged  with  the  duty  of  constructing 

that,   as   the  wife  was   the  servant   of  and   maintaining  the   furnaces  used   in 

the  husband,  it  was  not  her  duty  to  pro-  a  manufacturing  plant.     Such  employee 

vide  the  apprentice  with  sufficient  food,  is   not,   therefore,   within   the   spirit   of 

though,  if  the  husband  had  allowed  her  the   enactment,   and   it   cannot   be   pre- 

sufficient   food  for  the   apprentice,   and  sumed  that  the  legislative  intent  was  to 

she  had  wilfully  withheld  it  from  him,  reach  the  defendant  in  this  case,  who 

she  would  have  been  guilty.  was  the  superintendent  of  the  factory, 

1^  Chicago  v.  Knobel   (1908)   232  111.  because  the  owners  may  have  failed  to 

112,  83  N.  E.  459.  have  their  furnaces  equipped  with  smoke 

18  The  superintendent  of  a  factory  is  consumers,  however  liable  he  might  be 

not  liable  for  a  violation  of  a  sanitary  for  making  use  of  such  furnaces  in  such 

code  requiring  furnaces  to  be  equipped  a  way  as  to  violate  the  provision  against 

with  smoke  consumers,  since  this  is   a  suffering   or   allowing   smoke  to   escape 

matter   beyond   his   control.     People   v,  or  be  discharged  from  the  factory." 

Sturgis   (1907)    121  App.  Div.  407,  106  l  Note   to   Ward  v.   Pullman   Co.,   25 

N.  Y.  Supp.  61.  L.R.A.(N.S.)  343. 
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Manifestly  a  servant  is  not  liable  to  anybody  if  he  has  been  guilty 
of  no  negligence  or  other  wrong,  and  therefore  cases  in  which  the 
question  considered  is  whether  the  servant  has  been  guilty  of  a  tort 
will  not  be  discussed.^ 

2586.  Distinction  between  misfeasance  and  nonfeasance. —       The 
courts  in  all  jurisdictions  agree  that  a  servant  or  agent  is  liable  to 
third  persons  for  injuries  caused  by  the  former's  positive  acts  of 
wrongdoing  or  misfeasance  ;^  but  there  has  been  a  conflict,  seemingly 

2  See  The  Governor  Seioell  (1887)  31  libel  if  he  can  show  that  he  was  ignorant 
Fed.  362;  Gypsum  Packing  Co.  v.  Eor-  of  the  contents  of  the  parcels.  Day  v. 
ton  (1895)  68  Fed.  931;  The  James  A.  Bream  (1837)  2  Moody  &  R.  54. 
Garfield  (1887)  21  Fed.  474;  Mason  v.  Where  agents  of  a  landlord  author- 
Ervine  (1886)  27  Fed.  459;  McDonald  ized  an  unlawful  distress  upon  the  ten- 
V.  The  Tom  Lysle  (1891)  48  Fed.  690;  ant  for  rent,  the  court  said  if  they  had 
^Vilson  V.  Charleston  Pilots'  Asso.  been  mere  conduit  pipes  for  eommuni- 
(1893)  57  Fed.  227;  Comfort  v.  Wal-  eating  authority  from  the  landlord  to 
lace  ( 1887 )  32  Fed.  672 ;  Minnis  v.  the  one  who  executed  the  warrant,  there 
Younker  Bros.  (1908)  —  Iowa,  — ,  118  would  have  been  great  doubt  if  they 
N.  W.  532 ;  Moyse  v.  Northern  P.  R.  Co.  would  have  been  liable.  But,  it  appear- 
(1910)  41  Mont.  272,  108  Pac.  1062;  ing  that  the  agents  actually  ordered  the 
fioutltern  R.  Co.  v.  Cash  (1908)  131  6a.  distress  to  be  made,  the  court  said  if 
537,  62  S.  E.  823;  Zibhell  v.  Southern  this  be  so  they  are  as  much  the  prin- 
P.  R.  Go.  (1911)  160  Cal.  237,  116  Pac.  cipals  who  have  done  the  act  as  if  their 
513;  Frorer  v.  Baker  (1907)  137  111.  own  hands  had  done  it.  And  they  were 
App.  588;  Chapel  Y.  Smith  (1890)  80  held  liable  to  the  tenants  therefor.  Ben- 
Mich.  100,  45  N.  W.  69;  Cincinnati,  N.  nett  v.  Bayes  (1860)  5  Hurlst.  &  N. 
0.  rf-  T.  P.  R.  Co.  V.  Rolertson  (1903)  391,  29  L.  J.  Exch.  N.  S.  224,  8  Week. 
115  Ky.  858,  74  S.  W.  1061;  Crandall  v.   Rep.  320. 

Loomis  (1884)  56  Vt.  664;  Ellis  v.  1  An  agent  is  liable  to  third  persons 
Southern  R.  Co.  (1905)  72  S.  C.  465,  2  for  misfeasance.  Southern  R.  Go.  v. 
L.R.A.(N.S.)  378,  52  S.  E.  228;  Hill  v.  Grizzle  (1906)  124  Ga.  735,  110  Am.  St. 
Cavcrly  (1834)  7  N.  H.  215,  26  Am.  Rep.  191,  53  S.  E.  244. 
Dec.  735 ;  Jarvis  v.  Canadian  P.  R.  Co.  For  a  misfeasance  done  by  an  agent 
(1898)  Rap.  Jud.  Quebec,  13  C.  S.  17;  in  the  line  of  his  agency,  both  the  prin- 
Whisten  v.  Brcngal  (1896:  Sup.  Ct.  cipal  and  agent  are  liable.  Martin  v. 
App.  Term)  16  Misc.  37,  73  N.  Y.  S.  R.  Bencist  (1886)  20  Mo.  App.  262. 
400,  37  N".  Y.  Supp.  813;  Kuhnert  v.  An  agent  is  liable  for  acts  of  mis- 
Angell  (1900)  10  N.  D.  59,  88  Am.  St.  feasance,  whether  he  did  the  wrong  in- 
Rep.  675,  84  N.  W.  579 ;  Labadie  v.  tentionally  or  ignorantly,  by  authority 
Haioley  (1884)  61  Tex.  177,  48  Am.  Rep.  of  his  principal.  Crane  v.  Onderdonk 
278;    Leith  v.    Trott    (1883)    16   N.    S.    (1873)  67  Barb.  47. 

120;  Day  v.  Bream  (1837)  2  Moody  &  He  who  commits  an  unlawful  act  or 
R.  54;  Odgers,  Libel  &  Slander,  4th  ed.,  an  act  of  misfeasance  and  positive 
p.  546;  Shell  v.  Straesser  (1898)  78  111.  aggressive  wrong  to  another  cannot  es- 
App.  101;  Levi  L.  Brouyn  Paper  Go.  v.  cape  liability  therefor  upon  the  ground 
Dean  (1877)  123  Mass.  267;  Silver  v.  of  his  being  an  agent  for  another.  Blue 
Martin  (18S0)  59  N.  H.  580;  Hathaway  v.  Briggs  (1895)  12  Ind.  App.  105,  39 
V.  Smith   (1803)   2  Tyler   (Vt.)   218.         N.   E.   885;   Labadie  v.  Hav>ley    (1884) 

There  is  a  tendency  running  through  61  Tex.  179,  48  Am.  Rep.  278 ;  Erwin  v. 
the  decisions,  to  hold  that  if  the  agent  or  Davenport  (1871)  9  Heisk.  48. 
servant  is  a  mere  innocent  conduit  In  holding  persons  liable  for  negli- 
through  which  the  wrong  is  committed,  gently  injuring  buildings  in  removing 
he  will  not  be  personally  liable.  Thus,  them  it  is  said,  in  Bickford  v.  Richards 
a  porter  who,  in  the  course  of  his  busi-  (1891)  154  Mass.  163,  26  Am.  St.  Rep. 
ness,  delivers  parcels  containing  libelous  224,  27  N.  E.  1014:  "Whether  servants 
handbills,  is  not  liable  in  an  action  of  or  contractors,  they  were  liable  for  the 
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much  greater  than  it  really  is,  over  the  question  of  the  servant  or 
agent's  liability  for  his  nonfeasance,  or  failure  to  act.  The  rule  is 
quite  commonly  stated  to  be  that  he  is  liable  for  misfeasance,  but  not 
for  nonfeasance.*  In  a  few  cases  this  rule  seems  to  be  strictly  and 
logically  applied,^  but  the  practical  result  of  this  v^ould  be  to  free  the 

damages  caused  to  the  plaintiff's  prop-  and  servant  alone,  and  the  nonfeasance 

erty  by  their  tortious  acts  or  misfeas-  of  the  servant,  causing  injury  to  third 

anoe."  persons,  is  not,   in  general,  at  least,   a 

2  Kelly  V.  Chicago  d  A.  R.  Co  ( 1903 )  ground   for   a   civil   action   against  the 

122  Fed.  286 ;  New  York  d  W.  Printing  servant  in  their  favor." 

Teleg.    Co.   v.   Dryburg    (1860)    35    Pa.  In  Bryce  v.  Southern  R.  Co.    (1903) 

298,   303,   78   Am.   Dec.   338;   Jev>eU  v.  125  Fed.  958,  the  court  said  that  some- 

Kansas  City  Bolt  d  Nut  Co.  (1910)  231  thing  more  than  the  mere  charge  of  neg- 

Mo.  176,  140  Am.  St.  Rep.  515,  132  S.  ligence  against  the  servant,  or  of  joint 

W.    703;    Dudley  v.   Illinois   C.   R.   Go.  negligence    with    the    master,    must   be 

( 1906 )   29  Ky.  L.  Rep.  1029,  13  L.R.A.  made,  as  the  servant  was  not  liable  for 

(N.S.)    1186,  96  S.  W.  835;  Blackstock  a  nonfeasance. 

V.  Neio  York  &  E.  R.  Co.   (1859)   20  N.  In  Soheller  v.  Silbermintm   (1906)    50 

Y.  48,  51,  75  Am.  Dec.  372.  Misc.  175,  90  N.  Y.  Supp.  230,  the  court 

An  agent  is  not  ordinarily  liable  to  said:     "The  complaint  was  properly  dis- 

third    persons     for    mere    nonfeasance,  missed  as  to  the  owner's  husband.     As 

Kimbrough  v.   Boswell    (1903)    119  Ga.  agent  or  manager  for  his  wife,  he  owes 

201,  45  S.  E.  977;   Southern  R.  Co.  v.  no  duty  to  the  plaintiff;    and  unless  a 

Grizzle  ( 1906 )  124  Ga.  735,  110  Am.  St.  servant  is  guilty  of  actual  misfeasance 

Rep.  191,  53  S.  E.  244.  or  tort,   he  cannot  be  held  liable  with 

In    Erwin    v.    Davenport     (1871)     9  his  master.    If  he  neglects  a  duty  which 

Heisk.  44,  an  action  against  a  receiver  his  master  owes  to  third  persons,  the 

of  a  railroad  for  injuries  due  to  negli-  remedy  is  against  the  master  alone." 

gence,  the   court   said:      "As   the   aver-  In  O'Brien  v.  Traynor   (1903)    69  N. 

ment  is  confined  to  nonfeasance  or  neg-  J.  L.  239,  55  Atl.  307,  the  court  said  that 

ligence  on  the  part  of  the  defendant,  it  a   servant  would   riot  be  liable   for   inr 

is  obvious  that  there  can  be  no  recovery  juries  which  were  the  result  of  his  non- 

against  the   defendant,   upon   the   prin-  feasance  or  neglect  of  any  duty  which 

ciple   that   in   such   case   the   principal,  he  owed  to  the  master,  but  was  liable 

and  not  the  agent,  is  responsible."  for  a  breach  of  duty  which  he  owed  to 

In  Murray  v.  U&her  (1889)  117  N.  Y.  the  plaintiff. 

542,  23  N.  E.  564,  the  court  said:     "The  In  Eastin  v.  Texas  d  P.  R.  Co.  (1906) 

agent   or   servant    is   himself   liable   as  99  Tex.  654,  92  S.  W.  838,  second  appeal 

well  as  the  master,  where  the  act  pro-  (1907)  100  Tex.  556,  102  S.  W.  105,  the 

ducing  the  injury,  although  committed  court  said  that  a  servant  was  not  liable 

in   the    master's    business,    is    a,    direct  for  failure  to  perform  some  duty  which 

trespass  by  the  servant  upon  the  person  he  was   empowered  to  perform  for  the 

or    property   of   another,    or   where   he  master,   but   if,   acting  for   the  master, 

directs  the  tortious  act.     In  such  cases  he  does  a  wrongful  act,  and  injury  fol- 

the  fact  that  he  is  acting  for  another  lows,  he  is  liable.     The  court  does  not 

does  not  shield  him  from  responsibility,  make  it  clear,  however,  what  it  means 

The  distinction  is  between  misfeasance  by  the  phrase  "empowered  to  perform  a 

and  nonfeasance.     For   the  former   the  duty." 

servant   is,   in  general,   liable;    for   the  ^  In  Burns  y.  Pethcal  (1894)  75  Hun, 

latter,    not.      The   servant,    as    between  437,  57  N.  Y.  S.  R.  661,  27  N.  Y.  Supp. 

himself   and    his    master,    is    bound    to  499,  a  foreman  was  held  not  liable  to 

serve  him  with  fidelity  and  to  perform  representatives  of   a   servant  killed   by 

the  duties  committed  to  him.    An  omis-  reason  of  the  foreman's  negligence.   The 

sion  to  perform  them  may  subject  third  negligence    charged    was    in    failing   to 

persons  to  harm,  and  the  master  to  dam-  notify  the  injured  servant  not  to  go  to 

ages.    But  the  breach  of  the  contract  of  work  at  the  particular  part  of  a  ditch 

service  is  a  matter  between  the  master  which  caved  in  on  Tiim,  and  in  not  warn- 
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servant  from  liability  for  almost  all  acts  of  negligence.     In  some 
of  the  recent  and  better  considered  cases,  the  soundness  of  this  dis- 


ing  him  of  the  danger  of  working  there. 
The  court  said:  "Nonfeasance  is  the 
omission  of  an  act  which  a  person  ought 
to  do.  Misfeasance  is  the  improper  do- 
ing of  an  act  which  a  person  might  law- 
fully do.  If  the  duty  omitted  by  the 
agent  or  servant  devolved  upon  liim 
purely  from  his  agency  or  employment, 
his  omission  is  only  of  a  duty  he  owes 
his  principal  or  master,  and  the  master 
alone  is  liable.  While  if  the  duty  rests 
upon  jiim  in  his  individual  character, 
and  was  one  tha.t  the  law  imposed  upon 
him  independently  of  his  agency  or  em- 
ployment, then  he  is  liable."  But  the 
authority  of  this  case  is  much  weakened 
by  the  fact  that  the  court  said  that  the 
foreman  and  others  had  examined  the 
dangerous  place  but  a  short  time  before, 
and  it  did  not  appear  dangerous,  and 
further,  the  plaintiff  had  of  his  own  will 
gone  to  the  particular  place  to  work. 
Under  such  circumstances,  it  would  ap- 
pear that  the  master  himself  would  not 
be  liable;  in  fact,  it  does  not  a.ppear 
that  there  was  any  negligence  at  all, 
and  the  injury  was  due  to  the  inherent 
dangers  of  the  work,  which  the  injured 
servant  assumed.  The  discussion,  there- 
fore, of  the  nonliability  of  the  servant 
for  his  nonfeasance  is  merely  dicta,  but 
the  case  has  been  cited  and  followed  as 
authority  for  that  proposition. 

The  failure  of  a  committee  of  the 
board  of  directors  of  a  corporation  in 
control  of  athletic  grounds,  in  respect 
to  their  duty  to  erect  stands,  was  held 
in  Van  Antioerp  v.  Linton  (1895)  89 
Hun,  417,  35  N.  Y.  Supp.  318,  afiBrmed 
on  opinion  below  in  (1899)  157  N.  Y. 
716,  53  N.  E.  1133,  to  be  a  mere  non- 
feasance, for  which  the  members  were 
not  personally  liable.  The  court  ad- 
hered to  the  rule  laid  down  in  the  Burns 
Case. 

So,  a  declaration  which  alleges  merely 
that  a  defendant,  as  a  real  estate  agent, 
had  charge  of  certain  premises,  and  that 
it  was  his  duty  to  keep  them  in  a  safe 
condition,  and  to  notify  tenants  of  any 
defects  therein,  does  not  state  a  cause 
of  action  against  the  agent  for  injuries 
to  a  tenant  caused  by  defects  in  the 
premises,  as  the  facts  stated  are  a  non- 
feasance, and  not  a  misfeasance  or  mal- 
feasance. Drake  v.  Haqan  (1902)  108 
Tenn.  265,  67  S.  W.  470.  The  court 
M.  &  S.  Vol.  Vn.— 499. 


said:  "It  will  be  observed  that  the 
declaration  herein  does  not  allege  mis- 
feasance or  any  positive  wrong  on  the 
part  of  the  agent,  but  only  that  he  failed 
to  repair  and  give  notice  of  the  dan- 
gerous condition  of  the  premises.  We 
think  the  law  is  well  settled  that  the 
agent  is  not  liable  under  such  circum- 
stances." 

In  an  action  against  a  fellow  servant 
for  negligence  in  connection  with  the 
erection  of  a  derrick,  the  court  in  Burch 
V.  Caden  Stone  Go.  (1899)  93  Fed.  181, 
held  the  petition  bad  on  demurrer,  in 
that  it  failed  to  show  any  wilful  mis- 
doing on  the  part  of  the  servant,  or  any 
superior  control  which  he  exercised  over 
the  other  servant,  or  any  act  of  his  not 
directed  by  the  master,  or  outside  the 
scope  of  his  employment.  The  court 
said:  "It  does  not  show  a  case  where 
anyone  but  the  principal — in  this  case, 
the  common  employer  of  both  men —  is 
liable  to  the  plaintiff.  The  case  appears 
to  be  one  where  the  principal  should 
respond,  and  not  the  servant.  It  is  a 
case  of  negligence  only.  Mere  negli- 
gence, however  gross,  would  not  change 
the  rule,  unless  it  were  wilful  or  mali- 
cious. 

In  Kelly  v.  Chicago  &  A..  R.  Co. 
(1903)  122  Fed.  286,  it  was  held  that 
a  yard  master  is  not  liable  to  a  passen- 
ger injured  by  the  explosion  of  a  loco- 
motive boiler  which  he  had  failed  to  in- 
spect and  repair.  The  court  said:  "His 
failure  to  do  this  was  simply  an  act  of 
omission,  or  nonfeasance,  and  nothing 
more.  I  understand  the  law  to  be  that 
the  agent  or  servant  is  personally  liable 
to  third  parties  for  doing  something — 
committing  a  positive  act — which  he 
ought  not  to  have  done,  but  not  for  not 
doing  something  which  he  ought  to  have 
done.  In  the  latter  case  he  is  liable 
only  to  his  employer." 

A  breach  of  an  architect's  contract 
with  the  owner  to  supervise  the  con- 
struction of  a  building,  by  permitting  a 
departure  from  the  plans  and  specifica- 
tions, or  failure  to  condemn  improper 
work,  does  not  render  the  architect  lia- 
ble to  a  third  person  for  Injuries  re- 
sulting from  the  collapse  of  a  wall. 
Potter  V.  Gilhert  (1909)  130  App.  Div. 
632,  115  N.  Y.  Supp.  425,  affirmed  in 
(1909)    196  N.  Y.  576,  90  N.  E.  1165. 
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Laughlin,  J.,  in  writing  the  majority  upon  the  distinction  between  nonfea- 
opinion,  said:  "The  architect  may  owe  sance  and  misfeasance  was  written,  but 
a  duty  to  the  owner  to  visit  and  inspect  upon  a  rehearing  the  opinion,  although 
the  work  hourly,  daily,  or  weekly;  but  allowed  to  stand  as  the  opinion  of  the 
he  owes  no  duty  to  the  employees  of  the  court,  was  sustained  on  this  point  by 
contractor  to  remain  on  the  ground  any  but  two  of  the  seven  judges,  the  judg- 
given  length  of  time,  or  to  inspect  the  ment  for  the  defendant  being  upheld  by 
work  at  given  intervals,  to  see  that  the  a  bare  majority  of  the  court,  upon  the 
plans  and  specifications,  which  fully  and  ground  that  the  servant  had  assumed 
definitely  prescribe  materials  and  di-  the  risk,  which  was  perfectly  obvious, 
mentions  and  quantities,  are  followed  Failure  of  a  mine  superintendent  to 
by  the  contractor,  who  is  presumed  to  perform  the  positive  duty  of  the  master 
be  competent,  or  to  employ  a  superin-  properly  to  inspect  and  repair  a  ladder- 
tendent  or  foreman  competent  to  follow  way  in  a  mine  is  a  nonfeasance  for 
them.  It  was  the  duty  of  the  employer  which  he  is  not  liable  to  third  persons 
of  the  decedent,  under  his  contract  with  or  coemployees.  Floyt  v.  Shenango  Fur- 
the  owner,  to  follow  the  plans  and  speci-  nace  Co.  ( 1911 )  186  Fed.  539. 
fications.  The  supervising  power  con-  In  Carey  v.  Rochereav,  (1883)  16  Fed. 
ferred  upon  the  architect  was  to  insure  87,  the  court  says:  "An  agent  is  liable 
this  result  for  the  protection  of  the  only  to  his  principal  for  nonfeasance;" 
owner.  If  the  architect  were  guilty  of  and,  as  the  case  arose  in  Louisiana, 
any  affirmative  act  which  contributed  bases  the  decision  upon  that  rendered 
to  the  accident,  as  by  directing  a  de-  in  Delaney  v.  Eochcreau  (1882)  34  La. 
parture  from  the  plans  and  specifica-  Ann.  1123,  44  Am.  Rep.  456.  The  case 
tions,  or  the  use  of  improper  materials,  does  not  show  what  the  facts  were  out 
or  knowingly  suffering  such  departure  of  which  it  arose,  and  it  does  not  ap- 
from  the  plans  or  specifications,  or  such  pear  whether  the  case  involved  any  dis- 
use of  improper  materials,  or  failing  to  regard  of  any  duty  by  the  agent,  or  not. 
condemn  improper  work,  he  would  The  court  adds:  "It  is  very  doubtful 
doubtless  be  liable;  but  there  is  no  such  if  an  agent  per  se  is  liable  to  third  per- 
charge  made  in  the  complaint.  The  sons  on  any  account.  A  person  acting 
architect  was  authorized  to  condemn  as  agent  for  another  is  liable  for  his 
materials  and  work  which  did  not  con-  own  misfeasance,  but  this  results  not 
form  to  the  requirements  of  the  plans  from  the  agency,  but  in  spite  of  it." 
and  specifications,  but  this  gave  rise  to  The  obvious  comment  on  this  is  that 
no  duty  on  the  part  of  the  architect  to-  exactly  the  same  reasoning  applies  to  a 
wards  the  employees  of  the  contractor  case  in  which  the  agent  is  guilty  of 
to  remain  upon  the  premises  and  be  mere  negligence  with  respect  to  the 
vigilant  in  scrutinizing  the  work  of  the  rights  of  a  third  person, 
contractor.  The  architect  owed  the  de-  Agents  in  possession  and  control  of  a 
cedent  and  everyone  lawfully  on  or  about  building  owned  by  a  nonresident  were 
the  premises  the  duty  of  preparing  plans  held  in  Delaney  v.  Eochcreau,  supra, 
and  specifications  under  which  the  not  to  be  liable  for  injuries  causing  the 
building  could  be  constructed  with  death  of  a  boy,  resulting  from  the  fall 
safety,  and  the  decedent's  employer  of  a  balcony  in  front  of  the  building, 
owed  him  the  duty  of  following  the  although  the  agents  knew  it  to  be  in  a. 
plans  and  specifications;  but  the  archi-  defective  condition.  But  in  this  case  the 
tect  owed  no  duty  of  active  vigilance  boy,  with  eleven  or  twelve  other  persons, 
to  the  decedent  to  supervise  the  work  rushed  out  on  the  balcony  while  attend- 
of  the  employer  of  the  decedent,  al-  ing  an  entertainment  which  was  being 
though  he  may  have  owed  such  duty  to  given  in  an  unoccupied  portion  of  the 
the  owner  by  whom  he  was  employed."  building,  without  the  'authority  or 
In  Steinhauser  v.  Bpraul  (1884)  127  knowledge  of  the  agents,  by  a  person 
Mo.  541,  27  L.R.A.  441,  28  S.  W.  620,  who  had  procured  a  key  from  a,  neighbor 
30  S.  W.  102,  it  was  held  that  a  wife,  and  taken  possession  of  the  premises, 
as  agent  for  her  husband,  in  giving  a  although  the  agents  had  on  two  or  more 
servant  an  order  to  get  some  pigeons  occasions  permitted  a  similar  use  of  the 
from  their  loft,  was  not  liable  for  in-  vacant  premises.  The  court  says :  "The 
juries  received  by  the  servant,  due  to  theory  on  which  the  suit  rests  is  that 
the  fact  that  the  ladder  used  was  un-  agents  are  liable  to  third  parties  in- 
fitted  for  the  purpose.  A  lengthy  opinion  jured,  for  their  nonfeasance;"  but  this 
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theory  the  court  refuses  to  adopt,  de-  feasance  or  omission  to  act  at  all  the 
daring  that  an  agent  is  personally  re-  agent  is  answerable  only  to  his  em- 
sponsible  to  his  principal  only  for  not  ployer."  It  is  very  doubtful  if  this 
doing  something  which  he  ought  to  have  decision  is  a  sound  one;  at  least,  so  far 
done.  Yet  with  admirable  clearness  the  as  it  denies  the  agent's  personal  liabil- 
court  defines  the  liability  of  agents  in  ity  for  malicious  refusal  to  open  the 
such  cases  as  follows :  "Everyone,  drain.  The  court  bases  it  on  the  author- 
whether  he  is  principal  or  agent,  is  re-  ity  of  Story  on  Agency,  §§  308,  309; 
sponsible  directly  to  the  persons  injured  Dunlap's  Paley's  Agency,  §  396,  and 
by  his  own  negligence  in  fulfilling  obli-  Wharton  on  Agency,  §§  535,  536. 
gations  resting  upon  him  in  his  indi-  In  Eenshaw  v.  NoMe  (1857)  7  Ohio 
vidual  character  and  which  the  law  im-  St.  226,  an  action  against  the  owners  of 
poses  upon  him  independently  of  con-  premises  and  contractors  to  erect  a 
tract.  No  man  increases  or  diminishes  building  thereon,  and  also  against  a  per- 
his  obligations  to  strangers  by  becom-  son  employed  to  excavate  the  same, 
ing  an  agent.  If,  in  the  course  of  his  claiming  damages  for  negligence  in  such 
agency,  he  comes  in  contact  with  the  excavation,  whereby  an  adjoining  build- 
person  or  property  of  a,  stranger,  he  is  ing  was  injured,  an  instruction  that 
liable  for  any  injury  he  may  do  to  either  "where  there  was  negligence  or  improper 
by  his  negligence  in  respect  to  duties  conduct  in  the  doing  of  an  act,  and  in- 
imposed  by  law  upon  him  in  common  jury  was  thereby  done  to  another,  that 
with  all  other  men."  The  true  distinc-  an  action  could  be  sustained  against  the 
tion  between  this  case  and  those  which  agent,"  was  held  erroneous  and  prejudi- 
sustain  an  agent's  liability  appears,  in  cial.  The  court  said  that  the  instruc- 
the  light  of  the  language  last  quoted  tion  was  calculated  to  mislead  the  jury 
from  the  opinion,  to  be  in  the  fact  that  and  to  convey  the  idea  that  negligence 
the  person  injured  was  on  the  premises  is  always  to  be  regarded  as  a  misfeaa- 
without  any  right  to  be  there,  and  was  ance  or  positive  wrong  which  will  sub- 
consequently  one  to  whom  the  agents  ject  the  agent,  equally  with  his  prin- 
owed  no  duty  whatever  in  respect  to  the  cipal,  to  liability.  The  court,  citing 
condition  of  the  property.  Story  on  Agency,   §   308,   also  declared 

Where  an  action  is  brought  against  the  rule  to  be  that  an  agent  is  not  in 
the  owner  and  also  the  master  of  a  general  liable  to  third  persons  for  hia 
steamboat  for  the  drowning  of  a  pas-  own  nonfeasance  or  omissions  of  duty 
senger,  due  to  negligence  in  transferring  in  the  course  of  his  employment,  and  in 
the  passenger  to  a  skiff  while  the  applying  this  rule  seems  to  have  re- 
steamer  was  in  motion,  and  the  master  garded  it  as  applicable  even  if  the 
acted  only  in  his  representative  capaci-  agent's  negligence  was  not  merely  with 
ty,  the  owner  alone  is  liable.  Le  Blcmo  respect  to  his  duty  to  his  employer,  but 
v.  Sweet  (1901)  107  La.  355,  90  Am.  St.  also  to  third  persons  who  were  injured 
Rep.  303,  31  So.  766.  thereby. 

Negligence  of  an  agent  in  charge  of  a  A  complaint  setting  forth  a  wrongful 
plantation  in  failing  to  open  a  drain  and  malicious  dismissal  by  the  defend- 
through  the  lands  which  served  to  drain  ant,  the  agent  of  the  plaintiff's  em- 
an  adjoining  plantation  also,  whereby  ployers,  does  not  show  a  tort  by  mis- 
the  adjoining  premises  were  damaged  by  feasance,  in  such  a  sense  as  to  render 
water,  is  held  in  Feltus  v.  Swan  (1884)  the  agent  personally  liable,  but  merely 
62  Miss.  415,  to  be  an  omission  of  duty  a  breach  of  contract  for  which  the  prin- 
to  his  principal  only,  and  not  to  make  cipal  alone  is  responsible.  The  aver- 
the  agent  liable  personally  to  the  ad-  ment  of  malice  does  not  impart  to  the 
joining  owner.  The  court  also  refused  act  the  character  of  a  positive  and  in- 
to permit  a  proposed  amendment  charg-  dependent  tort,  but  merely  shows  a 
ing  that  his  neglect  and  refusal  to  open  malicious  sentiment,  which  is  not  ac- 
the  drain  "was  malicious  and  with  the  tionable.  Buckley  v.  King  (  )  1 
intention  of  injuring  the  plaintiffs  New  Zealand  Jur.  R.  App.  12. 
aforesaid  lands,"  saying  that  it  would  The  master  of  a  vessel  is  not  liable 
not  make  the  declaration  good,  "for  for  the  damages  resulting  from  his 
whatever  motive  operated  on  the  agent,  failure  to  perform  the  duty  incumbent 
the  charge  against  him  was  only  that  he  on  him  as  the  agent  of  the  ovmers,  to 
had  failed  to  do,  and  not  that  he  had  see  that  the  crew  are  not  exposed  to 
done  anything  maliciously,  and  for  non-  unnecessary  dangers  in  the  performance 
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tinction  is  denied;*  but  in  a  far  greater  number  of  instances,  while 

of  their  work.  Cheatham  v.  Red  River  In  Mayer  v.  Thompson-Hutchison 
Line  (1893)  56  Fed.  248.  In  this  case  Bldff.  Co.  (1894)  104  Ala.  611,  28 
a  steamer  was  not  properly  moored  to  L.R.A.  433,  53  Am.  St.  Rep.  88,  16  So. 
the  bank  of  a  river  during  a  ilood,  the  620,  it  was  held  that  a  servant  or  agent 
result  being  that  the  gangplank  fell  into  is  liable  for  a  negligent  omission,  or 
the  water  with  an  employee  on  it.  nonfeasance,   causing  injury  to  a  third 

A  mere  employee  of  a  warehouseman  person,  where  he  would  be  liable  if  act- 
is  not  guilty  of  conversion  in  refusing  ing  as  principal.  The  court  said:  "The 
to  act  in  reference  to  the  delivery  of  liability  of  the  principal  or  master  te 
property  under  a  writ  of  replevin,  other-  third  persons  does  not  depend  upon  any 
wise  than  as  his  employer  directs,  since  privity  between  him  and  such  third  per- 
this  is  a  mere  nonfeasance.  Economy  sons.  It  is  the  privity  between  the  mas- 
Furniture  Co.  v.  Chapman  (1893)  54  ter  and  servant  that  creates  the  liabil- 
lU.  App.  122.  ity  of  the  master  for  injuries  sustained 

*  In  Hoice  v.  Northern  P.  R.  Co.  by  third  persons  on  account  of  misfeas- 
(1902)  30  Wash.  569,  60  L.  R.  A.  949,  ance  and  nonfeasance  of  the  servant  or 
70  Pac.  1100,  the  court  says  that  the  old  agent.  It  is  difficult  to  apply  the  same 
distinction  between  nonfeasance  and  principles  which  govern  in  matters  of 
misfeasance  is  not  sound,  either  on  rea-  contract  between  an  agent  and  third  per- 
son or  on  authority.  sons   to   the   torts   of   an    agent   which 

Whether  a  negligent  servant  is  liable  inflict  injury  on  third  persons,  whether 
in  an  action  for  damages  by  another  they  be  of  misfeasance  or  nonfeasance, 
servant  in  the  employ  of  the  same  mas-  or  to  give  a  sound  reason  why  a  person 
ter  depends  upon  the  common-law  obli-  who,  while  acting  as  principal,  would 
gation  to  so  conduct  himself  as  not  to  be  individually  liable  to  third  persons 
cause  injury  to  another,  and  does  not  for  an  omission  of  duty,  becomes  ex- 
rest  upon  any  duty  imposed  by  privity  empt  from  liability  for  the  same  omis- 
of  contract.  Broic-er  v.  Northern  P.  R.  sion  of  duty,  because  he  was  acting  as 
Co.  (1910)  109  Minn.  385,  25  L.R.A.  servant  or  agent.  The  tort  is  none  the 
(N.S.)   354,  124  N.  W.  10.  less  a  tort  to  the  third  person,  whether 

A  servant  is  personally  liable  to  third  suffered  from  one  acting  as  principal  or 
persons  when  his  wrongful  act  in  the  agent;  and  his  rights  ought  to  be  the 
course  of  his  employment  is  the  direct,  same  against  the  one  whose  neglect  of 
proximate  cause  of  their  injury,  whether  duty  has  caused  the  injury." 
such  wrongful  act  be  one  of  nonfeasance  And  in  Lougli  v.  John  Davis  £  Co. 
or  misfeasance.  Ellis  v.  Southern  R.  (1902)  30  Wash.  204,  59  L.  R.  A.  802, 
Co.  (1905)  72  S.  C.  465,  2  L.R.A.(N.S.)  94  Am.  St.  Rep.  848,  70  Pac.  491,  it  was 
378,  52  S.  E.  228.  held    that   an    agent    having   charge   of 

The  court  quotes  with  approval  buildings  to  be  leased  for  his  principal, 
the  following  statement  taken  from  a  with  authority  to  make  necessary  re- 
note  in  28  L.  R.  A.  at  page  434:  "The  pairs,  is  liable  for  injuries  to  tenants, 
difficulty  seems  to  vanish  almost,  if  not  caused  by  his  failure  to  make  them, 
entirely,  when  the  test  of  the  liability  The  court  said:  "In  other  words,  who- 
of  an  agent  or  servant  to  third  persons  ever  undertakes  a  duty,  and  is  clothed 
on  account  of  his  nonfeasance  or  negli-  with  authority  to  perform  that  duty, 
gence  is  taken  to  be  his  non-performance  is  responsible  to  the  party  injured  for 
of  a  duty  toward  them."  negligent  imperfection  in  the  discharge 

So,  in  Carter  v.  Atlantic  Coast  lAne  of  such  duty,  on  the  broad  doctrine  an- 
R.  Co.  (1908)  84  S.  C.  546,  66  S.  E.  nounced  above,  that  he  is  obligated  in 
997,  following  the  Ellis  Case,  it  was  transacting  business  to  so  transact  it 
held  that  a  section  boss  whose  duty  it  that  his  neighbor  shall  not  thereby  be 
was  to  keep  the  railroad's  right  of  way  injured;  but  there  is  no  liability  for  the 
free  from  inflammable  materials  is  per-  non-performance  of  a  duty  not  assumed, 
sonally  liable  for  loss  due  to  a  fire  start-  or  not  independently  controlled.  But 
ing  in  or  spreading  by  a  large  amount  for  neither  the  non-performance  nor  the 
of  dried  weeds,  grass,  and  other  mate-  malperforraance  of  a  positive  duty  can 
rials,  negligently  allowed  to  accumulate  one  escape  responsibility,  whether  that 
on  the  right  of  way.  duty  is  imposed  by  contract  or  by  gen- 
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the  distinction  is  apparently  recognized,  it  is  in  effect  rejected  by 
the  limited  meaning  ascribed  to  the  terms.® 

The  rule  that  a  servant  or  agent  is  not  liable  to  third  persons  for 
nonfeasance  gained  currency  among  the  courts  and  text  writers  by 
a  very  curious  error,  first  clearly  pointed  out  in  a  note  to  Mayer  v. 
Thompson-Hutchison  Bldg.  Co.^  It  is  based  upon  a  dictum  of 
Lord  Holt  in  a  dissenting  opinion  in  an  early  English  decision,' 
which  was  the  only  opinion  in  the  case  published.  On  the  strength 
of  this  and  other  decisions  which  do  not  support  the  proposition, 
the  rule  was  stated  by  Story  and  other  writers  to  be  as  declared  by 
Lord  Holt." 

Assuming  this  to  be  a  correct  statement  of  the  law,  the  courts  in 
general  have  avoided  its  effect  by  adopting  the  time-honored  practice 
of  limiting  the  meaning  of  well-understood  terms.  In  this  instance 
the  term  "nonfeasance"  has  been  so  defined  as  to  permit  holding  the 
servant  liable  for  his  nonfeasance  on  the  theory  that  his  failure 
to  perform  his  duty  is  a  misfeasance. 

The  doctrine  that  a  servant  is  liable  for  misfeasance,  but  not 
for  nonfeasance,  fails  to  distinguish  the  liability  arising  from  con- 
tract from  that  springing  from  tort.  If  the  injury  results  from 
breach  of  contract  due  to  the  nonfeasance  of  a  servant,  manifestly 
the  servant  would  not  be  liable  to  the  person  injured.* 

eral  obligation ;  for  under  any  and  all  "a  servant  or  deputy  quatenus  such  can- 
circumstanees  it  is  the  essence  of  negli-  not  be  charged  for  neglect;"  and  as 
gence  to  omit  to  do  something  which  authority  he  cites  Stone  v.  Cartwright 
ought  to  be  done."  And  the  same  doc-  (1795)  6  T.  R.  411,  3  Revised  Rep.  220, 
trine  was  reasserted  when  the  case  came  9  Mor.  Min.  Rep.  672,  which  was  an  at- 
before  the  court  again  in  (1904)  35  tempt  to  hold  the  manager  of  a  mine 
Wash.  449,  77  Pac.  732.  liable  for  the  negligence  of  a  workman 

6  See  infra,  text,  13.  employed  by  him. 

6  28  L.R.A.  433.  It     is     also    stated    by    Lord    Hale, 

7  Lord  Holt,  in  his  celebrated  dissent-  arguendo,  in  Morse  v.  Slue  (1673)  1 
ing  opinion  in  Lane  v.  Cotton  (1702)  Vent.  238,  5  Eng.  Rul.  Cas.  244,  that 
12  Mod.  488,  which  was  an  action  "in  an  escape  the  gaoler  may  be 
against  the  postmaster  general  for  the  charged,  though  the  sheriff  is  also  lia- 
loss  of  a  letter  which  was  taken  from  ble,  for  respondeat  superior;  but  the 
the  mail  by  his  clerk,  and,  in  response  turnkey  cannot  be  held,  for  he  is  but  a 
to  the  objection  that  the  action  should   mere  servant." 

have  been  against  the  clerk:  "I  agree  8  Story  on  Agency,  §  308,  makes  the 
that  if  they  could  prove  that  he  took  statement  that  an  agent  is  not  generally 
out  the  bills,  they  might  sue  him  for  liable  to  third  persons  for  his  own  non- 
it.  But  for  a  neglect  in  him  they  can  feasance  or  omissions  of  duty  in  the 
have  no  remedy  against  him.  For  they  course  of  his  employment.  The  same 
must  consider  him  only  as  a  servant,  dicta  are  the  source  of  similar  state- 
and  for  his  negligence  the  master  must  ments  in  Dunlap's  Paley's  Agency,  396; 
be  charged;  but  for  a  misfeasance  an  Evans  on  Agency,  385;  and  in  some 
action  will  lie  against  the   servant  or  other  text-books. 

deputy,  but  not  as  a  deputy  or  servant,  9  In  Blackstoch  v.  'New  York  d  E.  R. 

but  as  a  wrongdoer."    He  also  said  that  Co.    (1859)    20  N.  Y.  48,  75  Am.  Dec 
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But  in  the  case  of  a  tort  the  rule  should  be  different.  The  right 
of  a  person  to  recover  for  injuries  due  to  tort  does  not  depend  upon 
the  privity  of  the  parties.  The  pex'son  committing  the  tort  and  the 
person  injured  may  be  strangers,  but  the  liability  of  the  wrongdoer 
may  nevertheless  exist.  The  right  of  the  person  injured  to  recover 
depends  upon  the  question  vrhether  the  person  causing  the  injury 
owed  him  a  duty,  the  neglect  of  which  resulted  in  the  wrong.  If, 
then,  a  servant  as  an  individual  owes  to  a  third  person  a  duty  to 
exercise  care,  and  because  of  the  servant's  negligence  the  third  per- 
son is  injured,  it  is  absurd  to  maintain  that  there  is  anything  in  the 
relation  of  master  and  servant  which  would  excuse  the  latter  from 
responsibility  in  a  case  in  which  he  would  be  liable  as  an  individual. 
The  true  test  of  the  servant's  liability  to  a  third  person  for  non- 
feasance or  negligence  is  the  non-performance  of  a  duty  which  he 
owes  to  a  third  person.  If  a  person  walking  in  a  street  should  see  an 
imcovered  coal  hole  in  the  sidewalk,  and  he  should  neglect  to  cover 
it,  he  would  undoubtedly  not  be  liable  to  another  person  who  after- 
wards fell  into  it;  but  if  the  first  person  should  assume  control  of 
a  building  with  knowledge  that  there  was  such  an  open  hole  in  front 
of  it,  and  a  person  should  be  hurt  because  it  was  uncovered,  the 
person  having  charge  of  the  building,  whether  as  owner  or  agent  or 
servant,  ought  to  be  responsible  to  third  persons,  on  the  theory  that 
a  duty  to  use  proper  care  arises  from  such  control.^" 

372,  the  court  assumed  the  correctness  law  can  recognize.  Being  guilty  of  a 
of  the  principle  that,  if  a  servant,  while  nonfeasance  or  simple  neglect  of  duty, 
generally  engaged  in  his  master's  busi-  the  servants  are  responsible  to  their 
ness,  wilfully  commit  a  trespass,  as  by  master,  and  to  him  alone,  though  the 
intentionally  driving  against  the  car-  rule  may  be  otherwise  if  they  have  com- 
riage  of  another  person,  the  master  is  mitted  a  positive  tort  or  trespass  on 
not  liable;  but  the  principle  was  de-  the  property  of  the  bailor. 
Glared  not  to  be  applicable  to  a  case  The  neglect  of  a  factor's  agent  to  corn- 
where  the  action  was  brought  not  on  municate  to  the  factor  a  message  from 
account  of  any  injury  to  property  by  the  shipper,  who,  after  shipping  goods 
servants,  but  for  the  non-performance  of  from  another  place  to  the  factor,  tells 
the  master's  duty,  as  carrier,  to  trans-  the  agent  that  he  does  not  wish  the 
port  freight  in  a  reasonable  time.  The  goods  sold  until  further  orders,  does 
inability  to  perform  such  duty,  being  not  make  such  agent  liable  to  the  ship- 
occasioned  by  the  default  of  persons  for  per.  The  court  says :  "We  cannot  see 
whose  conduct  they  are  responsible,  he  that  there  were  any  such  relations  be- 
must  answer  for  the  consequences,  with-  tween  the  agent  and  shipper  to  render 
out  regard  to  the  motives  of  those  per-  him  liable  to  him  for  the  neglect." 
sons.  The  case  of  the  master  cannot,  Reid  v.  Eumler  (1873)  49  Ga.  207. 
under  these  circumstances,  be  separated  If  a  carrier's  servant  loses  goods,  the 
from  that  of  the  servants,  so  that,  al-  owner  has  an  action  against  the  servant 
though  the  latter  are  culpable,  the  mas-  only  in  case  of  conversion.  Savage  v. 
ter  is  without  fault.  There  being  no  Walthew  (1708)  11  Mod.  135;  15  Vin. 
privity  between  the  person  whose  goods  Abr.  p.  328. 

were  delayed  and  the  servants,  the  lat-       10  The   true   doctrine   on   which   such 
ter  owe  no  duty  to  the  former  which  the  liability  of  an  agent  or  servant  is  based 
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There  is  no  injustice  done  the  servant  by  the  adoption  of  such  a 
rule,  because,  if  he  were  not  held  liable  to  a  third  person  for  his  non- 
feasance, he  would  still  be  responsible  for  it  to  his  master  ;^^  and 
the  difficulty  of  distinguishing  between  nonfeasance  and  misfeas- 
ance in  many  cases  is  so  great  as  to  render  the  distinction  imprac- 
tical. The  confusion  which  exists  in  the  law  on  this  subject  is  mostly 
due  to  the  attempt  to  maintain  this  distinction.^^ 

The  courts  have,  however,  as  before  stated,  often  done  by  indirec- 
tion what  they  might  have  done  directly,  by  so  limiting  the  meaning 
of  the  term  "nonfeasance"  as  to  make  the  result  of  the  decisions 
harmonize  with  those  authorities  in  which  the  rule  that  a  servant  is 
not  liable  for  his  nonfeasance  is  expressly  denied.  It  is,  for  ex- 
ample, said  that  "the  courts  and  text  writers  have  not  always  been 
accurate  in  defining  the  terms  'nonfeasance'  and  'misfeasance,'  or 
in  discriminating  between  them.     As  applied  in  cases  of  this  char- 

ia  well  stated  in  Baird  v.  SMpman  have  harmed  the  plaintiff,  if  he  had  not 
(1890)  132  111.  16,  7  L.R.A.  128,  22  Am.  set  him  to  work  upon  it.  To  set  him  to 
St.  Rep.  504,  23  N.  E.  384,  where  it  is  work  upon  this  defective  and  dangerous 
said:  "It  is  not  his  contract  with  the  machine,  knowing  it  to  be  dangerous, 
principal  which  exposes  him  to,  or  pro-  was  doing  improperly  an  act  which  one 
tects  him  from,  liability  to  third  per-  might  lawfully  do  in  a  proper  manner, 
sons,  but  his  common-law  obligation  to  It  was  misfeasance.  Both  elements, 
so  use  that  which  he  controls  as  not  to  nonfeasance  and  misfeasance,  entered 
injure  another.  That  obligation  is  into  the  act  or  fact  which  caused  the 
neither  increased  nor  diminished  by  his  plaintiff's  damages.  But  the  nonfea- 
entrance  upon  the  duties  of  agency;  nor  sance  alone  could  not  have  produced  it. 
«an  its  breach  be  excused  by  the  plea  The  misfeasance  was  the  efficient  cause, 
that  his  principal  is  chargeable."  For  this  the  defendant  Semple  is  respon- 

11  See  post,  §  2595.  sible  to  the  plaintiff." 

12  The  manner  in  which  some  of  the  Even  in  some  cases  in  which  the  court 
courts  attempt  to  maintain  this  distinc-  endeavors  to  place  the  liability  upon  the 
tion  between  nonfeasance  and  misfea-  ground  of  misfeasance,  as  opposed  to 
sance,  and  yet  not  permit  the  servant  nonfeasance,  the  court  recognizes  the 
to  escape  the  liability  for  the  results  unstable  basis  of  the  distinction.  Thus, 
of  his  negligence,  is  well  illustrated  in  in  Brower  v.  Northern  P.  R.  Co.  (1910) 
Oreenberg  v.  WUtcoml  Lumber  Co.  109  Minn.  385,  25  L.R.A.  (N.S.)  354,  124 
(1895)  90  Wis.  225,  28  L.R.A.  439,  48  N.  W.  10,  where  an  engineer  in  repair- 
Am.  St.  Rep.  911,  63  N.  W.  93,  which  ing  a  water  gauge  failed  to  replace  the 
was  an  action  against  a  lumber  com-  guard,  the  court  said:  "From  the  facts 
pany  and  an  officer  thereof  who  had  the  stated  in  the  complaint  it  satisfactorily 
lull  management  of  the  business,  and  appears  that  appellant  undertook  the 
supervision  of  its  machines,  for  an  in-  execution  of  the  duty  of  replacing  the 
jury  resulting  from  a  defective  sewing  gauge,  and  that  he  performed  it  neg- 
machine.  After  stating  that  the  prin-  ligently;  hence  his  act  was  one  of  mis- 
cjple  was  well  settled  that  an  agent  or  feasance,  and  not  one  of  nonfeasance, 
servant  is  responsible  to  third  persons  .  .  .  Strictly  speaking,  the  act  of  the 
only  for  injuries  which  are  occasioned  engineer  in  failing  to  put  on  the  guard 
l)y  his  misfeasance,  and  not  for  those  was  nonfeasance, — that  is,  in  not  doing 
occasioned  by  his  mere  nonfeasance,  the  an  act  which  he  was  required  to  per- 
court  said:  "It  was  Semple's  [the  man-  form;  but  the  distinction  between  mis- 
aging  agent]  duty  to  have  had  this  feasance  and  nonfeasance  is  sometimes 
machine  safe.    His  neglect  to  do  so  was   fanciful." 

nonfeasance.     But  that  alone  would  not 
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acter,  we  think  the  term  'nonfeasance'  refers  to  the  omission  on  the 
part  of  the  agent  to  perform  a  duty  which  he  owes  to  his  principal 
by  virtue  of  the  relationship  existing  between  them;  but,  whenever 
the  omission  on  the  part  of  the  agent  consists  of  his  failure  to  per- 
form a  duty  which  he  owes  to  third  persons,  then,  as  to  such  third 
persons,  his  omission  amounts  to  'misfeasance,'  for  which  he  is  re- 
sponsible." ^' 

Again  the  distinction  has  been  pointed  out  in  these  words :  "Non- 
feasance is  the  total  omission  or  failure  of  the  agent  to  enter  upon 
the  performance  of  some  distinct  duty  or  undertaking  which  he  has 


13  Hagerty  v.  Montana  Ore  Purohas- 
ing  Co.  {Bagerty  v.  Wilson)  (1908)  38 
Mont.  69,  25  L.E.. A.  ( N.S. )  356,  98  Pac. 
643. 

The  court,  in  Ellis  v.  McNaughton 
(1889)  76  Mich.  237,  15  Am.  St.  Rep. 
308,  42  N.  W.  1113,  uses  this  language: 
"Misfeasance  may  involve  to  some  ex- 
tent the  idea  of  not  doing,  as  where  an 
agent,  Vfhile  engaged  in  the  performance 
of  his  undertaking,  does  not  do  some- 
thing which  it  was  his  duty  to  do  under 
the  circumstances,  as,  for  instance,  when 
he  does  not  exercise  that  care  which  a 
due  regard  for  the  rights  of  others  would 
require.  This  is  not  doing;  but  it  is 
the  not  doing  of  that  which  is  not  im- 
posed upon  the  agent  merely  by  his  re- 
lation to  his  principal,  but  of  that  which 
is  imposed  upon  him  by  law  as  a  respon- 
sibile  individual,  in  common  with  all 
other  members  of  society.  It  is  the  same 
not  doing  which  constitutes  negligence 
in  any  relation,  and  is  actionable." 

It  is  well  settled  that  "nonfeasance" 
is  the  non-performance  of  a  duty  for 
which  the  agent  is  liable  only  to  his 
principal,  while  "misfeasance"  ia  the 
improper  performance  of  a  duty  for 
which  the  agent  is  liable  to  third  per- 
sons injured  by  such  negligence.  If,  for 
example,  the  gas  company  in  this  case 
had  failed  to  supply  gas  to  the  city 
lamps  in  accordance  with  its  contracts, 
this  would  have  been  a  nonfeasance,  for 
which  the  company  would  have  been  re- 
sponsible only  to  the  city.  But  when, 
in  carrying  out  the  contract,  it  dis- 
tributes gas  through  defective  pipes,  and 
thus  permits  it  to  escape  into  the  streets 
and  houses  of  the  city,  there  is  mani- 
festly involved  an  affirmative  element  of 
negligence  amounting  to  misfeasance, 
and  for  this  the  company  is  liable  to 
anyone  who  may  sufifer  in  consequence. 


Consolidated  Gas  Go.  v.  Connor  (1910) 
114  Md.  140,  32  L.R.A.(N".S.)  809,  78 
Atl.  725. 

And  in  Southern  R.  Go.  v.  Roice 
(1907)  2  Ga.  App.  557,  59  S.  E.  462, 
the  court  said:  "It  is  insisted,  how- 
ever, that  while  an  act  sucli  as  an  as- 
sault is  necessarily  misfeasance,  the  al- 
legations in  the  petition  now  under 
consideration,  and  especially  that  the 
section  boss  failed  to  cover  over  the 
ditch,  only  make  a  case  of  nonfeasance, 
and  that  an  agent  is  not  liable  to  third 
persons  for  mere  nonfeasance.  It  must 
be  remembered  that  misfeasance  may  be 
negligence  merely.  .  .  .  Misfeasance 
is  the  omitting  to  do  an  act  as  it  should 
be  done." 

The  rule  is  thus  stated  in  Mechem  on 
Agency,  §  572:  "Some  confusion  has 
crept  into  certain  cases  from  a  failure 
to  observe  clearly  the  distinction  be- 
tween nonfeasance  and  misfeasance.  As 
has  been  seen,  the  agent  is  not  liable 
to  strangers  for  injuries  sustained  by 
them  because  he  did  not  undertake  the 
performance  of  some  duty  which  he  owed 
to  his  principal,  and  imposed  upon  him 
by  his  relation,  which  is  nonfeasance. 
Misfeasance  may  involve,  also,  to  some 
extent,  the  idea  of  not  doing, — as  where 
the  agent,  while  engaged  in  the  per- 
formance of  his  undertaking,  does  not 
do  something  which  it  was  his  duty  to 
do,  under  the  circumstances;  does  not 
take  that  precaution,  does  not  exercise 
that  care,  which  a  due  regard  for  the 
rights  of  others  requires.  All  this  is 
not  doing;  but  it  is  not  the  not  doing 
of  that  which  is  imposed  .  .  .  upon 
him  by  law  as  a  responsible  indi- 
vidual in  common  with  all  other  mem- 
bers of  society.  It  is  the  same  not  doing 
which  constitutes  actionable  negligence 
in  any  relation." 
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agreed  with  his  principal  to  do.  Misfeasance  means  the  improper 
doing  of  an  act  which  the  agent  might  lawfully  do;  or,  in  other 
words,  it  is  the  performing  of  his  duty  to  his  principal  in  such  a 
manner  as  to  infringe  upon  the  rights  and  privileges  of  third  per- 
sons." ^* 

Defining  the  terms  "nonfeasance"  and  "misfeasance"  in  this  way. 

In  volume  1,  pp.  288,  289,  of  Jaggard  "Kut,  where  an  agent  is  guilty  of  mis- 
on  Torts,  it  is  said:  "The  thinness  and  feasance,  that  is,  where  he  has  actually 
uncertainty  of  the  distinction  between  entered  upon  the  performance  of  his 
the  misfeasance,  malfeasance,  and  non-  duties  to  his  principal,  and,  in  doing 
feasance  leaves  an  exceedingly  unstable  so,  fails  to  respect  the  rights  of  others, 
basis  on  which  to  rest  an  important  by  doing  some  wrong,  whether  it  is  a 
principle  of  liability.  It  would,  indeed,  wrong  of  omission  or  a  wrong  of  com- 
seem  to  be  a  fair  criticism  on  the  sub-  mission,  as  where  he  fails  or  neglects 
sequent  reasoning  that  the  courts  have,  to  use  reasonable  care  and  diligence  in 
in  applying  the  distinction,  engaged  in  the  performance  of  his  duties,  he  will  be 
a  solemn  game  of  logomachy.  Thus,  in  personally  responsible  to  a  third  person 
Bell  V.  Josselyn  (1855)  3  Gray,  309,  63  who  is  injured  by  reason  of  such  mis- 
Am.  Dec.  741,  it  was  said  that  failure  feasance."  And,  in  §  596,  the  same 
of  defendant  to  examine  the  state  of  the  authors  say:  "(a)  In  general. — As  has 
pipes  in  a  house  before  causing  the  been  stated  above,  there  is  a  distinction 
water  to  be  let  on  would  be  a  nonfeas-  between  nonfeasance  and  misfeasance  or 
ance,  but,  if  he  had  not  caused  water  malfeasance;  and  this  distinction  is 
to  be  let  on,  that  nonfeasance  would  not  often  of  great  importance  in  determin- 
have  injured  the  plaintiff.  If  he  had  ing  an  agent's  liability  to  third  per- 
examined  the  pipes,  and  left  them  in  a  sons.  By  reason  of  some  of  the  cases 
proper  condition,  and  then  caused  the  failing  to  clearly  notice  this  distinc- 
letting  on  of  the  water,  there  would  have  tion  there  has  been  some  confusion  in 
been  neither  nonfeasance  nor  misfeas-  the  decisions  on  this  point.  In  this  con- 
ance.  As  the  facts  were,  the  nonfeas-  nection,  nonfeasance  means  the  total 
ance  caused  the  act  done  to  be  a  mis-  omission  or  failure  of  an  agent  to  enter 
feasance.  The  plaintiff  suffered  from  upon  the  performance  of  some  distinct 
the  act  done,  which  was  no  less  a  mis-  duty  or  undertaking  which  he  has 
feasance  by  the  reason  of  its  being  pre-  agreed  with  his  principal  to  do;  mis- 
ceded  by  a  nonfeasance."  Continuing,  feasance  means  the  improper  doing  of 
on  page  289,  the  author  uses  this  Ian-  an  act  which  the  agent  might  lawfully 
guage:  "The  futility  of  such  reasoning  do;  or,  in  other  words,  it  is  the  per- 
on  the  word  'nonfeasance'  appears  fully  forming  of  his  duty  to  his  principal  in 
from  the  lack  of  definitiveneas  of  the  such  a  manner  as  to  infringe  upon  the 
meaning  to  be  given  the  term.  This  rights  and  privileges  of  third  persons; 
solemn  legal  jugglery  with  words  will  and  malfeasance  is  the  doing  of  an  act 
probably  disappear  'if  the  nature  of  the  which  he  ought  not  to  do  at  all.  In 
duty  incumbent  upon  the  servant  be  con-  the  following  sections,  the  term  misfeas- 
sidered.'  If  the  servant  owe  a  duty  to  ance  will  include  malfeasance.  Prom 
third  persons,  derived  from  instrumen-  these  meanings,  it  will  be  seen  that  it 
tality  likely  to  do  harm  or  otherwise,  is  not  every  omission  or  failure  to  per- 
and  he  violates  that  duty,  he  is  respon-  form  a  duty  that  will  constitute  a  non- 
sible.  His  responsibility  rests  on  his  feasance,  but  only  an  omission  to  per- 
wrongdoing,  not  on  the  positive  or  nega-  form  such  distinct  duties  as  he  owes  to 
tive  character  of  his  conduct.  A  wrong-  his  principal,  as  distinguished  from 
ful  omission  is  as  actionable  as  a  those  which  he  owes  to  third  persons, 
wrongful  commission.''  or  the  public  in  general  as  a  member  of 

'^i  Southern  R.  Co.  v.  Grizzle  (1906)  society.  Nonfeasance  does  not  extend 
124  G-a.  735,  110  Am.  St.  Rep.  191,  53  to  the  omission  or  failure  to  do  some 
S.  E.  244.  act,  whereby  a  third  person  is  injured, 

The  rule  is  stated  thus  in  2  Clark  after  he  has  once  entered  upon  the  per- 
&  Skyles  on  the  Law  of  Agency,  §  595:    formance  of  his  contractual  obligations. 
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of  course,  removes  all  the  objections  to  the  rule  that  a  servant  is  liable 
to  third  persons  only  for  his  misfeasance,  because  it  in  effect  de- 
stroys the  rule.^^ 

Thus  it  will  be  observed  by  an  examination  of  the  cases  in  the 
next  section  how  the  courts,  by  means  of  such  definitions,  have  been 
enabled  to  hold  servants  and  agents  responsible  to  third  persons  for 
what  was  really  nonfeasance,  in  spite  of  the  rule  "recognized  in  most 
instances,"  that  the  servant  is  responsible  to  his  master  alone  for 
mere  failure  to  perform  his  duty. 

2587.  Illustrative  cases.  Liability  for  negligrence. — In  the  cases 
cited  in  this  section,  the  courts  sometimes  assume  without  discussion 
that  a  servant  or  agent  is  liable  to  third  persons  for  his  own  negli- 
gence while  in  the  service  of  his  master  or  principal.^ 

For  example,  if  an  agent  undertakes  to  them  without  proper  safeguards.  This 
perform  certain  acts  for  another,  and  he  is  not  nonfeasance,  or  doing  nothing; 
refuses  or  fails  to  enter  upon  such  per-  but  it  is  misfeasance, — 'doing  improp- 
formance,  it  is  a  nonfeasance;  but  if  he   erly." 

once  begins  the  performance  of  such  In  Orcutt  \.  Century  Bldg.  Go.  (1907) 
acts,  and,  in  doing  so,  fails  or  omits  to  201  Mo.  424,  8  L.R.A.(N.S.)  929,  99  S. 
do  certain  acts  which  he  should  have  W.  1062,  the  court  said :  "When  it  [the 
done,  whereby  a  third  person  is  injured,  defendant]  undertook  the  management 
it  is  not  a  nonfeasance,  but  a  misfeas-  of  this  building  from  its  principal,  it 
ance.  Misfeasance  may  involve  the  undertook  to  do  for  the  principal  a  par- 
omission  to  do  something  which  ought  ticular  work;  and  after  it  entered  upon 
to  be  done;  as,  where  an  agent  engaged  the  performance  of  that  work,  any  act 
in  the  performance  of  his  undertaking  which  it  did,  whether  by  omission  or 
omits  to  do  something  which  it  is  his  commission,  was  misfeasance.  After 
duty  to  do  under  the  circumstances, —  making  this  contract,  had  it  stood  aloof 
as,  when  he  does  not  exercise  that  de-  and  refused  to  take  the  management  of 
gree  of  care  which  due  regard  for  the  the  building,  and,  in  so  doing,  thereby 
rights  of  others  requires."  failed  to  do  something,  which  resulted 

15  In  Oshorne  v.  Morgan  (1881)  130  in  injury  to  a  third  person,  it  would 
Mass.  102,  39  Am.  Rep.  437,  overruling  not  have  been  liable,  because  we  would 
Albro  V.  Jaquith  (1855)  4  Gray,  99,  64  thus  have  mere  nonfeasance.  But,  after 
Am.  Dec.  56,  the  court  says :  "It  is  it  assumed  its  management,  and  thereby 
doubtless  true  that  if  an  agent  never  commenced  to  do  the  thing  it  contracted 
does  anything  towards  carrying  out  his  and  agreed  to  do,  then,  as  said  before, 
contract  with  his  principal  but  wholly  acts  of  omission  or  commission  consti- 
omits  and  neglects  to  do  so,  the  prin-  lute  misfeasance,  or  a  failure  to  prop- 
cipal  is  the  only  person  who  can  main-  erly  do  the  things  which  it  had,  in  the 
tain  any  action  against  him  for  the  non-  line  of  its  duty,  commenced  to  do." 
feasance.  But  if  the  agent  once  actually  A  very  obvious  criticism  of  this  argu- 
undertakes  and  enters  upon  the  execu-  ment  is  that  if  the  agent  had  stood  aloof 
tion  of  a  particular  work,  it  is  his  duty  and  refused  to  undertake  the  manage- 
to  use  reasonable  care  in  the  manner  ment,  he  might  be  liable  to  the  owner 
of  executing  it,  so  as  not  to  cause  any  on  his  contract,  but  he  would  not  be 
injury  to  third  persons  which  may  be  guilty  of  any  negligence  either  of  omis- 
the  natural  consequence  of  his  acts ;  and  sion  or  of  commission, 
he  cannot,  by  abandoning  its  execution  ^Woodman  v.  Joiner  (1864)  10  Jur. 
midway,  and  leaving  things  in  a  dan-  N.  S.  852;  Eanna  v.  Granger  (1894)  18 
gerous  condition,  exempt  himself  from  R.  I.  507,  28  Atl.  659,  arguendo; 
liability  to  any  person  who  suffers  in-  Stephen  v.  Thurso  Police  Comrs.  (1876) 
jury   by   reason   of   his   having   so   left   3  Sc.  Sess.  Cas.  4th  series,  542,  13  Scot. 
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Sometimes  the  decisions  holding  the  servant  responsible  rest  on 
the  ground  that  the  act  complained  of  is  a  misfeasance ;  but  in  many 
instances  the  servant  is  merely  held  answerable  without  any  discus- 
sion of  the  doctrine  of  misfeasance  and  nonfeasance. 

It  is  generally  held  that  a  servant  or  agent,  in  charge  of  a  building 
or  premises,  must  respond  for  his  negligence  if  it  operates  to  injure 
another.^ 

L.  R.  339 ;  Stexoart  v.  Coltness  Iron  Co.  132  111.  16,  7  L.R.A.  128,  22  Am.  St. 
(1877)  4  Sc.  Sess.  Cas.  4tli  series,  952,  Rep.  504,  23  N.  E.  384. 
14  Scot.  L.  R.  575;  The  Rhosina  (1884)  The  true  ground  on  which  an  agent 
L.  R.  10  Prob.  Div.  24,  54  L.  J.  Prob.  should  be  held  liable  to  a  stranger  who 
N.  S.  72,  53  L.  T.  N.  S.  210,  5  Asp.  Mar.  is  injured  by  hia  negligence  is  expressed 
L.  Cas.  114,  affirmed  in  (1885)  L.  R.  by  the  court  in  this  case  as  follows: 
10  Prob.  Div.  (C.  A.)  131,  54  L.  J.  Prob.  "It  is  not  his  contract  with  the  prin- 
N.  S.  72,  53  L.  T.  N.  S.  30,  33  Week,  cipal  which  exposes  him  to  or  protects 
Rep.  794,  5  Asp.  Mar.  L.  Cas.  460;  him  from  liability  to  third  persons,  but 
M'Manus  v.  Grickett  ( 1800 )  1  East,  his  common-law  obligation  to  so  use  that 
106;  Fox  V.  Sandford  (1856)  4  Sneed,  which  he  controls  as  not  to  injure  an- 
36,  67  Am.  Dec.  587;  Matthews  v.  other.  That  obligation  is  neither  in- 
M'Donald  (1865)  3  Sc.  Sess.  Cas.  3d  creased  nor  diminished  by  his  entrance 
series,  593;  Wright  v.  Compton  (1876)  upon  the  duties  of  agency;  nor  can  its 
53  Ind.  337,  2  Mor.  Min.  Hop.  180;  breach  be  excused  by  the  plea  that  hia 
Illinois  G.  B.  Co.  v.  Coley  (1905)  121  principalis  chargeable." 
Ky.  385,  1  L.R.A.  (N.S.)  370,  89  S.  W.  A  claim  that  a  man  acting  as  agent 
234;  Hare  v.  Mclntire  (1890)  82  Me.  for  his  wife  in  the  management  of  a 
240,  8  L.R.A.  450,  17  Am.  St.  Rep.  476,  building,  who  negligently  left  open  a 
]9  Atl.  453;  Carter  v.  Atlantic  Coast  faucet  in  the  second  story  of  the  build- 
Line  R.  Go  (1910)  84  S.  C.  546,  66  S.  ing,  and  afterwards  directed  the  water 
E.  997;  Waul  v.  Bardie  (1856)  17  Tex.  to  be  turned  on,  could  not  be  held  liable 
553;  Moore  v.  KoppUn  (1911)  —  Tex.  because  his  negligence  was  mere  non- 
Civ.  App.  — ,  135  S.  W.  1033;  Bassett  feasance,  was  unsuccessfully  made  in 
V.  Fish  (1878)  75  N.  Y.  303,  314;  Bell  v.  Josselyn  (1855)  3  Gray,  309,  63 
Standard  Oil  Co.  v.  Anderson  (1909)  Am.  Dec.  741.  The  court  said:  "The 
212  U.  S.  215,  53  L.  ed.  480,  29  Sup.  Ct.  defendant's  omission  to  examine  the 
Rep.  252;  Louisville  &  N.  R.  Go.  v.  state  of  the  pipes  in  the  house  before 
Shivell  (1892)  13  Ky.  L.  Rep.  902,  18  causing  the  water  to  be  let  on  is  a  non- 
S.  W.  944.  feasance.     But  if  he  had  not  caused  the 

A   master   of   a   ship,   through  whose  water   to   be    let    on,   that   nonfeasance 

personal    negligence    the    baggage    of    a  would   not   have   injured   the    plaintiff, 

passenger  is  lost,  is  liable  for  the  dam-  ...     As  the  facts   are,  the  nonfeas- 

ages  caused  by  its  loss.     Tilly  v.  Noir  ance  caused  the  act  done  to  be  a  mis- 

2  New  Zealand  Jur.  Rep.  17,  4  Jur.  Rep.  feasance."     The  court  therefore  decides 

N.  S.  S.  C.  92.  *^®  ''^^^  °"  *^^  theory  that  defendant's 

2  Lough 'v.  John  Davis  d  Co.    (1902)  negligence    constituted    a    misfeasance, 

30  Wash.  204,  59  L.R.A.  802,  94  Am.  St.  '^'^t  ^'^  not  expressly  decide  whether  or 

■D         o^o     Tn   T>        Am           „  n    „  „-j  iiot  he  could  have  been  held  liable  for 

Rep.   848,   70  Pac.   491,-a   well-consid-  ^  ^^^^  nonfeasance, 

ered  case  reviewing  many  authorities.  ^„          ^  ^^^.       ^^          ^^  ^  building. 

For  negligence  m  respect  to  the  dan-  .^j^h  authority  to  make  repairs  and  em- 

geroufi  condition  of  premises  m  the  con-  pioy   servants,   is   personally   liable   for 

trol  of  an  agent  acting  for  a  nonresi-  injuries  to  a  passenger,  due  to  the  neg- 

dent,    the    agent   who    leases   them    has  ligent   operation   or   repair   of   the   ele- 

been  held  liable  to  a  third  person  who  vator.      Orcutt     v.   Century    Bldg    Co. 

sustains  injuries  in  consequence  of  their  (1906)     201    ilo.    424,    8    L.R.A.(N.S.) 

dangerous  condition  existing  at  the  time  929,  99  S.  W.  1062. 

of  the  lease.    Baird  v.  SMpman  (1890)  Following    the    Orcutt    Case,    it   was 
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So  architects*  or  other  persons  in  control  of  the  work  of  construc- 
tion have  been  held  liable  personally  for  injuries  due  to  their  negli- 
gence.* 

Some  other  omissions  of  duty  for  which  servants  have  been  held 


held  in  Carson  v.  Quinn  ( 1907 )  127  Mo. 
App.  525,  105  S.  W.  1088,  that  an  agent 
who  has  the  exclusive  control  of  and 
supervision  over  premises  used  for  tene- 
ment purposes  is  personally  liable  for 
injuries  received  by  a  new  tenant  who 
fell  into  a  hole  left  uncovered  in  a  pas- 
sageway. The  court  held  against  the 
contention  of  the  defendant  that,  as  the 
making  of  the  hole  was  a  necessary  im- 
provement, the  act  of  leaving  it  open 
was  a  mere  omission  of  duty,  and  should 
be  classed  as  nonfeasance. 

An  agent  in  charge  and  control  of  a 
building  is  liable  for  injuries  caused  by 
the  fall  of  a,  pane  of  glass  negligently 
allowed  to  remain  in  an  unsafe  condi- 
tion in  an  upper  window  of  the  building. 
Bannigan  v.  Woodlury  (1909)  158 
Mieh.  206,  133  Am.  St.  Rep.  371,  122 
N.  W.  531. 

A  man  who,  as  agent  for  his  wife,  has 
the  entire  control  of  the  erection  of  a 
building  for  her  and  of  the  lot  upon 
which  it  was  being  erected,  is  liable  for 
negligence  in  failing  to  replace  the  side- 
walk, which  was  torn  up  without  his 
direction,  and  which  he  gave  orders  to 
put  down  again,  when,  in  consequence 
of  his  failure  to  replace  the  walk,  a 
pedestrian  falls  into  a  rut  in  the  night- 
time and  is  injured.  Ellis  v.  MeNaug}i.- 
ton  (1889)  76  Mich.  237,  15  Am.  St. 
Rep.  308,  42  N.  W.  1113. 

An  agent  of  the  owner  of  a  house  oc- 
cupied by  a  tenant,  who  negligently 
filled  up  a  tunnel  which  he  had  dug  to 
connect  a  cellar  on  adjoining  premises 
with  a  sewer  under  the  leased  house,  is 
liable  for  damages  caused  such  tenant 
by  the  overflow  of  water  from  such 
sewer  on  account  of  the  negligent  filling, 
on  the  ground  that  his  act  was  not  a 
mere  nonfeasance,  but  a  misfeasance. 
Martin  v.  Benoist  (1886)  20  Mo.  App. 
262. 

In  holding  a  person  liable  for  improp- 
erly removing  the  lateral  support  of 
land,  although  he  did  not  own  the  land 
where  he  made  the  excavation,  the 
court,  while  it  says  that  he  "appears 
not  to  have  been  an  agent  of  the  owner 
of  the  land,  but  to  have  removed  the 
soil  therefrom  for  his  own  benefit,"  also 


says  that  "'even  an  agent  of  the  owner 
of  the  adjoining  land  would  be  liable 
for  his  own  negligence  and  positive 
wrongs.''  Gilmore  v.  Driscoll  (1876) 
122  Mass.  199,  23  Am.  Rep.  312. 

Engineers  employed  to  erect  a  boiler, 
and  who  are  in  charge  of  the  premises 
for  the  purpose  of  testing  the  boiler, 
were  held  liable  for  damages  resulting 
from  their  negligence  in  Witte  v.  Hague 
(1822)  2  Dowl.  &  R.  33.  But  this  can 
hardly  be  regarded  as  the  negligence  of 
an  agent  or  servant,  since  it  is  expressly 
found  in  the  case  that  the  engineers 
were  in  control  of  the  premises,  and 
were  testing  the  boiler  rather  as  con- 
tractors than  as  employees. 

In  holding  an  insurance  company  lia- 
ble for  negligence  when  co-operating  in 
the  management  of  a.  steam  boiler  which 
burst,  causing  injury  to  adjacent  prop- 
erty, it  is  said  in  Van  Winkle  v.  Ameri- 
can Steam  Boiler  Go.  ( 1890 )  52  N.  ,T.  L. 
240,  19  Atl.  472,  that  every  person  ia 
responsible  who  participates  in  a  sub- 
stantial degree  in  such  management, 
whether  he  be  a  contractor  with  the 
owner,  or  his  servant,  or  even  a  mere 
volunteer. 

3  The  architect  of  a  building,  who  also 
superintended  its  construction,  was  held 
liable  for  an  injury  to  a  workman  upon 
it,  caused  by  insufficiency  of  girders  or 
columns  used  in  its  construction,  or  else 
by  the  negligent  attempt  made  under 
direction  of  the  architect  to  raise  the 
building.  Lottman  v.  Bamett  (1876) 
62  Mo.  159.  The  court  declares  that 
"for  negligence  he  is  responsible,  not 
merely  to  his  employer,  but  to  persons 
injured  by  reason  of  his  acts." 

^Kenneij  v.  Lane  (1894)  9  Tex.  Civ. 
App.  150,  36  S.  W.  1063. 

An  agent  who  negligently  constructs 
a  hatchway  so  that  a  person  falls 
through  it  and  is  hurt  is  guilty  of  u, 
misfeasance  for  which  he  is  personally 
liable.  Harriman  v.  Stowe  (1874)  57 
Mo.  93. 

In  Smith  v.  Milne,  F.  C.  8  Marsh 
1810,  p.  611,  Exch.  Dec.  218,  where  an 
opening  was  made  in  a  wall  for  the  use 
of  a  workman  employed  to  plaster  a 
house,   it  was  held  that  a  person  who 
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liable  are  negligence  in  moving  and  operating  a  train;*  in  lifting  a 
hand  car ;®  in  allowing  the  right  of  way  to  grow  up  with  weeds,  which 
become  combustible  and  cause  the  spreading  of  fire  f  and  in  opening 
a  drawbridge.' 

was  injured  by  falling  through  the  floor  gence  a  switchman  engaged  in  making 

after    having    accidentally    entered    the  up  another  train  is  injured  is  held  in 

opening   was   entitled   to    recover    dam-  Martin  v.  Louisville  &  N.  R.  Co.  (1894) 

ages,  on  the  ground  of  his  having  failed  95  Ky.  612,  26   S.  W.  801,  liable  with 

to  fence  it  after  finishing  his   work.  the  company  for  the  injury.    The  court 

5  Suydam,   v.    Moore    ( 1850 )    8    Barb,  said  of  him :      "Of  course,  the  appellee 

358,  367,  368;  Southern  R.  Co.  v.  Rey-  Robinson  is  liable  directly  for  his  own 

nolds  (1906)  126  Ga.  657,  55  S.  E.  1039,  negligence,    and    cannot    escape    respon- 

failure  of  engineer  to  blow  whistle  at  sibility  on  the  contention  that  he  was 

crossing.  acting   merely   as    agent    for   another." 

Noble  v.  Cu/nningham    (1874)    74  111.  The  negligence  of  the  engineer  in  this 

51    (putting   a   car   in   motion   without  case  consisted  in  leaving  cars  which  he 

making  any   provision   for   stopping  it,  had  kicked  into  the  yard  too  close  to 

or  examining  to  see  whether  the  brakes  another  track,  whereby  the  switchman 

were    in    order,    or    examining    to    see  was   struck   and   knocked  off  from   the 

whether   any   person   was    on   or   about  side  of  other  cars  when  passing  them, 

other  cars  on  the  same  track).  The    act    of    a    railroad    engineer    in 

Brewer  v.  'Northern  P.  R.  Go.  (1910)  backing  an  engine  voluntarily,  without 
109  Minn.  385,  25  L.R.A.  (N.S.)  354,  124  giving  notice  to  a  switchman  whom  he 
N.  W.  10  (the  failure  of  a  locomotive  knew  or  ought  to  have  known  to  be  be- 
engineer  charged  with  the  duty  of  keep-  tween  the  cars,  is  an  act  of  misfeasance, 
ing  the  water  gauge  on  the  engine  in  and  not  merely  of  nonfeasance,  which 
repair,  in  replacing  a  broken  gauge,  to  will  render  him  liable  to  such  switch- 
protect  it  with  the  usual  guard) .  man  for  the  injuries  sustained.     Warax 

The  act  of  a  railroad  engineer  in  run-  v.    Cincinnati,    N.    O.    d    T.    P.   R.    Co. 

ning  a  train  over  a  public  road  crossing,  (1896)     72    Fed.    637,    Taft,    J.,    said: 

in  violation  of  the  requirements  of  the  "The  knowledge  he  had,  or  ought  to  have 

blow-post   law,   is  not  a  mere  nonfeas-  had,  of  the  presence  of  the  plaintiff  be- 

ance  of  the  agent,  but  is  a  misfeasance  tween  the  cars,  made  his  movement  of 

which  renders  him  individually  liable  to  the  train  without  giving  notice  a  direct 

persons  Injured  as  a  result  of  such  con-  trespass    or   wrong   committed    by    him 

duct.    Southern  R.  Co.  v.  Grizzle  (1906)  against  the  plaintiff,  without  regard  to 

124  Ga.  735,  110  Am.  St.  Rep.  191,  53  the   relation    existing   between   each    of 

S.  E.  244.  them  and  the  railway  company." 

An  engineer  who  approaches  a  cross-  It  is  said  in  Swainson  v.  North-East- 
ing without  a,  bell  or  whistle,  at  undue  ern  B.  Co.  (1878)  L.  R.  3  Exch.  Div. 
speed,  while  unable  to  see  the  conditions  341,  where  a  master's  liability  was  de- 
ahead,  is  guilty  of  actionable  negligence,  nied :  "It  is  clear  that  an  action  would 
and  liable  for  injuries  received  by  one  lie  against  the  driver  of  the  engine  by 
struck  by  the  train  at  the  crossing,  w'hose  negligent  act  the  death  was 
Ziblell  V.  Southern  P.  Co.  (1911)  160  caused." 
Cal.  237,  116  Pac.  513.  6  McQinnis  v.  Chicago,  R.  I.  &  P.  R. 

The  act  of  car  inspectors  in  moving  a  Go.  (1906)  200  Mo.  347,  9  L.R.A. (N.S.) 

defective  car  into  a  position  where  an  880,   118  Am.   St.   Rep.   661,   98   S.   W. 

employee  upon  a  train  is  likely  to  be  590,  9  Ann.  Cas.  656. 

injured  is  a  misfeasance  which  will  ren-  '  Carter  v.  Atlantic  Coast  Line  R.  Go. 

der  them  liable  to  the  injured  employee.  (1910)   84  S.  C.  546,  66  S.  E.  997. 

Hukill   V.    Maysville   &    B.    S.    R.    Co.  ilnNou>ell  y.  Wright  (1861)  3  Allen, 

(1896)    72  Fed.  745.     (The  injury  here  169,  80  Am.  Dec.  62,  it  was  held  that 

was  caused  by  a  board  projecting  from  negligence    in    opening    a    drawbridge, 

the  roof  of  a  car  while  the  injured  per-  which  it  was  lawful  to  o^pen  in  a  proper 

son    was    switching    on    an    adjoining  manner,  was  misfeasance.     This  was  a 

track.)  case  of  a  salaried  officer,  and  this  note 

A  railroad  engineer,  by  whose  negli-  does  not  aim  to  include  cases  about  pub- 
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The  captain  of  a  vessel  has  been  held  liable  for  damages  due  to 
a  negligent  collision;*  and  a  servant  has  been  held  responsible  for 
killing  a  horse  by  unskilful  handling  when  breaking  it;  ^^  for  the 
result  of  careless  driving ;  '^  for  actively  participating  in  the  use  of  a 
dangerous  horse  with  full  knowledge  of  the  peril  to  third  persons  ;^* 
for  leaving  a  horse  so  insecurely  fastened  that  he  ran  away;^^  for 
failure  to  put  up  the  bars  of  a  fence,  so  that  hogs  escaped ;  ^*  and  for 
driving  a  horse  across  a  dangerous  stock  gap.^* 

Servants  or  agents  have  also  been  held  answerable  for  setting 

lie    oflScers,    but   only   those   as   to  the  are  liable  for   the  injuries   which   may 

agents  or  servants  of  private  persons.  come  to  a  third  person  from  the  agent's 

9  rfte  Volccmo   (1844)   2  W.  Rob.  337.  misfeasance  or  malfeasance,  the  injured 
When  canal  boats,  or  other  like  ves-  party  may  elect  to  sue  one  or  the  other, 

sels,  are  towed  by  steamboats,  it  is  at  his  pleasure.  Doubtless  the  primary 
usually  under  a  contract  which  puts  the  responsibility  rests  on  the  principal  as 
towed  vessel  wholly  under  the  direction  to  the  agent's  misfeasance,  and  he  should 
ajid  control  of  the  officers  of  the  steam-  be  called  upon  to  answer  for  the  dam- 
boat.  In  such  cases  the  steamboat  ages  resulting  from  the  negligent  per- 
would  be  liable  for  any  collision  occa-  formance  of  his  agent;  yet  the  servant 
sioned  by  the  negligence  or  want  of  or  agent  may  likewise  be  sued,  and  he 
skill  of  her  officers.  But  when  the  steam  cannot  escape  by  asserting  that  what  he 
power  has  been  hired  to  tow  larger  ves-  did  was  done  while  working  for  his 
sels  in  or  out  of  port  the  contract  is   master." 

different,  and  creates  a  different  state  i^^  MayTiew  v.  Boyce  (1816)  1  Starkie, 
of  responsibility.  The  towboat  in  such  423,  18  Revised  Rep.  796;  Quarma/n  v. 
cases  is  the  servant  of  the  ship,  and  in  Burnett  (1840)  6  Mees.  &  W.  499,  per 
the  exercise  of  its  physical  power  is  Parke,  B.,  p.  509,  9  L.  J.  Exch.  N.  S. 
bound  to  obey  the  orders  of  the  master   308,  4  Jur.  969. 

or  pilot  who  has  command  or  control  An  agent  will  be  personally  liable  for 
of  the  ship.  If  the  towboat  obeys  the  the  loss  of  horses  overdriven  by  him 
directions  of  the  pilot  or  master  of  the  so  as  to  cause  their  death.  Buis  v.  Cook 
vessel,  he  is  responsible  for  the  conse-    (1875)   60  Mo.  391. 

quences.  If  the  ship  is  brought  into  When  a  horse  was  let  on  the  credit  of 
collision  with  another  vessel  by  the  un-  one  man  and  another,  who,  in  the  pres- 
skilfulness  or  disobedience  of  orders  of  ence  and  with  the  consent  of  the  former, 
the  officers  or  hands  on  the  towboat,  its  drove  it  to  death,  both  were  held  liable; 
owners  are  liable  to  the  owners  of  the  but  the  discussion  in  the  opinion  is  di- 
vessel  or  person  who  employed  them,  reoted  to  the  liability  of  the  principal, 
but  not  to  third  parties.  Their  recourse  rather  than  that  of  the  one  who  did  the 
is  to  the  master,  and  not  the  servant,  driving.  Banfield  v.  Whipple  (1865) 
unless  in  ease  of  malicious  or  wilful  in-  10  Allen,  30,  87  Am.  Dec.  618. 
jury.  Smith  v.  The  Creole  (1853)  2  ifi  Corliss  v.  Keown  (1910)  207  Mass. 
Wall.  Jr.  485,  512,  Fed.  Cas.  No.  13,033.   149,  93  N.  E.  143. 

10  Miller  v.  Staples  (1893)  3  Colo.  1»  Way  \.  Powers  (1884)  57  Vt.  135. 
App.  93,  32  Pac.  81.  The  court  said:  n  Horner  v.  Laiorence  (1874)  37  N. 
"The  frequent  attempts  of  agents  to  J.  L.  46.  The  court  says  in  this  case: 
escape  responsibility  for  their  negligent  'His  conduct  was  not  mere  neglect — it 
acts  by  shielding  themselves  behind  the  was  intentional  and  wilful  violation  of 
principal  whose  business  they  may  be  his  authority.  It  was  his  own  misfeas- 
transacting  whfn  the  injury  is  done  has  ance  for  which,  as  servant,  he  cannot  in 
led  to  many  discussions  as  to  the  proper  any  respect  claim  exemption  against  the 
limits  of  the  defenses  based  on  the  em-   party  injured." 

ployment.  The  rule  is  pretty  well  set-  15  Louisville  &  N.  R.  Co.  v.  Peeples 
tied  that  while  both  principal  and  agent    (1911)  136  (5a.  448,  71  S.  E.  805. 
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a  hand  to  work  at  a  defective  machine ;  ^®  or  with  a  defective  tool  or 
appliance;"  for  failure  to  remedy  known  defects  of  a  bridge;^'  for 
negligence  in  rigging  up  machinery/'  in  moving  barrels  from  one 
place  to  another  in  a  machine  shop;^"  in  allowing  gas  to  accumu- 
late ;  ^^  in  blasting ;  '^^  and  in  running  a  person  down  with  an  automo- 
bile.'''' 

A  shipmaster  has  likewise  been  held  liable  for  injuries  received 
by  a  servant  in  obeying  a  negligent  order,^*  and  in  one  case  it  was 
assumed  that  the  captain  of  a  steamer  would  be  liable  if,  by  reason 
of  his  negligence,  he  should  allow  a  slave  to  escape. ^° 

2588.  Liability  for  conversion.— The  mere  fact  that  the  relation  of 
master  and  servant  or  principal  and  agent  exists  between  the  wrong- 
doer and  another  will  not  shield  the  former  from  responsibility  for 
a  conversion  by  him.  If  there  has  actually  been  a  conversion  by  the 
servant  or  agent,  he  will  be  personally  liable  therefor.^ 

So  it  has  been  held  that  one  who  removes  property  from  the  place 

16  Greenberg  v.  Whitcomb  Lumber  Co.  injuries   resulting   from   omissions    and 

(3895)    90  Wis.  225,  28  L.R.A.  439,  48  commissions   in   the   conducting   of   the 

Am.  St.  Rep.  911,  63  N.  W.  93.  same,  are  liable  to  an  employee  of  the 

i'i  Steinhauser  v.   Spraul    (1893)    114  mine  for  injury  due  to  an  explosion  of 

Mo.  558,  21  S.  W.  859,  aflBrming  on  re-  gas   negligently   allowed   to   accumulate 

hearing   (1893)    114  Mo.  551,  21  S.  W.  Stieioel  v.  Borman    (1896)    63  Ark.  30, 

515.  37  S.  W.  404.     The  court  mentioned  the 

li  Kenney  v.  Lane,   (1894)  9  Tex.  Civ.  distinction  between  a  nonfeasance  and  a 

App.  150,  36  S.  W.  1063.  misfeasance,   but   said   that,   where   the 

19  In  AtHns  v.  Field  (1896)  89  Me.  servant  is  in  full  control  of  the  prem- 
281,  56  Am.  St.  Rep.  424,  36  Atl.  375,  ises  in  question,  he  stands  in  the  place 
the  court  said:  "If  the  defendant  had  of  the  owner  or  master,  and  is  liable 
not  undertaken  to  rig  and  set  up  the  personally  to  the  same  extent, 
derrick,  or  in  so  doing  had  simply  ex-  ^  Brotm  v.  Lent  (1848)  20  Vt.  529. 
ecuted  the  will  of  a  lawful  superior  as  to  A  servant  engaged  in  firing  a  blast  in 
details  of  mode  and  material,  there  a  stone  quarry  will  be  liable  in  case  the 
might  be  said  to  be  mere  nonfeasance  explosion  casts  fragments  against  a  per- 
on  his  part.  But  he  did  undertake  the  son  passing  on  a  neighboring  highway, 
work,  and  practically  exercised  his  own  and  injures  him.  Wright  v.  Compton 
discretion  as  to  mode  and  material.  He  (1876)  53  Ind.  337,  2  Mor.  Min.  Rep. 
was  then  bound  to  act  carefully  in  every  189. 

respect,  and  his  carelessness  in  any  re-  ^  Lefkovitz  v.  Sherwood  (1911)  — 
speet  was  a  misfeasance."  Tex.  Civ.  App.  — ,  136  S.  W.  850. 

Osborne  v.  Morgan  ( 1881 )  130  Mass.  2*  Thompson  v.  Hermann  ( 1879 )  47 
102,  39  Am.  Rep.  437  (the  negligent  Wis.  602,  22  Am.  Rep.  784,  3  N.  W.  579. 
hanging  and  keeping  by  the  defendant  25  Meekin  v.  Thomas  ( 1856 )  17  B. 
of  a  block  and  chains  in  such  a  place  Hon.  710. 

and  manner  as  to  be  in  danger  of  falling  I  Perkins  v.  Smith  (1752)  1  Wils. 
upon  persons  underneath).  328;  Barton  v.  Willey   (1875)    2  W.  N. 

20  O'Brien  v.  Traynor  (1903)  69  N.  J.  C.  157;  Shilling  v.  Shilling  (1896)  — 
L.  239,  55  Atl.  307.  Tex.  Civ.  App.  — ,  35  S.  W.  420 ;  Shearer 

21  Agents  of  the  owner  of  a  mine,  who  v.  Evans  (1883)  89  Ind.  400;  Warder- 
are  in  full  control  of  it,  £^nd  have  full  Bushnell  d-  O.  Co.  v.  Harris  (1890)  81 
power  to  do  what  is  reasonably  neces-  Iowa,  153,  46  N.  W.  859;  Gage  v.  Wh/it- 
sary   to   protect   third   persons   against  tier  (1845)  17  N.  H.  312. 
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where  the  owner  left  it,  to  a  house  occupied  by  himself  and  wife,  and 
uses  it  in  their  housekeeping,  is  liable,  although  he  did  it  as  agent 
for  his  wife,  and  disclaimed  all  right  to  it  himself.* 

And  agents  of  a  landowner,  who  converted  a  check  given  by  the 
tenant  for  rent,  which  was  alleged  to  have  been  lost,  and  another  one 
substituted  for  it,  were  not  allowed  to  defeat  an  action  against  them 
for  conversion,  on  the  ground  that  they  acted  for  the  principal.' 

And  an  agent  of  a  railroad  company,  who,  under  the  orders  of  his 
superior  officer,  refused  to  deliver  goods  upon  the  order  of  a  con- 
signee under  such  circumstances  as  to  amount  to  a  conversion,  was 
declared  personally  liable  therefor.*  A  servant  or  agent  always  runs 
great  risk  in  doing  any  act  of  his  master  or  principal  which  will 
change  the  title  to  property.  For  if  he  assists  in  changing  the  title, 
by  which  the  property  is  put  beyond  the  reach  of  the  true  owner, 
neither  his  agency  nor  his  good  faith  will  protect  him.*  The  law 
recognizes  no  such  relationship  as  master  and  servant  or  principal 


HEdgerlj/v.  Whalan  (1871)  106  Mass. 
307. 

3  Mayer  v.  Eilpatrich  (1894)  7  Misc. 
689,  28  N.  Y.  Supp.  145. 

i  Elmore  v.  Brooks  (1871)  6  Heisk. 
45. 

8  A  servant  may  be  charged  in  trover 
though  the  conversion  be  done  by  him, 
however  innocently,  for  the  benefit  of 
his  master.  Porter  v.  Thomas  (1857) 
23  Ga.  467. 

An  agent  who,  for  and  in  behalf  of  his 
principal,  takes  the  property  of  another 
without  the  latter's  consent,  is  guilty  of 
a  conversion,  although,  being  ignorant 
of  the  true  owner's  title,  the  agent  may 
act  in  perfect  good  faith.  Miller  v.  Wil- 
son (1896)  98  Ga.  567,  58  Am.  St.  Rep. 
319,  25  S.  E.  578. 

One  who,  as  agent,  intermeddles  with 
the  property  of  another,  is  guilty  of  con- 
version if  it  would  have  been  such  had 
his  principal  received  it;  although  he 
was  ignorant  at  the  time  of  the  title  of 
the  true  owner,  and  has  parted  with  the 
possession  to  his  principal.  Lee  v. 
Matheirs  (1846)  10  Ala.  682,  44  Am. 
Dec.  498;  Perminter  v.  Kelly  (1851)  18 
Ala.  716,  54  Am.  Dec.  177. 

In  conflict  with  the  above  doctrine  is 
the  early  English  case  of  Mires  v.  Sole- 
lay  (1678)  2  Mod.  242.  In  that  case 
it  appeared  that  in  consequence  of  a 
controversy  over  the  title  to  some  sheep, 
replevin  was  brought  to  recover  their 
possession,  and  defendant,  by  command 


of  the  plaintiff  in  the  replevin  suit,  as- 
sisted the  officers  in  driving  the  sheep 
to  the  plaintiff's  pasture.  Defendant 
was  held  not  liable  in  trover,  partly 
upon  the  ground  that  the  sheep  were  in 
the  custody  of  the  law;  but  the  court 
said  the  action  will  not  lie  against  the 
servant,  for,  it  being  in  obedience  to  the 
master's  command,  though  he  had  no 
title,  yet  shall  he  be  excused.  And  this 
ruling  would  extend  to  all  cases  where 
the  master's  command  was  not  to  do  an 
apparent  wrong;  for  if  the  master's 
cause  depend  upon  a  title,  be  it  true  or 
false,  it  is  enough  to  excuse  the  servant ; 
for  otherwise  it  would  be  a  mischievous 
thing  if  a,  servant  upon  all  occasions 
must  be  satisfied  with  his  master's  tith; 
and  right  before  he  will  obey  his  com- 
mands. But  the  servant  cannot  plead 
the  command  of  the  master  in  bar  of  a 
trespass.  The  jury  having  failed  to  find 
a  conversion,  the  court  said  it  would  not 
intend  one,  because,  if  the  conversion 
was  to  the  use  of  the  master,  there  is  no 
call  for  this  action  to  be  brought  against 
defendant,  but  it  ought  to  be  brought 
against  the  master. 

It  will  be  noted  that  in  that  case  the 
jury  refused  to  find  a  conversion,  and 
that,  together  with  the  other  elements 
in  the  case,  makes  the  argument  of  the 
court  of  little  weight.  In  the  light  of 
later  decisions  it  would  seem  that  had 
nothing  appeared  further  than  that,  at 
his    master's    command,    defendant    as- 
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and  agent  among  wrongdoers.*     It  is  therefore  no  excuse  that  the 
wrongful  act  was  for  the  benefit  of  the  master  or  principal.'' 

But  the  mere  fact  that  a  servant  or  agent  meddles  with  property 
of  a  third  person  is  not  of  itself  sufficient  to  render  him  guilty  of 
conversion  because  his  acts  may  not  in  law  amount  to  a  conversion. 
To  be  guilty  he  must  in  fact  assist  his  principal  in  the  conversion, 
either  by  assisting  in  acts  which  of  themselves  amount  to  a  conver- 
sion, or  by  aiding  in  the  disposition  of  the  property  so  that  it  is 
placed  beyond  the  reach  of  the  true  owner.' 


sisted  in  taking  sheep  from  their  owner's 
pasture  to  his  master's,  without  author- 
ity of  the  owner,  defendant  could  not 
shield  himself  from  liability  to  suit. 

Where  a  servant  had  driven  a  horse 
from  the  highway  into  his  master's  pas- 
ture, to  prevent  its  getting  into  plowed 
fields,  and  afterwards  turned  it  back 
into  the  highway  by  direction  of  the 
master,  he  was  held  not  guilty  of  con- 
version, since  he  could  not  keep  the 
horse  on  the  master's  land  without  his 
consent,  and  his  turning  it  into  the 
highway  is  an  act  which  he  could  not 
prevent.  Wilson  v.  McLaughlin  (1871) 
107  Mass.  587. 

An  attorney  at  law  who  assists  in  the 
conversion  of  property  by  being  present 
at  an  unlawful  sale  and  bidding  thereon 
cannot  escape  responsibility  on  the 
ground  that  he  acted  merely  as  agent. 
PeckinbawgJi  v.  QuilUn  (1882)  12  Neb. 
586,  12  N.  W.  104. 

A  master  of  a  vessel,  who,  acting 
under  his  general  authority,  disposes  of 
the  cargo  at  a  place  other  than  that 
designated  in  the  bill  of  lading,  will  be 
personally  liable  for  the  tort,  although 
the  owner  of  the  vessel  may  also  be  lia- 
ble. Ewlanh  v.  'Nutting  (1849)  7  C.  B. 
797;  Schusters.  M'Kellar  (1857)  7  El. 
&  Bl.  704,  26  L.  J.  Q.  B.  N.  S.  281,  3  Jur. 
N.  S.  1320,  5  Week.  Rep.  656. 

6  One  employed  to  collect  some  debts 
belonging  to  a  decedent's  estate  was 
sought  to  be  held  liable  for  paying  them 
over  to  decedent's  widow,  and  it  was 
held  that  he  will  not  be  relieved  from 
liability  on  the  ground  that  he  was  act- 
ing as  agent  for  the  widow,  since  the 
law  does  not  recognize  the  relation  of 
principal  and  agent  as  existing  amongst 
wrongdoers.  Sharland  v.  Mildon  ( 1846 ) 
5  Hare,  469,  15  L.  J.  Ch.  N.  S.  434,  10 
Jur.  771. 

See  also  infra,  note  8. 

M.  &  S.  Vol.  VII.— 500. 


T  Cranch  v.  White  (1834)  1  Scott, 
314,  1  Bing.  N.  C.  414,  1  Hodges,  61,  6 
Car.  &  P.  767,  4  L.  J.  C.  P.  N.  S.  113; 
Stephens  v.  Eltixill  (1815)  4  Maule  &  S. 
259. 

A  tradesman's  clerk  who  takes  goods 
of  a  bankrupt  and  sells  them  for  the 
benefit  of  his  master  will  be  personally 
liable  for  the  conversion.  Perkins  v. 
Smith  (1752)  Sayer,  40,  1  Wils.  328. 

See  also  infra,  note  8. 

8  In  Huffman  v.  Parsons  (1879)  21 
Kan.  467,  where  the  agent  attempted  to 
justify  upon  the  ground  that  the  title 
to  the  property  was  in  his  principal,  the 
court  says  if  any  wrong  was  committed 
in  connection  with  the  taking  of  the 
property  both  principal  and  agent  would 
be  liable. 

There  are  no  accessories  in  conversion, 
all  are  principals ;  and  every  person  who 
knowingly  aids  and  abets  in  the  conver- 
sion of  the  property  of  a  third  person 
renders  himself  liable  to  such  third 
person  for  the  value  of  the  property  so 
converted.  D.  M.  Oslorne  Co.  v.  Piano 
Mfg.  Co.  (1897)  51  Neb.  502,  70  N.  W. 
1124;  Hill  V.  Campbell  Convmission  Co. 
(1898)   54  Neb.  59,  74  N.  W.  388. 

One  who  is  present  at  a  tortious  tak- 
ing of  chattels,  directing  and  assisting 
therein,  is  liable  for  a  conversion,  al- 
though he  acted  as  agent  for  a  third 
person.  McPartlancL  v.  Read  (1865)  11 
Allen,  231. 

Where  a  clerk  who  knew  that  his  mas- 
ter's debtor  had  misappropriated  a  note 
for  payment  of  his  debt  to  the  employer 
persists  in  insisting  that  he  has  carried 
it  to  the  debtor's  account,  and  in  re- 
fusing to  return  it,  he  will  be  liable  in 
trover  for  its  conversion.  Cranch  v. 
White  (1834)  1  Bing.  N.  C.  414,  6  Car. 
&  P.  767,  1  Scott,  314,  1  Hodge,  61,  4 
L.  J.  C.  P.  N.  S.  113. 

An  agent  who  knowingly  aids  a  trus- 
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The  great  majority  of  cases  dealing  with  the  servant's  or  agent's 
liability  for  conversion  tiirn  upon  the  question  whether  an  act  of  con- 
version has  actually  been  committed.  This  question  is  so  closely, 
however,  related  to  the  subject  of  this  section,  that  a  reference  to 
cases  in  which  it  has  been  discussed  may  be  helpful.' 

tee  in  making  or  procuring  a  conversion  Mo.  App.  186;  McGormiclc  v.  Stevenson 
of  shares  of  stock  in  a  corporation  is  (1882)  13  Neb.  70,  12  N.  W.  828;  8te- 
liable  for  the  loss  to  the  cestiiis  que  venson  v.  Valentine  (1889)  27  Neb. 
trust,  although  he  acted  without  benefit  338,  43  N.  W.  107;  Williams  v.  Merle 
or  profit  to  himself.  Caulkins  v.  Mem-  (1883)  11  Wend.  80,  25  Am.  Dec.  604; 
phis  Gaslight  Go.  (1887)  85  Tenn.  683,  Mead  v.  Jack  (1883)  12  Daly.  65 
4  Am.  St.  Rep.  786,  4  S.  W.  287.  For  what  does  not  constitute  conver- 

An  agent  is  liable  in  trover  for  a  eon-  sion,  see  Fowler  v.  Hollins  ( 1872 )  L.  R. 
version  to  which  he  is  a  party,  although  7  Q.  B.  616,  41  L.  J.  Q.  B.  N.  S.  277,  27 
it  be  for  the  benefit  of  his  principal.  L.  T.  N.  S.  168,  20  Week.  Rep.  868; 
Davies  v.  Vernon  (1844)  6  Q.  B.  443,  14  Greenwai)  v.  Fisher  (1824)  1  Car.  &  P. 
L.  J.  Q.  B.  N.  S.  30.  190;  Grylls  v.  Davies  (1831)   2  Barn.  & 

9  For  what  constitutes  conversion  in  Ad.  514;  Barker  v.  Furlong  (1891)  2 
general  by  servants  or  agent,  see  Wilson  Ch.  172,  60  L.  J.  Ch.  N.  S.  368,  64  L.  T. 
V.  Anderton  (1830)  1  Barn.  &  Ad.  450,  N.  S.  411,  39  Week.  Rep.  621;  National 
9  L.  J.  K.  B.  48;  Hollins  v.  Fmoler  Mercantile  Bank  v.  Rymill  (1881)  44 
(1875)  L.  R.  7  H.  L.  757,  44  L.  J.  Q.  B.  L.  T.  N.  S.  767;  Rolle,  Abr.  607,  f,  7; 
N.  S.  169,  33  L.  T.  N.  S.  73,  2  Eng.  Rul.  Fitzh.  Nat.  Brev.  138  M;  Bacon,  Abr. 
Cas.  410,  affirming  (1872)  L.  R.  7  Q.  B.  Bailment,  D.  p.  618;  7  Hen.  VI.  22; 
616,  41  L.  J.  Q.  B.  N.  S.  277,  27  L.  T.  BurdAtt  v.  Hunt  (1845)  25  Me.  419,  43 
N.  S.  168,  20  Week.  Rep.  868;  Stephens  Am.  Dec.  289;  Loring  v.  Mulcahy  (1862) 
v.Elwall  (1815)  4  Maule  &  S.  259 ;  iJ-ime  3  Allen,  576;  Leonard  v.  Tidd  (1841) 
Art  Sac.  v.  Union  Bank  (1886)  L.  R.  17  3  Met.  6;  Strickland  v.  Barrett  (1838) 
Q.  B.  Div.  705,  56  L.  J.  Q.  B.  N.  S.  70,  20  Pick.  415;  Metcalf  v.  McLaughlin 
55  L.  T.  N.  S.  536,  35  Week.  Rep.  114,  (1877)  122  Mass.  84;  Gurley  v.  Arm- 
51  J.  P.  69;  Parker  v.  Godin  (1729)  2  stead  (1889)  148  Mass.  267,  2  L.R.A. 
Strange,  813;  Pearson  v.  Graham  SO,  12  Am.  St.  Rep.  555,  19  N.  E.  389; 
(1837)  6  Ad.  &  El.  902,  2  Nev.  &  P.  636,  Sanson  v.  Jacoh  (1887)  93  Mo.  331,  3 
W.  W.  &  D.  691,  7  L.  J.  Q.  B.  N.  S.  247;  Am.  St.  Rep.  531,  6  S.  W.  246;  M'Carty 
Gomolidated  Go.  v.  Gurtis  [1892]   1  Q.  v.  Vickery   (1815)    12  Johns.  348;  Bar- 

B.  495,  61  L.  J.  Q.  B.  N.  S.  325,  10  reit  v.  Warren  (1842)  3  Hill,  348;  Hen- 
Week.  Rep.  426,  56  J.  P.  565,  25  Eng.  sey  v.  Bowland  (1895;  C.  P.)  10  Misc. 
Rul.  Caa.  162 ;  Gochrane  v.  Rymill  756,  64  N.  Y.  S.  R.  644,  31  N.  Y.  Supp. 
(1879)    40   L.   T.  N.   S.   744,  27   Week.   823. 

Rep.   776;    Granch   v.   White    (1834)    1  For   eases  on   good   faith   as   a   valid 

Scott,  314,  1  Bing.  N.  C.  414,  1  Hodges,  defense,   see   Tope  v.   Hockin    (1827)    7 

61,  6  Car.  &  P.  767,  4  L.  J.  C.  P.  N.  S.  113;  Barn.  &  C.  101,  9  Dowl.  &  R.  881,  5  L. 

Ganly  v.  Ledicidpe    (1876)    Ir.  Rep.  10  J.  K.  B.  342;  Hollins  v.  Fowler  (1875) 

C.  L.  33;  Johnston  v.  Henderson  (1896)  L.  R.  7  H.  L.  757,  44  L.  J.  Q.  B.  N.  S. 
28  Ont.  Rep.  25;  Gaines  v.  Briggs  169,  33  L.  T.  N.  S.  73,  2  Eng.  Rul.  Cas. 
(1848)  9  Ark.  46;  Fort  v.  Wells  (1895)  410;  Turner  v.  Hockey  (1887)  56  L.  J. 
14  Ind.  App.  531,  56  Am.  St.  Rep.  316,  Q.  B.  N.  S.  301;  Gonsolidated 
43  N.  E.  155;  Wing  v.  Milliken  (1898)  Go.  v.  Gurtis  [1892]  1  Q.  B.  502,  61  L. 
91  Me.  387,  64  Am.  St.  Rep.  238,  40  Atl.  J.  Q.  B.  N.  S.  325,  40  Week.  Rep.  426, 
138 ;  RoUnson  v.  Bird  ( 1893 )  158  Mass.  56  J.  P.  565,  25  Eng.  Rul.  Cas.  162 ; 
357,  35  Am.  St.  Rep.  495,  33  N.  E.  391;  Barker  v.  Furlong  [1891]  2  Ch.  172,  60 
Kearney  v.  Glutton  (1894)  101  Mich.  L.  J.  Ch.  N.  S.  368,  64  L.  T.  N.  S.  411, 
106,  45  Am.  St.  Rep.  394,  59  N.  W.  419 ;  39  Week.  Rep.  621 ;  "National  Mercantile 
Koch  V.  Branch  (1869)  44  Mo.  542,  100  Bank  v.  Rymill  (1881)  44  L.  T.  N.  S. 
Am.  Dee.  324;  La  Fayette  Gounty  Bank  767;  Nelson  v.  Iverson  (1850)  17  Ala. 
V.  Metcalf  (1890)  40  Mo.  App.  494;  Ar-  216;  Rogers  v.  Huie  (1852)  2  Cal.  571, 
kansas  Gity  Bank  v.  Gassidy  (1897)   71  56   Am.   Dec.   363;    Spooner  v.   Holmes, 
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2689.  Liability  for  miscellaneous  wrongs,—  The  commission  of  a 
fraud  or  the  practice  of  deceit  by  a  servant  or  agent,  resulting  in 
injury  to  another,  is  a  positive  act  of  wrongdoing  for  which  the  serv- 
ant or  agent  is  liable  to  the  person  injured.^ 

(1869)   102  Mass.  503,  3  Am.  Rep.  491;  93  Ga.  414,  21  S.  E.  53;  Eodqson  v.  St. 

Parker   v.    Lombard    (1868)    100   Mass.  Paul  Plow  Co   (1899)   78  Minn.  172,  50 

405;    Lcuthold   v.   Fairchild    (1886)    35  L.R.A.  644,  80  N.  W.  956. 

Minn.  100,  27  N.  W.  503,  28  N.  W.  218;  For  an   exhaustive   discussion   of  the 

McLennan  v.  Minneapolis  &  K.  Elevator  whole  question  of  the  liability  of  a  serv- 

C'o.  (1894)  57  Minn.  317,  59  N.  W.  628;  ant  or  agent  for  conversion,  see  note  to 

Silver  v.  Martin   ( 1880 )   59  N.  H.  580 ;  Hodgson  v.  St.  Paul  Plow  Co.  50  L.R.A. 

Archibeque   v.    Miera    (1869)    1   N.   M.  644. 

419;    Mount  v.   DericJc    (1843)    5   Hill,  Nonfeasance   as  applicable  to  conver- 

456;    Jacob's    Case    cited    in    Ashe    v.  sion,    see    Economy    Furniture    Co.    v. 

Livingston   (1797)   2  Bay,  84;  Roach  si.  Chapman    /1894)    54    111.   App.    122,    § 

Turk   (1872)   9  Heisk.  708,  24  Am.  Rep.  2586,  note  3,  ante. 

360,  overruling  Taijlor  v.  Pope   (1868)  ^Becker  v.  De  Groot   (1857)   15  How. 

5  Coldw.  413;  Frizzell  v.  Bundle  (1890)  Pr.  314;  Reed  v.  Peterson  (1878)  91  111. 
88  Tenn.  396,  17  Am.  St.  Rep.  908,  12  288;  Hamlin  v.  Ahell  (1894)  120  Mo. 
S.  W.  918.  188,   25    S.   W.   516;    Carpenter  v.   Lee 

Contra:    Hollins  v.  Fowler   (1874)   L.  (1833)    5  Yerg.  266;    Campbell  v.  Bill- 

R.  7  H.  L.  757,  44  L.  J.  Q.  B.  N.  S.  169,  man    (1854)    15   B.   Mon.   508,   61   Am. 

33  L.  T.  N.  S.  73,  2  Eng.  Rul.  Cas.  410;  Dec.  195. 

Rogers  v.  Huie    (1851)    1   Cal.   429,   54  In  Hempfling  v.  Barr  (1886)  59  Mieh. 

Am.  Dec.  300;   Swim  v.  Wilson   (1891)  294,  26  N.  W.  496,  the  court,  in  speak- 

90  Cal.  126,  13  L.R.A.  605,  25  Am.  St.  ing  of  a  claim  that  a  cashier  of  a  bank 

Rep.  110,  27  Pac.  33;   Cerkel  v.  Water-  was   not  liable  for   a   fraud   committed 

man    (1883)    63  Cal.  34;   Cassidy  Bros,  by  him  on  behalf  of  the  bank,  says  this 

v.  Elk  Grove  Land  £  Cattle  Co.   (1894)  is  a  very  singular  result,  and  one  which 

58    111.    App.    39;     Poole    v.    Adkisson  is   too  unreasonable  to   bear  considera- 

(1833)  1  Dana,  110;  Kimiball'V.  Billings  tion. 

(1867)    55  Me.   147,  92  Am.  Dec.  581;  A  servant  who  joins  with  and  assists 

McPheters  v.  Page   (1891)    83  Me.  234,  his  master  in  the  commission  of  a  fraud 

23  Am.  St.  Rep.  772,  22  Atl.  101;  Coles  is     civilly    responsible    for    the    conse- 

V.   Clark    (1849)    3   Cush.   399;   Bercioh  quences,  though  his  concurrence  is  un- 

V.   Marye    (1874)    9   Nev.   312,   13  Mor.  known   to    the   person    injured,    for  all 

Min.  Rep.  544;  Flanders  v.  Colby  (1853)  directly  concerned  in  the  commission  of 

28  N.  H.  34;  Dudley  v.  Haicley  (1863)  a  fraud  are  principals.    Gullen  v.  Thorn- 

40    Barb.    397;    Anderson    v.    'Nicholas  son    (1862)    6  L.  T.  N.  S.  870,  4  Macq. 

(1859)   5  Bosw.  121;  Hoffman  v.  Carow  H.  L.  Cas.  441,  9  Jur.  N.  S.  85. 

(1838)  20  Wend.  21,  affirmed  in  (1839)  Agents  who  aided  in  concealing  prop- 

22  Wend.  285.  erty  obtained  by  fraud  will  be  equally 

For   cases   holding    servant   or    agent  liable  therefor   with   the   one  guilty   of 

liable  where  he  has  notice  of  the  adverse  the  fraud.    Allen  v.  Bartfield  (1875)  76 

rights,   see   Poioell   v.   Hoyland    (1851)  111.  358. 

6  Exch.  67,  20  L.  J.  Exch.  N.  S.  82;  Lee  One  who  aids  in  procuring  the  illegal 
v.  Robinson  (1856)  18  0.  B.  599,  2  .Jur.  issuance  of  stock  in  a  corporation  to 
N.  S.  1093,  25  L.  J.  C.  P.  N.  S.  249 ;  Ire-  himself  cannot,  if  he  does  it  under  cir- 
dale  V.  Kendall  (1878)  40  L.  T.  N.  S.  cumstances  which  would  make  him  re- 
362;  Eardacre  V.  Stewart  (1804)  5  Esp.  sponsible  if  acting  in  his  own  right,  be 
103;  Thum  V.  Fish  (1882)  12  W.  N.  C.  relieved  from  liability  by  showing  that 
94;  Smith  v.  Colby  (1878)  67  Me.  169;  he  acted  as  agent  for  another.  Baker 
Milliken  v.  Hathaway  (1888)  148  Mass.  v.  Wasson  (1880)  53  Tex.  150. 

69,  1  L.R.A.  510,  19  N.  E.  16;  Thorp  v.  An  agent  who  wrongfully  obtains 
Burling  (1814)  11  Johns.  285;  Singer  money  from  another  cannot  defeat  his 
Mfg.  Co.  V.  King  (1884)  14  R.  I.  511.  liability  to  respond  on  the  ground  that 
Contra-  Alexander  v.  Southey  (1821)  he  acted  as  agent.  Wright  v.  Eaton 
5  Barn.  &' Aid.  247,  24  Revised  Rep.  348;  (1859)  7  Wis.  595. 
Wanda  Phosphate  Co.  v.  Parker  (1893)        An  agent   of   an  Insurance   company, 
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This  is  the  well-established  rule,  although  the  contrary  view  has 
been  expressed.* 

A  servant  or  agent  is  likewise  personally  responsible  for  a  trespass 
committed  in  the  service  of  another ;  *  for  acts  constituting  a  nui- 


who,  by  fraud,  induces  a  person  to  take 
a  policy  in  the  company,  will  be  liable  to 
him  in  damages  in  case,  upon  discover- 
ing the  fraud,  he  elects  to  repudiate  the 
contract.  Hedden  v.  Griffin  (1884)  136 
Mass.  229,  49  Am.  Rep.  25. 

An  agent  who  has  received  usurious 
interest  for  his  principal,  and  been  noti- 
fied that  he  would  be  held  accountable 
for  it  to  the  party  who  paid  it,  cannot 
escape  liability  therefor  on  the  ground 
that  the  suit  should  be  against  his  prin- 
cipal. O'Connor  v.  Olopton  (1882)  60 
Miss.  349. 

The  agent  in  the  fraudulent  disposi- 
tion of  the  property  of  another  is  liable 
therefor  to  the  owner,  although  he  acts 
in  good  faith,  without  interest  or  re- 
ward, and  in  the  belief  that  his  prin- 
cipal is  the  owner.  Spraights  v.  Hav>- 
ley  (1868)  39  N.  Y.  441,  7  N.  Y.  Trans. 
App.  14,  100  Am.  Dec.  452. 

An  agent  is  not  exempted  from  lia- 
bility for  a  fraud  knowingly  committed 
on  behalf  of  another  person,  even  though 
the  agent  receives  no  personal  benefit 
from  it,  and  the  principal  is  at  the  bot- 
tom of  it.  Weber  v.  Weher  (1882)  47 
Mich.  569,  11  N.  W.  389. 

False  representations  made  by  a  serv- 
ant authorized  by  his  principal  to  make 
them  render  both  liable.  Lamm  v.  Port 
Deposit  Homestead  Asso.  ( 1878 )  49  Md. 
233,  33  Am.  Rep.  246. 

An  agent  is  liable  for  deceit  and  false 
representations  of  which  he  is  guilty  in 
the  course  of  his  employment.  Wheeler 
V.  Baars  (1894)  33  Fla.  696,  15  So.  584. 

An  attorney  may  be  liable  for  mis- 
representing the  title  of  his  principal 
in  the  sale  of  an  estate.  The  court  said 
it  is  necessary  to  adhere  to  this  prin- 
ciple to  preserve  integrity  and  fair  deal- 
ing between  man  and  man.  Arnot  v. 
Biscoe  (1748)  1  Ves.  Sr.  95,  18  Eng. 
Rul.  Cas.  156. 

An  agent  for  the  sale  of  property, 
who  makes  false  and  fraudulent  state- 
ments as  of  his  own  knowledge  concern- 
ing the  property,  which  are  relied  on 
by  the  purchaser,  will  be  personally  lia- 
ble therefor  to  the  purchaser.     Clark  v. 


Lovering  (1887)  37  Minn.  120,  33  N.  W. 
776. 

Where  one  sent  his  servant  to  sell  a 
counterfeit  bezoar's  stone  for  a  bezoar's 
stone,  and  the  servant  knew  the  deceit, 
it  was  held  that  an  action  on  the  case 
would  lie  against  the  servant.  Arg.  2 
RoUe  Rep.  28,  citing  3  Jac.  B.  E.  Lopez's 
Case. 

2  One  judge  has  held  that  an  agent  for 
the  sale  of  stock  in  a  corporation  will 
not  be  personally  liable  for  losses  sus- 
tained by  the  purchaser  because  of  false 
representations  made  by  him  as  to  the 
value  of  the  stock,  where  he,  acting  upon 
the  same  evidence  that  the  purchaser 
acted  upon,  was  deceived  by  the  prin- 
cipal as  to  the  true  value  of  the  stock, 
and  so  made  the  representations  inno- 
cently. Ellin  V.  Sellars  (1894)  15  Ky. 
L.  Rep.  539. 

That  decision  is  very  meagerly  re- 
ported, however,  so  that  the  grounds  of 
the  decision  do  not  appear.  It  certainly 
cannot  be  held  that  good  faith  will  ex- 
cuse the  agent. 

In  1  Rolle,  Abr.  95,  it  is  said  if  a 
servant  of  a  taverner  sell  wine  which  is 
bad,  yet  an  action  of  deceit  will  not  lie 
against  the  servant,  for  he  did  this  as 
servant.  But  no  authority  is  cited  for 
the  proposition,  and  the  author  con- 
cludes his  sentence.  Contra,  9  Hen.  VI. 
533. 

The  latter  authority  was  a  case 
against  B  and  C  for  the  sale  of  bad 
wine,  and  C  defended  on  the  ground  that 
he  sold  as  the  servant  of  B,  and  Martin 
held  that  the  defense  was  not  good,  so 
that  RoUe's  statement  does  not  seem  to 
be  correct. 

A  servant  is  not  liable  in  an  action 
of  deceit  for  a  guaranty  as  to  the  length 
of  cloth  bought  of  him.  The  plea  was 
that  he  sold  as  servant.  Anonymous 
(1472)  Y.  B.  2  Edw.  IV.  6  pi.  10. 

3  If  the  trespass  is  committed  by  the 
servant  for  his  own  purpose,  without 
the  command  of  the  master,  while  in  the 
general  course  of  his  employment,  the 
servant  will  be  liable.  Wright  v.  WU- 
coa>  (1838)  19  Wend.  343,  32  Am.  Dec. 
507. 
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sauce;*  for  the  wrongful  seizure  of  a  ship;*  for  forcible  entry  and 


A  servant  who  commits  a  trespass  in 
running  a  mine  of  his  master  over  onto 
adjoining  property  will  he  individually 
liable  therefor.  Blaen  Avon  Goal  Co.  v. 
McCulloh  (18S2)  59  Md.  403,  43  Am. 
Rep.  560. 

Where  a  sei-vant  is  engaged  in  hauling 
logs  by  a  route  which  requires  passing 
through  a  fence  which  his  employer  has 
obtained  permission  to  take  down  and 
replace  after  each  passage,  his  leaving 
the  fence  down  will  be  a  positive  wrong 
on  his  part,  for  the  consequences  of 
which  he  will  be  personally  liable.  Hor- 
ner V.  Lawrence   (1874)   37  N.  J.  L.  46. 

The  servant,  not  the  master,  is  liable 
for  chasing  the  master's  beasts,  against 
his  desire,  into  the  land  of  a  stranger. 
Anonymous  (1498)  Y.  B.  13  Hen.  VIL 
15,  pi.  10. 

But  in  Bath  v.  Caton  (1877)  37  Mich. 
199,  in  which  servants  had  ignorantly 
committed  a  trespass  because  they  had 
not  been  instructed  by  the  agent  as  to 
the  true  boundaries  of  the  land  on  which 
they  were  at  work,  the  court  says: 
Conceding  that  the  negligence  would 
render  the  one  failing  to  give  the  infor- 
mation liable  in  point  of  law  for  the 
damages  (a  proposition  not  free  from 
question),  still  his  liability  will  be  in 
case  for  the  negligence,  and  not  in  tres- 
pass for  the  act  of  force  committed  by 
others.  The  damage  by  the  trespassers 
might  give  the  measure  of  the  amount 
recoverable  of  him,  but  his  being  liable 
through  his  neglect  alone  for  the  damage 
consequent  on  the  trespass  of  others 
could  not  confound  the  ground  of  his 
liability  with  that  of  theirs.  His  wrong 
would  not  be  theirs.  His  nonfeasance, 
his  mere  omission  to  keep  others  from 
future  trespass,  would  be  distinct  from 
their  act  of  trespass,  and  not  of  the  same 
actionable  nature.  The  fact  of  his  being 
liable  will  not  make  the  direct  act  of 
force  of  the  workman  his  direct  act  of 
force,  and  hence  his  trespass. 

*  The  managing  superintendent  of  a 
coal  mine,  who  is  also  a  member  of  the 
firm  operating  the  mine,  is  liable  for 
damages  caused  to  the  land  of  an  owner 
by  his  positive  and  specific  acts  in  de- 
positing refuse  and  culm  where  it  over- 
flows on  the  land,  whether  or  not  he  had 
the  sanction  of  his  employer  or  firm  in 
performing  such  acts.  Hindson  v. 
Markle  (1895)   171  Pa.  138,  33  Atl.  74. 


The  court  said :  "If  his  acts  were  wrong- 
ful and  occasioned  injury  to  the  plain- 
tiflf,  they  were  acts  of  misfeasance  for 
which,  under  all  the  authorities,  he  is 
liable.  They  were  his  own  voluntary 
acts,  not  enjoined  upon  him  by  his  em- 
ployers or  his  associates  so  far  as  is 
disclosed  in  the  testimony;  they  were 
affirmative,  positive  acts  of  trespass 
upon  the  plaintiff's  land;  they  were  ab- 
solutely and  directly  injurious  to  the 
property  and  rights  of  the  plaintiff,  and 
we  are  clearly  of  opinion  he  is  respon- 
sible to  the  plaintiff  for  the  injury 
done." 

The  operators  of  a  reduction  mill  can- 
not escape  liability  for  polluting  a 
stream,  upon  the  ground  that  they  are 
merely  agents  for  the  mine  owners  whose 
ores  they  treat.  Hiwiphreys  Tunnel  & 
Min.  Co.  V.  Frank  (1909)  46  Colo.  524, 
105  Pac.  1093. 

The  nonexeoution  of  the  duty  of  di- 
rectors, which  results  in  the  positive 
act  of  the  creation  and  maintenance  of 
a  continuing  nuisance  by  the  corpora- 
tion, on  account  of  which  a  third  person 
is  killed,  is  held,  in  Cameron  v.  Kenyon- 
Connell  Commercial  Co.  (1899)  22 
Mont.  312,  44  L.R.A.  508,  74  Am.  St. 
Rep.  602,  56  Pac.  508,  to  amount,  unless 
explained,  to  a  misfeasance  on  their 
part,  or,  if  they  have  actual  knowledge 
of  and  authorize  the  nuisance,  to  mal- 
feasance, and  not  merely  to  a  nonfeas- 
ance, for  which  their  liability  can  be 
limited  to  the  corporation  only. 

In  case  of  the  creation  of  a  public 
nuisance  by  the  firing  of  fireworks  in  a 
public  street,  by  reason  of  which  injury 
is  done  to  a  passer-by,  it  will  be  no  de- 
fense to  anyone  participating  therein 
that  he  was  acting  as  agent  for  others. 
Jenne  v.  Sutton  (1881)  43  N.  J.  L.  257, 
39  Am.  Rep.  578. 

In  Lennox  v.  Harrison  (1858)  7  U.  C. 
C  P.  496,  it  was  declared,  arguendo, 
that  if  the  defendant,  when  he  placed 
certain  stones  on  a  road  in  such  a  posi- 
tion as  to  constitute  a  nuisance,  was 
acting  under  such  circumstances  as  to 
create  the  relation  of  master  and  serv- 
ant between  himself  and  the  parties  for 
whom  the  stones  were  delivered,  he 
would  not  be  responsible. 

6  Harrison  v.  Reg.  ( 1856 )  10  Moore, 
P.  C.  C.  201. 
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detainer ; '  and  for  an  unlawful  arrest ''  or  false  imprisonment.'  He 
is  likewise  liable  for  an  assault,'  or  for  any  wilful  and  mali- 
cious act  done  to  gratify  personal  resentment,^"  as  the  reckless,  wanton 
shooting  of  another,'^  or  the  continued  wanton  cruelty  and  ill-treat- 
ment of  a  passenger  on  board  a  ship.'* 

One  employed  by  another  has  also  been  held  personally  answerable 
for  duress ;  **  for  libel ;  '*  for  breach  of  trust ;  '^  for  violation  of  in- 
junction;'°  and  for  violation  of  penal  statutes." 


6  iMling  V.  Sheppard  ( 1896 )  112  Ala. 
588,  21  So.  352. 

An  agent  who,  for  his  principal, 
wrongfully  detains  the  property  of  a 
third  person,  will  be  liable  to  an  action 
of  replevin  therefor.  Berghoff  v.  Mo- 
Donald  (1882)  87  Ind.  549. 

T  Gearity  v.  Strasbourger  (1909)  133 
App.  Div.  701,  118  N.  Y.  Supp.  257. 

» Barker  v.  Braham  (3773)  3  Wils. 
377,  2  W.  Bl.  866;  McGarrahan  v.  hav- 
ers  (1866)   15  R.  I.  302,  3  Atl.  592. 

9Sekator  v.  Lannon  (1904)  26  E.  I. 
125,  58  Atl.  456;  Isaacs  v.  TMrd  Ave. 
li.  Co.  (1871)  47  N.  Y.  122,  125,  7  Am. 
Rep.  418;  Coi-hett  v.  Twenty-Third 
Street  R.  Go.  (1886)  42  Hun,  537. 

But  the  servant  of  a  railroad  company 
is  not  liable  for  an  assault  for  having 
ejected  u,  person  necessarily,  without  re- 
sort to  excessive  force  or  unusual  means, 
his  implied  authority  constituting  an 
adequate  defense.  Hoffman  v.  New  York 
G.  &  H.  R.  R.  Go.  (1881)  87  N.  Y.  28,  41 
Am.  Rep.  337. 

The  general  rule  of  law  is  that,  where 
a  master  employs  a  servant  to  do  an 
act  which  involves  the  use  of  force 
against  the  person  or  property  of 
another,  and  the  servant,  in  the  course 
of  his  employment,  uses  force  in  a  man- 
ner or  to  an  extent  unlawful  and  un- 
justifiable, both  are  answerable  as  tres- 
passers. Holmes  v.  Wakefield  (1860) 
12  Allen,  580,  90  Am.  Dec.  171. 

10  Evansville  &  G.  R.  Go.  v.  Bourn 
(1866)   26  Ind.  70. 

If  an  agent  who  makes  the  affidavit 
and  bond  in  an  attachment  proceeding 
acts  maliciously  in  doing  so,  he  is  re- 
sponsible. Wallace  v.  Finberg  (1876) 
46  Tex.  35. 

11  Deck  V.  Baltimore  &  0.  R.  Co. 
(1905)  100  Md.  168,  108  Am.  St.  Rep. 
399,  59  Atl.  650. 

li  Chamberlain  v.  Chandler  (1823)   3 


Mason,  242,  Fed.  Gas.  No.  2,575.  The 
court  said:  "The  authority  of  a  master 
at  sea  is  necessarily  summary  and  often 
absolute.  For  the  time  he  exercises  the 
rights  of  sovereign  control;  and  obedi- 
ence to  his  will  and  even  his  caprices 
becomes  almost  indispensable.  If  he 
chooses  to  perform  his  duties  or  to  exert 
his  office  in  a  harsh,  intemperate,  or 
oppressive  manner,  he  can  seldom  be  re- 
sisted by  physical  or  moral  force;  and 
therefore  in  a  limited  sense,  he  may  be 
said  to  hold  the  lives  and  personal  wel- 
fare of  all  on  board  in  a  great  measure 
under  his  arbitrary  discretion.  He  is 
nevertheless  responsible  to  the  law." 

13  One  who  acts  for  another  in  the 
payment  of  a  debt  with  unlawful  money, 
under  circumstances  which  amount  to  a 
duress  per  minas,  is  responsible  for  the 
consequences  of  his  unlawful  act.  Mann 
v.  McVey  (1869)  3  W.  Va.  232. 

1*  In  Breay  v.  Royal  British  Nurses 
A.SS0.  [1897]  2  Ch.  (C.  A.)  272,  66  L.  J. 
Ch.  N.  S.  587,  76  L.  T.  N.  S.  735,  46 
Week.  Rep.  86,  the  honorary  editor  of 
newspaper  published  by  a  corporation 
is  assumed  to  be  responsible  for  the 
publication  of  a  libel. 

A  servant  is  liable  both  civilly  and 
criminally  for  being  concerned  in  writ- 
ing, etc.,  a  libel.  Pollasky  v.  Minchener 
(1890)  81  Mich.  280,  9  L.R,A.  102,  21 
Am.  St.  Rep.  516,  46  N.  W.  5,  citing 
Odgers,  Libel  &  Slander,  155;  Cooley, 
Torts,  194. 

li  Atty.  Oen.  v.  Leicester  (1844)  7 
Beav.  176. 

In  Gary  v.  Webster  (1722)  1  Strange, 
480,  the  defendant  was  a  clerk  of  the 
South  Sea  Company,  and  took  in  the 
payments  on  the  third  subscription:  tlie 
plaintiff  paid  him  £600,  and  he,  by  mis- 
take, never  entered  it  in  the  book,  but, 
however,  paid  it  over  to  the  company; 
aad  the  chief  justice  ruled  that  no  ac- 
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tion  would  lie  against  him.  That  if  he  and  abets  a  defendant  in  committing  a 
had  not  paid  it  over,  the  plaintiff  would  breach  of  it.  Seaward  v.  Paterson 
have  had  his  option  either  to  charge  [1897]  1  Ch.  545,  66  L.  J.  Ch.  N.  S.  267, 
him  or  the  company,  as  in  the  common  76  L.  T.  N.  S.  215,  45  Week.  Rep.  610. 
<;ase  of  payment  to  a  goldsmith's  serv-  An  attorney  is  punishable  for  con- 
ant,  who  does  not  carry  it  to  the  ao-  tempt  where  he  disobeys  an  injunction 
count  of  his  master;  the  party  has  an  of  which  he  has  notice,  although  he  is 
election  to  go  against  eitiier:  he  may  not  specified  in  it.  Leii>es  v.  Morgan 
■charge  the  servant,  because,  till  the  (1818)  5  Price,  518,  19  Revised  Rep. 
money  is  paid  over,  the  servant  receives  566. 

it  to  his  use;  or  he  may  pass  by  the  The  chief  engineer  of  a  steamboat 
servant,  and  make  his  demand  upon  the  owned  by  a  corporation  may  be  pun- 
master,  because  the  payment  to  the  serv-  ished  for  violating  an  injunction  against 
ant  is  made  in  confidence  of  the  credit,  the  use  of  a  patented  article  on  the  boat, 
given  him  by  the  master.  although  he  has  no  interest  or  control 

But  in  ffoicefZ  v.  Batt  (1833)  2  Nev.  &  over   the  vessel,  and  is   subject  to  the 

M.  381,  5  Bam.  &  Ad.  504,  3  L.  J.  K.  B.  orders   of   the   master,   where  both  the 

N.  S.  49,  it  was  held  that  where  a  serv-  master  and  the  engineer,  as  agents  and 

ant    of    a   debtor    receives   money   from  servants  of  the  corporation,  are  parties 

his   master   to   discharge   the   debt,   the  to  the  injunction  suit.     Sickles  v.  Bor- 

servant  is  not  liable  to  be  sued  by  the  den  (1857)  4  Blatchf.  14,  Fed.  Cas.  No. 

creditors  as  for  money  received  to   his  12,833. 

use.  And   a   servant   may   continue   to   be 

iS  Parsons   v.    People    (1894)    51   111.  bound   by   an   injunction   after   leaving 

App.   467;    Eodson  v.   Coppard    (1860)  the    master's    service.     Brown   v.    Sage 

29   Beav.  4,  7   Jur.  N.  S.   11,   9   Week.  (1865)   12  Grant,  Ch.   (U.  0.)   25.     The 

Rep.  9.  court    said:       "Servants,     agents,     and 

Contempt  of  injunction  by  servants  workmen  are  bound  to  obey  an  injunc- 
of  theater  manager,  treasurer,  and  actor,  tion  addressed  to  them  as  such,  and  of 
Daly  v.  Amherg  (1891)  126  N.  Y.  490,  which  they  are  aware,  though  they  may 
27  N.  E.  1038;  Potter  v.  Muller  (1865)  not  individually  have  been  served  witii 
1  Bond,  601,  Fed.  Cas.  No.  11,333.  copies  of  it.  Service  on  all  is  some- 
One  who  is  enjoined  from  the  use  of  times  impossible;  and  where  it  is  not 
a  patented  article  cannot  excuse  himself  impossible,  to  require  it  would  often  be 
from  obeying  the  order  on  the  ground  oppressive  as  well  as  useless.  .  .  . 
that  he  is  working  for  wages  for  an-  An  injunction  may  not  restrain  a  serv- 
other.  Goodyear  v.  Mullee  (1867)  5  ant  not  named  in  it  from  exercising, 
Blatchf.  429,  Fed.  Cas.  No.  5,577.  after  his  service  has  ceased,  any  inde- 

One  who  has  been  enjoined  from  in-  pendent  right  he  has  to  do  the  acts  en- 
fringing  a  patent  may  be  guilty  of  con-  joined.  But  I  think  it  does  restrain 
tempt  of  court,  although,  in  violating  him  from  afterwards  committing  the 
the  injunction,  he  was  acting  as  agent  acts  forbidden,  as  a  mere  wrongdoer, 
of  another,  where  the  injunction  in  its  having  no  reasonable  pretense  of  a  right 
terms  applies  to  and  reaches  the  defend-  to  do  them.  I  do  not  think  I  would  be 
ant  himself,  acting  in  any  capacity,  and  justified  in  holding  that,  if  a  man  who, 
all  agents,  employees,  and  servants,  with  the  aid  of  his  servants  and  work- 
Potter  v.  Muller,  supra.  men,  was  committing  waste,  is  forbidden 

In  Wellesley  v.  Mornington  (1848)  11  by  injunction  to  continue  tlie  wrong,  he 

Beav.  181,  an  injunction  was  issued  re-  may  discharge  his  men  and  entitle  them, 

straining    the    defendant    from    cutting  on  their  own  behalf,  to  proceed  with  the 

certain  timber,   but  it  did  not   specify  waste,  notwithstanding  their  knowledfre 

his  "servants  and  agents."     B,  the  de-  of  the  injunction.     It  is  for  the  public 

fendant's    agent,    having    knowledge    of  interest  that  it   should  be  well  under- 

the  injunction,  cut  some  of  the  timber,  stood  that  injunctions,  while  they  stand. 

It  was  held  that  B,  although  he  could  must  be  obeyed." 

not  be  committed   for  a  breach   of  the  See   also   on   this    point,    Eelmore   v. 

injunction,  might  be  committed  for  con-  Smith  (1886)   L.  R.  35  Ch.  Div.  449,  56 

tempt    in    knowingly    assisting    in     a  L.  J.  Ch.  N.  S.  145,  56  L.  T.  N.  S.  72, 

breach.  35  Week.  Rep.  157. 

The  court  may  commit  for  contempt  But  it  was  held  that  an  employee  of 

one  who,  knowing  of  the  injunction,  aids  a  railroad  company  is  not  guilty  of  con- 


7992                                      MASTER  AND  SERVANT.  [chap.  cxn. 

tempt  in   disobeying  an  injunction  re-  Pennsylvania  K.  Co.  v.  Thompson  (1892), 

straining  the  company  from  refusing  to  —  N.  J.  — ,  24  Atl.  544. 

another    road    equal    facilities    for    the  "1  Bl.  Ck)m.  Cooley's  ed.  1871,  429; 

interchange  of  trafiic,  where,  rather  than  Hoioells  v.  Wynne  (1863)  15  C.  B.  N.  S. 

perform   the    duties   necessary   to    such  3,  32  L.  J.  Mag.  Cas.  N.  S.  241,  9  Jur> 

interchange,  he  quits  the  service  in  good  N.  S.  1041,  11  Week.  Rep.  807;   Gibhon 

faith,    unconditionally    and    absolutely,  v.  Phillips    (1894)    64  L.  J.  Mag.  Cas> 

while  his  train  is  safely  stored  in  the  N.  S.  42;  Dustan  v.  Steicart    (1880)    6. 

company's  yard   and  no   special   injury  Vict.  L.  Rep.    (L.)    175;   Frecheville  v. 

can    result,    no    lives    be    imperiled,    or  Souden   (1883)    48  L.  T.  N.  S.  612,  47 

property  jeopardized  by  his   refusal  to  J.  P.  613;   Worley  v.  Spurgeon   (1874) 

continue  in  the  service;  but  so  long  as  38  Iowa,  465;  LouisvUle  d  N.  R.  Go.  v. 

he  continues  in  the  service,  he  is  guilty  Benfro    (1911)    142  Ky.  590,  33  L.KA.. 

of   contempt   in   refusing  to   obey   such  (N.S.)   133,  135  S.  W.  266. 

injunction.     Toledo,  A.  A.  d  N.  M.  R.  It  seems  that  evidence  of  loss,  unex- 

Go.  v.  Pennsylvania  Go.  ( 1893 ;  C.  C.  N.  plained,    would    be    suflficient    to    prove- 

D.  Ohio)   19  L.R.A.  395,  5  Inters.  Com.  "wilful  loss"  within  §  4,  Master  &  Serv- 

Rep.  545,  54  Fed.  746.  ant  Act,  20  Vict.  No.  28,  which  provides. 

And  in  Mexican  Ore  Co.  v.  Mexican  that    any   servant   who    "shall   wilfully 

Guadalupe  Min.  Go.  ( 1891 )  47  Fed.  351,  abandon,   lose,   or   injure  any  cattle  or 

it  is  said:     It  is  undoubtedly  true  that  any  other  property  belonging  to  his  em- 

an    injunction    or    an    enjoining    order  ployer"  shall  forfeit  reasonable  compen- 

against   a   corporation   and   its   officers,  sation    therefor.      Ex    parte    Schneider 

although  the  officers  are  not  named  per-  (1872)    11  New  South  Wales  S.   C.  R.. 

sonally,  and  are  not  parties  to  the  rec-  100. 

ord  in  any  way,  is  binding  upon  them ;  An  employee  who  receives  intoxicating, 

but  the  scope  of  such  an  injunction  or  liquor   is   guilty   of   concurring   in   the- 

enjoining  order  is  to  restrain  the  oflRcers  commission  of  a  crime,  under  §  293  of 

from  doing  an  act  prohibited  in  their  "the  railway  act,"  which  provides  that, 

official  capacity,  for  the  benefit  or  in  the  "every  person  who  sells,  gives,  or  barters, 

interest  of  the  corporation  enjoined.    If,  ^7  spirituous  or  intoxicating  liquor  to- 

after  the  service  of   such   an   order   or  <"^  "^'^^  any  servant  or  employee  of  any 

such  an  injunction  upon  a  corporation,  lZl^'^^L°%'^ha^.  v'^CeUT 

an  officer  thereof  severs  his  connection  Ontario  R.  Co.  (1897)  28  Ont.  Rep.  241. 

bona  fide  with  such  corporation    his  ae-  j^  ^-^^^  ^^^  ^^^  abandoned  work  be- 

tion  thereafter  as  an  individual  in  the  f^re  the  proper  time  was  held  not  to  be- 

enforcement   of   his   own  vested   rights,  gujity  of  "impeding  work,"  within  the- 

and  not   m  fraud  of  the  order  of  the  meaning   of   a   special   rule   established 

court,  nor  for  the  benefit  of  or  in  the  under    the    coal    mines    regulation    act 

interest  of  the  corporation  of  which  he  1902,  §  50.     Ex  parte  Purcell   (1907)   7 

was  lately  a  member,  would  not  be  in  New  South  Wales  St.  R.  432. 

contravention  of  such  order,  nor  subject  That  ventilation  as  required  by  35  & 

hfm  to  punishment  for  contempt.  36  Vict.,  chap.  73,  would  have  cost  an 

In  People  ex  rel.  Morris  v.  Randall  outlay  of  £200  will  not  excuse  the  agent. 
(1878)  73  N.  Y.  416,  followed  in  Slater  unless  he  pointed  out  the  alterations 
v.Merritt  (1878)  75  N.  Y.  268,  the  court  required  to  the  owners  and  demanded 
held  that  where  an  attorney  has  two  the  same.  Hall  v.  Bopwood  (1879) 
clients,  one  of  whom  is  enjoined  and  the  49  L.  J.  Mag.  Cas.  N.  S.  17,  41  L.  T.  N.. 
other,  in  an  independent  position,  and  S.  797,  15  Mor.  Min.  Rep.  42. 
having  or  claiming  dififerent  rights  and  A  charter  master,  cognizant  that  more- 
interests,  is  not  enjoined,  such  attorney  than  the  number  allowed  by  23  &  24 
cannot  ordinarily  be  charged  with  viola-  Vict.,  chap.  151,  were  being  lowered 
tion  of  the  injunction  in  advising  or  act-  down  in  a  coal  pit  at  the  same  time, 
ing  professionally  for  the  latter.  He  is  is  liable  under  that  act.  Eowells  v.. 
enjoined  as  the  attorney  of  the  defendant  Wynne  (1863)  15  C.  B.  N.  S.  3,  32  L.  J.. 
merely,  and  this  cannot  limit  or  restrain  C.  P.  N.  S.  241,  9  Jur.  N.  S.  1041,  11 
his  professional  action  in  behalf  of  Week.  Rep.  807. 
others.  A  mine  foreman  is  personally  liable 

And  good  faith  may  prevent  a  serv-  for  his  negligence  causing  injury  to  a 

ant  from  being  punished  for  contempt,  workman  in  the  mine,  either  under  the- 
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And  where  a  servant,  on  being  served  with  an  ejectment,  appeared 
and  defended  the  action,  it  was  held  that  he  had  thereby  made  him- 
self personally  liable  as  tenant  in  possession.  ^° 

2590.  Liability  of  corporation  olficers.— The  liability  of  officers  of 
a  corporation  for  their  own  torts  committed  within  the  scope  of  their 
authority  must  be  determined  by  the  same  rules  applicable  to  the 
torts  of  other  agents  or  servants,  which  have  been  discussed  in  the 
foregoing  sections  of  this  chapter.  There  is  nothing  to  distinguish 
a  corporation  officer  from  an  ordinary  agent  or  servant  in  this  re- 
spect; nothing  whatever  to  add  to  or  subtract  from  his  liability  by 
reason  of  the  relation  he  bears  to  the  corporation  and  to  the  persons 
wronged.^     The  question  particularly  considered  in  this  section  is 


act  of  1891,  permitting  only  certified 
foremen  to  be  employed,  and  regulating 
their  duties,  or  without  regard  to  siich 
statute.  Durkin  v.  Kingston  Ooal  Co. 
(1895)  171  Pa.  193,  29  L.R.A.  808,  50 
Am.  St.  Rep.  801,  33  Atl.  237. 

As  to  criminal  liability  for  failure  to 
observe  mine  regulations,  see  ante,  § 
2584,  text,  note  6. 

An  unregistered  chemist's  assistant, 
who,  in  the  absence  ai  his  master,  sells, 
although  in  behalf  of  his  master,  any 
poison  or  preparation  containing  poison, 
is  liable  to  the  penalty  under  the  Eng- 
lish pharmaceutical  act  of  1868,  §  15, 
providing  that  "any  person  who  shall 
sell  .  .  .  poisons  .  .  .  not  be- 
ing a  duly  registered  pharmaceutical 
chemist  or  chemist  and  druggist  .  .  . 
shall  for  every  such  offense  be  liable  to 
pay  a  penalty  or  sum  of  £5."  It  was 
urged  that  the  act  did  not  apply  to 
servants;  that  the  master  was  in  law 
and  fact  the  seller,  and  that  hardship 
would  result  from  any  other  ruling,  but 
the  court  said:  "We  do  not  agree  in 
the  view  thus  presented,  nor  are  we  at 
all  impressed  by  the  suggestion  of  in- 
convenience or  hardship.  Nothing,  to 
our  understanding,  can  be  clearer  than 
that  the  object  of  the  act  was,  beyond 
all  other  considerations,  to  provide  for 
the  safety  of  the  public,  and  to  guard, 
as  far  as  possible,  all  members  of  the 
community  from  the  disastrous  conse- 
quences, so  frequent  in  occurrence,  aris- 
ing from  the  sale  of  poisons  by  persons 
inadequately  acquainted  with  their  bane- 
ful properties;  and  the  whole  object  of 
the  act  would  be  frittered  away  and  the 
act  itself  would  become  a  dead  letter 
were  we  to  declare  by  our  judgment  that 


an  unqualified  assistant  can  lawfully  and 
with  impunity  sell  any  of  the  poisons 
to  which  the  act  applies,  unless  upon 
each  occasion  of  such  sale  he  acts  under 
personal  superintendence  of  a  qualified 
employer,  or  of  a  qualified  assistant  to 
such  an  employer.  By  such  personal 
superintendence  we  mean  not  mere  pres- 
ence in  the  shop  or  room  where  the  sale 
takes  place,  but  actual  personal  super- 
intendence, so  that  every  individual  sale 
shall  be  so  guarded  round  by  those  pre- 
cautions prescribed  by  the  act  that  the 
safety  of  every  member  of  the  public 
may  be  provided  for  as  far  as  the  law 
can  accomplish  that  object."  Pharma- 
ceutical Soc.  V.  Wheeldon  (1890)  L.  E. 
25  Q.  B.  Div.  683. 

18  Doe  ex  dem.  James  v.  Stavmton 
(1819)  2  Barn  &  Aid.  371,  1  Chitty, 
119;  Doe  ex  dem.  Atkins  v.  Roe  (1782) 
2  Chitty,  179;  Doe  ex  dem.  Guff  v. 
Stradling  (1817)  2  Starkie,  187. 

1  Where  an  ordinance  makes  it  unlaw- 
ful for  any  person  or  firm  as  well  as  for 
any  corporation  to  engage  in  certain 
occupations  or  classes  of  business  with- 
out procuring  a  license  and  paying  a 
tax,  it  would  seem  clear  that  a  person 
could  not  escape  liability  for  violating 
the  ordinance  by  claiming  to  act  on  be- 
half of  a  corporation.  Such  is  the  deci- 
sion in  Wyandotte  v.  Gorrigan  (1886) 
35  Kan.  21,  10  Pae.  99,  in  which  the 
court  says:  "It  is  immaterial  whether 
the  appellant  was  acting  for  himself  or 
for  the  company." 

The  treasurer  of  a  mining  corporation 
may  be  sued  personally  for  the  value  of 
stock  which  he  wrongfully  refuses  to 
deliver  up  in  accordance  with  a  contract 
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whether  such  officers  are,  by  virtue  of  the  position  they  hold  in  the 
corporation,  liable  for  the  torts  committed  by  it.  In  answering  this 
question  the  general  rule  may  be  stated  to  be  that  the  liability  of  such 
officers  or  directors,  in  the  absence  of  statute,  depends  upon  their 
participation  in  the  wrong.^  So  it  has  been  held  that  corporation 
officers  are  not  personally  liable  for  fraud  to  which  they  were  not  a 
party,^  but  that  their  official  connection  with  the  corporation  is  no 
defense  if  they  participated  in  the  wrongful  acts.* 

For  the  same  reason  bank  directors  sued  for  conversion  of  a  special 
deposit  by  officers  of  the  bank  who  sold  the  deposit  with  knowledge 
of  the  directors  were  held  liable  to  the  owner ;  *  and  the  same  rule  ap- 
plies to  cases  of  trespass  and  nuisance.* 

of  the   corporation.     McDonald  v.    Mc-  i.iisrepresentations    of   the   active   man- 

Kinnon   (1892)   92  Mich.  254,  52  N.  W.  agers  of  the  corporation.     Some  knowl- 

303.  edge    of   and    participation    in    the    act 

It  is  undoubtedly  the  rule  that  officers  claimed     to     be     fraudulent     must     be 

are  liable  to  the  corporation  for  wrongs  brought  home  to  the  person  charged." 
resulting    in    injury   to    it.      Austin   v.       To  the  same  effect,  Waheman  v.  Valley 

Daniels   (1847)   4  Denio,  299;  Franklin  (1872)   51  N.  Y.  27,  10  Am.  Rep.  551; 

/''.  Ins.  Go.  V.  Jenkins    (1829)    3  Wend.  Weir  v.  Bell   (1878)   L.  R.  3  15xch.  Div. 

130.  238,  47  L.  J.  Exch.  N.  S.  704,  38  L.  T. 

See  ante,  §§  2585-2589.  N.  S.  929,  26  Week.  Rep.  746,  affirming 

2  One  who  was  a  director  and  the  preai-  Weir  v.  Barnett  (1877)  L.  R.  3  ExcIj. 
dent  of  a  corporation  was  held  person-  Div.  32. 

ally  liable,  in  Chenango  Bridge  Co.  v.  i  Edginton  v.  Fitsmaurice  (1885)  53 
Paige  (1880)  83  N.  Y.  178,  38  Am.  Rep.  L.  T.  N.  S.  309,  55  L.  J.  Ch.  N.  S.  650, 
407,  for  the  wrongful  use  by  the  com-  L.  R.  29  Ch.  Div.  459,  33  Week.  Rep. 
pany  of  its  bridge  as  a  toll  bridge,  911,  50  J.  P.  52;  Hempfling  v.  Ba/rr 
whereby  business  was  improperly  di-  (1886)  59  Mich.  294,  26  N.  W.  496; 
verted  from  another  bridge.  In  this  Bruff  v.  Mali  (1867)  36  N.  Y.  200,  6 
case  he  actively  participated  in  the  Mor.  Min.  Rep.  574. 
wrongful  acts  of  the  corporation.  In  Salmon   v.  Richardson    (1862)    30 

But  the  president  of  a  corporation  Conn.  360,  79  Am.  Dec.  255,  which  was 
who  was  not  shown  to  have  advised  or  a  case  against  directors  of  a  corporation 
approved  of  its  wrongful  use  of  a  street  for  fraudulent  acts,  it  is  said  that  im- 
for  a  private  railroad  of  a  corporation  partial  justice  and  public  policy  both 
was  held  not  personally  liable  therefor,  require  that  all  natural  persons  should 
Fanning  v.  D.  M.  Osborne  &  Go.  (1886)  be  held  responsible  to  third  persons  for 
102  N.  Y.  441,  7  N.  E.  307.  the  misfeasances  by  them  in  fact  com- 

An  agent  of  a  corporation  is  not  to  be  mitted. 
held  personally  liable  for  personal  in-  5  United  Soc.  v.  Vndermood  (1873)  9 
juries  merely  because  he  is  such  an  Bush,  609,  15  Am.  Rep.  731.  The  court 
agent,  but  he  must  have  been  so  con-  said :  "Having  notice,  it  was  their  duty, 
nected  with  the  tortious  act  that  he  and  they  had  full  power  in  the  premises, 
would  be  personally  liable  for  his  wilful  to  prevent  the  sale,"  but  it  was  further 
act  or  negligent  conduct  without  regard  considered  that  the  directors  had  rati- 
to  the  liability  of  the  corporation,  fied  the  transaction  by  appropriating 
Frorer  v.  Baker  ( 1907 )  137  111.  App.  the  proceeds  of  the  sale. 
588.  6  Bates  v.  Van  Pelt  (1892)  1  Tex.  Civ. 

3  In  Arthur -v.  Griswold  (1874)  55  N.   App.   185,   20  S.   W.   949;    Nunnelly  v. 
Y.  400,  7  Mor.  Min.  Rep.  46,  it  is  said:    Soutliern  Iron  Co.   (1895)   94  Tenn.  397, 
"The  mere  fact  of  being  a  director  and   28  L.R.A.  421,  29  S.  W.  361. 
stockholder   is  not   pet    *e   sufficient   to       But  in  Bof7i  v.  Cofow  (1877)  37  Mich, 
hold  a  party  liable  f oi  the  frauds  and   19D,  it  was  held  that  the  managing  agent 
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The  prevailing  rule  in  the  patent  cases  is  that  the  directors  of  a 
corporation  which  has  been  guilty  of  an  infringement  of  a  patent 
may  be  held  personally  liable  so  far  as  they  co-operated  in  the  in- 
fringement, and  it  is  no  justification  for  them  to  say  that  the  corpora- 
tion ordered  them  to  do  so.''  But  in  a  few  cases  an  injunction  against 
officers  of  a  corporation  has  been  denied.     This  seems  to  have  been 


of  a  corporation  is  not  necessarily  lia- 
ble for  trespass  on  land  in  the  course 
of  business  by  a  servant  or  agent  whom 
he  hired  and  who  is  under  his  control. 
This  decision,  strictly  considered  with 
reference  to  the  case  in  hand,  is  not  in 
conflict  with  the  other  authorities;  but 
the  court  in  its  opinion  said  that  to  ap- 
ply against   the   agent   the   doctrine   of 

respondeat  superior  "would  imply  that 
the  company  could  not  be  held  liable;" 
and  this  reasoning  can  hardly  be  re- 
garded as  sound  in  the  light  of  the  otiier 
authorities  on  this  subject.  It  may  be 
said  to  be  the  doctrine  of  almost  all  the 
cases,  that  both  officer  and  corporation 
may  be  liable  for  a  wrongful  act  of  the 
corporation  provided  the  officer  partici- 
pated therein.  As  another  ground  of  the 
decision,  held  that  if  the  manager  was 
merely  negligent  the  remedy  could  not 

be  trespass  guare  clausum,  which  was 
the  form  of  remedy  attempted  in  that 
case. 

t  Betts  V.  De  Vitrc  (1865)  11  L.  T. 
N.  S.  535,  5  New  Reports,  165;  Good- 
year &  N.  E.  Car  Spring  Co.  v.  Phelps 

(1853)  3  Blatchf.  91,  Fed.  Cas.  No. 
5,581 ;  Smitk  v.  Standard  Laundry 
Mach.  Go.  (1882)  20  Blatchf.  360,  19 
Fed.  825;  Lewis  v.  Standard  Laundry 
Mach.  Go.  (1883)  21  Blatchf.  184,  19 
Fed.  826;  St.  Louis  Stamping  Co.  v. 
Quiiihy  (1880)  18  Pat.  Off.  Gaz.  571, 
5  Bann.  &  Ard.  275;  Cahoone  Barnet 
Mfg.  Go.  V.  Rubher  i&  Celluloid  Harness 
Co.  (3891)  45  Fed.  582;  Foppenhusen 
V.  Falke  (1861)  4  Blatchf.  495,  Fed. 
Cas.  No.  11,279;  Armstrong  v.  Savannah 
Soap  Works  (1892)  53  Fed.  124;  Con- 
solidated Safety  Valve  Co.  v.  Ashton 
Valve  Co.  (1886)  26  Fed.  319;  Cleveland 
Forge  £  Bolt  Co.  v.  United  States  lioll- 
ing-Stock  Co.  (1889)  41  Fed.  476; 
American  Cotton  Tie  Supply  Co.  v.  Mc- 
Cready  (1879)  17  Blatchf.  291,  Fed. 
Cas.  No.  295. 

Although  tlie  president  was  not  served 
with  a  subpoena  in  the  case,  having  per- 
sonally answered  the  bill,  he  was  held 
in   Smith   v.    Standard   Laundry    Mach. 


Co.  (1882)  20  Blatchf.  360,  19  Fed.  825, 
to  be  thereby  properly  in  court  as  a 
defendant.  The  court  said  that  the  pre- 
text of  doing  business  in  the  name  of 
the  corporation  was  too  flimsy  to  shield 
him  from  an  accounting  for  profits,  and 
he  was  also  charged  with  the  profits  of 
infringement  in  business  carried  on  in 
his  individual  name  while  the  corpora- 
tion was  subject  to  an  injunction. 

Where  tlie  vice  president  of  a  corpora- 
tion on  its  behalf  had  executed  an  agree- 
ment to  furnish,  let,  and  rent  certain 
infringing  machines,  the  court  held  that 
he  was  a  proper  party  defendant  to  the 
suit  for  the  purpose  of  a  perpetual  in- 
junction against  his  further  participa- 
tion in  furnishing  the  machines,  but 
that  his  liability  for  any  part  of  the 
profits  derived  from  the  use  of  the  ma- 
chines would  depend  on  the  testimony 
which  would  be  taken  on  a  reference  as 
to  the  accounting.  Xichols  v.  Pearce 
(1869)  7  Blatchf.  5,  Fed.  Cas.  No.  10,- 
246. 

An  injunction  was  held  to  be  properly 
awarded  against  the  managing  oiBcers 
of  a  corporation  as  well  as  against  the 
corporation  itself,  in  order  to  prevent  an 
infringement  of  a  patent  in  the  case  of 
louM  Barb  Steel  Wire  Go.  v.  Southern 
Barbed-Wire  Go.  (1887)  30  Fed.  123, 
although  the  court  said  it  might  be 
proper  to  confine  an  accounting  to  the 
company  if  the  officers  had  profited  from 
the  infringement  only  in  the  shape  of 
dividends  on  their  stock. 

Even  if  a  corporation  infringing  a 
patent  is  beyond  the  reach  of  the  juris- 
diction of  the  court,  relief  may  be 
granted  against  its  officers,  agents,  and 
stockholders  to  the  extent  of  suppress- 
ing the  infringement  by  an  injunction. 
Edison  Electric  Light  Go.  v.  Packard 
Electric  Co.   (1893)   61  Fed.  1002. 

The  court  said:  "A  wrong  is  being 
committed  daily  to  the  complainants  in 
this  jurisdiction  by  at  least  two  de- 
fendants, who  are  infringers,  who  are 
served  with  process,  and  who  are  now 
before    the    court.      This   court,    in    my 
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done  chiefly  on  the  ground  that  the  injunction  against  them  as  indi- 
viduals was  unnecessary,  and  that  it  would  be  unjust  to  subject  them 
unnecessarily  to  personal  liability  for  the  costs  of  an  injunction  when 
they  had  not  infringed  the  patent  except  by  carrying  on  corporate 
business.*  The  reasoning  in  the  patent  cases  is  equally  applicable  to 
cases  on  infringements  of  trademarks  ^  and  copyrights.  ■''' 


judgment,  has  the  right  and  power  to 
restrain  that  wrong,  no  matter  in  what 
character  or  representative  capacity  it 
is  done.  The  refusal  to  grant  relief 
would  work  great  and  irreparable  in- 
jury to  the  complainants.  The  allow- 
ance of  the  injunction  will  stop  the 
wrongful  acts,  and  the  wrongdoers  can- 
not complain  because  it  deals  with  them 
a.s  individuals  when  they  are  in  fact 
agents  and  stockholders." 

But  in  United  Nickel  Co.  v.  Worth- 
ington  (1882)  13  Fed.  392,  it  declared 
that  an  action  at  law  cannot  be  main- 
tained against  the  directors,  sharehold- 
ers, or  workmen  of  a  corporation  which 
infringes  a  patented  improvement.  The 
court  says  it  was  conceded,  but  not 
really  decided  in  Lrightner  v.  Brooks 
(1864)  2  Cliff.  287,  Fed.  Cas.  No.  8,344, 
and  Lightner  v.  Kimball  (1868)  1  Low. 
Dec.  211,  Fed.  Cas.  No.  8,34.";,  that  a, 
director  might  be  liable  in  such  a  case, 
if  he  had  acted  affirmatively;  but  de- 
clares that  on  further  examination,  it 
thinks  the  law  is  not  so. 

This  decision,  however,  is  of  doubtful 
authority  in  view  of  the  numerous  cases 
to  the  contrary.  In  National  Car-Brake 
Shoe  Co.  V.  Terre  Saute  Car  <f  Mfg.  Co. 
(1884)  19  Fed.  S14,  an  action  in  tres- 
pass on  the  case  was  sustained  against 
officers  of  a  car  company,  together  with 
the  corporation  itself,  for  infringement 
of  a  patent  on  car-brakes;  and  the  court 
said:  "A  man  cannot  retreat  behind  a 
corporation  and  escape  liability  for  a 
tort  in  which  he  actively  participated." 

In  Lightner  v.  Brooks,  supra,,  an  ac- 
tion for  infringement  was  brought 
against  the  chairman  of  the  board 
of  directors  of  a  corporation,  who,  in 
his  official  capacity,  had  signed  a  con- 
tract to  procure  the  manufacture  of 
cars  for  the  company,  but  the  ac- 
tion failed  on  the  ground  that  he  did 
not  authorize  any  infringement  of  any 
patent,  and  the  court  did  not  discuss 
the  question  whether  or  not  he  would  be 
liable  if  he  had  authorized  the  infringe- 
ment. 


In  Lightner  v.  Kimball,  supra,  the  gen- 
eral manager  of  a  transit  company  was 
held  not  liable  for  infringement  by  the 
use  of  axle  boxes  on  cars,  in  which  ship- 
ments were  made.  The  court  said:  "His 
defense  is  not  that  he  is  the  servant  of 
the  transit  company  in  doing  the  work, 
but  that  he  is  a  stranger  to  the  wrong 
done." 

8  Boston  Woven  Hose  Co.  v.  Star  Rub- 
ber Go.  (1889)  40  Fed.  167;  Howard  v. 
St.  Paul  Plow  Works  (1888)  35  Fed. 
743;  Mergenthaler  Linotype  Co.  v.  Bid- 
der (1895)  65  Fed.  853;  Jones  v.  Osgood 
(1869)  6  Blatchf.  435.  Fed.  Cas.  No. 
7,487 ;  Macauley  v.  White  Sewing  Mach. 
Co.  (1881)  9  Fed.  698;  Tyler  v.  Gallo- 
way (1882)  13  Fed.  477. 

A  suit  in  equity  by  an  inventor  to 
establish  title  to  an  invention  for  which 
patents  had  been  obtained  by  another  in 
fraud  of  his  rights,  and  had  been  trans- 
ferred to  a  corporation,  is  held  in  Amb- 
ler V.  Chateau  (1882)  107  U.  S.  586,  27 
L.  ed.  322,  1  Sup.  Ct.  Rep.  556,  to  be 
improperly  brought  against  a  part  only 
of  the  stockholders  and  directors  of  such 
corporations.  The  court  said  that  if  an 
account  of  profits  and  an  injunction  were 
wanted  the  suit  should  be  against  the 
corporation  in  its  corporate  capacity. 
This  is  clearly  distinguishable  from  a 
suit  for  infringement,  as  the  corporation 
had  the  title  to  the  patent,  and  the  suit 
was  in  effect  to  establish  a  trust. 

The  case  of  Kane  v.  Huggins  Cracker 
&  Candy  Co  (1890)  44  Fed.  287,  has 
been  sometimes  cited  on  this  question, 
but  it  did  not  strictly  involve  the  right 
to  grant  an  injunction  against  an  officer 
of  a  corporation,  but  did  involve  the 
question  of  an  injunction  against  one 
who  had  been  president  of  a  corporation 
which  had  sold  out  its  business,  and 
who  was  retained  as  an  employee  by  a 
different  corporation. 

9  An  injunction  against  the  infringe- 
ment of  a  trademark  by  an  individual 
defendant  and  a  corporation  alleged  to 
be  "mainly  belonging  to  him"  is  sus- 
tained, but  vdthout  discussing  the  ques- 
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In  actions  to  hold  corporation  officers  liable  for  personal  injuries 
not  due  to  negligence  it  is  necessary  to  establish  the  authority  for 
the  wrongful  acts  or  participation  therein.^^ 

In  respect  to  liability  for  negligence,  the  rules  applicable  to  other 
servants  or  agents  should  apply  with  equal  force  to  the  officers  of  a 
corporation.^* 

tion    of    individual   liability,    in    Moxie  aSray  between  striking  miners  on  the 

Nerve  Food  Go.  v.  Baumbach  (1887)  32  one  hand  and  new  employees  and  guards 

Fed.  205.  under  control  of  a  deputy  sheriff  on  the 

So,  where  individuals  are  alleged  to  be  other  hand,  the  oflScers  of  the  mining 

substantially  a  corporation,   and  to  be  company  carrying  on  the  business  were 

using   it   as   a   means   of   infringing   a  held  not  to  be  liable  where  they  had 

trademark,  they  may  be  joined  with  it  done  all  they  reasonably  could  to  pre- 

in  a   suit   for  the  infringement.     Cali-  vent  any  such  outbreak. 

fornia  Fig  Syrup   Co.  v.  Improved  Fig  An  attempt  was  made  to  hold  them 

Syrup  Co   (1892)   51  Fed.  296.  liable  also  on  the  ground  that  they  had 

10  The  president  and  general  manager  recklessly  furnished  arms  to  the  new 
of  a  corporation  cannot  in  equity  be  held  workmen,  but  this  was  disproved, 
personally  liable  as  sole  defendant  for  In  Campbell  v.  Portland  Sugar  Co. 
infringement  of  a  copyright  by  the  cor-  (1873)  62  Me.  552,  16  Am.  Rep.  503, 
poration.  Stuart  v.  Smith  (1895)  68  general  agents  who  had  charge  of  a 
Fed.  189.  wharf  were  held  liable  for  injury  to  a 

The  court  says  it  would  be  contrary  person  who  stepped  into  a  hole  in  a  part 

to   the   well-settled   rules   of    equity   to  of  the  wharf  which  was  leased,  but  which 

hold  this  defendant  alone  personally  lia-  the  lessees  were  not  required  by  their 

ble  for   such  wrongful   acts  merely  be-  lease  to  repair.     The  court  said  on  the 

cause  he  was  an  officer  of  said  corpora-  question  of  negligence:    "It  is  the  actual 

tion.  personal  negligence  of  the  agents  which 

11  The  president  of  a  railroad  corpora-  constitutes  the  constructive  negligence 
tion  is  not  personally  liable  for  trans-  of  the  corporation.  The  corporation  acts 
mitting  orders  from  the  company  to  an  through  and  by  them  and  they  act  for 
agent,  in  accordance  with  which  the  the  corporation,  and  when  their  acts  or 
agent  wrongfully  ejects  a  person  from  a  neglects  result  in  injury  to  third  parties 
depot  of  the  company,  although  it  is  they  are  equally  responsible  with  their 
said  that  he  would  be  liable,  if  the  order  principals." 

was   that   of   the    president   personally.  An  officer  of  a  corporation  engaged  in 

Hewett  V.  Svnft   (1862)   3  Allen,  420.  the  manufacture  of  firewood,  who  was  its 

But  the  president  of  an  omnibus  line,  general  manager,  was  held  jointly  liable 

who  ordered  a  driver  to  exclude  colored  with  the  corporation  for  his  own  act  in 

persons,  was  held  individually  liable  to  putting  a  workman  at  a  defective  and 

a  suit  for  damages  on  account  of  such  dangerous  machine.    Greenberg  v.  WMt- 

exclusion.     Peek  v.  Cooper   (1884)    112  comb  Lumber  Go.  (1895)  90  Wis.  225,  28 

lU.  192,  54  Am.  Rep.  231.  L.R.A.  439,  48  Am.  St.  Rep.  911,  63  N. 

12  Greenberg  v.  WMtcomb  Lumber  Go.  W.  93. 

( 1895 )  90  Wis.  225,  28  L.R.A.  439,  48  But  the  manager  of  a  corporation  who 
Am.  St.  Rep.  911,  63  N.  W.  93;  Mayer  orders  a  subordinate  to  use  a  defective 
V.  Thompson^Hutohison  Bldg.  Co.  (1894)  appliance  was  held  not  gr^ilty  of  a  mis- 
104  Ala.  611,  28  L.R.A.  433,  53  Am.  St.  feasance  which  will  render  him  person- 
Rep.  88,  16  So.  620;  Jenne  v.  Sutton  ally  liable,  unless  he  actually  knew  that 
(1881)  43  N.  J.  L.  257,  39  Am.  Rep.  it  was  defective.  The  fact  that  he  had 
578;  Carrupbell  v.  Portland  Sugar  Co.  been  careless  in  inspecting  it  shows  at 
(1873)  62  Me.  552,  16  Am.  Rep.  503.  most  that  he  was  guilty  of  nonfeasance 
It  seems  to  be  assumed  in  Thorburn  or  omission  of  duty,  for  which  his  em- 
V.  Smith  (1895)  10  Wash.  479,  39  Pac.  ployer  alone  could  be  held.  O'Neil  v. 
124,  that  liability  would  exist  if  fault  C.  Young  &  Sons  Seed  d  Plant  Co. 
were  shown.  Therefore  for  the  acci-  (1894)  58  Mo.  App.  628. 
dental  shooting  of  a  person  during  an       See  also  post,  §  2592. 
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The  liability  of  members  of  a  corporation  which  publishes  a  news- 
paper for  a  libel  published  therein  does  not  grow  out  of  the  fact 
that  they  are  stockholders  or  members  of  a  corporation,  but  springs 
from  their  active  agency  in  producing  or  circulating  the  libel.^* 

2591.  Liability  of  public  officers. — The  common-law  liability  of 
public  officers  for  injuries  to  strangers  and  to  under  servants  is  gov- 
erned by  the  same  rules  applicable  to  the  liability  of  superior  serv- 
ants, discussed  in  the  last  section.  In  this  case  the  state  is  the 
common  master.  The  doctrine  of  respondeat  superior,  being  founded 
on  the  supposed  benefit  to  the  master  of  the  act  of  the  servant,  does 
not  apply  to  such  officers.^  Where  the  subordinate  officers  of  the 
government  are  guilty  of  direct  misfeasance  or  positive  wrongs  to 


l3Belo  V.  Fuller  (1892)  84  Tex.  450, 
31  Am.  St.  Rep.  75,  19  S.  W.  616;  Nevin 
V.  Spiechemann  (1886)  34  Alb.  L.  J.  56; 
Mecahe  v.  Jones   (1881)   10  Daly,  222. 

The  directors  of  a  company  publish- 
ing a  newspaper  were  held  on  a  prosecu- 
tion not  to  be  liable  for  the  publica- 
tion of  a  libel  of  which  they  knew 
nothing,  if  they  did  not  sell  or  deliver 
the  paper.  Reg.  ^.  Judd  (1888)  37 
Week.  Rep.  143. 

On  the  same  ground  the  secretary  and 
treasurer  of  a  company  was  held  not 
liable.  Mecabe  v.  Jones  (1881)  10  Daly, 
222. 

1  It  is  well-settled  that  a  public  offi- 
cer, or  other  person  who  takes  upon  him- 
self a  public  employment,  is  liable  to 
third  persons  in  an  action  on  the  case, 
for  any  injury  occasioned  by  his  own 
personal  negligence  or  default  in  the 
discharge  of  his  duties.  Sawyer  v.  Corse 
(1867)  17  Gratt.  230,  238,  99  Am.  Dec. 
445. 

Public  officers  of  the  government,  in 
the  performance  of  their  public  func- 
tions, are  not  liable  for  the  misconduct, 
negligence,  or  omissions  of  their  official 
subordinates.  Richmond  v.  Long  ( 1867 ) 
17  Gratt.  375,  94  Am.  Dec.  461. 

"The  doctrine  is  thus  stated  in  1 
American  Leading  Cases,  3d  ed.  621: 
'With  regard  to  the  responsibility  of  a 
public  officer  for  the  misconduct  or  neg- 
ligence of  those  employed  by  or  under 
him,  the  distinction  generally  turns 
upon  the  question  whether  the  persona 
employed  are  his  servants,  employed 
voluntarily  or  privately,  and  paid  by 
him,  and  responsible  to  him,  or  whether 
they  are  his  oflSoial  subordinates,  nomi- 
nated  perhaps   by   him,   but   officers   of 


the  government;  in  otlier  words,  whether 
the  situation  of  the  inferior  is  a  public 
office  or  private  service.  In  the  former 
case  the  official  superior  is  not  liable 
for  the  inferior's  acts;  in  the  latter  he 
is.' " 

The  principle  is  well  recognized  that 
the  public  officers  and  agents  of  the 
government  are  exempt,  as  such,  from 
liability  to  ans^ver  for  the  a<:ts  of  their 
subordinates.  They  are  liable  for  their 
own  personal  negligence  or  defaults  in 
the  discharge  of  their  duties,  but  not 
for  the  acts  or  defaults  of  inferior  offi- 
cials in  the  public  'service,  whether  ap- 
pointed by  them  or  not.  Barker  v.  Chi- 
cago, P.  d  St.  L.  R.  Co  (1910)  243  111. 
482,  486,  26  L.R.\.(N.S.)  1058,  134  Am. 
St.  Rep.  382,  90  N.  E.  1057,  affirming 
(1909)  149  111.  App.  520. 

It  is  a  well-settled  rule  of  law  that  an 
officer  cannot  be  made  to  respond  in 
damages,  or  be  held  otherwise  liable,  for 
any  mistake  he  may  make  when  he  acts 
in  a  judicial  or  quasi  judicial  capacity; 
but  it  is  equally  as  well  settled  that  the 
rule  of  exemption  referred  to  does  not 
^Pply  to  official  acts  in  excess  of  author- 
ity, which  are  in  no  sense  judicial,  and 
are  commonly  denominated  ministerial 
acts.  Worsham  v.  Votgsherger  (1910) 
—  Tex.  Civ.  App.  — ,  129  S.  W.  157,  159. 

The  exemption  of  public  officers  from 
responsibility  for  the  acts  and  defaults 
of  those  employed  by  or  under  them  in 
the  discharge  of  their  public  duties  is 
allowed,  in  a  great  measure,  from  con- 
considerations  of  public  policy.  Sawyer 
V.  Corse,  supra. 

The  exemption  of  public  officers  from 
responsibility  for  the  negligence  or  posi- 
tive viTongs  of  their  subordinates  in  the 
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third  persons  in  the  discharge  of  their  official  functions,  they  incur 
the  same  personal  responsibility,  and  to  the  same  extent,  as  private 
agents.  This  rule  rests  upon  the  principle  that  no  person  shall 
shelter  himself  from  personal  liability  who  does  a  wrong  under 
cover  of  but  without  any  authority,  or  by  negligent  use  or  abuse  of 
his  authority.^  If  the  servant  acts  under  the  direction  or  control  of 
the  officer,  the  latter  will  be  responsible  for  the  result  of  such  action.* 


discharge  of  their  public  duties  arises 
from  considerations  of  public  policy. 
Competent  persons  would  not  be  willing 
to  accept  positions  which  imposed  upon 
them  liability  for  torts  and  wrongs  com- 
mitted by  subordinates  whom  they  did 
not  appoint  and  could  not  discharge. 
Barker  v.  Chicago,  P.  £  St.  L.  R.  Go. 
(1910)  243  111.  482,  487,  488,  26  L.R.A. 
(N.S.)  1058,  134  Am.  St.  Rep.  382,  90 
N.  E.  1057,  affirming  (1909)  149  111. 
App.  520. 

Where  a  school  committee,  in  the  ex- 
ercise of  its  lawful  authority,  votes  to 
remove  a  tree  from  a  lot,  and  it  is  after- 
wards cut  down  by  two  men  acting  under 
.  orders  from  a  person  employed,  the  com- 
mittee is  not  responsible  to  one  upon 
whom  the  tree  fell.  McKenna  v.  Kim- 
hall  (1887)  145  Mass.  555,  14  N.  E.  789. 

A  county  surveyor  executing  work  by 
the  directions  of  the  grand  jury  is  not, 
on  the  theory  that  he  is  master,  respon- 
sible for  negligence  of  servants  employed 
by  him  to  do  the  work.  Camphell  v. 
Tate  (1870)   Ir.  Rep.  5  C.  L.  193. 

iErwin  v.  Davenport  (1871)  9  Heisk. 
44;  M'Cready  v.  Guardians  of  Poor 
(1822)  9  Serg.  &  R.  94,  11  Am.  Dec. 
667. 

A  public  officer,  or  a  contractor  en- 
gaged to  perform  the  duties  of  a  public 
officer,  is  liable  for  negligence  or  mal- 
feasance to  anyone  sustaining  special 
damage  in  consequence  thereof.  Rohin- 
son  V.  Ghamierlain  (1866)  34  N.  Y.  389, 
90  Am.  Dec.  713.  In  this  case,  Peck- 
ham,  J.,  said:  "Suppose  a  county  clerk 
received  a  salary  and  was  entitled  to 
no  fees.  A  party  presents  to  him  a  rec- 
ord to  file  in  his  office  and  to  docket  a 
judgment.  He  persistently  refuses  to  do 
his  duty  by  filing  it,  whereby  the  amount 
of  a  judgment  is  lost;  a  farm  on  which 
it  would  have  been  a  lien  is,  in  the 
meantime,  sold  and  conveyed  to  a  bona 
fide  purchaser.  I  think  there  can  be  no 
doubt  as  to  the  liability  of  the  clerk, 
though  he  received  and  was  entitled  to 


no  fees.  He  violated  his  duty  as  an 
officer,  to  the  party's  dama,^e.  How 
poor  a  compensation  to  him  to  say  that 
the  clerk  may  possibly  be  removed  or 
indicted.  Does  that  pay  him  for  his 
loss?  In  fact,  he  is  left  without  rem- 
edy." 

If  a  public  officer  is  guilty  of  a  mis- 
feasance in  the  exercise  of  the  powers 
intrusted  to  him  by  law,  and  in  the  dis- 
charge of  his  duty,  he  is  liable  to  an 
action  for  any  damage  resiilting  from 
that  act,  without  proof  of  malice  or 
want  of  probable  cause.  Brasyer  v. 
Maclean  (1875)  33  L.  T.  N.  S.  1,  L.  R. 
6  P.  C.  398,  44  L.  J.  P.  C.  N.  S.  79. 

A  police  officer  is  personally  liable 
for  a  wrongful  arrest.  Kolzem  v. 
Broadway  &  8.  Ave.  R.  Co.  (1892)  1 
Misc.  148,  48  N.  Y.  S.  R.  656,  20  N.  Y. 
Supp.  700. 

Where  the  person  in  whose  possession 
a  lost  vehicle  had  been  found  was  tried 
for  larceny  and  acquitted,  and  a  police 
officer  in  whose  custody  the  vehicle  had 
been  placed  during  the  trial,  in  accord- 
ance with  directions  received  from  his 
superior  officer,  had  refused  to  hand 
it  over  to  the  plaintiff,  who  asserted 
himself  to  be,  and  was  subsequently  de- 
clared by  a  county  court  judge,  the 
owner,  it  was  held  that  the  officer  was 
liable  in  trover.  Winter  v.  Banoks 
(1901)  17  Times  L.  R.  446. 

The  superintendent  of  an  insane 
asylum  is  liable  for  money  taken  from 
an  inmate  without  authority.  Wor- 
sham  V.  Votgslerger  (1910)  —  Tex. 
Civ.  App.  — ,  129  S.  W.  157. 

See  also  post,  §  2593. 

3  Basse**  v.  Fish  (1878)  75  N.  Y.  303, 
311;  Johnson  v.  Somerville  (1907)  195 
Mass.  370,  10  L.R.A.(N.S)  715,  81  N. 
E.  268 ;  Anne  Arundel  County  v.  Z)t«- 
vall  (1880)  54  Md.  350,  351,  39  Am. 
Rep.  393. 

A  superintendent  of  repairs  on  the 
state  canal,  though  an  agent  of  the 
state,   is   personally   liable  for   damage 
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If  the  public  officer  does  not  have  the  control  of  his  subordinates, 
and  they  are  answerable  to  another  authority,  it  manifestly  would 
be  unjust  to  hold  the  former  responsible  for  their  acts*  where  he  is 

sustained  by  a  third  person  through  feasance  of  a  carrier  whom  he  appoints 
negligence  of  workmen.  Shepherd  v.  Lin-  and  controls,  since  in  such  a  case  the 
coin  ( 1837 )   17  Wend.  250.  carrier   is   the   servant   of   the   contrac- 

A  road  supervisor  who  is  a  public  tor.  Savyyer  v.  Corse  (1867)  17  Gratt. 
officer  is  liable  for  the  negligence  of  230,  99  Am.  Dec.  445,  criticizing  Con- 
laborers  in  the  course  of  their  employ-  itell  v.  Voorhees  (1844)  13  Ohio,  523, 
ment,  they  being  his  servants,  and  not  42  Am.  Dec.  206,  which  holds  the  con- 
those  of  the  county  commissioners.  tractor  not  liable,  on  the  giound  that  he 

Town  selectmen  are  personally  liable  is  engaged  in  a  public  service  under 
to  one  whom  they  employ  to  work  in  an  contract  with  the  government;  and 
unsafe  place  with  unsuitable  materials.  Hutchins  v.  Brachett  (1850)  22  N.  H. 
Breen  v.  Field  (1892)  157  Mass.  277,  252,  53  Am.  Dec.  248,  which  follows 
31  N.  E.  1075.  the  Ohio  case. 

*  So,  a  postmaster  general  is  not  Contractors  for  carrying  the  mail 
liable  for  the  default  of  a  clerk.  Lame  are  not  public  agents  within  the  rule 
V.  Cotton  (1702)  12  Mod.  488;  Whit-  exempting  such  agents  from-  the  mis- 
ficld  V.  LeDespencer  (1778)  Cowp.  pt.  feasance  of  those  employed  by  them. 
2,  p.  754.  Barker  v.   Chicago,  P.  &  St.  L.  R.  Go. 

A  postmaster  is  clearly  not  liable  (1910)  243  111.  482,  486,  487,  26  L.R.A. 
for  the  malfeasance  or  embezzlement  of  (N.S.)  1058,  134  Am.  St.  Rep.  382,  90 
his  clerks  or  deputies;  and  it  seems  to  N.  E.  1057,  affirming  (1909)  149  111. 
be  the  better  opinion,  also,  that  a  post-  App.  520. 

master  is  not  liable  even  for  their  neg-  'SidholsonY.Mouneey  (1812)  15  East, 
ligence.  He  is  a  public  officer  or  agent  384,  13  Revised  Rep.  501.  It  is  said: 
of  the  government,  and  as  such  the  rule  The  captain  of  a  ship  of  war  was  held 
of  respondeat  superior  does  not  apply  to  not  answerable  for  damages  done  by 
him.  He  is  allowed  and  required  to  running  down  another  vessel,  the  mis- 
appoint  subagents,  who  become,  by  such  chief  happening  during  the  watch  of  the 
appointment,  also  agents  of  the  govern-  lieutenant  who  was  on  deck,  and  who 
ment;  and  in  this  respect  the  liaibility  had  the  management  of  the  navigation 
of  the  superior  does  not  vary  essentially  of  the  vessel  at  the  time,  and  it  not 
from  the  case  where  private  agents  em-  being  the  captain's  duty  to  be  there; 
ploy  subagents  at  the  request  of  their  for  here  there  was  no  personal  order 
principal.  Wiggins  r.  Hathaway  (1849)  given  by  the  captain,  and  the  lieutenant 
6  Barb.  632,  635.  was  not  his  servant,  he  having  no  power 

But  a  local  postmaster  is  liable  for  of  appointing  or  dismissing  him,  but 
his  own  neglect.  Dunlop  v.  Munroe  both  he,  and  the  lieutenant  being  serv- 
(1812)  7  Cranch,  242,  269,  3  L.  ed.  329,  ants  of  his  Majesty.  "Captain  Moun- 
339.  sey  is  said  to  be  liable  for  the  damages 

And  a  postmaster  has  been  held  awarded  in  this  case  by  considering  him 
liable  for  the  acts  of  one  whom  he  per-  in  the  ordinary  character  of  master  of 
mits  to  have  the  care  and  custody  of  the  vessel  by  means  of  which  the  injury 
the  mail  in  his  office,  not  having  been  was  done  to  the  plaintiff's  property, 
sworn  according  to  the  law.  Bishop  v.  But  how  was  he  master?  He  had  no 
Williamson   (1834)    11  Me.  495.  power    of    appointing    the    officers    or 

Although  a  postmaster  is  liable  for  crew  on  board;  he  had  no  power  to 
the  loss  of  money  stolen  from  a  letter  appoint  even  himself  to  the  station 
in  his  office,  his  negligent  deputy  or  which  he  filled  on  board;  he  was  no 
assistant  is  not  liable  unless  he  is  an  volunteer  in  that  particular  station 
officer  of  the  department,  recognized  by  merely  by  having  entered  originally  into 
law;  and  if  he  is  such  an  officer,  he,  and  the  naval  service;  but  was  compellable 
not  the  postmaster,  is  answerable.  Bolan  to  take  it  when  appointed  to  it,  and  had 
V.  Williamson   (1802)    1  Brev.  181.  no    choice    whether    or    not    he    would 

And  a  mail  contractor  is  responsible  serve  with  the  other  persons  on  board, 
for  the  loss  of  mail  through  the  mis-   but    was    obliged    to    take    such    as   he 
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himself  not  in  fault.*  The  rule  is  otherwise,  however,  if  they  are 
answerable  alone  to  him." 

found  there  and  make  the  best  of  them ;  5  Neither  the  superintendent  of  school 

he  had  no  power  either  of  appointment  buildings   nor   the   ward  trustees   were 

or     dismissal     over     them.      The     case,  personally  liable  for  injuries  caused  by 

therefore,  is  not  at  all  like  that  of  an  the  negligence  of  workmen  repairing  a 

owner  or  master  who,  according  to  the  school  building  in  leaving  an  excavation 

principle  laid  down  by  Lord  Chief  Jus-  open,  in  the  absence  of  evidence  of  any 

tice  Eyre,  in  Bush  v.  Steinman   (1799)  personal  negligence  on  their  part,  or  of 

I  Bos.  &  P.  404,  is  answerable  for  knowledge  that  the  workmen  had  left 
those  whom  he  employs,  for  injuries  the  excavation  open.  Donovan  v.  Mc- 
done  by  them  to  others  within  the  scope  AJpin  (1881)  85  N.  Y.  185,  39  Am.  Rep. 
of    their    employment.      The    principle  649. 

perhaps  cannot  be  impugned,  though  A  surveyor  of  highways  is  not  liable 
that  was  a  hard  application  of  it.  It  for  the  negligence  of  workmen  not  his 
does  not,  however,  apply  to  this  case,  servants,  where  he  himself  was  guilty  of . 
Here  Captain  Mounsey  was  a  servant  of  no  neglect  of  duty  in  respect  to  it. 
his  Majesty,  stationed  on  board  this  Taylor  v.  Greenhalgh  (1874)  L.  R.  9 
ship  to  do  his  duty  there,  together  with  Q.  B.  487,  43  L.  J.  Q.  B.  N.  S.  168,  31 
others  equally  appointed  and  stationed  L.  T.  N.  S.  184,  23  Week.  Rep.  4. 
there  by  the  same  authority  to  do  their  An  officer  of  a  municipal  corpora- 
several  duties.  They  had  each  their  tion  who  is  misled  by  false  representa- 
several  duties  to  perform,  only  they  tions  of  one  'presenting  a  claim  against 
were  to  be  performed  on  board  the  the  corporation,  to  issue  an  order  for 
same  ship.  In  the  case  of  Lane  v.  Cot-  his  payment,  is  not  individually  liable  to 
ton  (1702)  12  Mod.  472,  now  established  make  the  order  good  to  an  assignee 
as  law.  Lord  Holt  only  differed  from  the  thereof  upon  failure  of  the  latter  to  re- 
other  judges  upon  the  point  whether  in  cover  from  the  city.  Boardman  v. 
truth  the  clerk  in  the  postoffice  to  Hayne  (1870)  29  Iowa,  339. 
whom  the  misconduct  was  in  fact  at-  The  chief  commissioner  of  police  and 
tributable  was  the  servant  of  the  post-  under  secretaries  who  order  a  meeting 
masters  or  not;  the  facts  of  that  case  legally  to  be  prevented  are  not  respon- 
were  indeed  very  different  from  the  sible  for  illegal  methods  employed  by 
present;  but  even  with  the  power  of  ap-  their  subordinates,  resulting  in  assault, 
pointing  of  such  clerks  the  postmasters  O'Byrne  v.  Hartington  (1877)  Ir.  Rep. 
were  held  not  to  be  liable  for  their  de-   11   C.  L.  445. 

fault."  The  commandant  of  a  camp  was  held 

In  the  opinion  of  Mr.  Justice  Black-  not  liable  for  a  nuisance  caused  by  the 

burn,  in  Mersey  Docks  v.  Giihs   (1866)    non-performance   of   his    contract   by   a 

II  H.  L.  Cas.  686,  at  p.  712,  he  re-  party  who  had  stipulated  to  remove  and 
marked  that  the  cases.  Lane  v.  Cotton,  deodorize  the  night-soil,  the  evidence  be- 
Whitfield  V.  Le  Despencer,  and  Nicholson  ing  that  the  contract  was  made  not 
V.  Mouncey,  supra,  "are  authorities  with  the  commandant  himself,  but  with 
that,  where  a  person  is  a  public  officer,  a  certain  official,  residing  in  a  neighbor- 
in  the  sense  that  he  is  a  servant  of  the  ing  city,  who  had  the  power  to  dismiss 
government,  and,  as  such,  has  the  man-  the  contractor.  There  was,  it  was  held, 
agement  of  some  branch  of  the  govern-  no  testimony  in  the  case  from  which  a 
ment  business,  he  is  not  responsible  for  jury  would  be  warranted  in  finding  that 
any  negligence  or  default  of  those  in  the  the  defendant  had  contributed  to  the 
same  employment  as  himself."  nuisance.     Igoe  v.  Eveleigh    (1870)    Ir. 

The  captain  of  a  King's  ship,  who  was  Rep.  4  C.  L.  238. 
at  the  time  ashore,  was  held  not  to  be       Where    a    superintendent    of    a    pro- 

civilly  liable  for  the  delinquency  of  his  vince   of  New   Zealand   had   appointed 

subordinate  officers  and  crew  in   refus-  under    a    provincial    ordinance    an    in- 

ing  to  admit  on  board  the  ship  a  civil  spector  of  sheep,  who  himself  appointed 

officer    who   was    sent    to    apprehend    a  a    subinspector,    it   was    held    that    the 

debtor,   a  member   of   the  crew.     Thur-  superintendent   was   not   liable   for   the 

lum  V.  Ellis,  Sc.  Sess.  Ct.  F.  C.  ( 1810-  incompetence  or  negligence  of  the  sub- 

12)  p   246  inspector     (1)     because    the    provincial 
M.  &  S.  Vol.  VII.— 501. 
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law  suits  act  did  not  include  torts;  (2)  oner  lose,  the  action  may  be  brought 
because  the  subinspector,  even  if  ap-  against  the  bailiff  himself,  for  then  he  is 
pointed  by  tlie  superintendent  would  be  a  kind  of  a  wrongdoer  or  rescuer,  and  it 
a  public  servant,  and  not  a  servant  of  will  lie  against  any  other  that  will  res- 
the  superintendent;  and  (3),  because  cue  in  like  manner;  15  Vin.  Abr.  p.  316, 
the  subinspector  had  not  been  appointed  Master  &  Servant  citing  Marsh  v.  Astry 
by  the  superintendent.  Jones  v.  Mac-  (1590)  Cro.  Eliz.  pt.  1,  p.  175;  41  Edw. 
andrcw,  Macassey  New  Zealand  Rep.  III.  12;  Bell  v.  Cateshy,  1  Eolle,  Rep. 
G39.  78;  Lane  v.  Cotton  (1702)  12  Mod.  488, 

But  in  the  case  of  public  officers,  and  cited  the  above  books, 
the  approbation  by  a  superior  of  a  tres-  But  in  order  to  hold  the  sheriff  re- 
pass committed  by  his  inferior  renders  sponsible  for  the  act  of  a  bailiff,  it  has. 
the  former  a  trespasser;  at  all  events,  been  held  that  privity  must  be  estab- 
where  he  has  a  personal  interest  in  the  lished  in  the  particular  transactioiu 
fruits  of  the  trespass.  Drake  v.  Slices   (1797)   7  T.  R.  113. 

In  Van  Brunt  v.  Schenck  (1816)  13  A  sheriff  is  liable  for  an  erroneous 
Johns.  414,  the  defendant  was  the  sur-  return  of  a  panel  whereby  it  is  quashed, 
veyor  of  the  port  of  New  York,  and  was  RoUe,  x,  jr.  92,  pi.  2. 
entitled  to  a  part  of  the  forfeitures  The  warden  of  a  prison  is  answerable 
where  vessels  were  seized  for  a  breach  civilly  for  misconduct  of  a  deputy  re- 
of  embargo  laws.  Having  approved  the  suiting  in  the  death  of  a  prisoner  (or- 
seizure  of  a  schooner  by  a  subordinate,  guendo).  Rex  v.  Huggins  (1730)  2 
he  was  held  to  have  placed  himself  in  Ld.  Raym.  1574  (prisoner  placed  in  un- 
the  same  position  as  if  he  had  himself  healthy  cell), 
made  the  seizure.  "For  all  civil  purposes  the  acts  of  a 

8  A  sheriff  is  liable  for  breach  of  duty  deputy  sheriff  or  constable  are  those  of 
of  an  under  sheriff  or  bailiff.  Cameron  his  principal,  and  hence  the  sheriff  or 
V.  Reynolds  (1776)  Cowp,  pt.  1,  p.  403;  constable  is  liable  for  the  acts,  defaults, 
Sanderson  V.  Baker  (1772)  3  Wils.  309;  torts,  or  other  misconduct  done  or 
Hazard  v.  Israel  (1808)  1  Binn.  240,  2  committed  by  his  deputy  colore  officii." 
Am.  Dec.  438;  13  Enc.  Laws  of  England,   35  Cyc.  1618. 

p.  379;  Grinncll  v.  Phillips  (1805)  1  On  principles  of  public  policy  a 
Mass.  530;  Gregory  v.  Cotterell  (1855)  sheriff  is  liable  civilly  for  the  tortious. 
5  El.  &  El.  571,  25  L.  J.  Q.  B.  N.  S.  33,  2  act,  default,  extortion,  or  other  mis- 
Jur.  N.  S.  16;  M'Intyre  v.  Trwmhull  conduct,  whether  it  be  wilful  or  inad- 
(1810)  7  Johns.  35  (extortion)  ;  Aclc-  vertent,  of  his  undersheriff  or  bailiff,  in 
worth  v.  Kempe  (1778)  1  Dougl.  K.  B.  the  course  of  the  execution  of  his  duties. 
40  (taking  goods  of  one  person  on  exe-  But  if  the  wrong  complained  of  be 
cution  against  another)  ;  Rex  v.  Hug-  neither  expressly  sanctioned  by  the- 
gin^  (1730)  2  Ld.  Raym.  1574;  Brovm  sheriff,  nor  impliedly  committed  by  his 
V.  Compton  (1800)  8  T.  R.  424.  authority,— if  it  be  an  act  not  within 

In  Morse  v.  Slue  ( 1673 )  1  Vent.  238,  the  scope  of  the  authority  given, — the 
5  Eng.  Rul.  Cas.  244,  Lord  Hale  said,  sheriff  is  not  responsible.  And  if  the 
arguendo:  "In  an  escape,  the  goaler  plaintiff  in  an  action,  or  an  execution 
may  be  charged,  though  the  sheriff  is  creditor,  induce  the  bailiff  to  depart 
also  liable,  for  respondeat  superior;  from  the  ordinary  course  of  his  duty, 
but  the  turnkey  cannot  be  held,  for  he  without  the  sheriff's  knowledge,  it  is 
is  but  a  mere  servant."  not  competent  to  such  plaintiff  or  exeeu- 

A    sheriff   is    liable    cimliter   for   the  tion  creditor  to  fix  the  sheriff  for  the 
act  of  his  bailiff  in  taking  illegal  fees,   consequences.    Chitty,  PI.  1859  Perkin's 
Woodtgate   v.   Knatchbull    (1787)    2    T.   16th  Am.  ed.  82. 
R.  154,  1  Revised  Rep.  449.  In  Campbell  v.  Phelps  (1822)  1  Pick. 

For  money  wrongfully  taken  by  a  62,  11  Am.  Dec.  139,  it  is  said:  "The 
bailiff,  colore  officii,  the  sheriff  is  liable  sheriff  is  considered  by  the  law  as  a 
to  an  action  for  money  had  and  received,  trespasser  for  the  act  done  by  his  dep- 
Jons  V.  Perchard  (1797)  2  Esp.  507.         uty,   rather  by   fiction   of  law,   for  the- 

As  if  a  bailiff  who  has  a  warrant  from  better  security  of  the  party,  than  from- 
the  sheriff  to  execute  a  writ  suffer  his  analogy  to  the  principles  which  consti- 
prisoner  by  neglect  to  escape,  the  sheriff  tute  joint  trespassers  generally.  He 
shall  be  charged  for  it,  and  not  the  neither  does  the  act  himself,  nor  is 
bailiff;  but  if  the  bailiff  turn  the  prls-    present,  aiding  and  abetting,  nor  is  it 
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The  liability  of  public  officers  may,  however,  be  governed  by 
statutes.'' 

2592.  Liability  of  servant  for  acts  of  other  servants. — The  liability 
of  both  the  master  and  servant  for  the  latter's  torts  to  strangers  being 
well  established,  the  question  sometimes  arises  whether  one  servant 
is  liable  for  the  torts  of  another;  whether,  for  example,  a  superior 
servant  as  well  as  the  master  may  be  held  for  the  wrongs  of  an  in- 
ferior hand.  The  cases  in  which  this  question  has  arisen  are  com- 
paratively few,  but  the  sound  rule  may  be  said  to  be  that  the  superior 

done    by    his    express    command.      The  an  ordinance  under  the  mayor's  procla- 

deputy  is  to  be  considered  as  acting  un-  mation,  employs  an  agent  to  destroy  .ill 

der  the  command  of  the  law  as  much  as  dogs  found  running  at  large,  not  prop- 

the  sheriff  himself  -would  be  if  the  act  erly  muzzled,  is  not  liable  for  the  wan- 

were  done  by  him.     He  acts  upon  each  ton,   wilful,    or   negligent    act    of    such 

particular  precept  independently  of  his  agent  in  killing  a  dog  not  within  the 

master's  orders;    and  he  cannot,  while  terms   of  the   ordinance  and   proclama- 

he  remains  in  office,  be  prevented  by  the  tion.    Pritohwrd  v.  Eeefer  (1870)  53  111. 

sheriff  from  executing  any  precept  which  117. 

cames  lawfully  into  his  hands.     There-  For  discussion  of  rule  as  to  misfeas- 

lation  of  sheriff  and  deputy  is  not  in  all  ance  and  nonfeasance,  see  ante,  §  2586. 

respects  like  that  of  master  and  servant;  '^  McDonald  v.  Dickenson    (1894)    25 

as,    for    instance,    a   master    cannot   be  Ont.  Rep.  45,  affirmed  in  (1894)  21  Ont. 

sued   in   trespass   for   any   act  wilfully  App.  Rep.  485. 

done,   without   authority  from  him,   by  An     injunction     cannot     be     granted 

the  servant,  though  he  is  answerable  in  against  a  nominal  defendant  in  an  ac- 

case  for  the  damages  occasioned  by  the  tion  against  the  government  under  the 

negligent,  careless,  or  unskilful  conduct  claims     against     the     government     act. 

of   the   servant   in   any   matter   coming  Evans  v.  O'Connor,  12  New  South  Wales 

within  his  duty  as  a  servant.  L.  R.  81. 

"This  principle  appears  to  have  been  An  overseer  is  liable  to  the  penalties 

settled  in  the  case  of  M'Manus  v.  Crick-  prescribed    for    cruelty    by    master    to 

ett   (1800)    1  East,  106,  after  gi-eat  de-  servant.     Civ.   Code  §   142"3.     Board  of 

liberation,  and  a  consideration  of  all  the  Immigration  v.  Estrella  (1884)   5  Haw. 

authorities.     But  in  the  case  of  an  ac-  211. 

tion  against  a  sheriff  for  a  tortious  act  Customhouse  agents  of  foreign  man- 
done  by  his  deputy,  it  is  held  here,  as  ufacturers,  who  aid  in  passing  through 
well  as  in  England,  that  trespass  only  the  customhouse  articles  manufactured 
lies,  although  he  were  not  present,  and  abroad  which  infringe  a  domestic  pat- 
did  not  command  the  act.  In  the  case  of  ent,  cannot  be  held  liable  for  the  in- 
G-rinnell  v.  Phillips  (1805)  1  Mass.  530,  fringement.  This  was  placed  upon  the 
the  doctrine  was  established,  and  the  ground  that  the  act  was  neither  making,. 
practice  has  been  conformable  to  it  using,  exercising,  nor  vending  the  inven- 
ever  since."  tion.     Nobel's   Explosives   Co.   v.  Jones- 

Likewise  a  tax  collector  is  liable  for  (1882)  L.  R.  8  App.  Cas.  5,  52  L.  J.  Clu 

personal  injuries  inflicted  by  his  deputy  N.  S.  339,  48  L.  T.  N.  S.  490,  31  Week.. 

while    in    the    discharge   of    his    duties.  Rep.    388,    affirming    (1881)     L.    R.    IT 

Case  V.  Hulsebtish  (1898)   122  Ala.  212,  Ch.  Div.  722,  50  L.  J.  Ch.  N.  S.  582,  44 

26  So.  155.  L.  T.  N.  S.  593,  30  Week.  Rep.  494. 

And     a     collector     of     statute     labor  The   want   of   judgment   or   skill    for 

money  was  held  liable  for  the  proceed-  which  an  officer  is  responsible  under  the 

ings  of  an  officer   employed  under  him  New  York  city  fire  department  rule  is  a 

in  a  wrongful  levy  upon  chattels.     Cle-  want   from   which    unnecessary   loss    of 

land  V.  Weir    (1835)    13  Sc.  Sess.  Cas.  life,  limb,  or  property  has  resulted.  Peo- 

Ist  series    1143.  P'e    ex    rel.    MoCabe    v.    Fire    Comrs, 

But  a  city  marshal,  who,  to  enforce  (1887)    106  N.  Y.  257,  12  N.  E.  596. 
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servant  or  middleman  is  not  answerable  unless  he  had  some  direct 
control  or  participation  in  the  wrong  complained  of,^  or  possibly  in 
the  event  of  his  being  careless  in  their  choice.^  So,  a  general  agent 
of  a  contractor  in  charge  of  the  construction  of  a  railroad,  but  who 
had  given  general  directions  to  a  special  agent  of  the  contractor  in 
respect  to  blasting  at  a  particular  place,  who  was  in  immediate  charge 
of  the  operations  in  which  a  particular  blast  was  made,  was  held  not 
liable  for  the  negligence  of  the  special  agent.'  And  a  shipmaster 
has  been  declared  not  responsible  for  the  negligence  of  a  seaman, 
resulting  in  injury  to  one  of  the  crew  *  or  to  a  passenger.^ 

1  Thus,  the  manager  or  agent  in  charge  for  the  negligence  of  one  of  the  crew, 
of  a  mine  is  not  liable  for  the  negligence  whereby  injury  results  to  another  of 
of  a  person  whom  he  employs  to  work  the  crew,  even  in  a  case  where  the  ship- 
therein.  Stone  V.  Garttm-igJit  (1795)  6  owner  might  have  been  negligent, — as 
T.  R.  411.  It  is  said  by  Lord  Kenyon  in  where  the  injury  is  due  partly  to  an 
this  case:  "It  was  never  heard  of  that  improper  system.  Clancy  v.  Harrison 
a  servant  who  hires  laborers  for  his  mas-  (1878)  4  Victoria  L.  Rep.  (L. )  437. 
ter  was  answerable  for  all  their  acts,"  5  A  shipmaster,  although  he  controls 
and  similar  language  was  used  by  the  the  crew,  is  as  much  a  servant  as  they 
other  judges.  are,  and  is  not  liable  to  a  passenger  for 

The  agent  who  employed  the  servant  injuries     caused     by     their     negligence, 

whose   negligent   act   caused   an   injury  Staopoole  v.  Betridge  (1879)   5  Victoria 

to    a    stranger    is    not    liable    to    such  L.    Rep.     (L.)    302,    distinguishing    the 

stranger,  where,  in  hiring  the  negligent  oases   in  which  a  shipmaster  has  been 

servant,   he   was   merely   acting   as   the  held    personally    liable    on    a    contract 

agent  of  another,  and  the  work  which  safely  to  carry  goods,  and  in  which  a 

was  the  cause  of  the  injury  was  done  for  collision  has  been  caused  by  his  unskil- 

the    benefit    of    the    agent's    principal,  ful  management  of  the  ship.     See  Blai- 

Craig  v.  Chisholm  (1877)   17  N.  B.  218.  'cie   v.   Btembridge,   infra. 

2  Louisville  &  N.  R.  Co.  v.  Blair  Independently  of  some  special  stipu- 
(1873)   1  Tenn.  Ch.  351.  lation  the  rule  prevails  that  a  stevedore 

^Broicn  v.  Lent  (1848)  20  Vt.  529.  is  an  agent  distinct  from  the  crew,  and 

The  manager  of  a  railroad  company  is  that  when  he  is  appointed  by  the  ship- 
not  liable  for  an  injury  by  servants  per,  the  master  is  not  responsible  for 
hired  by  him  to  run  trains.  Ellis  v.  his  conduct.  Blaikie  v.  Stembridpe 
Southern  R.  Co.  (1905)  72  S.  C.  465,  2  (1859)  6  C.  B.  N.  S.  894,  29  L  J  C  P 
L.R.A.(N.S.)   378,  52  S.  E.  228.  N.  S.  212,  6  Jur.  N.  S.  825,  2  L.  T.  N.  S. 

A  mine  foreman,  not  negligent  him-  570,   8   Week.   Rep.   239,   24   Eng.   Rul. 

self,  is  not  liable  for  the  negligence  of  a  Gas.   332,   citing   Sicainston   v.    Qarrick 

sliift  boss  in  the  employ  of  the  master.  (1833)   2  L.  J.  Exch.  N.  S.  225. 
Thurman  v.  Pittsburg  d  M.  Copper  Co.       Where  damage  to  goods  happens  from 

(1910)   41  Mont.  141,  108  Pac.  588.  the  misconduct  of  the  mate  or  others  of 

Commissioners  of  a  church  organiza-  the  crew,  without  fault  on  the  part  of 
tion  and  a  superintendent  engaged  in  the  master,  the  master  is  not  answer- 
erecting  a  church  edifice  in  which  they  able  to  the  owners,  but  is  probably 
have  no  interest  except  as  members  of  answerable  to  the  shipper  of  the  o-oods. 
the  church  organization  are  neither  I'ctrie  v.  Aitchison  (1841)  15  Faculty 
proprietors  of  the  structure  nor  inde-  Dec.  493,  referred  to  by  Willes,  J.,  in 
pendent  contractors;  and  are  not  per-  liiailcie  v.  Stembridge  (1859)  6  c'  B. 
sonally  liable  for  injuries  to  a  laborer  N.  S.  894,  29  L.  J.  C.  P.  N.  S.  212,  6  Jur! 
employed  to  do  work  for  the  church  N.  S.  825,  2  L.  T.  N.  S.  570,  8  Week! 
upon  the  building.  Wilson  v.  Clark  Rep.  239,  24  Eng.  Rul.  Gas.  332  with- 
(1892)  110  N.  C.  364,  14  S.  E.  962.  out  any  expression  of  positive  dissent. 

*The  master  of  a  ship  is  not  liable 
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And  the  admiral  of  a  fleet,  for  the  destruction  of  ships  after  the 
cessation  of  hostilities.^  If,  ho-wever,  the  servant  sought  to  be  made 
answerable  was  himself  guilty  of  a  neglect  of  duty,  he  cannot  defend 
on  the  ground  that  he  is  a  servant  and  that  the  master  may  be  liable. 

So,  the  fact  that  a  person  who  employs  a  laborer  on  certain  work 
was  himself  merely  an  agent,  which  fact  was  known  to  the  laborer, 
was  held  not  to  relieve  him  from  liability  for  negligence  in  furnish- 
ing the  workman  with  a  defective  chain  which  he  represents  to  be 
sufficient,  but  which  breaks,  causing  him  an  injury.''  And  the 
master  of  a  ship  has  been  declared  personally  liable  for  failure  to  in- 
terpose and  quell  an  affray  between  mate  and  crew.' 

The  question  of  the  superior  servant's  liability  for  injury  to  an 
inferior  servant,  as  a  perusal  of  the  cases  cited  shows,  depends  wholly 
upon  his  own  neglect  of  duty.  If  he  was  at  fault,  then  the  mere  fact 
of  his  subordination  to  the  master  will  not  excuse  him.  There  can  be 
no  ground  for  holding  one  fellow  servant  liable  for  injuries  to  another 
unless  the  former  was  guilty  of  a  wrong;  and  as  a  superior  servant 
would,  under  such  circumstances,  be  answerable,  so  will  the  fellow 


SThe  Mentor    (1789)    1  C.  Rob.   179. 

1  Malone  v.  Morton  (1884)  84  Mo. 
436. 

An  agent  whose  agency  is  not  dis- 
closed to  a  servant  hired  by  him  is 
liable  to  such  servant  for  injuries  re- 
ceived by  him. 

The  ownership  of  the  stock  is  not  the 
test  of  liability  of  a  livestock  manager 
for  damage  done  by  the  animals.  If  he 
has  control  as  bailee,  and  hires  herders 
subject  to  his  will,  he  is  responsible  for 
their  acts  within  the  scope  of  their 
employment.  Bileu  v.  Paisley  (1889) 
18  Or.  47,   4  L.R.A.   840,  21   Pae.   934. 

Where  a  roadmaster  who  had  charge 
of  all  section  hands  directed  one  to  bend 
a  bar  without  beating  it,  as  was  usual, 
and  as  he  had  been  told  to  do  by  his 
section  boss,  and  he  was  injured  by  so 
doing,  held,  that  the  roadmaster  was 
liable.  Rogers  v.  Overton  (1882)  87 
Ind.  410. 

A  superior  servant  would  probably  be 
liable  for  a  trespass  which  he  construc- 
tively authorized.  Monks  v.  Dillon 
(1883)  Ir.  L.  R.  12  C.  L.  (C.  A.)  321. 

The  president  and  manager  of  a 
theater  company,  although  not  the  owner 
of  the  theater  or  business,  but  who  hires 
the  horses  used  in  a  play,  is  personally 
liable   to   a   servant   kicked   by   one   of 


them.  Lawlor  v.  French.  (1895;  C.  P.) 
14  Misc.  497,  70  N.  Y.  S.  R.  721,  35  N. 
Y.  Supp.  1077. 

^Jordan  v.  Williams  (1851)  1  Curt. 
C.  C.  69,  Fed.  Gas.  No.  7,528.  The  mas- 
ter of  a  ship  is  personally  liable  for 
failing  to  prevent,  as  far  as  he  may,  any 
undue  exercise  of  authority  by  his  sub- 
ordinate officers,  and  any  abuses,  in- 
juries, and  trespasses  by  them.  Story, 
J.,  Thomas  v.  Lane  (1834)  2  Sumn.  11, 
Fed.  Cas.  No.  13,902. 

The  master  of  a  ship  is  personally 
liable  for  an  unjustifiable  assault  by  an 
officer  upon  the  seamen,  when  it  was 
committed  with  his  connivance,  consent, 
or  authority.  Hanson  v.  Fowle  (1871) 
1  Sawy.  542,  Fed.  Cas.  No.  6,042. 

The  master  of  a  ship  is  personally 
liable  for  failure  to  restrain  violence  of 
officers.  Anderson  v.  Ross  (1871)  2 
Sawy.  91,  Fed.  Cas.  No.  361;  The  Lizzie 
Burrill    (1902)    115  Fed.  1015. 

The  captain  of  a  steamboat  is  answer- 
able for  the  damage  ocasioned  by  the 
engineer  in  bringing  a  slave  on  board, 
or  acts  of  those  employed  by  him,  even 
when  these  acts  are  done  contrary  to  his 
instructions  and  without  his  knowledge. 
Buell  V.  Ifew  York  Steamer  (1841)  17 
La.  541.  But  in  this  case  there  was  neg- 
ligence on  the  part  of  the  captain. 


8006  MASTER  AND  SERVANT.  [chap.  cxii. 

servant.'  The  liability  of  one  servant  to  another  for  negligence  does 
not  depend  on  any  contract  relation,  but  fellow  servants  owe  to  each 
other  the  duty  to  exercise  ordinary  care  and  prudence  in  the  trans- 
action of  their  work,  and  for  failure  to  do  so  are  liable  at  common 
law  to  each  other  for  resulting  personal  injury."    For  example :    It 

9  The  doctrine  is  now  fully  established  it  can  well  be  that  in  a  little  community 

that  a  servant   is   liable   to   his   fellow  of     employees    of    the   same    employer, 

servant  for  negligence  whereby  the  lat-  upon  the  same  general  undertaking,  the 

ter     is     injured.      Hare     v.     Mclntire  common  duties  of  man  to  man  in  society 

(1890)  8  L.R.A.  450,  82  Me.  240,  17  Am.  generally  should  cease  to  exist,  and,  as 

St.  Rep.  476.  19  Atl.  453 ;  Hinds  v.  Har-  a  consequence,  liability  for  breaches  of 

bou  (1877)  '58  Ind.  121;  Hinds  v.  Over-  them." 

acker   (1879)   66  Ind.  547,  32  Am.  Rep.       Although  an  injured  servant's  action 

114;  Rogers  v.  Overton   (1882)    87  Ind.  may  be  barred  on  the  ground  that  the 

410;    Osborne    v.    Morgan    (1881)     130  foreman    or    manager    of    the    master, 

Mass.  102,  39  Am.  Rep.  437,  overruling  whose   negligence    caused   the    accident, 

Albro  V.  Jaquith  (1855)  4  Gray,  99,  64  was   a  mere   fellow   servant,   he   is  not 

Am.     Dec.     56;     Griffitlis    v.     Wolfram  without   a   remedy,   as  he  may  recov(a- 

(1875)    22  Minn.  185;   Wright  v.  Rox-  damages     from     the    foreman     himself. 

burgh  (1864)  2  Sc.  Sess.  Cas.  3d  series,  Wright  v.  Roxburgh  (1864)   2  Se.  Sess. 

99 ;  Adams  v.  Glasgow  &  8.  W.  R.  Co.  Cas.  3d  series,  99. 

(1875)   3  Sc.  Sess.  Cas.  4th  series,  215,        In  one  English  case  it  was  assumed 

3  Scot.  L.  R.  136.  arguendo  that  a  servant  for  whose  neg- 

A  mere   dictum   to  the  contrary  ap-  ligence  a  master  cannot  be  held  liable  to 

pears   in   Southoote   v.   Stanley,   as   re-  a  coservant  under  the  employers'  liabil- 

ported  in  (1856)  1  Hurlst.  &  N.  247,  25.  ity  act  of  1880,  for  the  reason  that  he 

L.  J.  Exch.  N.  S.  339.  was  assuming  to  act  in  a  sphere  out- 

In    discussing    the    liability    of    the  side  the  authorized  limits  of  his  control, 

owners  of  a  building  for  an  injury  to  may  be  held  personally  liable  to  such  co- 

a  workman  employed  by  a  contractor  it  servant.     Brown  v.  Butterley  Coal  Co. 

is  said  that  if  the  owners,  in  doing  a  (1885)  53  L.  T.  N.  S.  (Q.  B.  D.)  964,  50 

certain  piece  of  work,  acted  only  as  em-  J.  P.  230. 

ployees  or  agents  of  the  contractor,  and       But  it  has  been  held  that  a  servant 

were  guilty  of  negligence  in   doing  so,  whose  duty  it  is  to  examine  and  keep  in 

they  would  be  liable  for  an  injury  there-  running  order  the  tanks  and  pumps  of  a 

by  caused.     Griffiths  v.  Wolfram  (1875)  railroad    company    at    certain    stations 

22  Minn.  185.  along  the  road  is  not  liable  to  another 

The  court  further  declares  that  where  servant  injured  by  a  defectively  con- 
several  persons  are  engaged  in  the  same  stnicted  plant,  merely  because  he  took 
work  in  which  the  negligent  or  unskil-  no  affirmative  action  to  remedy  the  de- 
ful  performance  of  his  part  by  one  may  feet  after  his  attention  was  called  to  it. 
cause  injury  to  the  others,  it  is  the  Dudley  v.  Illinois  C.  R.  Co.  (1906)  127 
duty  of  each  to  the  others  engaged  in  Ky.  221,  13  L.R.A.(N.S.)  1186,  128  Am. 
the  work  to  exercise  the  care  and  skill  St.  Rep.  335,  96  S.  W.  835. 
ordinarily  employed  by  prudent  men  in  Of  course,  if  the  servant  is  not  guilty 
similar  circumstances.  It  was  there-  of  any  failure  in  any  duty  he  owes  to  a 
fore  held  that  the  person  to  whose  neg-  fellow  servant,  he  is  not  responsible  for 
ligence  (if  there  was  any  negligence)  his  injury.  So,  a  brakeman  who  has  no 
the  insufficiency  of  the  centerpiece  of  an  control  over  the  acts  of  his  fellows,  and 
arch  was  due  would  be  liable  to  a  work-  who  does  not  fail  in  any  duty,  is  not 
man  injured  in  consequence  of  it,  unless  responsible  for  the  negligence  of  his  f el- 
he  was  also  negligent.  low  employees,  resulting  in  injury  to  a 

In  declaring  the  liability  of  one  serv-  person  struck  by  a  train  at  a  crossing, 

ant  to   another  who  is   injured  by  his  Zibbell  v.  Southern  P.  Co.    (1911)    160 

negligence  the  court,  in  Hinds  v.  Har-  Cal.  237,  116  Pac.  513. 
bou  (1877)  58  Ind.  121,  very  pertinently       10  Hare   v.    Mclntire    (1890)    82   Me. 

says :     "We  do  not  clearly  perceive  how  240,  8  L.R.A.  450,  17  Am.  St.  Rep.  476, 
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has  been  held  that  a  sea  captain  is  liable  for  a  negligent  injury  to  a 
sailor;"  an  engine  driver  for  running  over  a  fellow  servant ;^^  a  ear 
inspector  for  sending  out  a  defective  car  ;^*  and  a  locomotive  engineer 
for  not  protecting  a  replaced  water  gauge  with  a  guard." 

The  liability  of  one  fellow  servant  for  injuries  to  another  depends 
wholly  upon  whether  he  owes  him  any  duty.  If  he  does,  and  fails 
in  its  performance,  he  will  be  responsible,  as  he  would  be  answerable 
to  a  stranger  for  any  neglect  of  duty  owed  to  the  latter.'* 

2593.  Liability  for  act  done  under  command  or  direction  of  master. — 
A  servant  can  no  more  shield  himself  from  responsibility  for  a  tort 
by  holding  up  his  master's  command  or  direction  than  he  can  escape 
criminal  responsibility  for  his  misconduct  on  the  ground  that  he  was 
doing  his  master's  will.'  Not  even  the  command  of  the  King 
himself  will  serve  for  this.^     No  one  may  order  another  to   do 

19  Atl.  453.    To  the  same  effect,  Brower  tempting  to  use  it  in  the  ordinary  man- 

V.  'Northern  P.  R.  Co.  (1910)  109  Minn,  ner,  in  the  absence  of  contributory  neg- 

385,  25  L.R.A.  (N.S.)  354,  124  N.  W.  10.  ligence  on  his  part.     Ward  v.  Pullman 

The  cases   do  not  make  any  distinc-  Co.    (1908)     131     Ky.     142,    25   L.R.A. 

tion  between  the  liability  of  a  servant  (N.S.)   343,  114  S.  W.  754. 

to  a  fellow  servant  and  his  liability  to  1*  Brower    v.     Northern    P.     R.     Go. 

one  not  a  coemployee.    As  it  is  stated  in  (1010)   109  Minn.  385,  25  L.R.A.(N.S.) 

Lawton  v.   Waite    {Lav>ton  v.   Chilton)  354,  124  N.  W.  10. 

(1899)   103  Wis.  244,  45  L.R.A.  616,  79  16  So,  one  servant  may  be  liable  to  an- 

N.  W.  321,  the  doctrine  that  a  servant  other    for    an    assault,    Everingham    v. 

cannot  recover  for  the  negligence  of  a  CO-  Chicago,   B.    &   Q.   R.    Co.    (1910)    148 

employee  applies  only  in  an  action  be-  Iowa,   662,   127  N.  W.   1009,  Ann.  Cas. 

tween  the  master  and  the  servant,  and  is  1912c,  848. 

no  defense  in  an  action  between  the  two  1  See  ante,  §  2581,  text,  5. 

servants.     The  nonliability  of  the  serv-  8  Where  an  action  was  brought  under 

ant  for  acts  of  negligence,  so  far  as  he  the  statute  for  prosecuting  an  action  in 

is  not  liable,  rests  upon  the  principles  the  wrong  court,   it  was  objected  that 

of  law  applicable  to  principal  and  agent,  the   action    should    have    been    brought 

and  these  principles  apply  as  well  to  his  against  the  principal,  and  not   against 

liability  to  his  fellow  servant  as  to  his  defendants,  who   acted  merely  as  serv- 

liability  to  third  persons.  ants;  but  it  was  ruled  that  this  would 

The   fellow   servant   rule  does  not  of  not  excuse  the  matter,  for  the  warrant 

itself  prevent  a  servant  from  maintain-  of  no  man,  not  even  the  King  himself, 

ing  an  action  against  his  fellow  servant  can  excuse  the  doing  of  an  illegal  act, 

for   injuries   due  to   the   latter's   negli-  for,  although  the  commanders  are  tres- 

gence.     O'Brien  v.    Traynor    (1903)    69  passers,  so  are  also  the  persons  who  do 

N.  J.  L.  239,  55  Atl.  307.  the     act.     Sands    v.     Child    (1694)    3 

llKaUecJc    v.     Deering     (1897)     169  Lev.  351. 

Mass.  200,  47  N.  E.  698.  In  Feather  v.  Reg.  (1865)  35  L.  J.  Q. 

12  Su-ainson  v.  North-Eastem  R.  Co.  B.  N.  S.  200,  6  Best  &  S.  257,  12  L.  T.  N. 
(1878)  L.  R.  3  Exch.  Div.  341,  47  L.  J.  S.  114,  it  is  said  that  there  may  be  a 
Exch.  N.  S.  372,  38  L.  T.  N.  S.  201,  26  remedy  against  an  officer  of  the  state  for 
Week.  Rep.  413   {obiter).  a  wrongful  act  done  by  authority  of  the 

13  A  car  inspector  who,  after  inspec-  Crown.  The  court  says  no  authority  is 
tion  and  approval,  sends  out  a  car  which  needed  to  establish  that  a  servant  of 
he  knows,  or,  by  the  exercise  of  ordinary  the  Crown  is  responsible  in  law  for  a 
care,  could  have  known,  was  defective,  tortious  act  done  to  a  fellow  subject, 
is  liable  in  damages  to  a  brakeman  who,  though  done  by  authority  of  the  Crown, 
because  of  the  defect,  is  injured  in  at-  — "a   position  which  appears  to  us  to 
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•wrong.'    All  concerned  must  answer.     Any  other  rule  would  be  sub- 
versive of  private  rights  and  detrimental  to  the  public  interests.* 

So,  an  agent,  having  commenced  proceedings  on  behalf  of  his 
principal  by  which  he  has  rendered  himself  liable  for  a  false 
imprisonment,  cannot  defend  himself  by  showing  that  he  acted 
under  instructions.*  And  if,  at  the  master's  command,  the 
servant  takes  another's  property,  he  may  be  sued  therefor.^     He 


rest   on   principles   which  are   too   well 
settled  to   admit  of   question." 

3  The  general  rule  of  law,  that  agents 
properly  authorized,  acting  for  a  known 
principal,  without  any  personal  under- 
taking, are  not  individually  responsible, 
does  not  apply  to  torts,  because  no  one 
can  lawfully  command  another  to  com- 
mit a  wrong.  Lee  v.  Mathews  (1846) 
10  Ala.  682,  44  Am.  Dec.  498. 

A  person  cannot  confer  upon  his  agent 
authority  to  commit  a  tort  upon  tlie 
rights  or  the  person  of  another.  8wag- 
gard  v.  Hancock  (1887)  25  Mo.  App. 
596;  Gilmore  v.  Driscoll  (1877)  122 
Mass.  199,  23  Am.  Rep.  312,  14  Mor. 
Min.  Rep.  37. 

That  one  commits  an  unlawful  act 
under  direction  of  another  will  not 
shield  him  from  responsibility  therefor. 
Johnson  v.  Barhcr  (1849)  10  111.  425,  50 
Am.  Dec.  416 ;  MePheters  v.  Page  ( 1891 ) 
83  Me.  234,  23  Am.  St.  Rep.  772,  22  Atl. 
101 ;  Stevens  v.  Midland  Counties  R.  Go. 
(1854)  10  Exch.  352,  2  C.  L.  R.  1300,  23 
L.  J.  Exch.  N.  S.  328,  18  Jur..932;  Eng- 
lert  V.  New  Orleans  R.  cf  Light  Go. 
(1911)  128  La.  473,  54  So.  963. 

Where  a  servant  by  command  of  his 
master  does  an  apparent  wrong  to  a 
third  person,  both  master  and  servant 
are  liable.  Hill  v.  Caverly  (1834)  7  N. 
H.  215,  26  Am.  Dec.  735. 

An  agent  is  liable  for  misfeasance  to 
the  owner  of  property  injured,  whether 
he  acted  by  the  direction  of  his  principal 
or  not.  Richardson  v.  Kimball  (1848) 
28  Me.  463. 

An  agent  committing  a  positive  and 
obvious  wrong  cannot  relieve  himself 
from  personal  liability  by  showing  that 
he  was  acting  for  or  by  the  command  of 
another.  Bennett  v.  Ives  (1862)  30 
Conn.  329. 

In  Waller  v.  Martin  (1856)  17  B. 
Mon.  181,  it  is  said  that  the  agent  who 
aids  or  causes  an  illegal  a<;t  cannot 
justify  by  the  command  or  authority  of 


another  who  had  no  right  to  do  or  au- 
thorize it. 

In  Mulchey  v.  Metliodist  Religious 
Soc.  (1878)  125  Mass.  487,  where  the 
question  arose  as  to  the  joint  liability 
of  a  principal  and  a  negligent  agent, 
the  court  says  it  is  not  like  the  case  of 
a  wilful  injury  done  by  an  agent  by  the 
command  or  authority  of  his  principal, 
in  which  case  both  are  in  law  principal 
trespassers,  and  therefore  jointly  liable. 

Where  a  servant  demurred  to  a  bill 
for  injunction  seeking  to  restrain  him 
from  entering  upon  plaintiff's  land  to 
destroy  a  weir,  on  the  ground  that  lie 
had  no  interest,  being  a  mere  ac;eiit 
acting  under  instructions,  the  court  held 
that  the  demurrer  could  not  be  su.s- 
tained,  since  there  could  be  no  agency 
between  wrongdoers.  Want  of  interest 
is  no  defense  to  the  charge  of  tori, 
though  committed  under  the  direction  of 
another.  The  wrongdoer  becomes  per- 
sonally liable.  Eeiigh  v.  Abergavenny 
(1874)   23  Week.  Rep.  40. 

It  is  laid  down  as  a  rule  that  in 
every  case  where  the  master  has  not 
power  to  do  a  thing,  whoever  does  it  by 
his  commandment  is  a  trespasser  as  well 
as  the  master.  8  E.  4,  45,  per  Choke;  6 
Bacon,  Abr.  p.  542   (L). 

A  servant,  of  course,  will  be  liable  for 
his  own  acts  not  commanded  by  the 
master.  Berry  v.  Vantries  (1824)  12 
Serg.  &  R.  89 ;  New  York  <&  W.  Printing 
Teleg.  Go.  v.  Dryburg  (1860)  35  Pa. 
298,  78  Am.  Dec.   338. 

*  Johnson  v.  Barber  (1849)  10  111. 
425,  50  Am.  Dec.  416. 

6Josselyn  v.  McAllister  (1871)  22 
Mich.  300. 

6  If  A  takes  property  by  command  of 
B,  replevin  may  be  brought  against  both. 
2  Rolle,  Abr.  431. 

Replevin  lies  against  the  agent  of  an 
express  company  for  property  transport- 
ed by  the  company  which  is  in  his  pos- 
session after  tender  of  the  proper 
charges,  although  by  order  of  the  com- 
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will  likewise  be  responsible  if  he  commits  a  trespass/  or  an  assault 

pany  he  is  required  to  collect  a  larger  v.  Lindell  Glass  Co.  (1881)  9  Mo.  App. 

amount.    Eveleth  v.  Blossom   (1867)  54  459. 

-\Ic.  447,  92  Am.  Dec.  555.  All  who  participate  in  the  commission 

One    who     interferes    with     personal  of  a  trespass,  whether  as  employer  or 

property  not   his   own,   at  the  instance  employed,     are     liable     as     principals, 

and  request  or  by  authority  of  another  Welsh  v.  Stewart   (1888)    31  Mo.  App. 

who  is  not  the  owner  of  the  property,  376. 

or  authorized  to  act,  is  a  wrongdoer,  and  In  Eewett  v.  Swift    (1862)    3  Allen, 

as  such  liable  to  the  owner  of  the  prop-  420,   it  is   held  that  the  principal  and 

erty  for  his  wrongful  act.    Cook  v.  Mon-  agent  are  properly  joined  in  an  action 

roe  (1895)  45  Neb.  349,  63  N.  W.  800.  for    trespass    committed   by    the    agent 

But   in   Rede,    Ch.   J.,   in   Anonymous  under  direction  of  the  principal. 

(1505)    Y.  B.   20  Hen.  VII,   13,   pi.   23  A   servant   will   be   liable   in   cutting 

(see  also  Y.  B.  21  Hen.  VII,  22,  pi.  21),  wood  from  property  under  direction  of 

it  is  said  arguendo:     "Suppose  that  the  his   master,   where   the   master   has   no 

master    commands    the   servant   to   dis-  power  to  authorize  the  act.     Hazen  v. 

train,  and  so  he  does  it,  and  takes  [the  Wight   (1895)   87  Me.  233,  32  Atl.  887. 

distress]  to  his  master,  and  the  master  All  who  aid  and  abet  in  the  commis- 

misuses  it,   is  it   reason  to  punish  the  sion   of   a  trespass   are  liable  therefor, 

servant  ?     No,  surely."  Sundmacher  v.  Block  ( 1891 )  39  111.  App. 

In  Arthur  v.  Balch  (1851)  23  N.  H.  553. 
157,  it  is  said  it  was  formerly  held  that  Both  the  master  who  commands,  and 
where  goods  were  converted  by  a  serv-  the  servant  who  commits,  the  act  of 
ant  at  the  command  or  by  the  direction  trespass,  may  be  made  responsible  as 
of  his  master  no  action  would  lie  against  principles.  lAghtner  v.  Brooks  (1864) 
the  servant,  citing  Mires  v.  Solehay  2  Cliff.  287,  Fed.  Cas.  No.  8,344. 
(1678)  2  Mod.  242.  But  that  this  doc-  An  order  to  commit  a  trespass  can 
trine  is  no  longer  to  be  law.  However,  afford  no  justification  to  the  person  by 
in  that  case  it  was  held  that  unless  whom  it  is  committed.  Mitchell  v.  Far- 
there  is  evidence  to  connect  the  servant  mony  (1851)  13  How.  115,  14  L.  ed.  75. 
with  the  transaction,  he  cannot  be  A  surveyor  who  obeys  the  order  of  a 
charged.  highway  board,  and  commits  a  trespass 

In  Berry  v.  Vantries   (1824)   12  Serg.  in  removing  an  obstruction  from  a  dis- 

&  R.  89,  it  is  said  the  law  is  well  laid  puted  highway,  will  be  liable  therefor  to 

down   in   Mires  v.   Soleiay,   that  trover  the    owner    of    the    property.      Mill    v. 

cannot  be  maintained  against  a  servant  Hawker  ( 1874 )  43  L.  J.  Exch.  N.  S.  129, 

who    has    acted    by    his    master's    com-  L-  R-  9  Exch.  309,  30  L.  T.  N.  S.  894,  22 

mand,  unless  it  were  to  do  an  apparent  Week.  Rep.  26,  affirmed  in   (1875)  L.  R. 

wrong.      And   that   where  the   master's  10  Exch.  92,  44  L.  J.  Exch.  N.  S.  49,  33 

cause  depends  on  a  title,  as  where  the  L.  T.  N.  S.  177,  24  Week.  Rep.  348. 

command  is  given  under  the  color  of  a  In   'Nash  v.  East-India  Co.    (1735)    2 

writ,   whether   valid   or  not,   a   servant  Comyns,  Rep.  462,  it  is  said  in  the  dis- 

will  be  excused,  for  it  would  be  unrea-  senting  opinion  that,  "if  I  command  a 

sonable  to  require  him  to  scrutinize  the  lawful  thing,  and  my  servant  do  it  in 

master's  title  and  thus  make  him  in  all  a"  unlawful  manner,  he  must  be  liable 

cases  act  at  his  peril.  for  the  trespass,     .     .     .     and  not  the 

7  There   is   no   difference    of    opinion  master." 

upon  the  proposition  that  an  agent  is  But  if  an  agent  acts  under  the  direc- 

personally    liable    for    acts    of    trespass  tion  of  his  principal,  an  action  of  tres- 

committed    at    the    express    or    implied  pass  will  not  lie  against  him  unless  it 

command  of  his  master.  would  lie  against  the  principal.     Strong 

Where  a  person  trespasses  upon  land  v.  Colter  (1868)  13  Minn.  82,  Gil.  77. 

at    the    instance    and    as    the    tool    of  And  it  has  been  held  that  trover  will 

others,  he  is   equally  liable  with  them  not  lie  against  a  servant  for  an  unlaw- 

for  the  trespass.     McNichols  v.  Nelson  ful  intermeddling  with  the  goods  of  any 

(1891)   45  Mo.  App.  446.  person  by  the  command  of  his  master, 

A  participating  agent  is  liable  with  unless  such  intermeddling  amount  to  a 

bis  principal  for  a  trespass.     Peckham  trespass;    but   that   then  an   action   of 
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upon  another,'  or  a  libel ;  *  and  one  cannot  escape  liability 
for  conversion  of  stock  on  the  theory  that  he  acted  as 
cashier  of  a  bank  to  which  it  was  pledged,  in  making  a  wrong- 
ful disposal  of  it."  To  the  rule  that  a  servant  cannot  excuse 
himself  for  a  wrongful  act  on  the  ground  that  it  was  done  at  the 
command  or  direction  of  the  master,  an  exception  is  made  in  the 
case  of  a  private  soldier.^*  And  a  naval  officer  has  been  held  not 
liable  for  acts  of  trespass  committed  against  a  foreign  subject  which 
have  been  ratified  by  the  sovereign  by  whom  he  is  employed.^* 

2594.  Joint  liability  of  master  and  servant. — The  question  of  the 
joint  liability  of  master  and  servant  is  not  within  the  scope  of  this 
chapter,  and  will  not  be  here  discussed.  Cases  holding  that  a  joint 
action  cannot  be  brought  do  not  necessarily  deny  the  servant's  indi- 

trespass  will  lie  against  the  servant,  cago,  B.  I.  &  P.  R.  Co.  (1894)  59  Mo. 
though   done   by   the   command   of   the  App.  354. 

master.  Mires  v.  Solebay  (1678)  2  Mod.  The  commands  of  the  master  of  a  ves- 
242.  It  is  said:  The  action  will  not  sel  to  the  mates  to  tie  the  hands  and 
lie  against  the  servant;  for  it  being  in  feet  of  a  sailor  will  be  no  justification 
obedience  to  his  master's  command,  to  them  for  the  assault  committed  in  ac- 
though  he  had  no  title,  yet  he  shall  be  cordance  with  the  command,  if  the  com- 
exeused.  And  this  rule  Justice  Scroggs  mand  was  unlawful.  Sroum  v.  Hoio- 
said  would  extend  to  all  cases  where  the  ard  (1817)  14  Johns.  119,  120. 
master's  command  was  not  to  do  an  ap-  In  Priest  v.  Hudson  River  R.  Go. 
parent  wrong;  for  if  the  master's  case  (1870)  40  How.  Pr.  456,  which  was  an 
depended  upon  a  title,  be  it  true  or  not,  action  of  trespass  for  assault  and  bat- 
it  is  enough  to  excuse  the  servant;  for  tery  against  the  master,  it  was  assumed 
otherwise  it  would  be  a  mischievous  that  the  action  would  lie  against  the 
thing  if  the  servant,  upon  all  occasions,  servant  who  committed  the  act. 
must  be  satisfied  with  his  master's  title  If  one  person  employ  another  to  com- 
and  right  before  he  obey  his  commands;  ™it  *"  assault  and  battery  or  any  other 
and  it  is  very  requisite  that  he  should  trespass,  and  the  act  is  perpetrated, 
be  satisfied,  if  an  action  should  lie  ^oth  are  guilty,  and  both  responsible  m 
against  him  for  what  he  doth  in  obedi-  ^^^^ea.  Bell  v.  M^ller  (1831)  5  Ohio, 
ence  to  his  master.  But  it  was  said,  ^'^^^  ^^^^  ^j^^^  .^  ^^^  ^  ^^^  ^^^^^  „f 
the  (a)  servant  cannot  plead  the  com-  ^^^  ^^^^^^  ^■^^^^  ^  ^^^^^^t  ^^^^  ^  ^^py 
mand  of  his  master  in  bar  of  a  trespass.  ^^  ^  uj^gj  ^^  delivered  it  to  a  third  per- 
And  it  was  likewise  said  that  in  this  gg^  jg  „„  justification.  Maloney  v. 
case  the  driving  of  the  cattle  by  the  Bartley  (1812)  3  Campb.  210. 
servant  to  the  grounds  of  his  master,  or  ID  Hempfling  v.  Btirr  (1886)  59  Mich, 
a  stranger's  helping  to  drive  them  with-  294,  26  N.  W.  496. 
out  being  requested,   is  justifiable.  H  A   private   soldier   may   prove   the 

8  In  Com.  V.  Rigney  ( 1862 )  4  Allen,  command  of  an  officer  in  justification  of 
316,  a  servant,  at  the  command  of  his  an  act  of  trespass  committed  by  him. 
master,  ejected  a  third  person  from  Trammell  v.  Bassett  (1866)  24  Ark. 
premises  in  possession  of  the  master,  and  499. 

he  was  held  liable  for  assault;  but  the  But  the  commands  of  those  in  com- 
question  of  the  effect  of  the  command  mand  of  troops  in  rebellion  against  the 
of  the  master  is  not  discussed,  the  ease  government  will  not  be  a  protection  to 
turning  upon  the  question  of  the  right  those  subject  to  the  commands  against 
to  effect  the  ejection.  liability  for  destroying  property  of  citi- 

If  a  servant  in  the  pursuance  of  the  zens.     Yost  v.  Stout    (1867)    4   Coldw. 
master's    works,    wrongfully    assault    a  205,  94  Am.  Dec.  194. 
third  person,  both  master  and  servant       1*  Buron  v.  Den-mow    ( 1848 )    2  Exch. 
are  liable  in  damages.     Can-field  v.  Chi-   167. 
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vidual  responsibility  for  his  own  wrong,  but  those  upholding  the 
joint  liability  must  necessarily  decide  that  the  servant  is  liable  for 
his  wrong;  but  in  the  majority  of  these  cases  there  is  very  little  dis- 
cussion of  the  question,  and  therefore  their  mere  citation  will  suiSce.^ 
2595.  Liability  of  servant  to  master. — There  can  be  no  doubt  as  to 
the  proposition  that  a  servant  is  directly  liable  to  his  master  for  any 
damage  occasioned  by  the  servant's  negligence  or  misconduct,  for 
which  the  master  is  liable  to  another.  As  between  the  master  and  a 
stranger,  the  servant  represents  the  master,  and  the  master  is  answer- 


1  In  the  following  cases,  where  the 
primary  question  was  whether  the  mas- 
ter and  servant  were  jointly  liable  for 
the  injury,  the  servant  was  held  liable 
to  third  persons  for  the  negligence  indi- 
cated, upon  the  ground  that  it  was  a 
misfeasance:  Indiana  Nitroglycerin  d 
Torpedo  Co.  v.  Lippinoott  Olass  Go. 
(1904)  —  Ind.  App.  — ,  72  N.  E.  183 
(negligence  in  shooting  gas  well)  ; 
Gardner  v.  Southern  R.  Go.  (1903)  65 
S.  C.  341,  43  S.  E.  816  (negligence  of 
engineer  in  running  his  engine)  ;  Riser 
V.  Southern  R.  Go.  (1903)  67  S.  C.  419, 
46  S.  E.  47  (conductor's  disobedience 
of  orders)  ;  Able  v.  Southern  R.  Go. 
(1906)  73  S.  C.  173,  52  S.  E.  962  (neg- 
ligence of  engineer  in  running  his  en- 
gine at  high  rate  of  speed  over  a  cross- 
ing) ;  Eastin  v.  Texas  &  P.  R.  Go. 
(1906)  99  Tex.  654,  92  S.  W.  838,  second 
appeal  (1907)  100  Tex.  556,  102  S.  W. 
105  (the  act  of  a  freight  agent  in  ship- 
ping cattle  over  a  certain  route,  con- 
trary to  a  direction  of  the  shipper). 

In  the  following  cases,  the  court,  in 
passing  upon  the  question  of  the  joint 
liability  of  the  master  and  the  negligent 
servant,  held  that  the  servant  was  liable 
for  the  negligent  act  indicated,  without 
discussion  of  the  question  whether  it 
was  nonfeasance  or  misfeasance :  Louis- 
ville &  N.  R.  Co.  V.  GoUihur  ( 1907 )  40 
Ind.  App.  480,  82  N.  E.  492  (failure  of 
a  train  despatcher  to  transmit  a  mes- 
sage correctly) ;  Chesapeake  <&  0.  R.  Co. 
v.  Dixon  (1898)  104  Ky.  608,  47  S.  W. 
615  (failure  of  an  engineer  to  give  sig- 
nals at  a  crossing  and  in  running  his 
train  over  the  crossing  at  a  dangerous 
rate  of  speed)  ;  Illinois  C.  R.  Co.  v. 
Coley  (1905)  121  Ky.  385,  1  L.R.A. 
(N.S.)  370,  89  S.  W.  234  (negligence  of 
engineer  in  running  against  a  traveler 
ah  a  crossing)  ;  Illinois  C.  R.  Co.  v. 
HoucUns  (1905)   121  Ky.  526,  1  L.R.A. 


(N.S.)  375,  123  Am.  St.  Rep.  205,  89 
S.  W.  530  (negligence  of  engineer  in 
leaving  his  engine  on  the  track)  ; 
Whalen  v.  Pennsylvania  R.  Go.    (1906) 

73  N.  J.  L.  192,  63  Atl.  993  (negligent 
handling  of  ferryboat  by  servant  in 
charge);  Blakely  v.  Greer  (1905)  7 
Ohio  C.  0.  N.  S.  169,  28  Ohio  G.  C. 
33  (negligent  shooting  of  stranger  en- 
tering premises  on  lawful  business,  with 
revolver  furnished  by  employer)  ;  Mor- 
rison V.  Northern  P.  R.  Go.  (1904)  34 
Wash.  70,  74  Pac.  1064  (negligence  of 
conductor  in  permitting  his  train  to 
pass  a  siding). 

In  the  following  cases,  which  involve 
the  question  of  the  joint  liability  of  the 
master  and  servant,  the  latter  was  held 
personally  liable  for  the  negligence  re- 
sulting in  an  injury  to  a  fellow  servant, 
upon  the  ground  that  it  was  a  misfeas- 
ance: Southern  R.  Co.  v.  Miller  (1907) 
1  Ga.  App.  616,  57  S.  E.  1090,  judgment 
for  plaintiff  affirmed  in  (1908)  3  Ga. 
App.  410,  59  S.  E.  1115  (failure  of  train 
crew  to  close  a  switch)  ;  Republic  Iron 
d  Steel  Go.  v.  Lee  (1907)  227  111.  246, 
81  N.  E.  411  (improper  repairing  of  belt 
by  foreman  in  charge  of  mill )  ;  Schum- 
pert  v.  Southern  R.  Go.  (1903)  65  S.  C. 
332,  95  Am.  St.  Rep.  802,  43  S.  E.  813 
(failure  of  engineer  of  special  train  to 
observe  the  rules)  ;  Carson  v.  Southern 
R.  Go.  (1903)  68  S.  C.  55,  46  S.  E.  525; 
Louisville  d  N.  R.  Go.  v.  Vincent  { 1905 ) 
116  Tenn.  317,  95  S.  W.  179,  8  Ann.  Gas. 
66  (negligence  of  engineer  and  conduc- 
tor in  starting  train  while  brakeman 
was  between  the  cars)  ;  Morrison  v. 
Northern  P.  R.  Go.  (1904)  34  Wash.  70, 

74  Pac.  1064. 

For  a  discussion  of  the  joint  liability 
of  master  and  servant  see  notes  to 
Greenberg  v.  Whitcomb  Timber  Co.  28 
L.R.A.  441  and  French  v.  Central 
Constr.  Co.  12  L.R.A. (N.S.)  669. 
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able  for  the  servant's  acts  under  the  doctrine  of  respondeat  superior. 
But  this  maxim  does  not  apply  as  between  master  and  servant,  whose 
liability  is  based  upon  his  contract.  He  is  bound  to  indemnify  the 
master  for  damages  resulting  from  his  failure  to  perform  the  duty 
which  he  owes  to  the  master  in  every  case.^ 

Even  in  those  jurisdictions  where  the  courts  still  adhere  to  the 
doctrine  that  a  servant  is  not  responsible  to  third  persons  for  mere 
nonfeasance,  the  courts  do  not  hold  that  the  servant  would  not  be 
liable  to  his  master  therefor.* 

Every  servant  is  bound  to  take  due  care  of  his  master's  property 
intrusted  to  him.  If  guilty  of  gross  negligence,  whereby  it  is  in- 
jured, he  is  liable  to  an  action.  So,  too,  if  guilty  of  fraud  or  mis- 
feasance, whereby  damage  has  accrued  to  his  master.*    Although  it 


^Zulkee  v.  Wing  (1866)  20  Wis. 
408,  91  Am.  Dec.  425;  White  v.  PMl- 
lipston  (1845)  10  Met.  108,  111;  Park- 
er V.  Gordon  (1838)  Dud.  L.  270. 

The  servant  is  liable  to  his  master  for 
what  the  master  has  had  to  pay  on  ac- 
count of  the  servant's  negligence.  Grand 
Trunk  li.  Go.  v.  Latham  (1874)  63  Me. 
177. 

The  owners  are  entitled  to  be  indemni- 
fied by  a  captain  for  damages  which 
they  have  sustained  in  consequence  of 
a  wrongful  capture  made  by  hira.  Dean 
V.  Angus  (1785)  Bee,  378,  Fed.  Cas.  No. 
3,703. 

In  Purviance  v.  Angus  (1786)  1 
Dall,  180,  184,  the  court  said :  "It  is  in- 
sisted upon  that  a  master  of  a  ship  is 
one  who,  for  his  knowledge  in  naviga- 
tion, fidelity  and  discretion,  hath  the 
government  of  the  ship  committed  to  his 
care  and  management;  that  he  must 
give  an  account  for  the  whole  charge, 
and,  upon  failure,  render  satisfaction. 
And  therefore,  if  misfortunes  happen,  if 
they  are  either  through  the  negligence, 
wilfulness,  or  ignorance  of  himself  or 
mariners,  he  must  be  responsible;  and 
his  owners  may  sue  him  for  reparation 
of  damages  jointly  or  separately,  both 
according  to  the  common  law  and  marine 
law.  .  .  .  And  it  must  appear  very 
strange  to  any  understanding  that  the 
owners  of  a  vessel  should  be  answerable 
in  damages  for  the  misconduct  of  the 
master,  merely  because  they  appointed 
him  master,  and  that  the  master,  the 
actual  malfeasor,  should  not  be  ac- 
countable over  to  them, — that  the  inno- 


cent should  suffer,  and  the  guilty  person 
go  scot  free. 

2  See  ante,  §2586. 

3  Grand  Trunk  R.  Co.  v.  Latham 
(1874)  63  Me.  177.  A  railway  com- 
pany when  sued  for  wages  by  an  em- 
ployee, may  set  off  a  claim  for  damages 
to  its  property  resulting  from  his  neg- 
ligence. Mobile  &  M.  R.  Co.  v.  Clanto?t 
(1877)  59  Ala.  392,  31  Am.  Rep.  15. 

An  instruction  that  an  engineer  of  a 
tugboat  is  not  an  insurer  of  the  boat 
upon  which  he  works,  and  is  not  respon- 
sible for  damage  to  the  machinery  which 
is  not  directly  attributable  to  his  neg- 
ligence, was  held  erroneous,  since  all 
that  is  necessary  is  that  it  be  fairly  at- 
tributable to  it  as  a  natural  result  or  a 
just  consequence.  Gilson  v.  Collin.s 
(1872)  66  111.  136,  citing  Story,  Agency, 
§217  (c). 

An  employee  who  has  caused  damage 
to  his  master's  appliances  by  his  negli- 
gence in  handling  them  is  not  exonerated 
from  liability  to  the  master,  merely  be- 
cause, vifhen  he  undertook  the  particu- 
lar service  in  question,  there  were  de- 
fects which  were  not  concealed  from 
him  in  the  appliances,  but  not  such  as 
would  have  prevented  him,  if  in  the 
exercise  of  due  care,  from  executing  the 
service.  MoUle  d  M.  R.  Go.  v.  Clanton 
(1877)  59  Ala.  392,  31  Am.  Rep.  15. 

If  the  master  is  not  in  fault,  he  may 
recover  from  his  servant  the  damages 
which  he  has  been  made  to  pay  to  a  third 
person  by  reason  of  the  servant's  neg- 
ligence while  in  the  master's  service. 
Costa  V.  Yochim  (1900)  104  La.  170,  28 
So.  992. 
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is  a  general  rule  that  a  pilot  is  not  an  insurer,  he  is  bound  to  use  due 
diligence  and  reasonable  care  and  skill,  and  is  liable  to  his  employer 
for  the  damages  which  the  latter's  vessel  sustains,  or  which  he  is  com- 
pelled to  pay  on  account  of  injuries  to  another's  vessel,  in  consequence 
of  the  failure  to  exercise  such  care  and  skill.* 


*  A  pilot  is  liable  to  the  owners  of  a 
vessel  hiring  him,  for  a  collision  loss 
they  are  forced  to  pay  because  of  his 
fault,  although  he  may  have  used  rea- 
sonable skill  and  diligence,  and,  being 
experienced  and  skilful,  may,  in  good 
faith,  have  exercised  his  best  judgment. 
Guy  V.  Donald  (1907)  14  L.R.A.(N.S.) 
1114,  85  C.  C.  A.  291,  157  Fed.  527,  13 
Ann.  Cas.  947. 

In  Hice  v.  Kugler  (]841)  6  Whart. 
336,  a  steersman  employed  by  the  plain- 
tiflF  to  run  his  boat  on  a  trip  down  the 
Delaware  river  was  held  liable  for  his 
negligence  in  crossing  too  near  a  dam, 
even  though  insuiiicient  facilities  were 
furnished  him,  since,  by  use  of  proper 
care,  he  could  have  avoided  the  injury. 

In  Eeridia  v.  Ayres  (1832)  12  Pick. 
334,  a  pilot  was  held  liable  to  the  owner 
for  the  negligent  acts  of  his  deputy  in 
running  a  vessel  upon  rocks  and  wreck- 
ing her. 

And  in  Slade  v.  State  (1850)  2  Ind. 
33,  a  pilot  and  sureties  on  his  bond  were 
held  liable  for  his  negligence  in  piloting 
boats  over  the  falls  of  the  Ohio  river. 

In  Santiago  v.  Morgan  (1851) 
Hoflfm.  Ops.  447,  Fed.  Cas.  No.  12,331, 
a  pilot  was  held  liable  for  negligence  in 
mnning  a  vessel  upon  a  shoal  in  open 
daylight,  while  the  wind  was  blowing 
off  the  shoal;  and  it  was  held  that  the 
fact  that  the  vessel  was  unprovided  with 
a  hawser,  by  means  of  which  she  might 
have  been  worked  off,  did  not  relieve 
him  for  running  her  aground.  It  was 
further  held  that  an  association  which 
constituted  a  partnership,  to  which  the 
pilot  belonged,  might  also  be  held  re- 
sponsible. 

In  Sideracudi  v.  Mapes  (1880)  3  Fed. 
873,  where  soft  ice  filled  a  slip  so  that 
a  landing  could  not  be  made  at  the 
time ;  and  the  pilot  informed  the  master 
that  a  position  in  the  river  was  a  safe 
anchorage,  and  left  the  ship;  and,  later, 
the  ice,  which  had  been  held  in  place 
by  the  wind,  floated  down  upon  the  ves- 
sel and  damaged  her, — the  pilot  was 
held  liable  to  the  master  of  the  vessel, 
since  the  danger  of  the  anchorage  was 


obvious  and  well  known  to  the  pilot, 
the  ice  being  held  in  place  only  by  the 
wind,  and  the  relation  of  the  parties 
calling  for  a  full  statement  of  the  dan- 
ger; and  the  fact  that  the  statement 
was  made  with  no  wrongful  intent  was 
held  not  to  affect  his  liability. 

In  Yates  v.  Brown  (1829)  8  Pick.  23, 
where  the  question  was  the  owner's 
liability  for  damage  done  while  the  ves- 
sel wa-s  under  the  pilot's  control,  the 
court  said:  "It  is  more  convenient  that 
such  owner  should  seek  his  remedy 
against  the  pilot  whom  he  has  selected 
for  his  service  than  that  the  injured 
party  should;  and  it  is  more  conform- 
able to  the  general  spirit  of  the  law; 
for,  although  .  .  .  [he]  holds  his 
commission  under  the  executive  author- 
ity of  the  commonwealth,  yet,  in  many 
respects  he  is  the  servant  of  the  owner 
who  employs  him,  and,  in  regard  to  the 
time  of  sailing,  is  undoubtedly  under 
the  direction  of  the  owner." 

In  Brannan  v.  Hoel  (1860)  15  La. 
Ann.  308,  where  an  owner  compromised 
a  claim  for  damages  caused  by  a  col- 
lision occurring  through  the  fault  of  a 
pilot  in  not  seeing  the  boats  which  were 
damaged,  and  because  he  was  proceeding 
at  an  excessive  speed,  the  owner  was 
held  entitled  to  recover  from  the  pilot, 
since  negligence  was  clearly  shown;  and 
it  was  held  that  liability  could  not  be 
avoided  because  other  persons  were  cul- 
pable, as  in  such  case  they  are  bound  in 
solido  with  the  other  negligent  parties. 

In  Campbell  v.  Williamson  (1851)  1 
Phila.  198,  where  the  owner  of  a  vessel 
had  paid  damages  for  the  sinking  of  a 
barge  by  his  vessel  while  in  charge  of  a 
pilot,  it  was  held  that  the  pilot  was  lia- 
ble to  the  owner  for  the  loss  if  he  failed 
to  exercise  ordinary  care.  The  court 
said:  "The  legal  liability  of  a  pilot 
corresponds  with  the  high  responsibility 
of  his  position.  He  is  under  obligation 
to  his  employers,  as  well  as  to  third 
persons,  to  have  and  exercise  proper 
care  and  skill  in  the  navigation  of  the 
vessel.  He  is  liable  to  his  employers, 
and,  in  collision  cases,  to  third  persons. 
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It  has  been  held  that  in  order  that  a  common  carrier  may  maintain 
an  action  to  recover  from  a  servant  a  sum  of  money  which  the  former 
paid  to  a  third  person,  to  discharge  a  liability  incurred  through  the 
negligence  of  the  servant,  it  is  not  necessary  the  employer  should 
resist  the  demand  to  action  and  judgment.  He  may  recover  what 
he  has  voluntarily  and  actually  paid,  but  not  exceeding  the  sum  for 
which  he  was  made  legally  liable.^ 

But  in  Wisconsin  the  rule  appears  to  be  otherwise,  and  there  the 
master  must  be  compelled  to  pay  before  he  can  fall  back  on  the  serv- 
ant; at  least,  for  the  purpose  of  determining  when  the  statute  of 
limitations  begins  to  run.* 

A  servant  who  requests  his  master  to  defend  a  suit  for  injuries 
occasioned  by  the  former's  misconduct  has  been  held  liable  for  the 
costs  and  counsel  fees  therein,  as  well  as  for  the  amount  recovered  as 
damages.' 

And  it  has  been  declared  that  a  judgment  against  the  master  in 
favor  of  a  third  person,  for  damages  caused  by  a  servant's  negligence, 
is  correctly  taken  as  the  basis  for  the  judgment  in  the  case  against  the 
servant,  unless  error  is  shown.* 

Although  a  servant  is  liable  for  his  ovtu  misconduct,  a  superior 
servant  should  not  be  held  responsible  for  the  fault  of  an  inferior 
servant  except  under  such  circumstances  as  would  render  him  an- 
swerable to  the  person  injured;  or,  at  least,  unless  he  was  guilty  of  a 
nonfeasance  contributing  to  the  injury.  If  the  court  should  take  the 
view  that  a  servant  is  not  liable  to  a  third  person  for  a  nonfeasance, 
this  would  not  excuse  the  superior  servant  from  liability  to  the  master 
if  he  was  in  fact  guilty  of  a  neglect  of  duty.  But  ordinarily  the  su- 
perior servant  would  not  be  liable  to  the  master  for  the  wrongful  act 
of  a  subordinate.'  The  liability  of  the  servant  to  the  master,  growing 
out  of  special  contracts  between  master  and  servant,  is  not  here  con- 
sidered. 

for  any  injury   arising  from  his   care-  ^  Gaffner  v.  Johnson  (1905)  39  Wash, 

lessness  and  unskilfulness.     If  the  own-  437,  81  Pac.  859. 

era  have  to  pay  for  his  want  of  care  and  V  Grand    Trunk    S.    Co.    v.    Latham 

skill,  they  have  their  action  over  against  (1874)    63  Me.  177. 

him,    on    the    ordinary    principles    that  ^  Costa    v.    Yochim    (1900)     104    La. 

govern  the  relation  of  master  and  serv-  170,  28  So.  992. 

ant.  And  in  collision  cases  the  persons  9  The  master  of  a  vessel  is  not  person- 
injured  may,  both  by  the  civil  and  com-  ally  liable  to  the  owners  for  damage 
mon  law,  have  their  remedy  against  the  done  to  the  cargo  through  the  fault  or 
pilot  and  employers,  or  either  of  them."  negligence  of  the  mate.  Petrie  v.  Ait- 
i  Smith  V.  Foran  (1875)  43  Conn,  chison  &  Co.  (1841)  16  F.  C.  492; 
244,  .21  Am.  Rep.  647.  Fraser,  Mast.,  etc.,  286. 
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A.  At  common  law. 

2596.  General  statement  of  doctrine  of  enticement  and  harboring. — 

Compare  §  2602,  post.  "Whatever  may  have  been  the  origin  or 
foundation  of  the  law  as  to  enticing  of  servants,"  said  Crompton,  J., 
in  the  leading  case  of  Lumley  v.  Gye,^  "and  whether  it  be,  as  eon- 

1(1853)  2  El.  &  Bl.  216,  224,  1  Eng.  liciously  intending  to  injure  him,  en- 
Rul.  Cas.  706,  Queen's  Bench.  The  ticed  and  procured  her  to  depart  from 
pleadings  in  that  case  are  described  in  and  out  of  his  said  employment.  These 
§  2610,  post,  note  1.  Erie,  J.,  said  counts  are  demurred  to,  and  the  de- 
the  question  to  be  reviewed  was  murrers  raise  the  questions  whether  an 
"whether  an  action  will  lie  by  the  action  will  lie  against  a  third  party  for 
proprietor  of  a  theater  against  a  maliciously  and  injuriously  enticing 
person  who  maliciously  procures  an  and  procuring  another  to  break  a  con- 
entire  abandonment  of  a  contract  to  tract  for  exclusive  service  as  a  singer 
perform  exclusively  at  that  theater  for  and  theatrical  performer:  in  the  first 
a  certain  time,  whereby  damage  was  place,  while  the  contract  is  merely  ex- 
sustained."  The  case  was  more  fully  ecutory;  in  the  second,  after  it  is  in 
stated  by  Coleridge,  J.,  as  follows:  course  of  execution."  A  majority  of  the 
"The  plaintiff  in  this  case,  by  the  first  judges  held  that  the  plaintiff  was  en- 
count  of  his  declaration,  shapes  his  case  titled  to  judgment. 

in  substance  as  follows:  he  alleges  a  Coleridge,  J.,  dissented  in  what  has 
contract  made  between  himself  and  Jo-  been  often  termed  a  powerful  opinion, 
hanna  Wagner  for  her  to  perform  in  In  the  course  of  his  discussion  he  spoke 
his  theater  in  operas  for  a  specified  of  the  "manifest  absurdity  in  attempt- 
time,  i.  e.,  from  the  15th  April  to  the  ing  to  trace  up  the  act  of  a  free  agent 
15th  July,  on  certain  terms,  and  among  breaking  a  contract  to  all  the  advisers 
these,  one  that  she  was  not,  during  the  who  may  have  influenced  his  mind, 
time,  to  sing  or  use  her  talents  else-  more  or  less  honestly,  more  or  less 
where  than  in  his  theater  without  his  powerfully,  and  to  make  them  respon- 
written  authority.  He  then  complains  sible  civilly  for  the  consequences  of 
that  the  defendant,  knowing  the  prom-  what,  after  all,  is  his  own  act,  and  for 
isea,  and  maliciously  intending  to  in-  the  whole  of  the  hurtful  consequences 
jure  him,  and  to  prevent  Johanna  Wag-  of  which  the  law  makes  him  directly 
ner  from  performing  according  to  her  and  fully  responsible,  [p.  248.]  .  .  . 
contract,  whilst  the  agreement  was  in  The  procurer  has  not  done  the  hurtful 
full  force,  but  before  the  commencement  act;  what  he  has  done  is  too  remote 
of  the  term,  on  the  8th  April,  enticed  from  the  damage  to  make  him  answer- 
and  procured  her  to  make  default  in  able  for  it.  [p.  249.]  ...  To  draw 
singing  or  performing  at  the  theater,  a  line  between  advice,  persuasion,  en- 
and  to  depart  from  and  abandon  her  ticement,  and  procurement  is  practic- 
ccntract,  against  his  will  and  without  ally  impossible  in  a  court  of  justice; 
his  written  authority,  by  means  of  who  shall  say  how  much  of  a  free 
which  enticement  and  procurement  she  agent's  resolution  flows  from  the  inter- 
unlawfully  and  wrongfully  wholly  re-  ference  of  other  minds,  or  the  indepen- 
fused  to  perform  her  contract,  and  he  dent  resolution  of  his  own?  This  is  a 
sustained  special  damage.  The  2d  count  matter  for  a  casuist  rather  than  a  ju- 
applies  to  an  enticement,  after  certain  rist;  still  less  is  it  for  the  juryman, 
proceedings  in  equity,  to  Johanna  Wag-  Again,  why  draw  the  line  between  bad 
ner  to  continue  her  default  for  the  real-  and  good  faith?  If  advice  given  mala 
due  of  the  term.  The  3d  count  states  fide,  and  loss  sustained,  entitle  me  to 
that  Johanna  Wagner  was  hired  and  en-  damages,  why,  though  the  advice  be 
gaged  by  the  plaintiff  to  sing  and  per-  given  honestly,  but  under  wrong  in- 
form at  his  theater,  for  a  certain  time,  formation,  with  a  loss  sustained,  am  I 
as  his  dramatic  artiste,  for  reward,  and  not  entitled  to  them  ?  According  to  all 
had  become  and  was  such  dramatic  ar-  legal  analogies,  the  bona  fides  of  him 
tiste,  and  complains  that  defendant,  ma-  who,  by  a  conscious  wilful  act,  directly 
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tended  by  the  plaintiflF,  an  instance  and  branch  of  a  wider  rule,  or 
whether  it  be,  as  contended  by  the  defendant,  an  anomaly  and  an 
exception  from  the  general  rule  of  law  on  such  subjects,  it  must  now 
be  considered  clear  law  that  a  person  who  wrongfully  and  maliciously, 
or,  which  is  the  same  thing,  with  notice,  interrupts  the  relation  sub- 
sisting between  master  and  servant  by  procuring  the  servant  to  de- 
part from  the  master's  service,  or  by  harboring  and  keeping  him  as 
servant  after  he  has  quitted  it,  and  during  the  time  stipulated  for 
as  the  period  of  service,  whereby  the  master  is  injured,  commits  a 
wrongful  act  for  which  he  is  responsible  at  law."*  The  ground  of 
liability  for  persuading  a  servant  to  break  his  contract  to  serve  for 


injures  me,  will  not  relieve  him  from 
the  obligation  to  compensate  me  in  dam- 
ages for  my  loss.  Again,  where  several 
persons  happen  to  persuade  to  the  same 
effect,  and  in  the  result  the  party  per- 
suaded acts  upon  the  advice,  how  is  it 
to  be  determined  against  whom  the  ac- 
tion may  be  brought,  whether  they  are 
to  be  sued  jointly  or  severally,  in  what 
proportion  damages  are  to  be  recovered? 
Again,  if,  instead  of  limiting  our  re- 
course to  the  agent,  actual  or  construc- 
tive, we  will  go  back  to  the  person  who 
immediately  persuades  or  procures  liim 
one  step,  why  are  we  to  stop  there?  The 
first  mover,  and  the  malicious  mover, 
too,  may  be  removed  several  steps  back- 
ward from  the  party  actually  induced 
to  break  the  contract;  why  are  we  not 
to  trace  him  out?  Morally  he  may  be 
the  most  guilty,  [pp.  252,  253.]"  And 
in  another  place  he  said:  "The  exist- 
ence of  the  intention,  that  is,  the  malice, 
will  in  some  cases  be  an  essential  in- 
gredient in  order  to  constitute  the 
wrongfulness  or  injurious  nature  of  the 
act;  but  it  will  neither  supply  the  want 
of  the  act  itself,  nor  its  hurtful  conse- 
quence: however  complete  the  injuries, 
■And  whether  M'ith  malice  or  without,  if 
the  act  be,  after  all,  sine  damno,  no  ac- 
tion on  the  case  will  lie."    [p.  247.] 

In  Bowen  v.  Hall  (1881)  L.  E..  6  Q. 
B.  Div.  333,  339,  1  Eng.  Rul.  Cas.  717,  in 
the  court  of  appeal,  reaffirming  the  de- 
cision of  the  majority  of  the  court  in 
Lumley  v.  Gye  (1853)  2  El.  &  Bl.  216, 
22  L.  J.  Q.  B.  N.  S.  463,  17  Jur.  827,  1 
Week.  Rep.  432,  1  Eng.  Rul.  Cas.  706, 
above  cited,  and  holding  the  defendants 
liable  for  persuading  a  third  person  to 
break  a  contract  between  him  and  the 
plaintiff,  though  the  contract  for  per- 
M.  &  S.  Vol.  VII.— 502. 


sonal  service  in  that  case  was  not  one 
which  established  strictly  for  all  pur- 
poses the  relation  of  master  and  serv- 
ant, Brett,  L.  J.,  said:  "It  cannot  be 
maintained  that  it  is  not  a  natural  and 
probable  consequence  of  that  act  of  per- 
suasion that  the  third  person  will  break 
his  contract.  It  is  not  only  the  natural 
and  probable  consequence,  but,  by  the 
terms  of  the  proposition,  which  involves 
the  success  of  the  persuasion,  it  is  the 
actual  consequence.  Unless  there  be 
some  technical  doctrine  to  oblige  one  to 
say  so,  it  seems  impossible  to  say  cor- 
rectly, in  point  of  fact,  that  the  breach 
of  contract  is  too  remote  a  consequence 
of  the  act  of  the  defendants.  .  .  . 
The  injury  is,  in  such  a  case,  in  law  as 
well  as  in  fact,  a  natural  and  probable 
consequence  of  the  cause,  because  it  is 
in  fact  the  consequence  of  the  cause, 
and  there  is  no  technical  rule  against 
the  truth  being  recognized."  Lord  Cole- 
ridge, Ch.  J.,  wrote  a  dissenting  opin- 
ion, and  urged  that  Lumley  v.  Gye, 
above  cited,  should  be  overruled. 

2  "To  the  relation  between  master  and 
servant,  and  the  rights  accruing  there- 
from, there  are  two  species  of  injuries 
incident.  The  one  is  retaining  a  man's 
hired  servant  before  his  time  is  expired ; 
the  other  is  beating  or  confining  him  in 
such  a  manner  that  he  is  not  able  to 
perform  his  work.  As  to  the  fir3t,^the 
retaining  another  person's  servant  dur- 
ing the  time  he  has  agreed  to  serve  his 
present  master, — this,  as  it  is  an  un- 
gentlemanlike,  so  it  is  also  an  illegal, 
act.  For  every  master  has  by  his  con- 
tract purchased  for  a  valuable  consid- 
eration the  service  of  his  domestics  for 
a  limited  time;  the  inveigling  or  hLrinij 
his  servant,  which  induces  a  breach  of 
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a  definite  time  has  been  succinctly  stated  as  follows:  "Each  party 
to  such  a  contract  has  a  property  interest  in  it.  If  either  breaks  it, 
he  does  a  wrong  for  which  the  other  is  entitled  to  a  remedy.  And 
whoever  knowingly  makes  himself  a  party  to  a  wrongful  and  injuri- 
ous act  becomes  equally  liable.'"  Absence  of  lawful  excuse  for  the 
defendant's  conduct  is  an  important  qualification  of  the  rule.  Speak- 
ing of  Lurrdey  v.  Gye,^  Lord  Macnaghten  expressed  himself  as  fol- 
lows in  Quinn  v.  Leathern:  ^  "I  have  no  hesitation  in  saying  that  I 
think  the  decision  was  right,  not  on  the  ground  of  malicious  inten- 
tion,— that  was  not,  I  think,  the  gist  of  the  action, — but  on  the 
ground  that  a  violation  of  legal  right  committed  knowingly  is  a 
cause  of  action,  and  that  it  is  a  violation  of  legal  right  to  interfere 
with  contractual  relations  recognized  by  law  if  there  be  no  sufficient 
justification  for  the  interference."  *  In  an  action  at  common  law 
for  enticing  away  and  harboring  a  servant  under  contract  to  serve 
the  plaintiff,  it  is  no  defense  that  the  servant  had  not  actually  en- 
tered into  the  service  of  the  plaintiff  or  performed  any  work  for  him.' 
But  it  may  be  otherwise  in  an  action  founded  upon  a  statute.' 

this  contract,  is  therefore  an  injury  to  6  As  to  what  constitutes  sufficient  jus- 
the  master ;  and  for  that  injury  the  law  tification,  see  §  2600,  post. 
has  given  him  a  remedy  by  a  special  '  Fitzgerald  v.  Stapleton  ( 1857 )  New- 
action  on  the  case;  and  he  may  also  foundl.  Rep.  (1854-1864)  170;  Lumley 
have  an  action  against  the  servant  for  v.  Qye  (1853)  2  El.  &  Bl.  216.  225,  1 
the  nonperformance  of  his  agreement.  Eng.  Rul.  Cas.  706,  per  Crompton,  J., 
But,  if  the  new  master  was  not  ap-  and  at  p.  234,  per  Erie,  J.  Crompton, 
prised  of  the  former  contract,  no  action  J.,  said:  "The  wrong  and  injury  are 
lies  against  him,  unless  he  refuses  to  surely  the  same,  whether  the  wrong- 
restore  the  servant,  upon  demand."  3  doer  entices  away  the  gardener,  who 
Bl.  Com.  142.  has  hired  himself  for  a  year,  the  night 

3  Per    Baker,    J.,    in    Iron    Moulders'  before  he  is  to  go  to  work,  or  after  he 

Union  v.  Allis-Cluilmers  Co.    (1908)    20  has  planted  the  first  cabbage  on  the  first 

L.R.A.  (N.S.)   315,  319,  91  C.  C.  A.  631,  morning   of  his   service;    and   I   should 

166  Fed.  45.  be    sorry    to    support    a    distinction    so 

"The  general   principle   is  announced  unjust    and    so    repugnant    to   common 

in  Com.  Dig.  'Action  on  the  Case,'  A:  sense,  unless   bound  to   do   so  by   some 

'In  all  cases  where  a  man  has  a,  tcm-  rule  or  authority  of  law  plainly  show- 

poral  loss  or  damage  by  the  wrong  of  ing  that   such   distinction   exists.     The 

another,  he  may  have  an  action  upon  proposition  of  the  defendant  that  there 

the   case   to    be   repaired    in    damages.'  must   be   a    service   actually    subsisting 

The  intentional  causing  of  such  loss  to  seems   to   be   inconsistent  with  the   au- 

another,  without  justifiable  cause,   and  thorities  that  show  these  actions  to  be 

with  the  malicious  purpose  to  inflict  it,  maintainable  for  receiving  or  harboring 

is  of  itself  a  wrong.     This  proposition  servants  after  they  have  left  the  actual 

seems  to  be  fully  sustained  by  the  ref-  service  of  the  master." 

erences  in  the  case  of  Garew  v.  Ruther-  In  Bixby  v.  Dwnlap   (1876)   56  N.  H. 

ford  (1870)    106  Mass.  1,  10,  11,  8  Am.  456,    22    Am.   Rep.    475,   the   defendant 

Rep.  287."     Per  Wells,  J.,  in  Walker  v.  was    held    liable    for    enticement    of    a 

Cronin  (1871)   107  Mass.  555,  562.  female   domestic   servant,   although   she 

i  See  note  1  supra.  had  not,  in  pursuance  of  her  contract, 

B  [1901]   A.   C.  495,   510,   1   B.  R.   C.  entered  the  plaintiff's  service. 

107.  In  Barron  v.  Collins    (1873)    49  Ga. 
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2597.  Prevalence  of  doctrine,  and  variations  thereof. — The  rule  of 
civil  liability  for  inducing  an  employee  to  quit  the  service  of  his  em- 
ployer, as  laid  down  in  the  leading  case  cited  and  quoted  in  the  pre- 
ceding section/  has  heen  very  generally*  but  not  universally^  adopted. 
In  a  few  jurisdictions  it  is  held  that  wrongful  means  other  than  mere 
persuasion  must  be  used  in  order  to  render  a  person  liable  in  dam- 
ages for  enticement  of  a  servant.* 

2598.  Character  of  service  interfered  with. —  As  to  the  effect  of 
statutes  upon  this  question,  see  §  2615,  fost.  It  has  sometimes  been 
supposed  that  the  doctrine  of  liability  in  damages  for  enticing  away 
a  servant,  as  stated  in  the  preceding  sections,  sprang  from  the  English 

580,  the  court  queried  whether  an  action  Mach.  Co.  v.  Rohinson   (1903)   41  Misc. 

for  enticing  away  a  contracted  servant  329,  84  N.  Y.  Supp.  837,  Nash,  J.,  said: 

will  lie  if  the  service  has  not  actually  "It  seems  that  the  common-law  right  of 

commenced.      Compare   Bryan   v.    State  action  for  enticing  away  from  the  mas- 

(1871)  44  Ga.  328,  331,  334.  ter  a  servant  has  not  been  taken  away, 

8  See  §  2616,  post.  unless  possibly  for  the  purpose  of  ob- 

1  §  2596,  074*6.  taining  an   advance   in   or   maintaining 

2  See  the  subject  note  on  "Civil  liabil-  the  rate  of  wages."  And  see  New  York 
ity  for  enticing  servant  to  quit,"  in  5  cases  cited  §  2612,  post. 

L.R.A.  (N.S.)  1091.  The  cases  cited  in  4  In  Kentucky  an  action  does  not  lie 
that  note,  as  well  as  numerous  others,  at  common  law  for  maliciously  inducing 
are  cited  in  the  notes  to  the  following  a  servant  to  break  his  contract  of  serv- 
sections  in  this  worlc  which  treat  of  lia-  ice,  in  the  absence  of  coercion  or  de- 
bility for  enticement  and  harboring  of  ception  practised  upon  the  servant, 
servants.  See  also  Branch  v.  Roth  Bourlier  Bros.  v.  Macauley  (1891)  91 
(1904)  10  Ont.  L.  Rep.  284,  4  Ann.  Cas.  Ky.  135,  11  L.R.A.  550,  34  Am.  St.  Rep. 
1024,    and   the   cases   holding   that   the  171,  15  S.  W.  60. 

malicious  procurement  of  the  breach  of  In  Louisiana  is  is  held  that  "employ- 
any  contract  is  actionable,  to  which  ref-  ing  a  laborer  already  employed  by  an- 
erence  is  made  in  §  2599,  post.  other  person  will  not  create  a  liability 
"The  decision  arrived  at  in  [Lumley  on  the  part  of  the  one  employing  him, 
V.  Gye,  quoted  in  the  last  preceding  sec-  unless  it  is  done  with  some  degree  of 
tion]  has  never  been  reversed  or  the  threat,  fraud,  falsehood,  deception,  or 
principle  laid  down  questioned  by  later  benefit."  Kline  v.  Eubanhs  (1902)  109 
decisions."  Hewitt  v.  Ontario  Copper  La.  241,  33  So.  211.  See  also  Wolf  v. 
Lightning  Rod  Co.  (1879)  44  U.  C.  Q.  'New  Orleans  Tailor-Made  Pants  Co. 
B.  287,  per  Cameron,  J.  (1904)    113   La.   388,  67  L.R.A.   65,   37 

3  "It  is  at  least  a  matter  of  grave  So.  2;  DicJcson  v.  Dickson  (1881)  33  La. 
doubt"  whether  an  action  is  maintain-  Ann.  1261. 

able  in  New  York  for  damages  for  en-  In    California    it   was    held    that   an 

ticing  away  a  servant  and  inducing  him  action    will    not    lie    against    one    who, 

to  break   his   contract   of  service.     Per  from    malicious    motives,    but    without 

Smith,  J.,  in  Rogers  v.  Evarts    (1891)  threats,   violence,   fraud,   falsehood,   de- 

17  N.  Y.  Supp.  264,  judgment  affirmed  ception,   or   benefit   to   himself,   induces 

in   (1893)   67  Hun,  294,  22  N.  Y.  Supp.  another  to  violate  his  contract  with  the 

306.    To  the  same  point  see  Reynolds  v.  plaintiff,   except  where  the  contract  is 

Everett    (1893)    67  Hun,  294,  22  N.  Y.  for  personal  services  involving  the  rela- 

Supp.  306,  judgment  affirmed  in   (1894)  tion  of  master  and  servant.     Boyson  v. 

144  N.  Y.  189,  39  N.  E.  72;  Johnston  Thorn    (1893)    98   Cal.   578,  21   L.R.A. 

Harvester   Co.   v.    Meinhardt    (1880)    9  233,  33  Pac.  492. 
Abb.  N.  C.  393.     But  in  W.  P.  Davis 
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statute  of  laborers/  and  was  confined  to  menial  service.*  But  in  the 
leading  English  case,  Crompton,  J.,  speaking  of  "the  usual  rule  of 
law  giving  a  remedy  in  case  of  enticing  away  servants,"  said :  "The 
nature  of  the  injury  and  of  the  damage  being  the  same,  and  the  sup- 
posed right  of  action  being  in  strict  analogy  to  the  ordinary  case  of 
master  and  servant,  I  see  no  reason  for  confining  the  case  to  services 
or  engagements  under  contracts  for  services  of  any  particular  descrip- 
tion ;  and  I  think  that  the  remedy,  in  the  absence  of  any  legal  reason 
to  the  contrary,  may  well  apply  to  all  cases  where  there  is  an  unlaw- 
ful and  malicious  enticing  away  of  any  person  employed  to  give  his 
personal  labor  or  service  for  a  given  tim'e  under  the  direction  of  a 
master  or  employer  who  is  injured  by  the  wrongful  act."  ' 

1  As  to  the  statute  of  laborers,  Wight-  service  in  which  they  were  engaged,  and 
man,  J.,  said  in  Lumley  v.  Gye  (1853)  have  been  retained  by  another,  who 
2  El.  &  Bl.  216,  241,  1  Eng.  Rul.  Gas.  knew  of  their  previous  employment." 
706:  "It  was  passed  in  the  25th  year  "We  are  satisfied  that  it  [the  doc- 
of  Edward  the  3d  (stat.  1),  and  recites  trine]  is  founded  upon  the  legal  right 
that  so  many  of  the  people,  especially  derived  from  the  contract,  and  not 
workmen  and  servants,  had  died  of  the  merely  upon  the  relation  of  master  and 
plague  tliat  those  that  remained  re-  servant,  and  that  it  applies  to  all  con- 
quired  excessive  wages,  and  that  there  tracts  of  employment,  if  not  to  con- 
was  lack  of  ploughmen  and  such  labor-  tracts  of  every  description."  Per  Wells, 
ers,  and  then  obliged  every  person  with-  J.,  in  Walker  v.  Cronin  (1871)  107 
in  the  age  of  sixty,  not  living  in  mer-  Mass.  555,  567.  In  Saskins  v.  Royster 
chandise,  nor  exercising  any  craft,  nor  (1874)  70  N.  C.  601,  16  Am.  Rep.  780, 
having  of  his  own  whereof  he  may  live,  Rodman,  J.,  said:  "We  take  it  to  be 
nor  proper  land  which  he  may  till  him-  a  settled  principle  of  law  that  if  one 
self,  to  serve  whoever  might  require  him  contracts  upon  a  consideration  to  render 
at  such  wages  as  were  paid  in  the  personal  services  for  another,  any  third 
twentieth  year  of  the  King's  reign,  or  person  who  maliciously,  that  is,  without 
five  or  six  other  years  before.  The  rem-  a  lawful  justification,  induces  the  party 
cdies  and  penalties  given  by  this  and  who  contracted  to  render  the  service  to 
the  next  subsequent  statute  of  labor-  refuse  to  do  so,  is  liable  to  the  injured 
ers  were  limited  to  the  persons  de-  party  in  an  action  for  damages.  It 
scribed  in  them;  but  the  remedies  given  need  scarcely  be  said  that  there  is  noth- 
by  the  common  law  are  not  in  terms  ing  in  this  principle  inconsistent  with 
limited  to  any  description  of  servant  personal  freedom,  else  we  should  not 
or  service."  find  it  in  the  laws  of  the  freest  and  most 

2  See  remarks  by  Crompton,  J.,  Lum-  enlightened  states  in  the  world.  It  ex- 
ley  V.  Gye  ( 1853 )  2  El.  &  Bl.  216,  224,  1  tends  impartially  to  every  grade  of 
Eng.  Rul.  Cas.  706,  and  by  the  court  in  service,  from  the  most  brilliant  ana 
Walker  V.  Cronin  (1871)  107  Mass.  555,  best  paid  to  the  most  homely.  .  .  . 
567.  It  is  not  derived  from  any  idea  of  prop- 

S  Lumley  v.   Gye    (1853)    2  El.  &  Bl.  erty  by  the  one  party  in  the  other,  but 

216,  227,  1  Eng.  Rul.  Cas.  706.     In  the  is  an  inference  from  the  obligation  of  a 

same  case,  at  p.  232,  Erie,  J.,  took  the  contract  freely  made  by  competent  per- 

same  view,  as  did  Wightman,  J.,  at  p.  sons.     We  are  relieved  from  any  labor 

240,    who    also    said:      "The    right    to  in  finding  authorities  for  this  principle 

maintain  such  an  action  is  by  the  com-  by  a  very  recent  decision  of  the  supreme 

mon    law,    and   not   by   the    statute    of  court    of    Massachusetts,    in    which    a 

laborers,   which,  however,  gives  a  rem-  learned    and    able    judge    delivers    the 

edy,  which  the  common  law  did  not,  in  opinion  of  the  court.     Walker  v.  Cronin 

cases  where  persons  within  the  purview  (1871)  107  Mass.  555." 

of  the  statute  have  voluntarily  left  the  An  agricultural  laborer,  working  pur- 
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There  was  no  reported  case  in  which  an  action  had  been  brought 
for  maliciously  procuring  a  person  to  refuse  to  perform  a  contract 
other  than  a  contract  between  master  and  servant,*  or  directly  held  to 
be  maintainable,  prior  to  the  decision  in  Lumley  v.  Gye.^  The  ma- 
jority of  the  judges  in  that  case  were  inclined  to  the  opinion  that  an 
action  would  lie  for  the  malicious  procurement  of  the  breach  of  any 
contract,  though  not  for  personal  services,  if,  by  the  procurement, 
damage  was  intended  to  result,  and  did  result,  to  the  plaintiff.^ 

suant  to   a  contract  to  give  his  entire  Rep.  367,  45  J.  P.  373,  1  Eng.  Rul.  Cas. 

time  under  the  exclusive  direction  and  717. 

control   of   his    employer,   is   a   servant  6  So  stated,  and  correctly,  in  Employ- 

■within  the   doctrine   of   enticement,   al-  ing   Printers'    Club   v.   Dr.   Blosser   Co. 

though  he  is  to  be  paid  by  a  share  of  (1905)    122  Ga.  509,  69  L.R.A.  90,  106 

the  crop.     Huff  v.  Watkins    (1880)    15  Am.  St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas. 

S.  C.  82,  40  Am.  Rep.  680.  694,  by  Evans,  J.,  who  continued  as  fol- 

In  Daniel  v.  Swearengen  (1875)  6  S.  lovrs:  "This  ease  was  followed  in 
C.  297,  303,  24  Am.  Rep.  471,  where  Bovxn  v.  Hall  (1881)  L.  R.  6  Q.  B.  Div. 
counsel  contended  that  liability  at  com-  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N. 
mon  law  for  enticement  must  be  re-  S.  75,  29  Week.  Rep.  367,  45  J.  P.  373, 
stricted  to  domestic  servants,  and  can-  1  Eng.  Rul.  Cas.  717.  In  1893  the  same 
not  be  extended  to  laborers,  Moses,  Oh.  question  was  before  the  court  of  appeal 
J.,  said:  "We  cannot  see  on  what  of  the  Queen's  bench  division  (Temper- 
principle  such  a  distinction  can  rest,  ton  v.  Russell  [1893]  1  Q.  B.  715,  62  L. 
From  the  nature  of  the  service  in  which  J.  Q.  B.  N.  S.  412,  4  Reports,  376,  69  L. 
a  large  majority  of  laborers  are  en-  T.  N.  S.  78,  41  Week.  Rep.  565,  57  J. 
gaged  in  this  state,  the  profit  which  is  P.  676),  and  the  cases  of  Lumley  v. 
to  be  made  from  it  depends  on  their  Gye  and  Bovyen  v.  Hall  were  examined 
employment  for  the  year.  The  loss  of  and  approved;  and  these  cases  were 
agricultural  labor,  for  even  a  few  days,  there  said  to  rest  upon  the  principle 
might  often  prove  of  irreparable  in-  that  to  maliciously  procure  a  person  to 
jury  to  the  crop,  and  an  equal  if  not  break  a  contractual  relation  which  all 
greater  necessity  would  seem  to  exist  are  bound  by  law  to  respect  is  action- 
for  extending  the  rights  of  the  em-  able;  and  that  a  right  of  action  for 
ployer  which  pertain  to  the  relation  maliciously  procuring  a  breach  of  con- 
in  which  he  stands  to  the  domestic  serv-  tract  is  not  confined  to  contracts  of 
ant,  not  only  to  the  farm  laborer,  but  personal  service.  By  many  it  was 
the  mechanic.  The  place  of  the  domes-  thought  that  the  House  of  Lords'  case 
tic  can  be  more  readily  supplied,  and  of  Allen  v.  Flood  [1898]  A.  C.  1,  62  J. 
the  loss  occasioned  by  the  sudden  de-  P.  585,  67  L.  J.  Q.  B.  N.  S.  119,  77  L. 
parture  of  the  farm  hand  or  the  me-  T.  N.  S.  717,  14  Times  L.  R.  125,  46 
ehanic  would  usually  be  larger  than  Week.  Rep.  258,  17  Eng.  Rul.  Cas.  285, 
would  follow  the  absence  of  the  mere  conflicted  with  the  doctrine  announced 
employee  in  house  or  kitchen  work.  No  in  Tem^erton  v.  Russell,  or  at  least  ma- 
such   distinction   prevails   in   England."  terially    curtailed    its    scope.      But    in 

*  In   Blackstone's   Commentaries  there  the    later    case    of    Qmnn    v.    Leathern, 

is  no  intimation  that  such  an  action  lies  [1901]  A.  C.  495,  1  B.  R.  C.  197,  70  L. 

except   where    the    contract    is   between  J.   P.   C.   N.    S.    76,    65   J.   P.    708,    50 

master  and  servant.  Week.  Rep.  139,  82  L.  T.  N.  S.  289,  17 

6  See  the  statement  of  Wightman,  J.,  Times  L.  R.  749,  both  cases — Temperton 

in  that  case   (1853)   2  El.  &  Bl.  216  at  v.    Russell    and    Allen    v.    Flood — were 

p.  236,  1  Eng.  Rul.  Cas.  706,  and  of  Sir  elaborately  reviewed  and  analyzed;  and 

John   Coleridge,   J.,   at   p.    250,   and   of  after    stating   the    scope    and    effect    of 

Lord  Coleridge,  Ch.  J.,  in  his  dissenting  the  latter  case,  it  was  ruled  that  'a  com- 

opinion  in  Bowen  v.  Hall   (1881)   L.  K  bination  of  two  or  more,  without  justi- 

6  Q.  B.  Div.  333,  341,  342,  50  L.  J.  Q.  B.  fication  or  excuse,  to  injure  a  man  in 

N.  S.  305    44  L.  T.  N.  S.  75,  29  Week,  his  trade,  by  inducing  his  customers  or 
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In  jurisdictions  where  this  doctrine  prevails/  the  question  whether, 
in  a  particular  case  of  an  action  for  inducing  the  breach  of  a  con- 
tract, the  relation  of  master  and  servant  existed,  is,  of  course,  imma- 
terial.' 

2599.  Contract  of  service;  servioe  de  facto.— See  also  §  2616,  post. 
The  general  rule  is  that  there  can  be  no  liability  in  damages  for  en- 
ticing away  the  hired  servant  of  another  unless  a  contract  exists  by 
which  such  other  person  has  a  legal  right  to  the  further  continuance 
of  the  servant's  services.'     For  example:     "If  a  defendant,  by  an 

servants  to  break  tlieir  contracts  with  622,  32  S.  W.  1106.     That  the  existence 

him,  or  not  to   deal  with  him  or  con-  of  such  a  contract  is  essential  to  liabil- 

tinue   in   his   employment,   is,   if   it   re-  ity   clearly   appears   from   the   tenor   of 

suits  in  damage  to  him,  actionable.'  The  the  discussions  of  Crompton,  Erie,  and 

Supreme  Court  of  the  United  States  ap-  Wightman,     JJ.,     in     lAtm,leif    v.     Gye 

provingly    cited    the    English    cases    of  (1853)    2  El.  &  Bl.  216,  22  L.  J.  Q.  B. 

Lumley  v.  Gye  and  Bowen  v.  Hall,  and  N.   S.  463,   17  Jur.   827,   1   Week.   Kep. 

reached  the  conclusion  that,  if  one  ma-  432,    1    Eng.    Rul.    Cas.    706.      And    in 

liciously  interferes  with  a  contract,  to  Quinn  v.  Leathern  [1901]  A.  C.  495,  518, 

the  injury  of  the  other,  the  party   in-  1  B.  R.  C.  197,  Lord  Brampton,  speak- 

jured  may  maintain  an  action  against  ing  of  some  servants  whom  the  defend- 

the   wrongdoer.     Angle   v.   Chicago,   St.  ants  had  induced  to  quit  the  plaintiff's 

P.  M.  &  0.  R.  Go.   (1893)   151  U.  S.  1,  service,    said:      "It    is    true    they,    the 

38    L.    ed.    55,    14    Sup.    Ct.    Rep.    240.  servants,  gave  due  notice  of  their  inten- 

Though  this  rule  is  not  universal  in  the  tion   to    do   so,    and    as    regards    them, 

courts  of  last  resort  of  our  sister  states,  therefore,   no   separate   cause   of   action 

it  is  believed  to  liave  been  followed  in  could    be     maintained."      In    Jones    v. 

most  of  them."  Maher   (1909)    62  Misc.  388,  316  N.  Y. 

7  As  to  the  prevalence  of  the  doctrine,  Supp.  180,  Mills,  J.,  said  it  is  now  an 
see,  in  addition  to  the  cases  cited  in  the  established  doctrine  in  the  "law  of 
last  preceding  note,  and  ante,  §  2597,  strikes"  that  in  the  absence  of  a  con- 
cases  cited  in  28  L.R.A.  (N.S.)  615,  note,  tract  for  an  unexpired  specified  term  of 
16  L.R.A.  (N.S.)  746,  note,  69  L.R.A.  service  and  hire  striking  workmen  have 
91,  note,  and  21  L.R.A.  233,  note.  the  right  "to  persuade  their  former  fel- 

8  See  Employing  Printers'  Club  v.  Dr.  low  workmen  still  remaining  in  the 
Blosser  Co.  (1905)  ]22  Ga.  509,  69  service  to  leave  and  join  them  in  the 
L.R.A.  90,  106  Am.  St.  Rep.  137,  50  S.  strike."  In  Barnes  v.  CUcago  Typo- 
E.  353,  2  Ann.  Cas.  694.  graphical    Union    (1908)    232    111.    424, 

120  Laws  of  England  (lialsbury)  p.  14  L.R.A. (N.S.)  1018,  83  N.  E.  940,  13 
267,  title,  "Master  and  Servant."  Ann.  Cas.  54,  it  was  held  that  a  peace- 
Bishop,  on  Non-Contract  Law,  371  ful  picket  line  established  by  strikers 
(citing  Sykes  v.  Dixon  [1839]  9  Ad.  &  around  the  employer's  shop,  for  the 
El.  693,  1  Perry  &  D.  463,  1  W.  W.  &  purpose  of  persuading  employees  to 
H.  120,  8  L.  J.  Q.  B.  N.  S.  102;  Camp-  leave  his  service,  is  unlawful,  because 
bell  v.  Cooper,  34  N.  H.  49 )  ;  Walker  v.  picketing  itself  is  an  act  of  intimida- 
Cronin  (1871)  107  Mass.  555,  563,  568  tion.  The  subject  of  picketing  premises 
(citing  Boston  Glass  Manufactory  v.  and  of  intimidation  of  employees  is  dis- 
Birmey  [1827]  4  Pick.  425)  ;  Iron  Mold-  cussed  in  chapter  cxv.  et  seq. 
ers'  Union  V.  Allis-Ghalmers  Co.  (1908)  "It  is  certainly  true  that  if  the  par- 
20  L.R.A.(N.S.)  315,91C.  C.A.  631,  166  ties  are  not  under  contract  (nothing 
Fed.  45.  See  also  Delaware,  L.  &  W.  R.  appearing  to  the  contrary,  the  presump- 
Co.  V.  Switchmen's  Union  (1907)  158  tion  is  they  were  not),  their  associates 
Fed.  541 ;  Consolidated  Steel  &  Wire  Co.  and  friends  may  counsel  and  advise 
V.  Murray  (1897)  80  Fed.  811,  828;  them  to  quit  or  continue  a  particular 
Eamilton-Brown  Shoe  Co.  v.  Saxey  service,  or,  having  quit  the  service 
(1895)    131   Mo.  212,  52  Am.   St.  Rep.  ...     not    to    return    thereto    except 
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offer  of  higher  wages,  induces  a  laborer  who  is  not  under  contract  to 
enter  his  (the  defendant's)  employ  in  place  of  the  plaintiff's,  the 
plaintiff  is  not  injured  in  his  legal  rights."  *  To  entice  a  servant  to 
leave  his  master's  service  at  the  expiration  of  the  time  for  which  the 
servant  had  hired  himself,  although  the  servant  had  no  intention  at 
the  time  of  quitting  his  master's  service,  is  not  actionable.*  But 
there  is  some  authority  for  declaring  that  a  mere  subsisting  and  con- 
tinuing service  at  will,  which  either  party  may  put  an  end  to  at 
pleasure,  suffices  to  support  an  action  for  enticement.*     As  late  as 

upon  reasonable  and  proper  conditions."  to    defend   him.      In   such    service,    like 

Per   Nortoni,    J.,   in    State    v.    Dalton  a  tenancy  at  will,  the  relation  must  be 

(1908)    134  Mo.  App.   517,  536,  114  S.  ended  in  some  way  before  the  rights  of 

W.   1132,   citing   Thomas  v.   Cincinnati,  the  master  can  be  lost.     By  the  unwar- 

N.  0.  &  T.  P.  R.  Co.    (1894)    4  Inters,  rantable  interference  of  a  third  party, 

Com.  Rep.   788,   62   Fed.   803,  817,  818,  the   employer    is    deprived   of   what   he 

and  Wahash  R.  Co.  v.  Eannahan  (1903)  otherwise  might  have  retained.     .     .     . 

121  Fed  563.  That  a  subsisting  valid  contract  of  aerv- 

2  Per  Loring,  J.,  in  Beekma/n  v.  Mar-  ice  is  not  essential  to  support  this  ac- 

sters    ( 1907 )     195    Mass.    205,    211,    11  tion  is  held  in  Keane  v.  Boycott  ( 1795 ) 

L.R.A.(N.S.)  201,  122  Am.  St.  Rep.  232,  2  H.  Bl.  511,  3  Revised  Rep.  494,  where 

80  N.  E.  817,  11  Ann.  Gas.  332.  Eyre,   Ch.   J.,   says   that  the   defendant 

iNichol  V.  Martyn,  2  Esp.  732,  5  Re-  had  no  concern  in  the  validity  of  the 

vised  Repj  770,  followed  in  Boston  Glass  contract  between   the  plaintifif  and  his 

Manufactory  v.  Binney   (1826)    4  Pick,  servant.      Chief    Justice    Holt   said,    in 

425,   holding  that  "the  defendants  had  Barber   v.    Dennis    (1703)    6    Mod.    69, 

a  legal  right  to  make  a,  contract  with  that   a    service   de   facto    would   suffice 

the    plaintiff's    laborers,    to   take    effect  against  a  wrongdoer.     The  gist  of  the 

after   the   expiration   of   their   term   of  action  is   stated  by  Lord  Mansfield  to 

service    with    the    plaintiff."      See    also  be  that  the  defendant  has  enticed  away 

per   Montague   Smith,   J.,   in  Evans   v.  a.    man   who    stood    in   the   relation   of 

Walton   (1867)    L.  R.  2  C.  P.  615,  624,  servant  to  the  plaintiff,  and  by  whom 

36  L.  J.  C.  P.  N.  S.  307,  17  L.  T.  N.  S.  he  was  to  be  benefited.     Hart  v.  Ald- 

92,  15  Week.  Rep.  1062.  ridge  (1774)   Cowp.  pt.  1,  p.  54." 

6  Mr.  Bishop  says  "there  is  apparent  In  Chinter  v.  Astor  ( 1819 )  4  J.  B. 
authority"  for  saying  so  in  his  treatise  Moore,  12,  21  Revised  Rep.  733,  where 
on  Non-Contract  Law,  §  371.  In  Noice  judgment  against  the  defendants  was 
V.  Brown  (1877)  39  N.  J.  L.  569,  which  sustained  for  enticing  away  workmen 
was  an  action  for  seduction  of  the  plain-  in  the  plaintiff's  piano  factory,  not 
tiff's  daughter.  Van  Syckel,  J.,  said :  "It  only  were  the  workmen  hired  to  work 
is  well  settled  that  a  person  who,  know-  by  the  piece,  and  not  for  any  stated 
ing  the  premises,  entices  another  to  period,  but  it  seems  that  they  quit  the 
break  a  subsisting  contract  of  service,  plaintiff's  service,  as  they  had  a  right 
is  liable  to  an  action  for  the  damages  to  do,  "on  the  completion  of  their  work 
which  ensue  to  the  employer.  Whether  in  hand."  See  the  argument  of  counsel 
an  action  will  lie  where  there  is  no  for  the  defendant  in  that  case.  And 
binding  contract  to  continue  in  service  speaking  of  that  case,  the  court,  in 
is,  perhaps,  not  so  clear;  but  I  think  it  "Walker  y.  Cronin  (1871)  107  Mass.  555, 
may  be  maintained,  both  upon  reason  566,  said:  "The  discussion  indicates 
and  authority,  where  it  is  merely  a  sub-  that  damages  were  considered  to  be  re- 
sisting service  at  will.  Where  the  aerv-  coverable  for  the  breaking  up  or  dis- 
ice  is  merely  at  will,  all  the  liabilities  turbance  of  the  business  of  the  plain- 
and  rights  existing  tetween  master  and  tiff,  whereby  he  suffered  the  loss  of  his 
servant  attach  to  the  relation.  The  usual  profits  for  a  long  period.  The 
master  is  liable  for  the  negligence  of  grounds  of  damage  were  apparently  re- 
the  servant,  and  may  exercise  his  right  garded    as    altogether    independent    of, 
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[CHAP.   CXUI. 


1911,  a  majority  of  the  New  Jersey  court  of  errors  and  appeals  ex- 
pressly refrained  from  deciding  "whether  an  action  will  lie  for  in- 
terference in  the  relations  existing  between  employer  and  employee 
where  there  is  a  mere  service  at  will,  and  where  the  interference  is 
the  result  of  fair  competition  in  the  labor  market,"  ®  but  they  seem 
to  have  held  that  persuasion  of  servants  to  leave  the  plaintiff's  serv- 
ice, though  the  service  was  determinable  at  the  servant's  will,  was 
actionable  where  the  defendants  were  not  competitors  in  the  labor 
market,  and  "their  interference  had  for  its  immediate  object  the  crip- 
pling of  the  complainant's  business." ''  In  a  case  in  Mississippi 
where  the  defendants  were  held  liable  in  an  action  for  damages  for 


the  mere  loss  of  any  contracts  with  the 
workmen."  See  also  Johnston  Har- 
vester Co.  V.  Meinhardt  (1880)  9  Abb. 
N.  C.  393,  396,  397.  In  Blake  v.  Lan- 
yon  (1795)  6  T.  R.  221,  3  Revised  Rep. 
162,  it  appeared  that  the  servant  whose 
employment  by  the  defendant  was  com- 
plained of  had  been  retained  by  the 
plaintiff,  a  carrier,  to  work  by  the 
piece,  and  at  the  time  of  his  departure 
from  the  plaintiflF  he  had  some  work  in 
hand,  and  "left  the  work  unfinished." 
Holding  that  the  defendant  was  liable, 
the  court  said:  "The  person  who  con- 
tracts with  another  to  do  certain  work 
for  him  is  the  servant  of  that  other  till 
the  work  is  finished;"  thus  indicating 
that  the  servant  in  that  case  was  re- 
garded as  being  under  a  contractual  ob- 
ligation to  the  plaintifiF. 

8  George  Jonas  Glass  Co.  v.  Glass  Bot- 
tle Blower's  Asso.  (1911)  77  N.  J.  Eq. 
219,  41  L.R.A.(N.S.)  44S,  79  AtL  262, 
264,  citing  the  following  cases,  how- 
ever, to  the  point  that  an  action  will 
lie  where  there  is  no  binding  contract 
of  service,  but  a  mere  service  at  will: 
'Noice  v.  Broim  ( 1877 )  39  N.  J.  L.  569 ; 
Brennan  v.  United  Hatters  (1906)  73 
N.  J.  L.  743,  9  L.R.A.(N.S.)  254,  118 
Am.  St.  Rep.  727,  65  Atl.  165,  9  Ann. 
Cas.  698;  Franic  v.  Herold  (1902)  63  N. 
J.  Eq.  443,  450,  52  Atl.  152. 

7  George  Jonas  Glass  Go.  v.  Glass  Bot- 
tle Blower's  Asso.  (1911)  77  N.  J.  Eq. 
219,  41  L.R.A.  (N.S.)  445,  79  Atl. 
262  (see  opinion  of  Garrison,  J., 
dissenting),  per  Chancellor  Pitney, 
who  continued  as  follows :  "The  only 
semblance  of  excuse  alleged  is  that 
defendants  desired  to  bring  about  'im- 
proved labor  conditions'  in  complain- 
ant's works;  but  this  object  did  not 
warrant  the   resort   to  unlawful   meas- 


ures. Reliance  is  placed  by  the  defend- 
ants upon  the  'act  relative  to  persons 
combining  and  encouraging  other  per- 
sons to  combine,'  P.  L.  1883,  p.  36 ;  Gen. 
Stat.  1895,  p.  2344,  pi.  23.  The  enact- 
ment is:  'That  it  shall  not  be  unlawful 
for  any  two  or  more  persons  to  unite, 
combine,  or  bind  themselves  by  oath, 
covenant,  agreement,  alliance,  or  other- 
wise, to  persuade,  advise,  or  encourage, 
by  peaceable  means,  any  person  or  per- 
sons to  enter  into  any  combination  for 
or  against  leaving  or  entering  into  the 
employment  of  any  person,  persons,  or 
corporation.'  In  Mayer  v.  Journeymen 
Stonecutters'  Asso.  (1890)  47  N.  J.  Eq. 
519,  531,  20  Atl.  492,  496,  Vice  Chan- 
cellor Green  apparently  treated  this  act 
as  legalizing  private  injuries.  And  in 
Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (1899)  59  N.  J. 
Eq.  49,  53,  46  Atl.  208,  Vice  Chancellor 
Reed  construed  it  as  permitting  the 
adoption  of  peaceable  measures  for  in- 
ducing workmen  to  quit  or  to  refuse  to 
enter  an  employment.  Whatever  may 
there  are,  as  we  think,  constitutional 
have  been  the  purpose  of  its  framer, 
obstacles  in  the  way  of  giving  the  act 
so  extensive  a  force.  The  rights  of  en- 
joying and  defending  life  and  liberty, 
acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining 
safety  and  happiness,  are  declared  by 
our  Constitution  to  be  inalienable.  N.  J. 
Const,  art.  1,  pi.  1.  No  act  of  the  legis- 
lature is  to  be  construed  as  infringing 
upon  these  rights,  unless  its  language 
plainly  and  clearly  requires  such  a  con- 
struction. If  its  language  so  reads,  it 
is,  to  the  extent  indicated,  unconstitu- 
tional and  void.  The  act  of  1883  is,  we 
think,  properly  to  be  treated  as  merely 
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conspiracy  to  drive  the  plaintiff  out  of  business,  in  execution  whereof 
they  had  enticed  away  one  of  the .  plaintiff's  servants,  and  for  no 
legitimate  purpose  of  their  own,  it  was  expressly  decided  to  be  no 
objection  to  recovery  that  there  was  no  contract  for  any  definite 
period  of  time  between  the  plaintiff  and  the  servant.'    Furthermore, 

rendering  the  combination  no  longer  in-  common  employment,  or,  if  they  choose 
dictable;  in  effect,  was  repealing  the  to  appoint  anyone,  he  may  order  them, 
rule  laid  down  by  the  supreme  court  of  on  pain  of,  expulsion  from  the  union, 
this  state  in  State  v.  Donaldson  (1867)  peaceably  to  leave  the  employ  of  their 
32  N.  J.  L.  151,  90  Am.  Dec.  649.  It  employer  because  any  of  the  terms  of 
does  not  legitimize  an  invasion  of  pri-  the  employment  are  unsatisfactory.' 
vate  rights,  nor  prevent  the  party  in-  The  act  of  1883  confers  no  greater  priv- 
jured  from  having  full  redress.  Its  ileges  upon  these  defendants  than  does 
proper  scope  is  indicated  in  the  opinion  the  language  of  this  eminent  jurist, 
of  Pitney,  C,  in  Frank  v.  Herold  and,  if  that  act  be  condemned  by  the 
(1902)  63  N.  J.  Eq.  443,  447,  448,  52  Atl.  constitutional  guaranties  referred  to 
152."  Swayze,  Minturn,  and  Bogert,  JJ.,  by  the  learned  chancellor,  this  pro- 
dissented,  Minturn,  J.,  writing  the  opin-  nouncement  must  suffer  the  same  ani- 
ion,   and  Garrison,   J.,   dissenting   in   a   madveraion." 

separate  opinion.  Minturn,  J.,  disa-  8  Globe  &  R.  F.  Ins.  Co.  v.  Firemen's 
greed  with  Chancellor  Pitney  as  to  the  Fund  F.  Ins.  Co.  (1910)  97  Miss.  149, 
construction  and  effect  of  the  New  Jer-  29  L.R.A.(N.S.)  869,  32  So.  454,  where 
sey  act  of  1883,  above  quoted,  and  then  Mayes,  Ch.  J.,  said:  "There  was  a, 
proceeded  as  follows:  "In  other  juris-  service  and  a  quasi  contract,  and  plain- 
dictions  the  correct  rule  is  declared  to  tiff  had  a  right  to  have  this  service  to 
be  in  consonance  with  the  spirit  and  continue  free  of  malicious  interference, 
language  of  the  statute  of  1883.  Thus,  The  suit  is  because  of  a  malicious  and 
the  Virginia  supreme  court  of  appeals  wanton  interference  with  plaintiff's 
has  declared  that  it  is  'not  unlawful  rights,  and  is  not  for  the  breach  of  any 
for   strikers   to   persuade   employees   to   contract." 

leave  the  service  of  their  employer,  or  In  Quinn  v.  Leathern  [1901]  A.  C. 
to  dissuade  other  workmen  from  seek-  495,  1  B.  R.  C.  197,  it  was  held  that  (as 
ing  employment  with  him,'  when  un-  stated  in  the  headnote)  "a  combination 
accompanied  by  force  or  intimidation,  of  two  or  more,  without  justification  or 
Everett  Waddey  Co.  v.  Richmond  Typo-  excuse,  to  injure  a  man  in  his  trade  by 
grapMcal  Union  (1906)  105  Va.  188,  5  inducing  his  customers  or  servants  to 
L.R.A.  (N.S.)  792,  53  S.  E.  273,  8  Ann.  break  their  contracts  with  him,  or  not 
Cas.  798;  National  Protective  Asso.  v.  to  deal  with  him  or  continue  in  his 
Gumming  (1902)  170  N.  Y.  315,  58  employment,  is,  if  it  results  in  damage 
L.R.A.  135,  88  Am.  St.  Rep.  648,  63  N.  to  him,  actionable."  Some  of  the  cus- 
E.  369;  Jones  v.  Van  Winkle  Gin  &  tomers  and  servants  were  not  under 
Mach.  Works  (1908)  131  Ga.  336,  17  contract  with  the  plaintiff,  but  they 
L.R.A.  (N.S.)  848,  127  Am.  St.  Rep.  seem  not  to  have  been  distinguished  from 
235,  62  S.  E.  236,  and  cases  cited.  .  .  .  the  others  in  the  estimate  and  award  of 
It  may  be  appropriate  to  conclude  this  damages.  To  the  point  that  enticement 
reference  by  quoting  an  extract  from  of  servants  may  be  wrongful,  though 
the  opinion  of  Judge  Taft,  sitting  in  they  are  not  under  contract,  if  unlaw- 
the  United  States  circuit  court  in  Phe-  ful  coercion  of  the  employer  is  the  ob- 
Jan's  Case  (1894)  4  Inters.  Com.  Rep.  ject  sought,  see  W.  P.  Davis  Mach.  Co. 
788,  62  Fed.  803:  'The  employees  of  v.  RoUnson  (1903)  41  Misc.  329,  84  N. 
the  receiver  have  the  right  to  organize  Y.  Supp.  837. 

into  or  join  a  labor  union  which  would  In  Bishop  on  Non-Contract  Law,  §  371, 
take  action  as  to  the  terms  of  their  em-  it  is  said  that  "where  the  servant  is 
ployment.  The  officers  they  appoint  or  under  no  valid  contract  ...  it  is 
any  other  person  they  choose  to  listen  not  actionable  to  hire  him  away  for  a 
to  may  advise  them  as  to  the  proper  lawful  purpose,  where  the  hirer  is  mere- 
course  to  be  taken  in  regard  to  their   ly   pursuing  his   own   honest   business  j 
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the  court  said :  "The  action  would  lie  as  well  against  one  as  against 
all  the  defendants ;  but  the  charge  of  the  "conspiracy  is  the  basis  of  the 
right  to  join  all  in  the  same  suit  as  parties  defendant.  It  becomes, 
by  reason  of  the  conspiracy,  the  joint  wrong  of  all  the  conspirators."  ' 
In  order  that  a  contract  shall  constitute  the  relation  of  master  and 
servant  it  is  not  necessary  that  the  latter  shall  be  bound  by  the  con- 
tract to  render  his  exclusive  personal  service  to  the  extent  of  prevent- 
ing him  from  using  a  part  of  the  time  covered  by  his  contract  to  his 
own  purposes,  or  even  to  the  service  of  another,  provided  he  is  under 
an  obligation  to  devote  so  much  of  that  time  as  may  be  necessary  to 
perform  properly  and  in  the  usual  way  the  service  for  which  he  is 
employed  by  the  master.^" 

but  ...  to  induce  another's  serv-  432,  1  Eng.  Rul.  Caa.  706,  Lord  Lindley 
ants  of  this  kind  to  leave  him  for  the  said  in  Quinn  v.  Leathern  [1901]  A.  C. 
mere  purpose  of  injuring  him  gives  the  495,  535,  1  B.  R.  C.  197 :  "The  principle 
master  a  claim  upon  the  vrrongdoer  for  involved  in  it  cannot  be  confined 
damages,  since  here  the  latter  has  to  inducements  to  break  contracts 
stepped  aside  from  the  lawful  seeking  of  service,  nor,  indeed,  to  induce- 
of  his  own  interests  to  do  an  unlawful  ments  to  break  any  contracts.  The 
act,  to  the  other's  injury."  principle  which   underlies   the   decision 

In  Thacker  Coal  d  Ooke  Co.  v.  Burke  reaches  all  wrongful  acts  done  inten- 
(1906)  59  W.  Va.  253,  5  L.R.A.  (N.S.)  tionally  to  damage  a  particular  individ- 
1091,  53  S.  E.  161,  8  Ann.  Cas.  885,  it  ual,  t«id  actually  damaging  him.  Tern- 
was  held  that  a  declaration  stated  a  perton  v.  Russell  [1893]  1  Q.  B.  715,  62 
cause  of  action  for  enticing  away  the  L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376,  69 
plaintiff's  servants,  although  their  term  L.  T.  N.  S.  78,  41  Week.  Rep.  565,  57 
of  service  was  not  fixed  by  contract,  J.  P.  676,  ought  to  have  been  decided 
where  it  averred  that  the  defendants'  and  may  be  upheld  on  this  principle." 
action  was  characterized  by  a  wilful  in-  9  Glohe  &  B,  F.  Ins.  Co.  v.  Firemen's 
tent  to  injure  the  plaintiff  without  jus-  Fund  F.  Ins.  Co.  (1910)  97  Miss.  149, 
tifiable  cause,  and  did  not  intimate  that  29  L.R.A.  ( N.S. )  869,  52  So.  454. 
their  action  was  moved  by  a  purpose  But  in  Quirm  v.  Leathern  [1901]  A.  C. 
to  benefit  their  own  business,  their  own  495,  1  B.  R.  C.  197,  70  L.  J.  C.  P.  N.  S. 
trade,  or  their  own  interest  in  any  76,  65  J.  P.  708,  50  Week.  Rep.  139,  85 
shape.  L.   T.  N.   S.   289,   17   Times  L.   R.   749, 

In  Perkins  v.  Pendleton  (1897)  90  cited  in  the  last  preceding  note,  the 
Me.  166,  172,  60  Am.  St.  Rep.  252,  38  conspiracy  feature  is  so  much  discussed 
Atl.  96,  speaking  of  Walker  v.  Cronin  in  the  opinions  of  the  several  judges  as 
(1871)  107  Mass.  555,  the  court  said:  to  make  it  uncertain  whether  the  action 
"It  will  be  noticed  that  there  is  no  alle-  was  deemed  to  be  maintainable  in  the 
gation  here  of  any  definite  contract  as  absence  of  conspiracy, 
to  time  between  the  plaintiffs  and  their  ^0  Jj^ckett  v.  Pool  (1890)  34  S.  C. 
employees  who  were  induced  to  leave  311,  13  S.  E.  542,  where  the  court  said: 
their  employment,  and  one  ground  of  "For  example,  .  .  .  one  who  is  em- 
aotiou  was  that  certain  persons  who  ployed  to  serve  another,  even  under  a 
were  about  to  enter  into  their  employ-  vrritten  contract,  as  a  farm  laborer,  for 
ment,  but  who  had  not  commenced  at  a  given  period  of  time,  is  not  debarred 
the  time,  were  induced  to  leave  and  from  making  baskets  for  his  own  use 
abandon  the  employment  of  the  plain-  or  profit  at  night,  when  his  services  as 
tiffs.  But  the  court  held,  in  an  ex-  a  farm  laborer  are  not  expected  or  re- 
haustive  opinion  .  .  .  that  the  ac-  quired,  and  his  doing  so  would  be  no 
tion  could  be  maintained."  violation  of  his  contract  with  his  mas- 

Speaking  of  the  case  of  LurrUey  v.  ter, — the  test  being  that  he  is  required 
Gife  (1853)  2  El.  &B1.  216,  22  L.  J.  Q.  B.  to  render  such  service  and  devote  such 
N.  S.  463,  17  Jur.  827,   1  Week.  Rep.    time  as  is  usual  and  necessary  to  per- 
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Where  a  parol  contract  between  master  and  servant  is  witliin  the 
statute  of  frauds,  and  therefore  not  legally  binding,  still,  if  the  serv- 
ant enters  into  performance  of  the  contract  and  does  not  terminate 
it  of  his  own  free  will  and  accord,  it  is  an  actionable  enticement  for 
another  person  to  induce  him  to  abandon  the  contract  and  enter  into 
his  own  service ;  and  it  is  a  question  for  the  jury  whether  the  servant 
would  have  fulfilled  his  verbal  agreement  had  he  not  been  dissuaded 
by  the  defendant.^^ 


form  the  work  for  which  he  is  em- 
ployed to  the  master  exclusively,  and  he 
cannot,  without  a  breach  of  his  contract, 
devote  any  of  the  time  in  which  he 
ought  to  be  engaged  in  the  service  for 
which  he  is  employed  to  the  service  of 
anyone  else." 

nOuckett  V.  Pool  (1890)  33  S.  C. 
238,  11  S.  E.  689  (1890)  34  S.  C.  311, 
13  S.  E.  542,  citing,  among  other  cases, 
Jtice  V.  Manley  (1876)  66  N.  Y.  82,  23 
Am.  Rep.  30,  in  which  it  was  held  that 
where  the  defendant,  by  false  and  fraud- 
ulent representations,  liad  induced  one 
Stebbins  to  violate  a  verbal  contract 
which,  under  the  statute  of  frauds  in 
New  York,  was  void,  an  action  could 
be  maintained,  the  referee  having  found 
as  matter  of  fact  that  Stebbins,  though 
not  legally  bound  to  do  so,  would  have 
performed  his  contract  with  the  plain- 
tiff but  for  the  interference  of  the  de- 
fendant. See  also  Benton  v.  Pratt 
(1829)  2  Wend.  385,  20  Am.  Dec.  623. 

But  compare  Campbell  v.  Cooper 
(1856)  34  N.  H.  49,  where  it  was  held 
that  a  minor's  contract  of  service  with 
the  plaintiff  "was  in  law  a  contract  to 
which  the  minor  had  the  right  to  put 
an  end  at  any  moment,"  and  "was  in 
substance  as  though  it  had  contained  a 
stipulation  to  the  effect  that  the  minor 
was  at  liberty  to  leave  the  service  of 
the  plaintiff  at  his  pleasure."  Hence, 
although  the  defendant  enticed  the 
minor  to  leave  the  plaintiff's  service, 
"by  leaving  it,"  continued  the  court, 
"he  clearly  manifested  his  intention  not 
to  be  bound  by  it  to  any  future  serv- 
ice," and  the  defendant  was  not  liable. 
In  regard  to  the  contention  that  the  re- 
lation of  master  and  servant  in  fact  sub- 
sisted at  the  time  between  the  plaintiff 
and  the  minor,  and  that  this  was  suffi- 
cient to  support  the  action,  the  court 
said:  "Upon  this  point  we  think  the 
distinction  suggested  by  the  counsel  for 
the  defendant  in  the  argument  may  well 


be  sustained.  That  the  relation  of  serv- 
ant de  facto  is  sufficient  to  give  to  the 
master  a  right  of  action  against  one 
who  deprives  the  master  of  the  services 
by  violence  done  to  the  servant,  as  by 
an  assault,  or  a  forcible  abduction  of  the 
servant;  or,  if  a  female,  by  seducing 
her,  the  relation  not  being  terminated 
as  between  the  master  and  servant  by 
the  acts  complained  of,  cannot  be 
doubted.  The  gist  of  the  action  in  all 
such  cases  is  the  loss  of  the  service 
while  the  relation  of  master  and  serv- 
ant continues,  and  the  service  is  recog- 
nized by  the  servant  as  due,  in  virtue 
of  a  contract  by  which  he  is  bound  in 
law,  or  which,  being  voidable,  he  elects 
to  consider  as  binding,  and  had  not 
avoided  when  the  lost  service  was  ow- 
ing. In  such  case  it  is  not  the  right 
of  a  third  party  to  deprive  the  master 
of  the  services,  even  if  they  were  due 
and  owing  to  the  master  only  because 
the  servant  elected  to  consider  them  so 
due  and  owing.  It  is  enough  to  subject 
him  to  liability  that  the  relation  of 
master  and  servant,  which  they  had  es- 
tablished between  themselves,  and  which 
they  were  content  to  treat  as  requiring 
the  service,  had  not  been  terminated 
when  the  loss  of  service  occurred.  But 
in  this  case  the  grievance  of  which  the 
plaintiff  complains  in  fact  is  the  loss 
of  service  after  the  period  when  the  re- 
lation of  master  and  servant  was  term- 
inated by  the  lawful  act  of  the  servant 
in  leaving  the  master  and  repudiating 
the  contract.  The  alleged  unlawful  act 
of  the  defendant  consists  in  his  persuad- 
ing the  unions  to  put  an  end  to  the 
period  of  service,  as  by  the  character  of 
their  contract,  if  it  is  to  be  considered 
a  contract,  or  by  the  nature  of  the  ar- 
rangement, whatever  it  was,  under 
which  their  services  were  rendered,  they 
had  a  legal  right  to  do.  For  doing  this 
the  law  gives  no  right  of  action  to  the 
plaintiff,  for  the  reason  that  by  it  no 
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In  a  Georgia  case,  where  there  was  a  written  contract  for  service 
as  agricultural  laborers,  which  was  unsigned  and  otherwise  so  in- 
complete as  to  be  invalid,  but  the  servants  and  the  master  took  copies 
of  the  writing,  and  in  performance  of  the  agreement  the  servants 
went  upon  the  master's  place  to  work,  it  was  held  that  there  was  such 
a  relationship  of  master  and  servant  as  to  make  any  person  liable  in 
damages  for  intruding  upon  the  rights  of  the  master  by  enticing  the 
servants  away."  In  an  action  for  enticing  away  a  servant  in  viola- 
tion of  his  contract  with  the  master,  the  defendant  cannot  success- 
fully urge  that  the  contract  is  unreasonable  and  therefore  void,  there 
being  no  suggestion  of  fraud.''  But  where  a  written  contract  for 
personal  services  was  "in  substance  and  effect,  a  contract  for  servi- 

legal  right  of  his  has  been  invaded  ^>  Haskins  y.  Royster  (1874)  70  N.  C. 
.  .  .  There  is  no  recognized  principle  601,  16  Am.  Rep.  780,  reversing  a  judg- 
upon  virhich  a  third  person  can  be  held  ment  of  nonsuit  in  an  action  for  enti- 
liable  in  law  as  a  wrongdoer  for  hold-  cing  away  farm  laborers,  Rodman,  P., 
ing  out  inducements  to  the  servant  thus  saying:  "We  suppose  the  objection  to 
to  exercise  his  legal  rights,  and  we  are  point  to  that  part  of  the  contract  which 
not  aware  of  any  ground  for  extending  is,  in  substance,  that  if  either  party  of 
to  cases  of  this  character  the  principles  the  second  part,  .  .  .  shall  misbe- 
of  law  applicable  to  the  case  of  the  loss  have  in  the  opinion  of  the  party  of  the 
of  service  rightfully  owing  to  the  plain-  first  part,  such  misbehaving  party  shall 
tiflf  through  the  wrongful  act  of  a  third  quit  the  premises,  and  forfeit  to  the 
person."  party  of  the  first  part  all  his  interest 

In  Eeane  v.  Boycott  (1795)  2  H.  Bl.  in  the  common  crop.  It  is  said  that 
511,  an  infant  slave  in  the  West  Indies  these  provisions  make  the  plaintiff  a 
executed  an  indenture  by  which  he  cov-  judge  in  his  own  cause,  which  the  law 
enanted  to  serve  B  for  a  certain  term  of  will  not  allow,  and  that  they  are  mani- 
years  as  his  servant,  and  B  covenanted  festly  so  oppressive  and  fraudulent  as 
to  do  certain  things  on  his  part.  B  to  avoid  the  whole  contract.  This  prop- 
then  came  to  England  with  the  slave,  osition  will  be  found  on  examination  to 
In  an  action  against  A,  who  had  seduced  go  much  too  far  even  as  between  the 
him  from  the  service  of  B,  A  was  not  parties  to  the  contract,  and  to  have  no 
permitted  to  allege  that  the  contract  application  as  between  one  of  the  par- 
was  void,  as  being  made  by  an  infant  ties  and  a  malicious  intermeddler,  as  the 
and  a  slave,  and  therefore  that  the  dee-  defendant  must  in  this  stage  of  the  ease 
laration,  which  stated  him  to  be  re-  be  considered.  It  is  not  necessary  to 
tained  as  a  servant  for  a  term  of  years  decide  what  would  be  the  effect  of  such 
was  not  proved;  for  the  court  held  that  a  stipulation  in  an  action  on  the  con- 
the  effect  of  such  a  contract  might  be  tract,  between  the  parties  to  it."  Reade 
the  manumission  of  the  slave,  and  con-  and  Settle,  JJ.,  dissented, 
scquently  that  it  was  at  most  only  void-  Whether  in  an  action  for  enticement 
able  by  the  infant  himself.  of  a  servant,  the  defendant  can  take  ad- 

iz  Salter  v.  Howard  (1871)  43  Ga.  vantage  of  the  fact  that  the  contract 
601.  In  an  action  for  enticing  away  a  between  the  plaintiff  and  the  servant 
servant  and  harboring  him,  it  is  no  de-  was  void  for  want  of  mutuality,  or  as. 
fense  that  the  written  agreement  en-  being  in  unreasonable  restraint  of  trade, 
tered  into  between  the  servant  and  the  was  a  question  expressly  left  undecided 
plaintiff  was  signed  only  by  the  former,  in  Hartley  v.  Cummings  (1847)  5  C.  B. 
at  least,  when  the  agreement  was  not  247,  2  Car.  &  K.  433,  17  L.  J.  C.  P.  N.  S. 
one  required  to  be  in  writing  by  the  84,  12  Jur.  57,  the  contract  in  that  case 
statute  of  frauds.  Fitzgerald  v.  Staple-  being  held  valid. 
ton  (1857)  Newfoundl.  Rep.  (1854- 
1864)   170. 
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tude,  with  no  limitation  but  that  of  time,  leaving  the  master  to  de- 
termine what  the  service  should  be,  and  the  place  where  and  the 
person  to  whom  it  should  be  rendered,"  it  was  void  as  against  public 
policy,  and  no  action  was  maintainable  for  enticing  away  or  harbor- 
ing the  servant.^* 

2600.  "Malice"  and  "justification." — In  the  leading  case  of  Lumley 
V.  Gye,^  as  quoted  in  a  preceding  section,^  the  word  "maliciously" 
was  used  in  characterizing  the  act  of  enticement  there  held  to  be 
actionable.  It  is  settled  now  that  malice  in  the  sense  of  spite  or  ill- 
will  is  not  the  gist  of  such  an  action.^  "Malice,  in  the  law,  means 
nothing  more  than  the  intentional  doing  of  a  wrongful  act  without 
justification  or  excuse."  *    What  facts  constitute  a  sufficient  justifi- 

li  Parsons  v.  Trask  (1856)  7  Gray,  Mass.  457,  19  L.R.A.{N.S.)  561,  85  N. 
473,  66  Am.  Dec.  502.  E.  576,  Sheldon,  J.,  said:     "The  natural 

1  (1853)   2  El.  &  Bl.  216,  22  L.  J.  Q.   meaning    of    the    word    'maliciously'    is 

B.  N.  S.  463,  17  Jur.  827,  1  Week.  Kep.  'wilfully  and  intentionally.'  Com,  v. 
432,  1  Eng.  Rul.  Cas.  706.  Goodioin  (1877)   122  Mass.  19,  35,  cited 

2  Ante,  §  2596.  and  followed  in  Com.  v.  Jones    ( 1899 ) 

3  Per  Lord  Macnaghten,  in  South  174  Mass.  401,  54  N.  E.  869.  In  a  cap- 
Wales  Miners'  Federation  v.  Glamorgan  ital  case  tried  before  two  justices  of 
Coal  Go.  [1905]  A.  C.  239,  246,  1  B.  R.  this  court,  the  jury  were  told  that  the 

C.  1,  74  L.  J.  K.  B.  N.  S.  525,  53  Week,  malice  necessary  to  constitute  the 
Rep.  593,  92  L.  T.  N.  S.  710,  21  Times  crime  of  murder  meant  simply  that  the 
L.  R.  441,  2  Ann.  Cas.  436.  To  the  act  was  'wilfully  done  for  the  purpose 
same  point  see  Beekman  v.  Marsters  of  carrying  out  the  defendant's  own 
(1907)  195  Mass.  205,  212,  11  L.R.A.  ends,  regardless  of  the  rights  of  others;' 
(N.S.)  201,  122  Am.  St.  Rep.  232,  80  N.  and  this  was  sustained  by  the  full  court. 
E.  817,  11  Ann.  Cas.  332.  And  in  a  Com.  v.  Pemherton  (1875)  118  Mass. 
case  in  the  House  of  Lords,  Lord  Lind-  36,  37,  39,  40,  43.  It  means  an  inten- 
ley  said:  "Bearing  in  mind  that  malice  tion  to  do  an  act  which  is  wrongful,  to 
may  or  may  not  be  used  to  denote  ill-  the  detriment  of  another,  according  to 
V/iil,  and  that  in  legal  language  pre-  the  language  of  Bowen,  L.  J.,  in  Mogul 
sumptive  or  implied  malice  is  distin-  S.  S.  Co.  v.  McGregor  (1889)  L.  R.  23  Q. 
guiahable  from  express  malice,  it  con-  B.  Div.  598,  612  (quoted  by  Lord  Wat- 
duces  to  clearness  in  discussing  such  son  in  Allen  v.  Flood  [1898]  A.  C.  1,  93, 
cases  as  these  to  drop  the  word  'malice'  94,  62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S. 
altogether,  and  to  substitute  for  it  the  119,  77  L.  T.  N.  S.  717,  14  Times  L.  R. 
meaning  which  is  really  intended  to  be  125,  46  Week.  Rep.  258,  17  Eng.  Rul. 
conveyed  by  it.  Its  use  may  be  noces-  Cas.  285 ) .  And  see  South  Wales  Min- 
sary  in  drawing  indictments;  but  when  ers'  Federation  v.  Glamorgan  Goal  Go. 
all  that  is  meant  by  malice  is  an  inten-  [1905]  A.  C.  239,  1  B.  R.  C.  1,  74  L.  J. 
tion  to  commit  an  unlawful  act,  with-  K.  B.  N.  S.  525,  53  Week.  Rep.  593,  92 
out  reference  to  spite  or  ill-feeling,  it  is  L.  T.  N.  S.  710,  21  Times  L.  R.  441,  2 
better  to  drop  the  word  'malice'  and  so  Ann.  Cas.  436.  So  it  was  said  by  Bay- 
avoid  all  misunderstanding."  South  ley,  J.,  in  Bromage  v.  Prosser  (1825)  4 
Wales  Miners'  Federation  v.  Glamorgan  Barn.  &  C.  247,  255,  6  Dowl.  &  R.  296,  1 
Coal  Co.  [1905]  A.  C.  239,  255,  1  B.  Car.  &  P.  475,  3  L.  J.  K.  B.  203,  28 
R.  C.  1,  2  Ann.  Cas.  436.  Revised  Rep.  241,  that  'malice,  in  com- 

4  Per  Pitney,  J.,  in  Brennan  v.  United  mon  acceptation,  means  ill-will  against 

Batters   ( 1906 )   73  N.  J.  L.  729,  744,  9  a  person ;  but  in  its  legal  sense  it  means 

L.R.A. (N.S.)  254,  118  Am.  St.  Rep.  727,  a  wrongful  act,  done  intentionally,  with- 

65  Atl.   165,   9   Ann.   Cas.   698,   in   the  out  just  cause  or  excuse.'     And  it  was 

court  of  errors  and  appeals.  said  by  this  court,  speaking  through  the 

In  McQwrk  v.  Cronenwett  (1908)   199  present   chief   justice,   of   the   right   to 
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cation  for  interfering  with  the  contract  between  master  and  servant, 
and  thereby  inducing  the  servant  to  commit  a  breach  of  it,  is  a  ques- 
tion of  difficulty,  to  which  it  is  impossible  to  give  a  complete  answer.* 
In  one  of  the  English  cases  it  was  said  that  sufficient  justification 
of  one  who  is  sued  for  interfering  with  the  plaintiff's  right  by  in- 
ducing another  to  break  a  contract  with  him  "must  be  an  equal  or 
superior  right"  in  the  defendant.*  Where  a  servant  leaves  the  service 
of  the  master  before  the  expiration  of  the  period  of  service  under  a 

dispose  of  one's  labor  as  he  will,  that  Stirling,  L.  J.,  said:  "It  would  no 
'an  intentional  interference  with  such  doubt  be  desirable  if  a  general  rule 
a  right,  without  lawful  justification,  is  could  be  formulated  which  would  de- 
malicious  in  law,  even  if  it  is  from  good  termine  in  what  cases  such  a  justifica- 
motives'  and  without  express  malice.'  tion  exists;  but  no  such  rule  has  been 
Berry  v.  Donovan  (1905)  188  Mass.  laid  down,  and  I  doubt  whether  this  can 
353,  356,  5  L.R.A.(N.S.)    899,  108  Am.   be  done." 

St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  6  Read  v.  Friendly  8oc.  [1902]  2  K.  B. 
738."  88,  96,  1  B.  R.  C.  503,  per  Darling,  J.: 

S20  Laws  of  England  (Halsbury)  "No  one  can  legally  excuse  himself,"  he 
268,  269,  title,  "Master  and  Servant."  continued,  "to  a  man  of  whose  contract 
In  Qlam,orgcm  Goal  Go.  v.  South  Wales  he  has  procured  the  breach,  on  the 
Miners'  Federation  [1903]  2  K.  B.  545,  ground  that  he  acted  on  a  wrong  under- 
where  liability  of  the  defendant  trade  standing  of  his  own  rights,  or  without 
union  for  advising  its  members  to  break  malice,  or  bona  fide,  or  in  the  best  in- 
their  contracts  for  labor  was  in  ques-  terests  of  himself,  nor  even  that  he 
tion,  Romer,  L.  J.,  said:  "When  a  per-  acted  as  an  altruist,  seeking  only  the 
son  has  knowingly  procured  another  to  good  of  another,  and  careless  of  his 
break  his   contract,  it  may  be  difficult  own  advantage." 

under  the  circumstances  to  say  whether  "No  one  can  legally  interfere  vrith  the 
or  not  there  was  'sufficient  justification  employment  of  another,  unless  in  the 
or  just  cause'  for  his  act.  I  think  it  exercise  of  some  right  of  his  own,  which 
would  be  extremely  difficult,  even  if  it  the  law  respects.  His  will  so  to  inter- 
were  possible,  to  give  a  complete  and  fere  for  his  own  gratification  is  not 
satisfactory  definition  of  what  is  'suffi-  such  a  right."  Per  Knowlton,  Ch.  J., 
cient  justification,'  and  most  attempts  in  Berry  v.  Donovan  (1905)  188  Mass. 
to  do  so  would  probably  be  mischievous.  353,  5  L.R.A.  (N.S.)  899,  108  Am.  St. 
...  I  respectfully  agree  with  what  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 
Bowen,  L.  J.,  said  in  the  Mogul  Case  "Fellow  workmen  may  agree  together 
(1889)  L.  R.  23  Q.  B.  Div.  598  at  p.  618,  to  leave  at  once  the  service  of  their  em- 
when  considering  the  difficulty  that  ployer;  but  having  done  so,  and  being 
might  arise,  whether  there  was  sufficient  no  longer  interested  in  that  matter,  then, 
justification  or  not:  'The  good  sense  notwithstanding  certain  dicta  in  cases 
of  the  tribunal  which  had  to  decide  that  have  been  read  from,  it  does  not 
would  have  to  analyze  the  circumstances  seem  clear  to  me  that  they  are  acting 
and  to  discover  on  which  side  of  the  lawfully  when  they  are  persuading  the 
line  each  case  fell.'  I  will  only  add  servants  of  their  former  employer  to 
that,  in  analyzing  or  considering  the  break  their  contracts  and  leave  the  serv- 
circumstances,  I  think  that  regard  ice.  It  is  a  matter  that  does  not  con- 
might  be  had  to  the  nature  of  the  con-  cern  them  any  longer.  It  is  a  matter 
tract  broken;  the  position  of  the  par-  that  is  apparently  injurious  to  their 
ties  to  the  contract;  the  grounds  for  former  employer.  It  seems  to  me  that 
the  breach;  the  means  employed  to  pro-  such  an  interference  in  a  matter  with 
cure  the  breach;  the  relation  of  the  per-  which  they  have  no  rightful  concern, 
son  procuring  the  breach  to  the  person  and  which  is  injurious  to  another,  is 
who  breaks  the  contract;  and  I  think,  not  lawful."  Per  Lochren,  J.,  in  Knud- 
also,  to  the  object  of  the  person  in  pro-  sen  v.  Benn  (1903)  123  Fed.  636. 
curing  the  breach."     In  the  same  case 


§  2000]  ENTICEMENT.  8031 

binding  contract,  and  immediately  enters  the  service  of  another, 
pursuant  to  a  contract  with  him,  the  original  master  may  lawfully 
persuade  the  servant  to  return  and  fulfil  the  contract  first  made  with 
him.''  A  trade  union  would  be  justified  in  persuading  its  members 
to  break  contracts  for  service  with  an  employer,  which  the  latter, 
having  regard  to  the  provisions  of  a  contract  between  him  and  the 
union,  ought  never  to  have  made  with  those  members.*  But  it  would 
be  no  legal  excuse  for  the  union  to  induce  such  breaches  of  contract 
that  the  employer  had  broken  an  independent  contract  with  the 
union.'  A  defendant  sued  for  knowingly  procuring  a  servant  to 
break  his  contract  of  service  is  not  justified  of  necessity  merely  by 
his  showing  that  he  had  no  personal  animus  against  the  employer,'" 
or  that  it  was  to  the  advantage  or  interest  of  both  the  defendant  and 
the  servant  that  the  contract  should  be  broken.^'     "The  purpose  of 

"!  Wharton  v.  Jossey  (1872)  46  Ga.  N.  S.  561,  22  Times  L.  R.  543,  5  Ann. 
578.  See  also  Turner  v.  State  (1872)  Cas.  591,  saying  that  the  headnote  to 
48  Ala.  549,  cited  jiost,  §  2618,  note  4.  that    case   should   read   thus:      "Where 

8  HmitMes  v.  'National  Asso.  [1909]  1  workmen  strike  in  breach  of  their  con- 
K.  B.  310,  337,  per  Buckley,  L.  J.,  who  tracts,  those  who  help  to  maintain  the 
also  said;  "No  doubt  there  are  circum-  strike  by  supporting  the  workmen  after 
stances  in  which  A  is  entitled  to  induce  their  current  contracts  have  expired  in 
B  to  break  a  contract  entered  into  by  a  refusal  to  enter  into  new  contracts 
B  with  C.  Thus,  for  instance,  if  the  of  service  on  new  terms,  and  for  that 
contract  between  B  and  C  is  one  which  purpose  give  them  money  and  counsel, 
B  could  not  make  consistently  with  his  are  not  liable  to  pay  damages." 
preceding  contractual  obligations  to-  l"  Glamorgan  Coal  Co.  v.  South  Wales 
wards  A,  A  may  not  only  induce  him  to  Miners'  Federation  [1903]  2  K.  B.  545, 
break  it,  but  may  invoke  the  assistance  574,  72  L.  J.  K.  B.  N.  S.  893,  89  L.  T. 
of  a  court  of  justice  to  make  him  break  N.  S.  393,  19  Times  L.  E.  708;  Branch 
it.  If  B,  having  agreed  to  sell  a  prop-  v.  Roth  (1904)  10  Ont.  L.  Rep.  284, 
erty  to  A,   subsequently   agrees   to  sell  4  Ann.  Cas.  1024. 

it  to  C,  A,  of  course,  may  restrain  B  n  6lam,organ  Coal  Co.  v.  South  Wales 
by  injunction  from  carrying  out  B's  Miners'  Federation  [1903]  2  K.  B.  545, 
contract  with  C,  and  the  consequence  574,  per  Romer,  L.  J.,  who  proceeded  to 
may  ensue  that  B  will  be  liable  to  C  say:  "I  take  the  following  simple  case 
in  damages  for  breaking  it."  As  to  such  to  illustrate  my  view :  If  A  wants  to 
a  justification  for  inducing  a  servant  get  a  specially  good  workman,  who  is 
to  break  his  contract,  see  also  cases  cited  under  contract  with  B,  as  A  knows,  and 
§  2618,  post,  note  4.  A  gets  the  workman  to  break  his  con- 

9  Smithies  v.  National  Asso.  [1909]  1  tract,  to  B's  injury,  by  giving  him 
K.  B.  310,  337,  per  Buckley,  L.  J.,  and  higher  wages,  it  would  not,  in  my  opin- 
per  Kennedy,  L.  J.,  at  p.  341:  "The  ion,  afford  A  a  defense  to  an  action 
breach  by  B  of  his  contract  with  A  can-  against  him  by  B  that  he  could  estab- 
not,  I  think,  properly  be  held  to  justify  lish  he  had  no  personal  animus  against 
or  excuse  A  in  procuring  C  to  break  an  B,  and  that  it  was  both  to  the  interest 
independent  contract  with  B.  Nor  do  of  himself  and  of  the  workman  that  the 
I  think  it  would  make  a  material  differ-  contract  with  B  should  be  broken.  .  .  . 
ence  if  A  be  an  association  of  which  C  It  is  to  be  remembered  that  what  A  has 
is  a  member."  Buckley,  L.  J.,  distin-  to  justify  is  his  action,  not  as  between 
guished  Denaiy  &  G.  Main  Collieries  v.  him  and  the  workman,  but  as  regards 
Torkslive   Miners'   A.tso.    [1906]    A.    C.  the  employer,  B." 

384,  75  L.  J.  K.  B.  N.  S.  961,  95  L.  T. 
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promoting  his  own  business"  is  not  a  justification  for  knowingly  and 
intentionally  procuring  a  servant  to  violate  a  contract  of  service.^^ 
Nor  is  "the  right  of  competition"  a  justification  for  thus  hiring  away 
another's  contracted  servant.^'  "An  act  maliciously  done,  with  the 
intent  and  purpose  of  injuring  another,  is  not  lawful  competition."  ^* 

12  Per  Wells,  J.,  in  Walker  v.  Cronin  the  plaintiff  came  into  court  to  assert  in 
(1871)  107  Mass.  555,  563,  564.  Carew  v.  Rutherford   (1870)    106  Mass. 

13  Beekman  v.  Marsters  (1907)  195  1,  8  Am.  Rep.  287;  Walker  v.  Cronin 
Mass.  205,  210,  11  L.R.A.(N.S.)  201,  (1871)  107  Mass.  555  (so  far  as  the 
122  Am.  St.  Rep.  232,  80  N.  E.  817,  11  first  count  was  concerned)  :  Tegelahn  v. 
Ann.  Cas.  332,  where  Loring,  J.,  said:  Guntner  (1896)  167  Mass.  92,  35  L.R.A. 
"No  case  has  been  cited  which  holds  722,  57  Am.  St.  Rep.  443,  44  N.  E.  1077; 
that  a  right  to  compete  justifies  a  de-  Plant  v.  Woods  (1900)  176  Mass.  492, 
fendant  in  intentionally  inducing  a  51  L.R.A.  339,  79  Am.  St.  Rep.  330,  57 
third  person  to  take  away  from  the  N.  E.  1011;  Martell  v.  White  (1904) 
plaintiff  his  contractual  rights.  Not  185  Mass.  255,  64  L.R.A.  260,  102  Am. 
only  has  no  case  been  cited  in  which  St.  Rep.  341,  69  N.  E.  1085;  Berry  v. 
that  has  been  held,  but  no  case  has  been  Donovan  (1905)  188  Mass.  353,  5  L.R.A. 
cited  in  which  that  contention  has  been  (N.S.)  899,  108  Am.  St.  Rep.  499,  74 
put  forward.  .  .  .  It  is  hard  to  see  N.  E.  603,  3  Ann.  Cas.  738,  and  Pickett 
how  this  court  could  have  decided  Oarst  v.  Walsh  (1906)  192  Mass.  572,  6  L.R.A. 
V.  Charles  (1905)  187  Mass.  144,  72  N.  (N.S.)  1067,  116  Am.  St.  Rep.  272,  78 
E.  839,  as  it  did  were  it  the  law  that  N.  E.  753,  7  Ann.  Cas.  638  (so  far  as 
self-interest  is  a  justification  for  in-  the  third  prayer  for  relief  was  con- 
tentionally  interfering  with  a  plaintiff's  cerned)  ;  while  the  cases  of  Walker  v. 
contractual  rights.  The  same  is  true  of  Cronin  (1871)  107  Mass.  555  (so  far 
Bowen  v.  Ball  (1881)  L.  R.  6  Q.  B.  Div.  as  the  second  and  third  counts  were 
333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  concerned)  ;  May  v.  Wood  (1898)  172 
N.  S.  75,  29  Week.  Rep.  367,  45  J.  P.  Mass.  11,  51  N.  E.  191 ;  Garst  v.  Charles 
373,  1  Eng.  Rul.  Cas.  717,  if  not  of  (1905)  187  Mass.  144,  72  N.  E.  839; 
Read  v.  Friendly  Soc.  [1902]  2  K.  B.  and  Pickett  v.  Walsh  (1906)  192  Mass. 
88,  71  L.  J.  K.  B.  N.  S.  634,  50  Week.  572,  6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  619,  86  L.  T.  N.  S.  593,  18  Times  Rep.  272,  78  N.  E.  753,  7  Ann.  Cas. 
L.  R.  577.  ...  A  plaintiff's  right  638  (so  far  as  the  second  prayer  for  re- 
to  carry  on  business,  that  is,  to  make  lief  was  concerned ) ,  are  oases  of  the 
contracts  without  interference,  is  an  al-  second  class.  There  are  statements  in 
together  different  right  from  that  of  be-  opinions  in  Massacbusetts  and  England 
ing  protected  from  interference  with  his  that  a  defendant  is  not  liable  for  inter- 
rights  under  a  contract  already  made,  ference  with  a  plaintiff's  rights  in  both 
The  existence  of  both  rights  and  the  of  these  two  classes  of  cases  unless  he 
difference  between  the  two  is  recognized  acts  maliciously  within  the  meaning  of 
by  Wells,  J.,  in  Walker  v.  Cronin  malice,  as  used  in  these  opinions." 
(1871)  107  Mass.  555;  the  first  count  In  BlaJce  v.  Lanyon  (1895)  6  T.  R. 
in  that  case  went  on  the  first  right,  221,  3  Revised  Rep.  162,  the  plaintiff 
and  the  second  and  third  counts  on  the  and  defendant  were  carriers;  in  Hart  v. 
second  right.  Again,  the  existence  of  Aldridge  (1774)  Cowp.  pt.  1,  p.  54,  they 
the  two  is  recognized  and  stated  by  were  manufacturers  of  shoes;  in  Gunter 
Holmes,  J.,  in  May  v.  Wood  (1898)  172  v.  Astor  (1819)  4  J.  B.  Moore,  12,  21 
Mass.  11,  14,  15,  51  N.  E.  191.  Where  Revised  Rep.  733,  they  were  manufac- 
the  plaintiff  comes  into  court  to  get  turers  of  pianofortes;  and  in  each  of 
protection  from  interference  with  his  those  cases  the  defendant  was  held  lia- 
right  of  possible  contracts,  that  is,  of  ble  for  enticing  into  his  own  service  the 
his  right   to   pursue   his   business,   acts  workmen  of  the  plaintiff. 

of  interference  are  justified  when  done  n  Doremiis  v.  Hennessy  (1898)  176 
by  a  defendant  for  the  purpose  of  fur-  111.  608,  615,  43  L.R.A.  797,  68  Am. 
thering  his  (t'le  defendant's)  interests  St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  254. 
as  a  competitor.    It  was  this  right  that 
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It  was  intimated  in  one  of  the  leading  American  cases  that  the 
breach  of  a  servant's  contract  of  service  pursuant  to  "friendly  advice 

honestly  given,"  or  "exercise  of  the  right  of  free  expression  of 
opinion,"  will  not  give  rise  to  a  cause  of  action  in  favor  of  the  master 
against  the  person  whose  advice  or  expression  of  opinion  has  thus 
influenced  the  servant.**    In  an  English  case  decided  in  1903,  a  vast 

^^  Walker  v.  Oronin  (1871)   107  Mass.  would  not  only  be  justified  in  interfer- 

555,  566   (foot  of  page).     "If  a  brother  ing  to  prevent  that  contract  from  being 

believes  that  his   sister  is  in  a  service  carried   into   effect,   but   would   greatly 

which  is  injurious  to  her  health,  can-  fail  in  his  duty  to  his  child  if  he  did 

not  he  advise  her  to  break  her  contract  not.      This    duty   is    recognized   by   the 

without  thereby  rendering  himself  liable  courts;    for  the  court  of  chancery  and 

in  tort  to  the  master?     In  such  a  case,  the  chancery  division  of  the  high  court 

in  my  opinion,  it  would  be  impossible  to  of  justice  have  continually  so  interfered 

say   that   an   action   would   lie.     ...  on  behalf  of  wards  of  court,  sometimes 

If  a  man  asks  another  for  advice  as  to  with  a  heavy  hand;    and  the  principle 

whether  or   not   it   is   wise  to   break   a  on  which  the  judges  of  those  courts  have 

contract,    is   not   the   person   asked   en-  acted  is  simply  that  of  doing  on  behalf 

titled   (so  long  as  he  acts  honestly)   to  of  the  ward  that  which  a  right-minded 

give   the   advice,   and   if   the   advice   is  father  would  do  in  the  true  interest  of 

followed,   do  not  the   circumstances  af-  his  child.    I  conceive  that  circumstances 

ford  the  man  who  gave  it  a  sufficient  might   occur   which   would   give  rise  to 

excuse  within  the  meaning  of  the  rule?  the  same  duty  in  the  case  of  a  contract 

Solicitors,  parents,  and  friends  are  over  of  service." 

and  over  again  consulted  as  to  whether  In  the  dissenting  opinion  in  Lumley 
it  is  better  to  continue  to  perform  a  v.  Qye  (1853)  2  El.  &  Bl.  216,  247,  1 
disastrous  contract,  or  to  break  it  and  Eng.  Rul.  Cas.  706,  Coleridge,  J.,  sup- 
submit  to  a  claim  for  damages.  Do  posed  a  case  where  a  contract  has  been 
they,  by  giving  the  advice,  and  so  pro-  made  between  A  and  B  that  the  latter 
curing  the  breach,  make  themselves  lia-  should  go  supercargo  for  the  former  on 
ble  in  tort?  Or  does  not  the  fact  that  a  voyage  to  Sierra  Leone,  "and  C 
they  were  asked  for  advice,  and  gave  it  urgently  and  bona  flde  advises  B  to 
honestly,  afford  a  sufiScient  excuse  for  abandon  his  contract,  which,  on  con- 
what  they  did?  A  man  may  persuade  sideration,  B  does,  whereby  loss  results 
himself  to  break  his  contract,  and  the  to  A.  I  think  no  one  will  be  found  bold 
only  consequence  is  that  he  renders  him-  enough  to  maintain  that  an  action 
self  liable  in  damages  for  the  breach;  would  lie  against  C."  This  gave  rise 
he  certainly  does  not  thereby  create  a  to  the  following  observation  by  Brett, 
further  cause  of  action  against  himself  L.  J.,  in  Bowen  v.  Hall  (1888)  L.  R.  6 
in  tort.  Then  why  should  his  friend  Q.  B.  Div.  333,  338,  1  Eng.  Rul.  Cas. 
who  advises  him,  and  perhaps  prevails  717:  "Merely  to  persuade  a  person  to 
upon  him,  to  do  the  same  thing,  incur  break  his  contract  may  not  be  wrongful 
the  consequences  of  such  a  course  of  in  law  or  fact,  as  in  the  second  case 
action?"  Per  Bigham,  J.,  in  Olamorgan  put  by  Coleridge,  J.  [as  above  stated 
Coal  Co.  V.  South  Wales  Miners'  Fed-  and  quoted].  But  if  the  persuasion  be 
eration  [1903]  1  K.  B.  118,  131,  135.  used  for  the  indirect  purpose  of  injur- 
In  the  same  case,  on  appeal  to  the  court  ing  the  plaintiff,  or  of  benefiting  the 
of  appeal,  Glamorgan  Coal  Go.  v.  South  defendant  at  the  expense  of  the  plain- 
Wales  Miners'  Federation  [1903]  2  K.  tiff,  it  is  a  malicious  act  which  is,  in 
B.  545,  577,  Stirling,  L.  J.,  said:  "That  law  and  in  fact,  a  wrong  act,  and  there- 
interference  with  contractual  relations  fore  a  wrongful  act,  and  therefore  an 
known  to  the  law  may  in  some  cases  be  actionable  act  if  injury  insues  from  it. 
justified  is  not,  in  my  opinion,  open  to  We  think  that  it  cannot  be  doubted  that 
doubt.  For  example,  I  think  that  a  a  malicious  act,  such  as  is  above  de- 
father  who  discovered  that  a  child  of  scribed,  is  a  wrongiful  act  in  law  and 
his  had  entered  into  an  engagement  to  in  fact." 
marry  a  person  of  immoral  character 
M.  &  S.  Vol.  VII.— 503. 
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number  of  miners,  acting  in  obedience  to  a-n  order  of  a  federation^ 
of  the  miners,  given  by  their  executive  council,  had  abstained  from 
vi^orking  on  certain  days,  called  "stop-days,"  without  giving  notice  to 
their  employers,  and  in  breach  of  their  contracts  vpith  them.     The 
object  of  procuring  this  breach  of  contract  was  to  keep  up  the  price 
of  coal,  upon  which  the  amount  of  the  miner's  wages  depended.     In 
an  action  by  the  employers  against  the  federation  and  their  officers, 
the  trial  judge  in  the  King's  bench  division  held  that  the  defendants 
were  not  liable  in  damages.     "I  find  that  the  federation  and  all  the 
other  defendants  acted  honestly,  and  without  any  malice,"  said  he,, 
"and  in  ordering  the  stop-days  did  no  more  than  that  which  they 
conceived  to  be  in  the  best  interest  of  the  men  whom  they  represented, 
and  for  whom  they  were  acting ;  and  I  find,  moreover,  they  had  law- 
ful justification  or  excuse  for  what  they  did  in  this:  that  having 
been  solicited  by  the  men  to  advise  and  guide  them  on  the  question 
of  stop-days,  it  was  their  duty  and  their  right  to  give  the  advice,  and 
to  do  what  might  be  necessary  to  secure  that  the  advice  should  be 
followed."  ^*    On  appeal,  his  judgment  was  reversed  by  the  court  of 
appeal,  and  the  defendants  were  held  liable  by  a  majority  of  the 
court,  the  reversal  being  based  partly,  at  least,  on  an  interpretation 
of  the  facts  differing  from  that  adopted  by  the  trial  judge.    Homer, 
L.  J.,  said :    "On  the  findings  of  fact  it  is  to  my  mind  clear  tiiat  the 
defendants,  the  federation,  procured  the  men  to  break  their  contracts 
with  the  plaintiffs,  so  that  I  need  not  consider  how  the  question  would 
have  stood  if  what  the  federation  had  done  had  been  merely  to  ad- 
vise the  men,  or  if  the  men,  after  taking  advice,  had  arranged  be- 
tween themselves  to  break  their  contracts,  and  the  federation  had 
merely  notified  the  men's  intentions  to  the  plaintiffs.     The  federa- 
tion did  more  than  advise.     They  acted,  and  by  their  agents  actually- 
procured  the  men  to  leave  their  work  and  break  their  contracts.     In 
short,  it  was  the  federation  who  caused  the  injury  to  the  plaintiffs."' 
Stirling,    J.,    said:      "In    the   view    which    I    take   of    the    facts,. 
the  defendants  not  only  gave  advice,  but  acted,   and  their  action 
took    the    form    of    interfering    with    the    contractual    relations 
between  the  masters  and  the  men.     If  in  so  doing  they  committed' 
a  tort,  it  would  be  no  answer  to  say  that  they  acted  upon  the  advice 
of  a  third  person,  as,  for  example,  their  own  solicitor;  and  it  is 
difficult  to  see  how  they  can  be  in  a  better  position  simply  because- 

16  Olamorgan  Goal  Go.  v.  Soiiih  Wales  Miners'  Federation  [1903J  1  K.  B.  118- 
135,  per  Bigham,  J. 
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the  advice  on  which  they  acted  emanated  from  themselves."  "    The 

1''  Glamorgan  Goal  Go.  v.  South  Wales  on  the  ground  that  community  of  in- 
Miners'  Federation  [1903]  2  K.  B.  545,  terest  excludes  a  procuring  each  of  the 
575,  577.  Continuing,  Romer,  L.  J.,  other,  connected  by  community  of  inter- 
said  (at  p.  575)  :  "It  is  not  disputed  est,  or  because  the  relation  of  the  par- 
that  the  federation  acted  as  they  did  ties,  whoever  they  are,  raises  a  duty 
knowingly.  So  that  the  only  question  to  counsel  one  another  and  arrange  for 
which  remains  is  one  of  justification,  concerted  action.  .  .  .  The  effect,  if 
Now  the  Justification  urged  is  that  it  any,  of  the  right  or  duty  arising  from 
was  thought,  and  I  will  assume  for  this  the  relation,  is  only  that  it  negatives 
purpose,  rightly  thought,  to  be  in  the  the  prima  facie  presumption  of  malice 
interest  of  the  men  that  they  should  which  the  law  supposes  from  interfer- 
leave  their  work  in  order  to  keep  up  ence  with  the  contractual  rights  between 
the  price  of  coal  on  which  the  amount  the  parties  to  a  contract  of  which  the 
of  wages  of  the  men  depended.  As  to  interferer  has  notice;  and  the  defendant 
this,  I  can  only  say  that  to  my  mind  can  always  rebut  the  prima  facie  pre- 
the  ground  alleged  affords  no  justifica-  sumption  thus  arising  by  the  proof  of 
tion  for  the  conduct  of  the  federation  circumstances  raising  a  duty  to  advise; 
towards  the  employers;  for,  as  I  have  but  the  plaintiff  on  his  part  can  neutral- 
already  pointed  out,  the  absence  on  the  ize  this  by  proof  of  express  malice, 
part  of  the  federation  of  any  malicious  .  .  .  This  prima  facie  wrongful  in- 
intention  to  injure  the  employers  in  it-  terference  may  be  negatived  by  show- 
self  affords  no  sufficient  justification,  ing  that  the  exercise  of  the  defendants' 
But  it  was  said  that  the  federation  had  own  rights  involved  the  interference 
a  duty  towards  the  men  which  justified  complained  of,  which  interference  is 
them  in  doing  what  they  did.  For  my-  merely  the  exercise  of  the  right  of  a 
self  I  cannot  see  that  they  had  any  duty  man  to  interfere  in  a  matter  in  which 
which  in  any  way  compelled  them  to  he  is  jointly  interested  with  others,  and 
act,  or  justified  them  in  acting,  as  they  such  interference  gives  no  cause  of  ac- 
did  towards  the  plaintiffs.  And  the  fact  tion.  In  such  a  case  there  will  be  in- 
that  the  men  and  the  federation,  as  tentional  procurement  of  a  violation  of 
being  interested  in  or  acting  for  the  individual  rights,  contractual  or  other, 
benefit  of  the  men,  were  both  interested  but  just  cause  for  it,  as  being  done  for 
in  keeping  up  prices,  and  so  in  break-  the  maintenance  of  the  equal  civil  rights 
ing  the  contracts,  affords  in  itself  no  of  the  defendants.  ...  To  say  that 
sufBcient  justification  for  the  action  of  the  means  employed  by  the  defendant 
the  federation  as  against  the  plaintiffs."  were  illegal,  because  of  the  breach  of 
In  a  concurring  opinion,  Stirling,  L.  J.,  contract,  seems  to  me  to  be  arguing  in 
said:  "In  my  judgment  the  liability  a  circle;  and  I  dissent  from  the  conten- 
of  the  defendants  must  turn  on  the  an-  tion  of  the  appellants,  that  just  cause 
swer  to  be  given  to  the  question  whether  for  interference  is  excluded  in  cases 
the  circumstances  of  the  case  were  in  where  the  advice  actually  given  is  to 
fact  such  as  to  justify  the  defendants  break  a  contract,  and  in  consequence 
or  any  of  them,  in  acting  as  they  did.  the  contract  is  broken.  It  seems  to  me 
.  .  .  The  justification  set  up  seems  in  the  result  that  the  only  question  in 
to  me  to  amount  to  no  more  than  this,  this  case  is  whether  the  interference 
— that  the  course  which  they  took,  al-  of  the  defendants  was  justified,  and  not 
though  it  might  be  to  the  detriment  of  whether  the  men  individually  could  jus- 
the  masters,  was  for  the  pecuniary  in-  tify  the  breaches  of  contract,  which,  of 
terest  of  the  men;  and  I  think  it  wholly  course,  they  could  not.  I  doubt  very 
insufficient."  Vaughan  Williams,  Ll  J.,  much  whether  an  action  would  have 
thought  that  "the  judgment  of  Bigham,  lain  against  the  aggregation  of  indi- 
J.,  in  the  court  below,  must  be  affirmed  vidual  men  for  procuring  the  several 
for  the  reasons  given  by  him,"  and  in  breaches  of  contract,  because  I  think 
the  course  of  his  opinion  he  said:  "It  there  is  a  good  deal  to  be  said  for  the 
seems  to  me  that  if  these  prima  facie  proposition  that  the  community  of  in- 
causes  of  action  arising  for  procuring  terest  of  all  these  men  following  the 
a  breach  of  contract  or  combining  to  same  occupation  in  the  South  Wales 
procure  it  do  not  lie,  it  muat  be  either    coal  fields  entitled  them  to  confer  and 
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judgment  of  the  court  of  appeal  was  affirmed  on  appeal  to  the  House 
of  Lords." 

Doubtless  the  harboring  of  a  servant  after  notice  would  be  justifi- 

act  in  concert,  without  rendering  them-  was  given  which  justifies  the  certain 
selves  liable  to  actions  for  procuring  conclusion  that  the  defendants  did  more 
breaches  of  contract  by  one  another  or  than  advise  the  workmen  upon  the  sub- 
for  conspiracy.  .  .  .  The  federation  ject  of  these  stop-days.  .  .  .  They  in- 
and  the  members  of  their  council  who  itiated,  they  directed,  and  they  gave 
are  defendants  seeji  to  base  this  justi-  orders,  so  that  it  is  correct  to  employ 
fication  on  the  suggestion  that  their  the  legal  term,  and  say  that  they  in- 
relation  to  the  men  raises  a  duty  on  duced  and  procured  the  workmen  to 
their  part  to  advise  the  men,  or,  at  all  break  their  contracts.  .  .  .  Their 
events,  negatives  their  being  mere  med-  intention  clearly  was  that  the  workmen 
dlera.  It  was  argued  before  us  that  the  should  break  their  contracts.  The  de- 
defendants  were  not  mere  advisers,  but  fendants'  motives,  no  doubt,  were  that, 
that  they  were  actors  who  did  the  very  by  so  doing,  wages  should  be  raised, 
thing  complained  of,  in  that  they  issued  But  if,  in  carrying  out  the  intention, 
the  notices  ordering  the  stop-days,  and  the  defendants  purposely  procured  an 
compelled  reluctant  men  to  break  their  unlawful  act  to  be  committed,  the  wrong 
contracts  by  staying  away  from  work  that  is  thereby  inflicted  cannot  be  ob- 
without  giving  proper  notices  to  their  literated  by  the  existence  of  a  motive 
employers,  and  that  the  view  of  the  to  secure  a  money  benefit  to  the  wrong- 
federation  was  that  men  who  refused  to  doers."  Lord  Lindley  said:  "That 
stay  away  would  be  guilty  of  disloyalty  there  are  cases  in  which  it  is  not  action- 
to  the  federation;  but  this  argument  able  to  exhort  a  person  to  break  a  con- 
does  not  convince  me  that  the  federa-  tract  may  be  admitted,  and  it  is  very 
tion  were  not  acting  as  advisers,  nor  difficult  to  draw  a  sharp  line  separating 
does  the  fact  that  the  federation  actu-  all  such  cases  from  all  others.  But  the 
ally  issued  the  notices  deprive  the  de-  so-called  advice  here  was  much  more 
fendants  of  their  character  of  advisers."  than  counsel;  it  was  accompanied  by 
18  South  Wales  Miners'  Federation  v.  orders  to  stop,  which  could  not  be  dis- 
Olamorgan  Coal  Co.  [1905]  A.  C.  239,  obeyed  with  impunity.  A  refusal  to 
1  B.  R.  C.  1,  2  Ann.  Cas.  436.  Earl  of  stop  work  as  ordered  would  have  beeJn 
Halsbury,  L.  C,  said:  "I  refuse  to  go  regarded  as  disloyal  to  the  federation, 
into  a  discussion  of  the  duty  or  the  This  is  plain  from  the  speeches  given  in 
moral  right  to  tender  advice.  The  facts  evidence  on  the  trial;  and  in  my  opinion 
in  this  case  show  nothing  in  the  nature  it  is  a  very  important  element  in  the 
of  advice,  even  if  the  supposed  duty  case,  which  cannot  be  ignored.  .  .  . 
could  be  created  by  people  who  made  The  defendants  have  to  justify  a  par- 
them  their  official  advisers,  who  were  ticular  line  of  conduct,  which  was 
to  advise  them  even  to  breaJc  the  law."  wrongful;  i.  e.,  aiding  and  abetting  the 
Lord  Macnaghten  said:  "That  there  men  in  doing  what  both  the  men  aoid 
may  be  a  justification  for  that  which,  the  officials  knew  was  legally  wrong, 
in  itself,  is  an  actionable  wrong,  I  do  The  constitution  of  the  union  may  have 
not  for  a  moment  doubt.  And  I  do  not  rendered  it  the  duty  of  the  officials  to 
think  it  would  be  difficult  to  give  in-  advise  the  men  what  could  be  legally 
stances  putting  aside  altogether  cases  done  to  protect  their  own  interests;  but 
complicated  by  the  introduction  of  a  legal  duty  to  do  what  is  illegal  and 
moral  considerations."  But  he  was  of  known  so  to  be  is  a  contradiction  in 
opinion  that  there  was  no  justification  terms.  A  similar  argument  was  urged 
in  the  present  case.  He  said  the  alleged  without  success  in  the  case  of  the 
duty  set  up  by  the  federation  "comes  Friendly  Society  of  Stonemasons  [1902] 
to  this,— it  is  the  duty  on  all  proper  2  K.  B.  732,  1  B.  R,  C.  503,  71  L.  J.  K. 
occasions,  of  which  the  federation  or  B.  N.  S.  994,  51  Week.  Rep.  115,  87 
their  officials  are  to  be  the  sole  judges,  L.  T.  N.  S.  493,  19  Times  L,  R.  20,  66 
to  counsel  and  procure  a  breach  of  J.  P.  822." 
duty."     Lord   James   said:      "Evidence 
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able  under  circumstances  whicli  would  have  constituted  justification 
for  inducing  him  to  leave  the  service  of  the  master. ^^ 

2601.  What  constitutes  enticement,  and  evidence  thereof. — In  a 
Massachusetts  case  of  an  action  for  enticing  away  a  servant,  Metcalf, 
J.,  said:  "So  far  as  we  know,  the  word  'entice'  has  no  technical 
meaning.  But,  in  a  declaration  like  that  in  this  case,  it  must  mean 
something  quite  different  from  a  reluctant  employment  of  another's 
servant,  under  a  belief  that  the  master  has  consented  to  that  employ- 
ment. The  word  is  often  joined,  in  the  precedents  of  forms,  with 
the  words  'solicit,  seduce,  persuade,  and  procure;'  and  it  evidently 
imports  an  active  and  wrongful  effort  to  detach  a  servant  from  his 
master's  service,  by  offering  inducements  adapted  to  that  end."  *  On 
another  occasion  the  same  judge  said :  "To  constitute  enticement  of  a 
servant  from  his  master's  service,  within  the  meaning  of  the  law,  in- 
ducements must  be  presented  to  him  while  he  is  in  that  service, 
which  cause  him  to  leave  it."  *  Ineffective  persuasion  to  induce  a 
servant  to  violate  his  contract  of  service  would  not,  of  itself,  be  ac- 
tionable.^ 

In  a  case  where  a  farm  laborer  was  living  and  working  on  a  farm 
of  the  plaintiff  under  a  parol  contract  which  was  within  the  statute 
of  frauds,  and  the  question  was  whether  the  contract  was  terminated 
by  the  servant  without  the  instigation  of  the  defendant,  it  appeared 
that  the  latter  had  sent  his  wagon  and  moved  the  servant  from  the 
plaintiff's  place  to  his  own,  and  the  court  said  it  was  "not  without 
significance"  that  the  defendant  had  previously  inquired  particularly 
whether  there  was  any  written  contract  between  the  plaintiff  and 
the  servant.*     A  letter  from  the  defendant  to  the  servant,  written 

19  No  case  has  been  found  where  that  there  was  no  actual  solicitation  of  the 
point  was  raised,  but  it  is  suggested  to  servant. 

the  author  by  the  case  of  Smithies  v.  S  Per  Evans,  J.,  in  Employing  Print- 
Jvational  Asso.  [1909]  1  K.  B.  310,  78  ers'  Club  v.  Dr.  Blosser  Go.  (1905)  122 
L  J  K  B.  N.  S.  259,  100  L.  T.  N.  S.  Ga.  509,  69  L.E,.A.  90,  106  Am.  St.  Rep. 
172,  25  Times  L.  R.  205,  cited  in  §  2602,  137,  50  S.  E.  353,  2  Ann.  Cas.  694.  See 
post,  note  7.  also  §  2619,  post. 

iButterfield  v.  Ashley  (1850)  6  Cush.       *Duckett  v.  Pool  (1890)  33  S.  C.  238, 
249,  251.     To  the  same  effect,  see  post,  11  S.  E.  689. 
§  2618.  In  Salter  v.  Howard   (1871)    43  Ga. 

In  Keane  y.  Boycott  (1795)  2  H.  Bl.  601,  where  it  was  held  that  there  was 
511,  3  Revised  Rep.  494,  Eyre,  Ch.  J.,  sufficient  evidence  to  sustain  the  ver- 
describes  enticement  and  its  effect  as  a  diet  of  the  jury  for  the  plaintiff,  so  far 
dissolution  of  the  relation  of  master  as  related  to  enticement  of  the  plain- 
and  servant  "officiously."  tiff's   negro   servants,   it  appeared  that 

ZButterfield  v.  Ashley  (1854)  2  Gray,  the  defendant's  wagon  went  to  the  plain- 
254,  per  Metcalf,  J.  See  Stuart  v.  tiff's  place  after  them,  and  the  plaintiff 
/Simpson  ( 1828 )  1  Wend.  376,  where  the  sent  it  back,  with  a  note  stating  that 
defendant  was   held  not  liable  because   the  negroes  were  in  his  employment,  and 
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after  the  contract  of  service  was  made,  might  be  admissible  as  an 
attempt  to  persuade  the  servant  to  depart  from  the  master,  although 
the  service  was  afterward  entered  upon  notwithstanding  the  letter.^ 
AMien  there  is  evidence  that  a  course  of  persuasion  by  the  defend- 
ant had  been  entered  upon,  evidence  of  further  opportunity  to  per- 
suade is  admissible  as  foundation  for  an  inference  that  the  defendant 
improved  the  opportunity.^  Proof  that  the  defendant  employed 
and  harbored  the  servant,  knowing  that  he  had  deserted  the  service 
of  the  plaintiff,  was  held  to  be  "presumptive  evidence  against  the 
defendant,  from  which  the  jury  might  infer  that  he  enticed  the  serv- 
ant away."  ''  In  an  action  for  enticing  a  servant  who  had  enlisted 
in  the  Army,  proof  that  the  defendant,  an  officer  of  a  recruiting 
party,  asked  the  servant  to  enlist,  and  afterward  gave  him  money, 
was  held  sufficient  to  support  a  verdict  for  the  plaintiff.*  A  declar- 
ation charging  only  the  enticement  of  a  servant  away  from  the 
plaintiff  is  not  supported  by  evidence  merely  that  after  the  servant 
had  left  the  service  of  his  own  accord,  and  while  he  was  out  of  it, 
the  defendant  harbored,  detained,  and  kept  him.® 

subsequently  the  negroes  left  and  were  tion  of  liability  cannot  be  disposed  of 

found  on  the  defendant's  plantation.  as  a  matter  of  law  on  the  ground  indi- 

^Forhes  v.  Morse   (1896)   69  Vt.  220,  cated."     It  was  also  held  in  the  same 

37  Atl.  295,  in  which  case  it  was  con-  case   that   although   the   letter   bore   no 

tended  by  the  defendant  that  inasmuch  date,  the  time  when  it  was  written  suffl- 

as  the  letter  to  the  female  servant  was  ciently  appeared  by  the  contents  of  the 

written   to   prevent   her    from    entering  letter  itself. 

upon  the  service,  but  failed  of  its  pur-  ^Forbes  v.  Morse   (1896)   69  Vt.  220, 

pose  in  that  particular,  if  reperusals  of  37  Atl.   295,  the  case  described  in  the 

it   after   the   service  was   entered  upon  last  preceding  note,  where  evidence  that 

induced  her  to  leave,  that  was  an  efifeet  the   defendant   and   the   servant   passed 

not    designed    by    the    defendant,    and  the  evening  together  before  the  servant 

one  for  which  he  would  not  be  liable,  left  the  master's  service  was  held  to  be 

The  court,  holding  the  letter  admissible,  admissible. 

said:  "It  would  seem,  however,  that  1  Milbwme  \.  Byrne  (1805)  1  Cranch, 
if  the  language  complained  of  was  cal-  C.  C.  239,  Fed  Cas.  No.  9,542,  cited  to 
culated  to  induce  her  to  break  the  con-  that  point  in  Duckett  v.  Pool  (1890) 
tract  without  reference  to  time  or  cir-  33  S.  C.  238,  11  S.  E.  689. 
cumstance,  it  would  make  no  difference  *  Keane  v.  Boycott  ( 1795 )  2  H.  Bl. 
whether  it  led  her  to  do  this  by  re-  511,  3  Revised  Rep.  494. 
fusing  to  commence  the  service,  or  by  ^  Butterfield  v.  Ashley  (1854)  2 
leaving  it  after  it  was  commenced.  It  Gray,  254,  an  action  by  a  father  whose 
is  doubtless  true  that  language  might  minor  son,  having  run  away  from  hi.'s 
have  been  used  for  which  the  defendant  father  without  the  defendant's  procure- 
could  not  have  been  made  liable  by  rea-  ment,  was  knowingly  employed  and  de- 
son  of  an  abandonment  of  the  service  tained  by  the  defendant.  To  the  point 
after  it  had  been  entered  upon.  But  that  an  amendment  charging  the  harbor- 
it  will  be  noticed  that  the  language  ing,  etc.,  would  be  allowable  in  such  a 
used  was  general,  and  not  suggestive  of  case,  see  Stovx  v.  Heywood  (1863)  7 
a  breach  in  any  particular  manner;  and  Allen,  118. 
in  view  of  its  scope,  we  think  the  ques- 
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2602.  Employing   and  harboring   another's   servant,   in  general. — 

See  also  §  2596,  ante.  "A  master  may  maintain  an  action  on  the  case 
against  one  who,  knowing  that  another  is  his  servant,  entices  him 
away  from  his  service,^  or  retains  and  employs  him  after  he  has 
wrongfully  left  that  service  without  being  enticed  away;  and  also 
against  one  who  continues  to  employ  his  servant,  after  notice  that  he 
is  such,  though  the  defendant,  at  the  time  of  retaining  or  employing 
him,  did  not  know  him  to  be  a  servant."  *     In  some  jurisdictions 

1  See  the  preceding  sections  in  this  make  such  inquiry  himself,  or  to  des- 
chapter.  patch    persons    in    that    public    service 

3  Butterfield  v.  Ashley  (1850)  6  Gush,  to  inquire  whether  these  slaves  belonged 
249,  250.  Per  Metcalf,  J.  Emberley  v.  to  the  plaintiff  or  not.  ...  In  order 
Bennett  (1861)  Newfoundl.  Hep.  (1854-  to  support  an  action  against  a  person 
1864)    562.  who  fills  a  public  ofBce  like  that  which 

As  evidence  of  the  common  law,  and  the  defendants  in  this  case  filled,  it  is 
also  as  a,  legislative  recognition  of  the  essential  to  show  that  they  acted  mala 
good  sense  of  the  statement  quoted  in  fide.  In  this  case  the  plaintiff  claims 
the  text,  see  the  provisions  in  respect  the  slaves  as  his  own,  and  desires  that 
to  refusal  to  discharge  another's  serv-  they  should  be  dismissed  from  the  de- 
ants  after  notice  and  demand,  in  Ala-  fendants'  ship  and  put  into  his  posses- 
bama  Code  of  1907,  §  6851,  and  Shan-  sion.  Sir  G.  Cockburn  [one  of  the  de- 
non's  Code  (Tenn.)  1896,  §  4338,  §  2614,  fendants]  said  that  they  might  go  if 
post.  the  plaintiff  could  persuade  them  to  go; 

In  Fories  v.  Cochrane  (1824)  2  Barn,  but  they  refused  to  go.  It  is  said  that 
&  C.  448,  3  Dowl.  &  R.  679,  2  L.  J.  K.  B.  Sir  G.  Cockburn  ought  to  have  sent 
67,  26  Revised  Rep.  402,  certain  persons  them  away  from  his  ship;  but  to  what 
who  had  been  slaves  in  a  foreign  coun-  place  was  he  to  send  them?  ...  If 
try  where  slavery  was  tolerated  by  law  he  had  said:  'These  men  shall  not  re- 
escaped  thence  and  got  on  board  a  Brit-  main  longer  in  my  ship,  but  I  will  not 
ish  ship  of  war  on  the  high  seas.  It  Put  them  mto  your  possession;  they 
was  held  that  a  British  subject,  resi-  shall  go  where  they  will,'  it  is  clear  that 
dent  in  that  country,  who  claimed  the  they  would  not  have  gone  back  into  the 
slaves  as  his  property,  could  not  main-  plaintiff's  service.  ...  It  appears 
tain  an  action  against  the  commander  to  me,  therefore,  that  the  character  of 
of  the  ship  and  other  officers  for  har-  ™ala  fides  does  not  attach  upon  either 
boring  the  slaves  after  notice.  Bayley,  of  the  defendants  in  this  case,  and  that 
J.,  based  his  opinion  of  defendants'  non-  being  so,  I  am  of  opinion  that  they  did 
liability  .upon  the  ground  that  the  de-  not,  m  the  language  of  this  declaration, 
fendants'  acts  were  not  shown  to  have  wrongfully  harbor,  detain,  and  keep  the 
been  wrongful.  "In  Blake  v.  Lanyon  slaves.  Their  character  as  public  offi- 
(1795)  6  T.  R.  221,"  said  he,  "the  de-  cers  placed  them  m  a  different  situa- 
fendant  must  have  had  full  opportunity  tion  from  that  in  which  other  individ- 
of  making  inquiry  and  satisfying  him-  uals  would  stand."  Best,  J.,  concurred 
self  whether  that  which  was  asserted  in  the  judgment,  but  upon  the  ground 
on  the  part  of  the  plaintiff  was  true  or  that  "the  moment  they  put  their  feet  on 
not.  There  could  be  no  difficulty  in  board  of  a  British  man  of  war  .  .  . 
ascertaining  with  respect  to  a  person  these  persons  who  before  had  been  slaves 
in   this    kingdom   whether    he   was   the  were  free." 

servant  of  A.  B.  or  not,  but  a  captain  In  Pitkin ffton  v.  Scott  (1846)  15 
■of  an  English  man  of  war  engaged  in  Mees.  &  W.  657,  15  L.  J.  Exch.  N.  S. 
foreign  service  has  not  the  same  means  329,  the  defendant  was  held  liable  for 
of  satisfying  himself  upon  such  a  fact,  wrongfully  harboring  and  employing 
It  might  have  been  wholly  inconsistent  one  who  was  under  contract  to  serve 
with  the  duties  which  he  had  to  perform  the  plaintiff  for  a  specified  period  as  a 
in  his  character  of  a  servant  of  the  pub-  crown  glass  maker. 
Ik.  either  to  leave  his  ship  in  order  to       In  the  leading  case  of  Lumley  v.  Gye 
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the  harboring  or  employing  of  another's  servant  under  such  circum- 
stances has  been  made  a  civil  wrong  or  a  misdemeanor  by  statute. 
In  one  of  the  common-law  cases  it  was  aptly  said  that  "the  very 
act  of  giving  him  [the  servant]  employment  is  affording  him  the 
means  of  keeping  him  out  of  his  former  service."  *  The  character  of 
the  acts  necessary  to  constitute  a  "harboring"  obnoxious  to  the 
common  law  is  undoubtedly  the  same  as  in  actions  for  harboring 

(1853)  2  Bl.  k  Bl.  216,  224,  1  Eng.  Rul.  ice.  It  was  held  that  although  no  fault 
Cas,  706,  Crompton,  J.,  said:  "It  must  could  be  imputed  to  the  defendant  for 
now  be  considered  clear  law  that  a  per-  taking  the  servant  into  his  service  in 
son  who  wrongfully  and  maliciously,  or,  the  first  instance,  because  then  he  had 
which  is  the  same  thing,  with  notice,  no  notice  of  the  servant's  prior  engage- 
interrupts  the  relation  subsisting  be-  ment  with  the  plaintiff,  yet  "as  soon  as 
tween  master  and  servant  by  procuring  he  had  notice  of  that  fact,  he  ought  to 
the  servant  to  depart  from  the  master's  have  discharged"  the  servant,  and  was 
service,  or  by  harboring  and  keeping  liable  in  damages  for  not  doing  so.  This 
him  as  servant  after  he  has  quitted,  ruling  by  the  court  of  King's  bench  was 
and  during  the  time  stipulated  for  as  in  accordance  with  the  opinion  of 
the  period  of  service,  whereby  the  mas-  Gawdy,  J.,  in  Adams  v.  Bafeald  (1591) 
ter  is  injured,  commits  a  wrongful  act  Leon  pt.  1,  p.  240,  and  against  the  opin- 
for  which  he  is  responsible  at  law."  ion  of  the  two  other  judges  in  the  lat- 
Commenting  upon  the  foregoing  passage  ter  case,  as  pointed  out  by  Crompton, 
it  was  objected  by  Eigham,  J.,  in  Glor  J.,  in  Lumley  v.  Gye  (1853)  2  El.  & 
morgan  Goal  Go.  v.  South  Wales  Miners'  Bl.  215,  225,  22  L.  J.  Q.  B.  N.  S.  463, 
Federation  [1903]  1  K.  B.  118,  132;  17  Jur.  827,  1  Week.  Rep.  432,  1  Eng. 
"If  the  cases  to  which  Crompton,  J.,  Rul.  Caa.  706.  The  ruling  was  also 
refers  be  pushed  to  their  logical  con-  supported  by  Favxet  v.  Beavres  (1673) 
cliision,  it  would  seem  that  if   a  man,   2  lev.  63. 

having  entered  into  the  service  of  an-  As  to  the  status  of  the  common-law 
other  to  do  a  particular  piece  of  work,  doctrine  at  the  present  day  as  to  har- 
say  to  sweep  out  a  stable,  goes  away,  boring  of  servants,  see  what  was  said 
refusing  to  do  the  work,  no  one  with  by  the  court  in  Tucker  v.  State  (1908) 
notice  of  the  facts  can  ever  afterwards  86  Ark.  436,  111  S.  W.  275,  as  quoted 
employ  that  person  without  rendering  §  2614,  post,  note  3 ;  and  see  the  remarks 
himself  liable  in  tort  to  the  man  who  of  the  court  in  Caldwell  v.  O'Neal 
originally  employed  him."  It  is  suffi-  (1903)  117  Ga.  775,  45  S.  E.  41. 
cient  to  say  in  reply  that  if  the  master  *  See  §§  2620,  2621,  post. 
chose  to  let  the  stable  remain  unswept  6  Blake  v.  Lanyon  ( 1795 )  6  T.  R.  221, 
"ever  afterwards"  he  could  not  impose  3  Revised  Rep.  163,  per  Curiam,.  On  the 
the  consequence  of  his  supineness  upon  other  hand,  Coleridge,  J.,  dissenting  in 
the  servant  in  an  action  against  him  Lumley  v.  Oye  (1853)  2  El.  &  Bl.  216, 
for  damages;  and  as  the  servant's  obli-  252,  22  L.  J.  Q.  B.  N.  S.  463,  17  Jur. 
gation  could  not  by  such  means  be  con-  827,  1  Week.  Rep.  432,  1  Eng.  Rul.  Cas. 
tinned  forever,  so  a  third  person  could  706,  and  quoting  from  Blake  v.  Lwnyon, 
not  in  the  same  manner  be  put  under  as  in  the  text,  said :  "Would  the  judges 
perpetual  restraint.  who  laid  this  down  have  held  it  action- 

In  Blake  v.  Lanyon  (1795)  6  T.  R.  able  to  give  a  stray  servant  food  or 
221,  3  Revised  Rep.  162,  the  plaintiff's  clothing  or  lodging  out  of  charity?  Yet 
servant,  who  had  wrongfully  left  his  these  would  have  been  equally  means 
employment,  was  innocently  employed  of  keeping  him  out  of  his  former  serv- 
by  the  defendant,  to  whom  he  had  ap-  ice."  He  conceived,  however,  that  "if 
plied  for  work,  and  the  defendant  being  by  the  common  law  it  was  actionable 
threatened  with  an  action  if  he  con-  effectually  to  persuade  another  to  break 
tinued  to  employ  the  servant,  he  re-  his  contract,  to  the  damage  of  the  con- 
quested  the  servant  to  return  to  the  tractor,  it  would  seem  on  principle  to 
plaintiff.  But  the  servant  refused,  and  be  equally  so  to  uphold  him,  after  the 
the  defendant  continued  him  in  his  serv-  breach,  in  continuing  it." 


§  2602]                                             ENTICEMENT.  '                        8041 

in  violation  of  a  statute,  which  are  elsewhere  discussed.^  A  form 
of  unlawful  harboring  of  servants  was  presented  in  an  English  case 
where  a  trade  union  ordered  a  strike  of  its  members  without  know- 
ing that  some  of  them  were  under  binding  contracts  with  the  em- 
ployer for  a  term  of  years,  but,  after  becoming  cognizant  of  the 
fact,  gave  them  strike  pay,  and  in  so  doing  procured  them  to  commit 
continuing  breaches  of  their  contracts.  The  union  was  held  liable 
to  the  employer  in  an  action  for  damages.'' 

6  See  §  2621,  post.  561,  22  Times  L.  R.  543,  Vaughan  Wil- 

In    a    case    of    another    sort,    Baron  liams,  L.  J.,  said:    "The  House  of  Lords 

Bramwell  incidentally  remarked  that  "it  in  that  case  held  that  the  branch  offi- 

is  not  impossible  that  one  servant  should  cials  were  not,  as  such,  officers  or  agents 

have  two  masters;   he  might  serve  one  of  the  central   body,   but  in  my   judg- 

by  day  and  another  by  night."     Thomp-  ment  the  decision  in  the  House  of  Lords 

son  V.  Ross  (1859)   5  Hurlst.  &  N.  16.  in  no  way  exonerates  the  central  body 

"I  have  a  difficulty  in  persuading  my-  from  responsibility  if  a  central  body  in 

self  that  by  giving  a  servant,  whom  I  fact  orders  or  authorizes  the  branch  offi- 

know  to  be  a  truant,  half  a  day's  work  cials  wrongfully  to  withdraw  men  from 

to  save  him  from  starvation,  I  run  the  their  employment."    And  differentiating 

risk  of  making  myself  liable  in  tort  to  the    same    case,    Buckley,    L.    J.,    said: 

liis   master."     Per  Bigham,  J.,   in   Gla-  "The  facts  there  were  that  the  union  in 

morgan  Goal  Go.  v.  South  Wales  Miners'  the    first    instance    declared    the    strike 

Federation   (1903)   1  K.  B.  118,  132.  illegal  and  entirely  disapproved  of  it; 

In  an  action  on  the  case  for  enticing  that  subsequently,  the  masters  were 
and  harboring  the  plaintiff's  wife,  the  willing  to  take  the  men  back,  but  only 
defendant  being  her  son-in-law,  there  under  new  contracts  of  service,  upon  new 
was  no  evidence  of  any  enticing,  hold-  terms  which  the  men  were  not  willing  to 
ing  the  defendant  not  liable,  the  court  accept.  In  this  state  of  facts  the  House 
said:  "As  to  the  charge  of  harboring,  held  that  the  subsequent  payment  of 
the  sum  of  the  evidence  is  that  the  de-  strike  pay  did  not  create  liability  in 
fendant  permitted  his  wife's  mother  to  the  union.  The  union  had  disapproved 
remain  in  his  house,  without  using  the  act  which  was  wrongful,  and  were 
force  to  expel  her.  He  was  not  obliged  but  supporting  the  men  in  acts  which 
to  use  force.  Had  he  opposed  the  hus-  were  rightful.  The  men  were  not  bound 
band,  when  attempting  to  take  his  wife,  to  make  new  contracts  on  new  terms, 
or  refused  him  access  to  his  house  when  The  headnote  in  Denaby  &  G.  Main  Col- 
he  applied  to  enter,  for  the  purpose  of  leries  v.  Yorkshire  Miners  Asso.  sv/pra, 
removing  her,  the  action^  might  have  does  not,  I  think,  accurately  state  the 
been  supported.  But  the  mere  exercise  result  of  the  decision.  Words  require 
of  hospitality  to  the  wife's  mother  can-  to  be  added.  The  headnote,  I  think, 
not  be  a  ground  sufficient  to  support  should  read  thus:  'Where  workmen 
this  action.  He  did  not  retain  the  wife  strike  in  breach  of  their  contracts,  those 
from  the  husband,  to  deprive  him  of  her  who  help  to  maintain  the  strike  by  sup- 
company  or  service;  he  did  not  conceal  porting  the  workmen  after  their  cur- 
her  abode:  nor  did  he  deny  him  free  ac-  rent  contracts  have  expired,  in  a  re- 
cess to  his  wife;  he  did  not  therefore  fusal  to  enter  into  new  contracts  of 
harbor  her.  And  there  is  no  evidence  service  on  new  terms,  and  for  that  pur- 
that  he  attempted,  directly  or  indi-  pose  give  them  money  and  counsel,  are 
rectly,  to  influence  or  persuade  her  not  not  liable  to  pay  damages,'  and  so  on. 
to  return  to  her  husband."  Turner  v.  In  the  present  case  I  think  there  was  a, 
Estes  (1807)  3  Mass.  317.  ratification,  or  rather,  I  should  prefer 

1  Smithies  v.  National  Asso.  [1909]  1  to  say  there  were  acts  done  with  actual 

K.  B.  310.     In  that  case,  speaking  of  knowledge  in  support  of  the  men  in  con- 

Denaby  d   C.   Main  Gollieries  v.   Yorh-  tinuing  a  breach  of  contract,  and  that 

shire  Miners'   Asso.    [1906]    A.   C.   384,  from  such  ratification  or  acts  there  re- 

75  L.  J.  K.  B.  N.  S.  961,  95  L.  T.  N.  S.  suited  liability." 
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In  order  to  give  rise  to  a  cause  of  action  under  this  head,  it  is 
essential  that  the  person  employed  and  harbored  should  have  been 
the  "servant"  of  the  party  complaining.  For  example,  it  would 
not  be  actionable  for  a  person  knowingly  to  take  into  his  employ- 
ment one  who  was  a  contractor  with  another,  rather  than  a  servant 
•to  him.'  But  the  common-law  rule  applies  to  the  harboring  not 
only  of  one  who  is  servant  to  another  in  the  ordinary  sense,  but  of  a 
minor  son  not  completely  emancipated,  and  to  whose  services  the 
parent  is  entitled.'  Of  course,  if  a  master  discharges  his  servant, 
one  who  afterward  employs  and  harbors  him  cannot  be  liable  in 
damages.^"  If  a  servant's  contract  of  service  is  not  legally  binding 
upon  him,  and  he  voluntarily  quits  the  employment,  no  liability 
is  incurred  by  one  who  afterward  employs  and  harbors  him  during 
the  period  specified  in  the  contract.''*  A  fortiori,  there  is  no  liabil- 
ity where  the  contract  with  the  first  master  was  not  for  a  definite 
time,  but  was  determinable  at  will.** 

2603.  Enticing  and  harboring  apprentices. — Apprentices  are  a 
species  of  servants,*  and  the  master  of  an  apprentice  may  have  an 
action  on  the  case  against  one  who  wrongfully  entices  him  away  or 

s  Barron  V.  Collins  (1873)  49  Ga.  580.   want   of   mutuality.      Consequently   the 

9  See  §  2605,  post.  plaintiflF    was    nonsuited    in    his    action 

10  Emberley  v.  Bennett  (1861)  New-  against  the  defendant  for  harboring  the 
foundl.  Rep.   (1854-1864)   562.  servant    after    the   latter    had    left    the 

It  is  to  be  observed  that  in  Blake  v.  plaintiif's    service.      It    was    contended 

Lanyon    (1795)    6  T.  R.  221,  3  Revised  for  the  plaintiflF  that  a  promise  was  to 

Rep.  162,  the  court,  in  stating  the  rule  be  implied  on  his  part  to  pay  the  serv- 

of  liability  for  employing  another's  serv-  ant   for   his   labor,   but   that   would   be 

ant,  said  that  "no  other  person  can  em-  the  same   in  any  service  to  which  the 

ploy   such   servant  to   the  prejudice   of  servant   might   engage   himself,    replied 

the  first  master."  the  court:     "it  is  no  consideration  for 

11  This  is  necessarily  implied  in  the  this  contract."  Then  it  was  argued 
■case  of  Pilkington  v.  Scott  (1846)  15  on  the  authority  of  Eeane  v.  Boycott 
Mees.  &  W.  657,  15  L.  J.  Exch.  N.  S.  (1795)  2  H.  Bl.  511,  3  Revised  Rep. 
329,  which  was  an  action  for  wrong-  494,  that  the  objection  was  not  one 
fully  harboring  the  plaintiff's  servant,  which  a  third  person  could  make.  "That 
the  defendant  contending  that  the  serv-  might  be  so,"  said  the  court,  "in  a  case 
ant's  contract  with  the  first  employer  where  the  servant  was  de  facto  con- 
was  invalid  because  unilateral  and  also  tinning  in  the  service"  (on  which  point 
in  restraint  of  trade,  and  the  validity  see  §2599,  ante),  "but  not  here,  where 
of  the  contract  being  the  only  question  he  had  quitted  the  master  and  taken 
discussed  by  the  court  in  upholding  a  his  chance  in  hiring  himself  to  the  de- 
judgment  in  favor  of  the  plaintiff.  fendant." 

In  Sykes  V.  Dixon  {1839)  9  Ad.  &  El.  12  See  the  opinion  of  Crompton,  J., 
«93,  the  servant  employed  by  the  de-  in  Lumley  v.  G-ye  (1853)  2  El.  &  Bl. 
fendant  had  contracted  in  writing  to  216,  226,  22  L.  J.  Q.  B.  N.  S.  463,  17 
serve  the  plaintiff  for  a  stated  period,  Jur.  827,  1  Week.  Rep.  432,  1  Eng. 
which  had  not  expired,  but  the  contract  Rul.  Cas.  706,  and  also  as  quoted, 
did  not  bind  the  plaintiff  to  employ  §  2596,  ante. 
him,    and     was    therefore     invalid    for       1 1  Bl.  Com.  426. 
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harbors  him.*  Several  incidents  of  the  action  are  considered  in 
connection  with  the  harboring  and  enticement  of  servants  in  general.^ 
In  an  early  Connecticut  case  the  court  said  "there  is  no  law  that 
will  justify  recruiting  officers  enlisting  indented  servants  and  ap- 
prentices under  age  into  the  Army  without  their  master's  consent."  * 
A  father  may  be  liable  in  an  action  on  the  case  for  enticing  and 

^  Seg.  V.  Daniel  (1703)  6  Mod.  182;  again.  We  never  grant  a  habeas  corpus 
Dodge  v.  Eills  (1836)  13  Me.  151;  where  the  party  does  not  say  that  he  is 
Stout  V.  Woody  (1868)  63  N.  C.  37;  detained  against  his  own  consent.  You 
I'errell  v.  Boykin  (1866)  61  N.  C.  must  apply  to  a  judge  at  chambers  for 
(Phill.  L. )    9.  a  warrant  at  the  instance  of  the  master. 

Trover  lies  by  a  master  for  articles  and  have  the  lad  discharged  in  that 
earned  by  his  apprentice  which  came  to  way."  In  one  case  the  master  of  an 
the  defendant's  hands.  Barber  v.  apprentice  sued  the  captain  of  a  ship 
Dennis    (1703)    6  Mod.   69.  of   war,   and   recovered   for   the   service 

A  court  of  equity  has  no  jurisdic-  of  his  apprentice.  Eades  v.  Vanderpttt 
tion  to  issue  a  mandatory  injunction,  (1804)  5  East,  39,  note,  4  Dougl.  K. 
directing  a  person  who  has  the  unlaw-  B.  1.  Concerning  that  case.  Lord  EUen- 
ful  custody  of  an  apprentice  to  sur-  borough  said,  in  Foster  v.  Stewurt,  3 
render  him  to  the  master;  at  least,  not  Maule  &  S.  191:  "It  is  but  a  very  loose 
■where  a  statute  provides  remedies  that  note.  ...  It  does  not  appear  by  the 
the  master  may  resort  to  in  such  a  case,  note  of  that  case  what  the  form  of  the 
Brock  V.  Whittaker  (1906)  29  Ky.  L.  action  was.  If  the  captain  had  enticed 
Hep.  477,  93  S.  W.  623.  away  the  apprentice,  perhaps  he  might 

In  some  comparatively  early  Eng-  have  been  liable  to  tort."  In  a  Massa- 
lish  cases  the  masters  of  apprentices  at-  chusetts  case  a  minor  apprentice  who 
tempted  by  habeas  corpus  to  obtain  had  enlisted  in  the  United  States  Army 
their  discharge  from  military  or  naval  without  the  consent  of  his  parent  or 
service  into  which  they  had  enlisted  or  guardian  was  set  at  large  on  a  writ  of 
been  impressed  without  the  master's  habeas  corpus  sued  out  by  the  master, 
consent.  Lord  Mansfield  said  it  had  although  it  appeared  that  the  appren- 
been  his  practice  to  issue  his  warrant  tice  was  consenting  to  his  constraint, 
as  chief  justice  in  such  cases  instead  Com.  v.  Harrison  (1814)  11  Mass.  63. 
of  the  writ  of  habeas  corpus.  Resc  v.  In  a  similar  case  in  Pennsylvania  the 
Parkitis  (1758)  2  Ld.  Ken.  295;  Ap-  court  adjudged  that  the  apprentice  be 
prentices'  Case  (1779)  1  Leach,  C.  C.  "permitted  to  remain  in  his  present  sit- 
203.  Likewise,  per  Lord  Kenyon  in  nation  because  he  desires  it;"  and  the 
Rex  V.  Edwards  (1798)  7  T.  R.  745.  master  was  left  to  his  remedy  by  action 
And  Lord  Kenyon  said  the  writ  ought  against  the  officer  harboring  the  ap- 
not  to  be  issued  at  the  instance  of  the  prentice.  Com.  v.  Rolinson  (1815)  1 
master,  but  the  apprentice  who  is  of  Serg.  &  R.  353,  where  the  court  said: 
sufficient  age  to  judge  for  himself  "A  habeas  corpus  may  be  issued  at 
should  apply  for  it  if  he  wishes  it;  common  law,  under  which  courts  have 
and  that  if  the  apprentice  had  been  gone  so  far  as  to  deliver  the  body  of 
taken  into  the  service  of  any  other  an  infant  to  his  parent,  and  sometimes 
master,  habeas  corpus  would  not  have  an  apprentice  to  his  master.  It  is  dis- 
been  granted  at  the  instance  of  the  cretionary,  however,  whether  to  proceed 
first  master,  but  the  latter  would  have  to  that  length  or  not." 
been  left  to  his  action  for  seducing  his  3  gee  §  2602,  ante. 
apprentice.  Rex  v.  Reynolds  (1795)  iMerrimam,  v.  Bissel  (1796)  2  Root, 
6  T.  R.  497.  See  also  per  Lord  Ellen-  378.  In  that  case  the  declaration  charged 
borough  in  Ex  parte  Landsdown  (1804)  the  defendant  with  knowingly  en- 
5  East,  38.  In  Ex  parte  Oroout  (1825)  ticing  away  the  plaintiff's  apprentice, 
5  Dowl.  &  R.  610,  Abbott,  Ch.  J.,  said:  refusing  to  let  the  plaintiff  have  him 
"Islon  liquet  the  apprentice  may  not  upon  demand  and  exhibition  of  the  in- 
have  voluntarily  entered  himself  as  a  dentures,  and  sending  him  to  parts  un- 
seaman,  and  may  not  wish  to  come  back  known.     The    defendant's    plea    in    bar 
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harboring  his  minor  son  from  the  service  of  a  master  to  whom  he 
was  bound  under  an  indenture  executed  by  the  father.*  No  action 
can  be  maintained  for  enticement  of  an  apprentice  without  proof 
of  actual  solicitation  by  the  defendant.®  Enticement  of  an  ap- 
prentice from  his  master  is  not  a  criminal  and  indictable  offense 
at  common  law/  although  in  one  case  the  court  said  the  enticement 
of  an  apprentice  was  a  great  offense,  and  declined  to  quash  an  in- 
dictment for  it,  but  left  the  defendant  to  demur  if  he  would.* 

Under  a  declaration  charging  only  the  enticement  of  the  plain- 
tiff's apprentice  there  can  be  no  recovery  unless  there  be  a  valid 
contract  of  apprenticeship.'  On  the  other  hand,  it  has  been  held 
that  a  "contract  of  apprenticeship  not  conformable  to  the  statute  is 

set  up  with,  considerable  particularity  ^  Cox  v.  Munoey  (1859)  6  C.  B.  N.  S. 
that  he  was  an  ensign  in  the  recruiting  375,  where  the  consideration,  etc.,  was 
service  of  the  United  States,  with  in-  not  stated  in  the  indenture,  as  the 
structions  from  the  War  Department  in  statute  required,  and  the  defendant  was, 
which  it  was  required  that  every  recruit  held  not  liable.  But  the  ruling  was 
should  be  above  eighteen  and  under  clearly  put  upon  the  ground  of  a  vari- 
forty-five  years  of  age;  that  the  plain-  ance  between  the  evidence  and  the  dec- 
tiflf's  apprentice,  being  of  the  required  laration;  for  Cockburn,  Ch.  J.,  in  a 
age,  applied  to  the  defendant  to  enlist  colloquy  with  plaintiff's  counsel,  said: 
him,  which  the  defendant  did;  and  that  "An  apprentice  contracts  to  serve  and 
the  apprentice  became  a  private  soldier  the  master  to  teach;  we  cannot  con- 
in  the  Army  under  the  authority  of  the  found  that  with  a  mere  contract  to 
United  States.  Upon  demurrer  the  plea  serve."  Under  a  similar  declaration  in 
was  held  insufBcient,  and  the  plaintifi  King  v.  Brockway  (1794)  2  Root,  86 
had  judgment  for  damages.  "The  de-  the  indenture  of  apprenticeship  was 
fendant  being  a  recruiting  oflBcer,"  said  found  to  be  void,  and  judgment  for  the 
the  court,  "and  acting  for  the  public  defendant  was  affirmed.  See  also  Pot- 
service,  having  the  line  of  his  duty  ter  v.  Byndman  (1832)  1  Harr.  (Del.), 
marked  out  before  him,  like  other  pub-   123. 

lie  officers,  acted  at  his  peril,  and  must  A  master  of  an  apprentice  cannot 
be  answerable  for  damages  caused  by  transfer  his  mastership  to  another,  but 
any  misconduct  of  his.  His  being  a  he  may  hire  out  the  services  of  the  ap- 
publie  office  cannot  excuse  or  justify  prentice  for  any  reasonable  time,  and 
his  violating  the  private  rights  of  a  the  length  of  time  is  not  a  matter  of 
citizen. '  consideration,  except  in  so  far  as  it  may 

6  In  Goas  v.  Muncey  (1859)  6  C.  B.  be  evidence  of  the  intent  to  transfer  the 
N.  S.  375,  the  defendant  was  the  father  mastership.  If  the  eflfect  of  a  trans- 
of  the  apprentice,  and  the  court  held  action  between  the  master  and  third 
him  not  liable,  but  solely  because  the  person  is  not  merely  a  hiring  out  of  the 
indenture  was  not  valid.  Compare  apprentice,  but  a  transfer  of  the  mas- 
State  v.  Anderson  (1889)  104  N.  C.  tership,  an  agreement  to  pay  the  master 
771,  10  S.  E.  475,  quoted  in  §  2618,  in  consideration  thereof  is  against  pub- 
post.  lie     policy     and     cannot     be  enforced. 

s  Stuart  V.  Simpson  (1828)  1  Wend.  Biggs  v.  Harris  (1870)  64  N.  C.  413. 
376.     See  also  ante  §§  2601,  2618,  post.  And  after  such  illegal  transfer  of  mas- 

fBeg.  V.  Daniel  (1704)  6  Mod.  182,  tership,  the  apprenticeship  ceases,  and 
2  Ld.  Raym.  1117,  1  Salk.  380,  where  no  liability  for  enticing  an  apprentice 
judgment  was  rendered  in  favor  of  a  is  incurred  by  one  who  entices  him 
defendant  indicted  for  enticing  an  ap-  from  the  service  of  the  new  master, 
prentice.     See   also   §2627,   post.  Camplell   v.    Cooper    (1856)    34   N.   H. 

iRex  v.  Kitchner  (1770)  12  Mod.  49,  66.  To  the  same  point  see  String- 
195.  field  V.  Beiskell   (1831)   2  Yerg.  546. 
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voidable  only  by  the  apprentice,  and  cannot  be  avoided  by  any  other 
person  or  party."  ^^  If  an  indenture  of  apprenticeship  is  not  merely 
voidable,  but  absolutely  void,  an  action  on  the  case  will  not  lie 
against  one  who  entices  the  apprentice  away  and  harbors  him.*' 

A  minor  serving  under  a  contract  of  apprenticeship  which  is 
void  or  voidable  has  a  right  to  leave  the  master,  and  having  done 
so,  another  person  who  did  not  entice  him  away  has  a  right  to  em- 

10  Per  Appleton,  Ch.  J.,  in  Doane  r.  In  Barber  v.  Dennis  (1703)  6  Mod. 
Covel  (1869)  56  Me.  527,  holding  the  69,  the  widow  of  a  waterman,  who, 
defendant  liable  under  a  declaration  as  was  said,  by  the  usage  of  Water- 
charging  enticement  of  an  apprentice  man's  Hall,  may  take  an  apprentice, 
because  "the  indentures,  whether  void-  had  her  apprentice  taken  from  her,  and 
able  or  not,  had  never  been  avoided,"  put  on  board  a  Queen's  ship,  where  he 
and  "it  is  not  for  the  person  who  earned  two  tickets,  which  came  to  the 
wrongfully  entices  the  servant  to  set  defendant's  hands,  and  for  which  the 
up  the  defense  that  the  indentures  were  mistress  brought  trover.  It  was  ob- 
Yoid."  See  also  Jones  v.  Mills  (1830)  jected  that  "the  supposed  apprentice 
13  N.  C.   (2  Dev.  L.)   540.  here    was    no    legal    apprentice    if    the 

But  in  De  Francesco  v.  Bwrnwm  indentures  be  not  enrolled  pursuant  to 
(1890)  L.  PL  45  Ch.  Div.  430,  which  the  act  of  Parliament  of  5  Eliz.  chap, 
was  an  action  for  damages  for  enticing,  4,  and,  if  he  were  not  a  legal  appren- 
harboring,  and  employing  the  plaintiff's  tice,  the  plaintiff  had  no  title."  But 
apprentices,  the  court  held  the  defend-  Holt,  Ch.  J.,  said  "he  would  understand 
ant  not  liable,  on  the  ground  that  the  him  an  apprentice  or  servant  de  facto, 
indentures  of  apprenticeship  were  un-  and  that  would  suffice  against  them, 
reasonable   and   could   not   be   enforced  being  wrongdoers." 

against  the  infants  or  their  parents.  'i^  Pierce  v.  Massenburg  (1833)  4 
Fry,  L.  J.,  said:  "Mr.  Barnum  having  Leigh,  493,  26  Am.  Dec.  333,  where  an  in- 
only  enticed  them  away  from  an  em-  denture  of  apprenticeship  was  executed 
ployment  or  contract  of  a  nature  which  by  a  father  without  the  child's  concur- 
is  not  binding  upon  them,  no  action  rence.  Tucker,  P.,  distinguished  Keane 
can  be  maintained  against  Mr.  Bar-  v.  Boycott  (1795)  2  H.  Bl.  511,  3  Re- 
num."  It  is  to  be  observed,  however,  vised  Rep.  494,  and  similar  cases, 
that  he  also  stated  that  it  had  not  been  "There  is  no  doubt,"  said  he,  "that 
proved  that  the  defendant  did  anything  where  there  is  a  contract  of  service, 
with  any  knowledge  of  the  apprentice-  though  it  may  be  voidable  between  the 
gjjjp  parties,   the   wrongdoer    cannot   set    up 

Tn  Gray  v.  Cookson  (1812)  16  East,  that  as  a  defense.  But  the  reason  is 
13  it  was  held  that  the  statute  of  5  not  merely  that  it  is  no  concern  of  his, 
Eliz.  chap.  4,  avoiding  all  indentures  but  that  the  contract  being  only  void- 
of  apprenticeship  other  than  for  seven  able,  it  may  be  avoided  or  affirmed  at 
years,  was  to  be  construed  as  render-  the  pleasure  of  the  party.  .  .  .  But 
ins  an  indenture  made  for  a  less  time  here  is  a  case  of  no  contract  at  all. 
voidable  only,  and  not  void;  but  that  In  those  cases  the  contract  might  have 
such  indentures  could  not  be  avoided  by  been  affirmed;  in  this,  there  is  none  to 
the  mere  act  of  the  apprentice  absenting  affirm."  For  the  same  distinction,  see 
himself  from  his  master's  service,  which  also  Bishop  on  Non-Contract  Law, 
was    an    offense   under   the   statute   20   §  371. 

Geo  II  chap  19.  Ellenborough,  Ch.  In  Brock  v.  Whittaker  (1906)  29 
:j.,  'said  the  indentures  "cannot  be  Ky.  L.  Rep.  477,  93  S.  W.  623, 
avoided  by  merely  doing  that  which  is  where  an  order  of  a,  county  court, 
forbidden  by  and  in  violation  of  them,  binding  out  an  apprentice,  was 
as  long  as  they  continue  at  all  in  force."  held  to  be  void  for  want  of  jurisdic- 
The  action  was  trespass  for  false  im-  tion  to  make  the  order,  the  court  said 
prisonment  by  an  apprentice  against  it  could  be  "disregarded"  by  the  parties 
magistrates.  thereto. 
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ploy  and  harbor  him  despite  a  warning  notice  from  the  former 
master/^  The  master  of  an  apprentice  would  not  have  a  right  to 
turn  him  away  without  cause,  and  yet  retain  his  power  over  him, 
and  prevent  others  employing  him.^^  And  such  employment  wa» 
justified  where  the  apprentice  had  wrongfully  left  the  service  of  his 
master,  who  had  refused  to  let  him  return,  and  had  not  made  known 
any  change  of  resolution  in  that  respect,  and  it  did  not  appear  defi- 
nitely to  the  court  what  were  the  reasons  for  such  refusal.^*  By 
liberating  his  apprentice  before  expiration  of  the  term  specified  in 
the  indenture  of  apprenticeship,  the  master  probably  estops  him- 
self from  recovery  of  damages  from  one  who  subsequently  harbors 
the  apprentice.^^ 

2604.  Waiver  of  tort  and  recovery  in  assumpsit  by  master  of  ap- 
prentice.—  Where  the  plaintiff  could  maintain  an  action  for  wrong- 
fully enticing  or  detaining  his  apprentice,  he  may  waive  the  tort 
and  recover  in  assumpsit  the  value  of  the  benefit  received  by  the  de- 
fendant;^ this  will  not  be  prejudicial  to  the  defendant,  for  in  as- 

iz Peters  \.  Lord  (1847)  18  Conn.  337,  i Foster  v.  Steioart    (1814)    3  Maule 

where    the    contract    of    apprenticeship,  &  S.   191,  15  Revised  Rep.  459,  and  a 

if    any    such    were    made,    was    not    in  case    therein    commented    on,   Eades    v. 

writing.  Vandeput    (1804)    5    East,    39,   note,    4 

On  the  other  hand,  it  has  been  held  Dougl.    K.    B.    1;    Munsey   v.    Goodwin 

that  if   an  indenture  of  apprenticeship  (1825)    3  N.  H.  27!?. 

is  voidable  by  the  apprentice  on  account  In    Lightly    v.    Glouston,     ( 1808 )     1 

of  some  defect  therein,  it  does  not  fol-  Taunt.   112,  9  Revised  Rep.  713,  where 

low  that  his  abandonment  of  the  mas-  an   apprentice   had   been   seduced    from 

tcr's  service  avoids  the  indenture;  that  his  service  to  work  for  another  person, 

avoidance    should   be   effected   by    some  the  latter  was  sued  by  the  master   in 

formal  and  authentic  notice  by  the  ap-  indebitatus    assumpsit,    the    declaration 

prentice    of    his    intention    to    dissolve  being   quoted   as   "for   work   and   labor 

the    contract,    and    that    in    an    action  performed  for  the  defendant  at  his  re- 

against  a  third  person  for  harboring  the  quest,    by     .     .     .     the    apprentice    of 

apprentice  the  fact  that  the  latter  had  the  plaintiff,   legally  bound   to   him  by 

quit    his    master's    employment    is    not  indenture  for   a  term   of  years   at   the- 

alone  a  good   defense.     Doivd  v.  Davis  time    of    the    work    and    labor    so    per- 

(1833)    15  N.  C.    (4  Dev.  L.)    61.  formed,  existing  and  unexpired,  and  to 

In  Ashcroft  v.  Bertles  (1796)   6  T.  R.  the  profits  and  receipts  of  whose  work 

652,  where  the  defendant  was  held  liable  and    labor    the    plaintiff    was,    as    the 

in   an   action   on   the   case   for   harbor-  master  of  the   said  apprentice,  by  law 

ing  the  plaintiff's  apprentice,  the  court  entitled."    Chief  Justice  Mansfield  said: 

said  that  "supposing  the  indentures  to  "It  is   difficult,  upon  principle,   to  dis- 

be  voidable,   which  they  were  not  pre-  tinguish  this  case  from  those  that  have 

pared  to  decide,  the  mere  act  of  quitting  arisen  on  bankruptcies  and  executions, 

the  master's  service  was  not  avoidanv'.e  and    in    which    it    has    been    held    that 

of  them."  trover  may  be  converted  into  an  action 

13  Comare*  v.  Raymond   (1827)   2  Aik.  for  money  had  and  received  to  recover 

(Vt. )    243.  the   sum   produced   by   the   sale   of   the 

1*  Gonant  v.  Raymond   ( 1827 )    2  Aik.  goods.     ...     In     the     present     case 

(Vt.)    243.  the     defendant     wrongly     acquires    the 

ii  Rex    V.    Bow    (1815)     4    Maule    &  labor  of  the  apprentice,  and  the  master 

S.   383,   obiter  per   Lord   Ellenborough.  may  bring  his  action  for  the  seduction. 
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sumpsit  the  master  cannot  recover  more  than  in  an  action  of  tort, 
and  in  many  instances  he  will  recover  less.*  The  master's  right  in 
this  regard  is  in  no  degree  affected  by  the  terms  upon  which  the- 
apprentice  agreed  to  work  for  the  third  person/  nor  does  payment 
by  the  defendant  to  the  apprentice,  without  the  knowledge  or  default 
of  the  plaintiff,  defeat  or  affect  the  right  of  recovery.*     And  the 

But  he  may  also  waive  his  right  to  to  H.  the  plaintiff's  and  defendant's 
recover  damages  for  the  tort,  and  may  ships  were  within  hail,  but  defendant 
say  that  he  is  entitled  to  the  labor  of  did  not  make  known  to  plaintiff  that 
his  apprentice,  that  he  is  consequently  he  had  the  apprentice  on  board.  On, 
entitled  to  an  equivalent  for  that  labor,  the  arrival  of  defendant's  ship  at  H. 
which  has  been  bestowed  in  the  service  the  apprentice  wished  to  leave  her,  but 
of  the  defendant.  It  is  not  competent  defendant  persuaded  him  to  remain, 
for  the  defendant  to  answer  that  he  promising  him  either  wages  or  clothes- 
obtained  that  labor,  not  by  contract  and  pocket  money.  Under  this  per- 
with  the  master,  but  by  wrong,  and  suasion,  the  apprentice  sailed  with 
that  therefore  he  will  not  pay  for  it.  him  to  E.  and  did  duty  as  one  of  the 
This  case  approaches  as  nearly  as  possi-  crew,  but  received  no  wages  or  clothes 
ble  to  the  case  where  foods  are  sold  or  pocket  money.  It  was  held  that 
and  the  money  has  found  its  way  into  plaintiff  was  entitled  to  recover  a  rea- 
the  pocket  of  the  defendant."  Ijx  an  sonable  compensation  for  the  service  of. 
earlier  case,  in  which  the  declaration  the  apprentice  from  H.  to  E. 
charged  the  defendant  with  retaining  Where  A,  an  apprentice,  ran  away 
the  plaintiff's  apprentice,  knowing  that  from  his  master,  in  New  York,  and  en- 
he  had  run  away  from  his  master,  the  tered  on  board  of  a  ship,  and  signed 
chief  justice  said  that  he  thought  such  articles  by  which  he  engaged  to  per- 
an  action  would  not  lie,  but  that  the  form  the  whole  voyage,  and  to  forfeit 
proper  remedy  was  by  way  of  action  for  his  wages  in  case  of  desertion  or  em- 
so  much  money  paid  to  the  plaintiff's  bezzlement,  and,  during  the  voyage,  he 
apprentice,  in  wrong  to  the  plaintiff,  deserted,  having  been  guilty  of  em- 
Aynesworth  v.  Wood  (1729)  1  Bar-  bezzlement,  it  was  held  that  the  master 
nard  K.  B.  312.  'w^as  entitled  to  recover  his  whole  earn- 

2  Per  Bayley,  J.,  in  Foster  v.  Stew-  ings  from  the  shipowners  during  the 
art  (1814)  3  Maule  &  S.  191,  15  Re-  t™e  he  was  on  board,  without  any  de- 
vised Rep.  459;  per  Mansfield,  Ch.  J.,  duction  for  wages  advanced  to  the  ap- 
in  Ughtly  v.  Clouston  (1808)  1  Taunt,  prentice.  James  v.  LeRoy  (1810)  6 
312    9   Revised  Rep.   713.  Johns.    274,    which    controlled    the    de- 

Recovery  by  the  master  in  an  action  vision  in  the  similar  case  of  Trongott 
on  the  case  for  harboring  his  appren-  v.  B^ers  (1826)  5  Cow.  480. 
tice  would  bar  any  action  he  might  ^Bardwell  v.  Purrmgton  (1871)  107 
afterwards  bring  for  wages  of  the  ap-  Mass.  419,  where,  however,  the  court 
prentice.  So  stated  in  Gonant  v.  Bay-  said:  "If  he  had  not  lost  his  right  to 
mond  (1827)  2  Aik.  (Vt.)  243,  and  the  services  of  the  apprentice  by  any 
also  that  in  assumpsit  the  master  re-  fault  of  his  own,  the  fact  that  a 
covers  the  fair  value  of  the  services  per-  stranger,  who  had  had  the  benefit  of 
formed,  just  as  if  he  had  let  the  ap-  t^em,  had  paid  a  party  who  had  no 
prentice  without  agreeing  upon  a  price.  "S^t  to  the  payment,  would  be  im- 
^-T       _    ^  ^„.  J.     ,io-iA\     1   material.       There     might     be     oircum- 

3i„    foster  J     Stewart     (IS")     3   ^^^^^^^  ^^^^  ^^^^^  ^^/  ^ 

Maule  &  S.   191,  15  Revised  Rep    459  properly    infer    that    the   plaintiff   had 

the  plaintiff's  apprentice  went  on  board  abandoned    the    right   to    hold    the    ap- 

the  defendant's  ship,  and  secreted  him-  prentice.      The    propriety    of    such    an 

self   until   the   defendant's   ship   sailed,  inference   would    depend    on    what    the 

when  he   discovered  himself  to  the  de-  plaintiff   knew,    or    had   the   means,   on 

fendant,    who    carried    him    to    H.,    to  reasonable   inquiry,   of   knowing,    as   to 

which  place  he  worked  his  passage,  re-  where  the  apprentice  was  and  what  he 

ceiving  his   food.     During  the   passage  was  doing.     If  the  plaintiff  knowingly 
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action  is  maintainable  although  the  defendant  did  not  know  that  the 
servant  was  an  apprentice." 

But  where  the  master  of  an  apprentice  assigns  him  to  the  cus- 
tody and  control  of  another  person,  his  right  to  the  services  of  the 
apprentice  is  thereby  suspended;  and  if  the  apprentice  then  ab- 
sconds and  enters  the  service  of  another,  the  latter  is  not  liable  to 
the  original  master  in  assumpsit  for  earnings  of  the  apprentice.* 
Although  an  apprenticeship  de  facto  may  suffice  to  entitle  the  master 
to  recover  in  an  action  on  the  case  for  enticing,  harboring,  or  em- 
ploying the  apprentice,'  he  cannot  recover  in  an  action  for  work 
and  labor  of  the  apprentice  if  there  be  not  a  valid  contract  of  ap- 
prenticeship.' 

2605.  Enticement  or  harboring  of  minor  child. —  Unless  a  father 
has,  by  emancipation  or  otherwise,  relinquished  title  to  his  minor 
child's  services,^  one  who  entices  such  child  away  is  liable  to  the 
father  in  an  action  for  damages  under  the  same  rules  that  govern 
in  actions  for  enticement  of  ordinary  servants.*  Shipowners  are 
liable  for  the  tort  of  a  master  in  shipping  the  plaintiff's  minor  son 

auflfered  the  apprentice  to  make  and  nonsuiting  the  plaintiff  where  the  ar- 
perform  contracts  for  service,  or  if  the  tides  of  apprenticeship  were  void  on 
plaintiff,  knowing  where  he  could  be  account  of  a  defect  which  made  them  in- 
found,  made  no  efforts  or  neglected  op-  valid  by  express  provision  of  the 
portunities,    to    reclaim    him    and   hold  statute. 

him  to  his  service,  he  could  not  main-  l  If  a  father  consents  to  the  employ- 
tain  his  action.  In  other  words,  his  ment  of  his  minor  son  by  another  it  is 
relinquishment  of  all  right  to  hold  the  a  qualified  emancipation  of  the  son, 
apprentice  under  the  indenture  could  and  after  a  contract  of  employment  has 
be  proved  by  circumstantial  evidence."  been  made  in  reliance  upon  such  con- 
SBoM>es  V.  Tibhets  (1831)  7  Me.  457;  sent,  the  latter  cannot  be  revoked  by 
James  v.  LeRoy  (1810)  6  Johns  274;  the  father  so  as  to  make  the  further  em- 
Conant  v.  Raymond  (1827)  2  Aik.  ployment  of  the  son  an  actionable  wrong. 
(Vt.)  243,  obiter.  But  it  is  otherwise  Wodell  v.  Coffgeshall  (1840)  2  Met. 
in  an  action  for  the  tort.     See  §  2606,   89,  35  Am.  Dec.  391,  where  the  father's 


irrevocable  consent  was  implied,  the 
^  Ayer  v.  Chase  (1837)  19  Pick.  556,  actual  consent  having  been  given  by 
distinguishing  James  v.  Le  Roy  (1810)  the  mother,  living  apart  from  the 
6  Johns.  274,  because  in  that  case  "the  father,  who  had  allowed  the  son  to  re- 
master had  been  guilty  of  no  fault  or  main  in  her  custody  and  care,  to  be 
breach  of  trust,  whereas  in  the  present  supported  and  employed  by  her. 
case  it  was  in  consequence  of  the  plain-  ^  Bvtterfield  v.  Ashley  (1850)  6  Cush. 
tiff's  breach  of  his  duty  that  the  ap-  249 ;  Bishop,  Non-Contract  Law,  §  374. 
prentice  had  an  opportunity  to  ship  "No  question  is  made  that  the  father, 
himself  on  board  the  defendants'  unless  he  has  in  some  way  forfeited  or 
vessel.  The  defendants  can  be  charged  relinquished  the  right,  is  entitled  to  the 
with  no  fault.  They  were  ignorant  of  services  and  custody  of  his  minor  child, 
the  fact  that  the  party  shipping  was  and  may  recover  damages  against  the 
the  plaintiff's  apprentice,  and  they  have  party  who  deprives  him  of  this  right, 
paid  him  his  full  share  of  the  profits  by  seducing  away  or  harboring  the 
of  the  voyage."  child."     Sargent  v.   Matheimon    (1859) 

T  See  ante,  §  2603.  38  N.  H.  54,  per  Perley,  Ch.  J. 

t  Barton  v.  Ford   (1885)   35  Hun,  32,       Bringing   an   action   of  assumpsit   to 
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■with  knowledge  that  tlie  shipment  was  against  the  plaintiff's  -will.^ 
A  contract  of  service  with  the  plaintiff  need  not  be  alleged  or 
proved ;  an  actual  relation  of  master  and  servant  is  sufficient.*  But 
the  evidence  must  show  an  actual  subsisting  state  of  service  of  the 
parent  by  the  child.'  After  the  child  has  voluntarily  left  the  father's 
service,  and  is  out  of  it,  he  cannot  be  enticed  from  it.* 

A  father  may  maintain  an  action  for  enticing  away  or  harboring 
and  secreting  his  minor  daughter,  and  persuading  her  to  remain 
absent  from  his  family  and  service,  against  his  will,'  though  there  be 
no  allegation  that  the  defendant  debauched  her,  or  that  there  was 
any  binding  contract  between  her  and  the  plaintiff.*  But  the  father 
of  a  minor  daughter  has  no  right  of  action  for  unlawfully  enticing 
her  away  from  him  against  one  to  whom  she  was  legally  married, 
coincident  with  her  departure,  because  by  operation  of  law  such 
marriage  emancipates  her  from  parental  control  and  terminates  the 
father's  right  of  service.^ 

To  maintain  an  action  by  a  father  for  enticement  of  a  minor 
child,  "it  is  not  enough  to  show  that  the  child  has  left  the  father's 
service  without  the  father's  consent,  and  entered  into  the  employ- 
ment of  the  defendant;  there  must  be  some  affirmative  solicitation 
by  act  or  conduct  by  the  latter  in  order  to  make  him  liable."  ^^ 

recover    for    a     minor     son's    services,  (1905)     101     Mi.    490,     1  L.R.A.    (N. 

though    the    action    be    afterward    dis-  S.)    205,    61   Atl.    581,   where   the   evi- 

continued,  is  a  decisive  election  of  rem-  dence  was  insufficient, 

edy,    which    will    defeat    a    subsequent  6  Kenney   v.   Baltimore   &   0.   R.    Go. 

action  in  tort  for  enticing  and  harbor-  (1905)     101    Md.    490,    1    L.R.A.     (N. 

ing    the    son.      Thompson     v.     Hovmrd  S.)  205,  61  Atl.  581;  Gaughey  v.  Smith 

(1875)    31  Mich.  309.  (1872)    47  N.  Y.  244. 

^  Sherimod  v.   Hall    (1837)    3  Sumn.  ">  Stowe  v.  Heywood   (1863)    7  Allen, 

127,  Fed.   Cas.  No.  12,777.     In  Bv,tter-  118. 

field  V.  Ashley  (1850)  6  Cush.  249;  » Evans  v.  Walton  (1867)  L.  R.  2 
(1854)  2  Gray,  254,  the  son  wrong-  C.  P.  615,  36  L.  J.  C.  P.  N.  S.  307, 
fully  left  the  service  of  the  plaintiff,  17  L.  T.  N.  S.  92,  15  Week.  Rep.  1062. 
his  father,  with  intent  to  go  to  sea,  ^  Aldrich  v.  Bennett  (1885)  63  N.  H. 
and  went  to  New  Bedford,  and  the  de-  415,  56  Am.  Rep.  529. 
fendants,  after  he  had  Informed  them  lo  Kenney  v.  Baltimore  &  0.  R.  Go. 
that  he  had  thus  left  his  father,  induced  (1905)  101  Md.  490,  1  L.R.A.  (N. 
him  to  sign  shipping  papers  and  go  on  gj  205,  61  Atl.  581  (per  Schmucker, 
a  whaling  voyage.  It  was  held  that  j_)  affirming  a  judgment  for  the  de- 
fer such  wrongful  act  the  defendants  fg^jant 
would  be  liable  in  damages  to  the  plain-  ^^  ^^^  ^^^^             ^^  ^^^^^^  ^_  ^^_ 

''^iZ^:::'Tairor&7TT\. .  ^r-  %!■  ^.  f  %  T'' '''  ^°- 

C.  P.   615,   36  L.   J.   C.   P.   N.   S.   307,  fPP-    47*),    74    S.    W.    5     reversing    a 

17    L     T     N     S     92,    15    Week.    Rep.  judgment    for    the    plaintiff.      T^ash   v. 

1062      In  none  of  the  numerous  cases  Douglass    (1872)     12    Abb.    Pr.    N.    S. 

cited  in  this  section  was  there  an  actual  187,    where     Neilson,    J.,    said:      "The 

contract  of  service.  words    'entice,'    'solicit,'    'persuade,'    or 

iKermey   v.   Baltimore  &   0.   R.   Go.  'procure'   as   used   in   the   pleadings   in 
M.  &  S.  Vol.  VII.— 504. 
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For  this  reason  an  officer  of  a  children's  aid  society  was  not  charge- 
able with  actionable  wrong  for  receiving  a  minor  whom  he  believed 
to  be  an  orphan,  and  upon  his  request  sending  him  to  an  employer  in 
a  remote  state,  and  defraying  the  expenses  of  the  journey. ^^ 

Where  a  minor  son  wrongfully  left  his  father's  service,  one  who, 
not  having  solicited  the  son  to  leave,  afterward  employed  him, 
would  not  be  liable  in  damages  to  the  father  in  an  action  for  entice- 
ment ;"  a  fortiori  there  would  be  no  liability  for  enticement  in  such 
case^'  if  the  employment  was  in  the  honest  belief  that  the  father 
had  fully  consented  to  it,  since  an  essential  ingredient  in  actionable 
enticement,   viz.,  knowledge  that  the   enticed   servant  was   in   an- 

an  action,  and  acted  upon  by  the  courts,  by  the  defendant.  If  before  the  child, 
have  been  well  defined;  they  import  an  apprentice,  or  servant  had  ever  met  or 
initial,  active,  and  wrongful  effort."  communicated  with  the  defendant,  there 
To   the   same  effect  see  post,    §  2618.        had  been  an  abandonment  of  the  serv- 

II  Nash  V.  Douglass  (1872)  12  Abb.  ice,  it  cannot  be  maintained  that  there 
Pr.  N.  S.  187,  where  Neilson,  J.,  said:  was  an  enticement  therefrom  by  the  de- 
"There  is,  indeed,  a  sense  in  which  the  fendant." 

operations  of  this  society,  with  its  18  But  as  to  liability  for  harboring 
means  of  liberal  aid,  the  opportunities  the  son  on  a  declaration  properly  framed 
it  offers  to  travel,  to  visit  new  scenes  and  supported  by  evidence,  see  But- 
and  find  new  homes, — very  seductive  terfield  v.  AsJiley  (1854)  2  Gray,  254. 
to  the  youthful  imagination, — may  In  Everett  v.  Sherfey  (1855)  1  Iowa, 
amount  to  a  solicitation;  but  the  en-  356,  the  defendant  had  employed  the 
ticement  or  solicitation  thus  implied  plaintiff's  minor  son  with  the  plaintiff's 
springs  from  the  very  nature  of  and  consent,  which  was  afterward  with- 
is  incident  to  the  enterprise,  has  its  drawn,  but  the  defendant  persisted  in 
sanction  in  the  act  incorporating  this  retaining  the  son.  "Though  the  father 
society,  is  legitimate,  and  may  fairly  be  may  have  once  so  far  emancipated  his 
contrasted  with  the  wrongful  entice-  son  as  that  he  would  have  a  right  to 
ment  or  solicitation  of  which,  either  contract  for  his  own  services  and  seek 
for  correction  or  punishment,  the  his  own  places  of  employment,"  said  the 
courts    take    cognizance."  court,  "yet  the  father  might  afterwards 

iz  Butterfield  v.  Ashley  (1850)  6  assert  his  control  and  have  his  right 
Cush.  249.  ("If  evidence  of  the  mere  of  action  for  a  subsequent  harboring  or 
employment  of  another's  servant,  Icnow-  retaining  in  employment  by  the  defend- 
ing him  to  be  such,  would  support  a  ant.  True,  the  defendant  says  that  after 
declaration  for  enticing  him  from  his  that  time,  he  exercised  no  other  control 
master,  there  would  be  no  necessity  for  over  the  son  than  to  furnish  him  with 
a  count  which  omits  the  allegation  of  his  board,  and  to  pay  him  for  his  labor, 
enticement,  and  charges  only  a  retain-  This,  we  suppose,  was  all  he  did  at  any 
ing,  employing,  or  harboring."  Per  time.  It  is  not  probable  that  he  actual- 
Metcalf,  J.)  ly  secreted  the  son,  or  secured  or  har- 

In  Caughey  v.  Smith  (1872)  47  bored  him,  as  we  speak  of  harboring  or 
N.  Y.  244,  an  action  for  enticement  of  secreting  those  who  have  violated  the 
the  plaintiff's  son,  who  had  left  his  law.  Neither  is  it  necessary  that  he 
father's  home  and  service  solely  of  his  should  have  done  so,  in  order  to  make 
own  will,  Folger,  J.,  said:  "But  to  him  liable.  .  .  .  We  can  find  no 
maintain  an  action  for  enticement  from  case  that  goes  so  far  as  to  excuse  the 
service,  it  must  appear  that  the  child,  defendant,  when  he  has  notice,  and  still 
apprentice,  or  servant  was  at  the  time  retains  the  minor  in  his  employment, 
in  the  actual  service  of  the  parent  or  It  was  his  duty  after  that,  at  least,  to 
master,  and  that  the  moving  cause  of  have  refused  him  a  residence  and  em- 
desertion  was  the  inducement  held  out  ployment.     By  bo  doing,  he  might  have 
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other's  service,"  would  be  absent."  It  would  not  necessarily  defeat 
a  father's  action  for  harboring  his  minor  son  that  the  father  de- 
clared he  would  not  take  him  away  unless  he  was  willing  to  go, 
where  the  boy  spurned  the  father's  request  to  depart  with  him,  "for 
the  complaint  against  the  defendant  is  not  that  he  detained  the 
plaintiff's  son  from  him  by  force,  but  that  he  encouraged  and  aided 
the  son  to  persevere  in  a  disobedient  and  undutiful  disposition, 
which  prevented  him  from  voluntarily  returning  to  his  father's 
house."  ^®  A  judgment  for  damages  for  harboring  a  minor  son  can- 
not be  sustained  without  evidence  that  the  defendant's  conduct  was 
calculated  to  interfere  with  the  parent's  right  to  the  services  or 
custody  of  the  son;^''  just  as  evidence  of  that  character  was  re- 
quired in  actions  for  harboring  fugitive  slaves.^'  In  a  ease  where 
the  plaintiff's  minor  son  was  in  the  charge  and  service  of  his  father, 
from  whom  he  ran  away,  and  the  defendant,  knowing  this,  allowed 
the  lad  to  remain  with  him,  to  board  with  him,  and  to  work  for  him 
as  he  pleased,  the  plaintiff  being  deprived  of  the  boy's  service  and 
custody  while  he  was  thus  kept  and  sheltered,  the  court  said:  "The 
ordinary  effect  of  what  the  defendant  did  would  be  to  assist  and 
encourage  the  child  in  his  illegal  and  undutiful  course."  '' 

been  induced  and  constrained  to  return  father."     Accordingly,   a  judgment  for 

to  his  proper  filial  obedience."  the   defendant   was   affirmed.     As   some 

1*  See  §  2606,  post.  evidence   of   the   common   law,   see   also 

15  Butier/ieM  v.  Ashley  (1850)  6  the  provisions  of  Georgia  Civil  Code 
Gush.  249;  Cauffhey  V.  Srmth  (1872)  47  1910,  §3715,  quoted  post,  §2614,  and 
N.  Y.  244,  257.  construction  thereof  in  a  case  cited  post, 

16  Sargent  v.   Mathewson     ( 1859 )     38  §  2620. 

X.  H.  54.     ("The  point  of  the  plaintiff's  W  See  §  2621,  post. 

grievance  is,  that  by  harboring  the  child,  19  Sargent  v.   Mathewson     ( 1859 )     38 

and     encouraging     him     in     remaining  N.  H.  54,  where  the  court,  affirming  a 

away,  he  made  him  unwilling  to  return  judgment  for  the  plaintiff,  continued  as 

and  live  with  his  father."     Per  Perley,  follows:    "But   there  was   some   contra- 

Ch.  J.)  diction    in   the   evidence   as   to   the   in- 

17  In  Loomis  v.  Deets  (1894)  —  Md.  fluence  which  the  defendant  exercised 
— ,  30  Atl.  612,  the  plaintiff's  minor  son  over  the  boy;  and  perhaps  the  jury 
had  been  working  for  the  defendant  with  would  have  been  at  liberty  to  find  that 
the  plaintiff's  consent.  After  a  while  the  defendant  allowed  the  boy  to  remain 
the  son  left  the  defendant's  employment,  with  him  from  mere  motives  of  kind- 
and  the  latter  was  aware  that  the  ness  and  charity,  or  in  order  that  he 
plaintiff  was  seeking  to  obtain  posses-  might  restore  him  to  his  father,  or  give 
sion  and  control  of  him.  Subsequently  his  father  an  opportunity  to  recover 
the  son  was  at  the  house  of  the  de-  him ;  and  in  that  case,  according  to  the 
fendant  one  night.  "But  it  would  instructions  of  the  court,  the  defendant 
scarcely  be  contended,"  said  the  court,  would  not  have  been  liable.  The  court 
"that  the  defendant  had  rendered  him-  left  the  question  of  intent — the  quo 
self  liable  for  damages  because  he  per-  animo — to  the  jury,  and  instructed  them 
mitted  him  to  remain  there  over  night,  that  if  the  protection  and  shelter  which 
unless  there  was  some  evidence  that  it  the  defendant  gave  the  boy  were  af- 
was  his  intention  to  thereby  aid  the  son  forded  with  the  view  or  intent  of  en- 
in  his  effort  to  resist  the  control  of  his  abling  or  encouraging  him  to  keep  away 
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Whether  a  person  may,  -without  incurring  liability,  countenance 
and  encourage  a  minor  of  eighteen  years  of  age  and  over  in  leav- 
ing his  father's  service  against  his  father's  consent,  where  the  sole 
purpose  is  that  the  minor  shall  enter  the  United  States  military 
service,  was  a  question,  alluded  to,  but  not  determined,  in  a  New 
York  case.'^"  One  who  causes  a  minor  to  enlist  in  the  Army,  knowing 
that  he  is  a  minor  and  has  wrongfully  left  his  father's  service,  and 
that  the  enlistment  is  without  the  father's  consent,  may  be  liable  in 
damages  for  harboring  him."^  In  an  Illinois  case  where  the  defend- 
ant enticed  away  the  plaintiff's  son  under  the  age  of  eighteen,  and 
without  the  plaintiff's  consent  placed    him  in  the  United  States 

from  his  father,  or  with  the  knowledge  Com.  ex  rel.  Webster  v.  Fox,  7  Pa. 
that  it  aided  or  encouraged  him  to  keep  336;  Re  Ca/rlton  (1827)  7  Cow. 
away  from  his  father,  it  would  be  har-  471.  See  also  XJmted  States  v.  fain- 
boring,  for  which  the  defendant  would  bridffe  (1816)  1  Mason,  71,  Fed.  Cas. 
be  liable.  The  case  finds  facts  from  No.  14,497,  Com.  v.  Archer,  Shirk's 
which  it  appears  that  the  defendant  Case  (1863)  20  Phila.  Leg.  Int.  106; 
actually  harbored  the  plaintiff's  minor  Webb's  Case,  10  Leg.  Int.  106;  Jor- 
son,  and  thus  assisted  him  in  remaining  dan's  Case  (1863)  11  Am.  L.  Reg.  749." 
away  from  his  father.  The  question  of  See  further  on  the  subject,  U.  S.  Rev. 
intent  and  motive  the  court  left  to  the  Stat.  §  1342,  U.  S.  Comp.  Stat.  1901,  p. 
jury,  and  of  this  we  think  the  defendant  915,  Art.  3,  1  Fed.  Stat.  Annot.  483,  and 
had  no  reason  to  complain."  cases  cited  in  1  Fed.  Stat.  Annot.  p.  467 

HOCaughey  v.  Smith  (1872)  47  N.  Y.  and  p.  490,  note. 
244.  In  the  reporter's  note  to  that  case  21  Caughey  v.  Smith  (1872)  47  N.  Y. 
it  is  said:  "This  question  of  whether  244,  where  it  was  shown  that  the  de- 
a  minor  over  eighteen  years  of  age  may  fendant  took  the  minor  into  his  employ, 
enlist  in  the  military  service  of  the  sustained  Mm  for  some  days,  and  offered 
United  States  without  the  consent  of  and  paid  him  money  to  enlist  in  the 
his  father,  guardian,  or  master  (as  the  Army,  and  thus  became  the  substitute 
case  may  be)  seems  in  confusion  in  the  for  the  defendant  in  the  military  ser- 
decisions.  It  is  held  that  he  may,  in  vice  of  the  Federal  government,  and 
Phelan's  Case  (1859)  9  Abb.  Pr.  286;  that  he  was  active  and  not  scrupulous 
in  Follis'  Case,  19  Phila.  Leg.  Int.  276;  in  overcoming  the  obstacles  in  the  way. 
in  United  States  v.  Taylor  (1863)  20  "If  it  should  be  conceded,"  said  the 
Phila.  Leg.  Int.  284;  United  States  v.  court,  "that  one  may,  without  incurring 
Blakeney  (1847)  3  Gratt.  405;  United  liability,  countenance  and  aid  a  minor  of 
States  V.  Lipscomb  (1847)  4  Gratt.  41;  eighteen  years  of  age  and  over,  in  leav- 
Riley's  Case  (1867)  1  Ben.  408,  Fed.  iug  liis  father's  service  against  his 
Caa.  No.  11,834;  Neill's  Case  (1871)  father's  consent,  where  the  sole  purpose 
8  Blatchf.  162,  Fed.  Cas.  No.  10,089.  ^^  t^^t  the  minor  shall  enter  the  United 
The  same  as  to  naval  enlistment.  Gorm-  ^^^^f^  military  service;  yet  it  is  quite 
ley's   Case    (1867)    12   Ops.  Atty.  Gen.    another  thing  to  afford  countenance  and 

258.     It   is   held  that   he  may   not,   in  JJi*^'/"^  *"  '^^^.^^  ^""^  ™?*T  ^  ^"'°/' 

—.-,      ,    /-,         TO  T>v,-i      T        T  i    our  his  father  unwilling,  and  to  hire  him  to 

Wa.o«'.  Case,  18  Phila.  Leg.  Int.  315;  ^^^^^^  ^  substitute '  for  the  person  pay- 

Dabbs'sCase   (1861     12  Abb.  Pr.  113;  j       him,  and  thus  to  relieve  that  person 

Umted  States  ex  rel.  Turner  v.  Wright  from  the  performance  of  a  perilous  duty 

(1863)   20  Phila.  Leg.  Int.  21;  Com.  v.  resting  upon  himself.     It  then  becomes 

Carter    (1863)    20  Phila.  Leg.  Int.  21;  a  keeping  of  a  minor  from  the  service 

United    States    ex    rel.    Henderson    v.  of  the  parent,  not  for  the  public  needs, 

Wright  ( 1863 )  20  Phila.  Leg.  Int.  181 ;  but  that  he  may  do  the  service  of  a  pri- 

Re  Kimball    (1847)    9  Law.  Rep.  500;  vate  person." 
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Army  as  the  defendant's  substitute,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  damages.** 

2606.  Scienter  and  evidence  thereof. —  See  also  §  2622,  post.  To 
enable  a  plaintiff  to  recover  in  an  action  for  enticing  away  his  hired 
servant  it  must  be  proved  that  the  defendant  knew  of  the  contract 
relationship  of  master  and  servant.^  The  employment  by  one  per- 
son of  the  servant  of  another  is  not  actionable  unless  the  second 
employer  knows  that  the  servant  is  in  the  service  of  the  first,  or 
under  contractual  or  other  legal  obligations  to  serve  him.*  It  seems 
that  knowledge  possessed  by  a  branch  of  a  trade  union  may,  under 
some  circumstances,  be  imputed  to  the  union,  so  as  to  make  the  latter 
liable  in  damages  to  an  employer  for  encouraging  striking  members 
of  the  union  to  continue  breaches  of  their  contracts  of  service.* 

To  charge  the  defendant  in  an  action  of  tort  for  enticing  or  har- 
boring a  minor  child,  "the  plaintiff  must  establish  that  he  acted 
with  a  knowledge  of  the  plaintiff's  rights."  '  Thus,  the  defendant's 
knowledge  that  the  child  was  a  minor^  and  had  vn-ongfuUy  deserted 
the  father's  service''  must  be  proved.  But  a  jury  may  legitimately 
infer  that  the  appearance  of  a  lad  of  fifteen  years  of  age  informed  the 


^Bimdy  v.  Dodson  (1867)  28  Ind. 
295.  ("There  was  no  act  of  Congress 
authorizing  the  muster  in  of  persons 
under  age."     Per  Gregory,  J.) 

1  Fores  v.  WiUon  ( 1791 )  Peake,  N.  P. 
Cas.  55,  3  Revised  Rep.  652;  Morgan  v. 
Smith  (1877)  77  N.  C.  37;  James  v. 
Le  Roy  (1810)  6  Johns  274  {oUter)  ; 
Ayer  v.  Chase  (1857)  19  Pick.  556 
iohiter)  ;  and  see  the  language  of  the 
court  in  stating  the  rule  in  Walker  v. 
Cronin  (1871)  107  Mass.  555,  563,  as 
quoted  ante,  §  2596  note  3 ;  and  in  lAim- 
ley  V.  Oye  (1853)  2  El.  &  Bl.  216,  22 
L.  J.  Q.  B.  N.  S.  463, 17  Jur.  827, 1  Week. 
Rep.  432,  1  Eng.  Rul.  Cas.  706,  as  quoted 
ante,  §  2596.  "A  defendant  who  has  not 
been  guilty  of  conduct  otherwise  action- 
able ought  not  to  be  held  liable  for  hav- 
ing brought  about  though  wrongfully 
and  without  cause,  the  breach  of  a  con- 
tract of  which  he  had  no  knowledge." 
Per  Sheldon,  J.,  in  UcOurk  v.  Cronen- 
wett  (1908)  199  Mass.  457,  19  L.R.A. 
(N.  S.)  561,  85  N.  E.  576.  "If  the  new 
master  was  not  apprised  of  the  former 
contract,  no  action  lies  against  him  un- 
less he  refuses  to  restore  the  servant 
upon  demand."     3  Bl.  Com.  142. 


S  Morgan  v.  Smith  (1877)  77  N.  C. 
37 ;  Blake  v.  Lam/on  ( 1795 )  6  T.  R.  221, 
3  Revised  Rep.  162.  To  the  same  effect, 
see  Sm,ithies  v.  National  Asso,  [1909]  1 
K.  B.  310,  78  L.  J.  K.  B.  N.  S.  259,  100 
L.  T.  N.  S.  172,  25  Times  L.  R  205. 

*  Smithies  v.  National  Asso.  [1909]  1 
K.  B.  310,  78  L.  J.  K.  B.  N.  S.  259,  100 
L.  T.  N.  S.  172,  25  Times  L.  R.  205. 

iGaughey  v.  Smith  (1872)  47  N.  Y. 
244,  256,  per  Folger,  J.  To  the  same 
point  see  Nash  v.  Douglass  (1872)  12 
Abb.  N.  C.  187,  where  the  defendant  was 
held  not  liable.  Butterfield  v.  Ashley 
(1850)   6  Cush.  249. 

Where  the  defendant,  who  was  sued 
for  wrongfully  harboring  the  plaintiff's 
minor  son,  knew  from  the  appearance  of 
the  youth  that  he  was  a  minor,  and  also 
knew  that  the  plaintiff  was  his  father 
and  was  living,  he  was  chargeable  with 
the  legal  inference  that  the  plaintiff  was 
entitled  to  the  custody  and  labor  and 
service  of  the  boy.  Caughey  v.  Smith 
(1872)   47  N.  Y.  244. 

e  Caughey  v.  Smith  (1872)  47  N.  Y. 
244. 

•r  Caughey  v.  Smith  (1872)  47  N.  Y. 
244. 
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defendant  that  he  was  a  minor,  and  that  the  defendant,  knowing 
the  plaintiff  was  the  father  of  the  lad,  was  chargeable  with  the 
legal  inference  that  the  plaintiff  was  entitled  to  his  custody  and 
labor  and  service;  and  as  to  the  knowledge  of  the  defendant  that 
the  son  had  left  the  service  of  the  plaintiff  wrongfully,  if  the  jury 
could  readily  infer  the  fact  of  such  knowledge  from  the  plaintiff's 
testimony,  they  would  have  a  right  to  rest  upon  it  and  to  discard 
the  testimony  of  the  defendant  and  others  in  contradiction  thereof.' 
Though  the  defendant  knew  that  the  child  was  the  son  of  the  plain- 
tiff, and  was  a  minor,  still  if  there  was  an  honest  belief  on  the  part 
of  the  defendant  that  the  youth  was  out  of  the  plaintiff's  service  with 
the  plaintiff's  consent,  he  would  not  be  liable  for  harboring  him,* 
and  afErmative  declarations  in  that  behalf  by  the  son  would  be  ad- 
missible as  part  of  the  res  gestce}"  And  in  a  suit  in  an  admiralty 
court  by  a  father  whose  minor  son,  a  stranger  to  the  defendant,  had 

8  Gaughey  v.  Smith   (1872)  47  N.  Y.    boring  the  wife,  it  was  held  that  the  act 
244.  of  the  defendant  was  rendered  tortious 

9  Gaughey  v.  Smith   ( 1872 )  47  N.  Y.   or  wrongful  by  reasons  of  the  improper 
244,  257.  or     unlawful     motive,     if     any,     which 

10 /»  Cwtighey  v.  Smith  (1872)  47  prompted  it;  and  that  of  itself  it  was 
N.  Y.  244,  257,  where  the  defendant  was  not  tortious  though  done  without  the 
sued  for  causing  the  plaintiff's  son  to  husband's  consent.  It  had  been  held  in 
be  enlisted  in  the  Army  as  the  defend-  the  trial  court  that  the  wife's  state- 
ant's  substitute,  the  son's  statement  at  ments  to  the  defendant  afforded  him  no 
the  time  of  the  transaction  that  his  shield  whatever.  But  the  court  of  re- 
father  was  willing  that  he  should  go  view  said  that  that  could  not  be  law. 
into  the  military  service  was  held  to  Barnes  v.  Allen  (1864)  1  Keyes,  390.  In 
be  admissible.  Folger,  J.,  said:  "It  analogy  with  the  reasoning  in  that  ease 
was  material  and  important  for  the  de-  we  may  say  that  though  prima  facie 
fendant  to  show  to  the  jury  any  fact  every  father  has  the  right  to  the  cus- 
. which  would  convince  them  that  he  had  tody  over,  and  the  labor  and  service 
acted  honestly.  The  testimony  he  offered  of,  his  minor  son,  it  is  not  so  uncom- 
would  strongly  tend  thereto.  .  .  .  mon  in  this  land  that  fathers  give  to 
The  declarations  of  the  minor,  just  at  their  sons  their  time,  and  consent  to 
the  inception  of  the  arrangement  be-  their  seeking  their  own  subsistence  be- 
tween him  and  the  defendant,  were  a  fore  they  have  reached  their  majority,  as 
part  of  the  transaction.  They  were  of  that  the  declaration  of  a  minor  that  his 
the  immediate  circumstances  of  the  father  has  consented  to  his  entering 
case,  and  tended  to  show  the  aims  of  the  service  other  than  his  own  should  not 
defendant,  and  the  influences  under  ordinarily  gain  belief  and  induce  honest 
which  he  acted.  They  would  not  lessen  action.  If  one  may  believe  a  wife's 
the  right  of  the  plaintiff  to  the  services  story  that  her  husband's  cruelty  has  be- 
ef his  son,  and  could  not  be  heard  to  do  come  so  intolerable  that  she  is  com- 
so.  But  they  might  convince  that  the  pelled  to  seek  shelter  from  it,  and  the 
defendant  did  not  purpose  to  impair  the  belief  honestly  entertained  protect  from 
right.  They  would  not  have  been  avail-  recovery  for  the  act  of  giving  shelter, 
able  in  an  action  by  the  father  to  re-  one  may  also  believe  a  son's  story  that 
cover  the  wages  of  the  son;  yet  in  this  his  father  ha.s  told  him  tha*  he  may 
action,  imputing  and  dependent  upon  a  seek  his  own  fortune,  and  the  belief 
wrongful  intention,  they  were  competent  honestly  entertained  protect  from  an 
to  show  that  it  did  not  exist  in  the  action  of  tort  for  ^iticing  or  harboring 
mind  of  the  defendant.  So,  in  an  ac-  from  service." 
tion  by  a.  husband  against  one  for  har- 
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been  shipped  by  the  latter  as  a  person  of  full  age,  the  plaintiff  failed 
in  his  libel  for  a  tort,  because  defendant's  knowledge  of  the  minority 
was  not  proved.*^ 

In  an  action  on  the  case'*  for  harboring  or  employing  the  plaintiff's 
apprentice,  a  knowledge  of  the  apprenticeship  by  the  defendant, 
during  the  harboring,  is  an  indispensable  requisite  to  recovery.** 
Such  knowledge  need  not,  however,  exist  when  the  harboring  or  em- 
ploying begins;  as  soon  as  the  new  master  acquires  the  knowledge, 
he  is  bound  to  discharge  the  apprentice,  that  he  may  not  hold  out 
to  him  an  inducement  not  to  return  to  his  original  master."  It  is 
not  a  condition  precedent  to  the  maintenance  of  the  action  that  the 
plaintiff  shall  prove  a  demand  made  upon  the  defendant  for  the  ap- 
prentice, and  a  refusal  to  deliver  him  up;  other  proof  that  the 
defendant  had  knowledge  of  the  apprenticeship  will  suffice.*®  In  a 
suit  by  a  master  for  wrongfully  harboring  his  apprentice  the  fact 
that  the  defendant,  when  called  upon  to  pay  for  the  services  he 
had  received,  not  only  refused  to  pay  anything,  but,  upon  being  told 
of  the  apprenticeship,  expressed  no  surprise,  was  regarded  as  a 
strong  circumstance  indicating  that  he  knowingly  harbored  the 
apprentice;  for,  said  the  court,  few  men,  under  such  circumstances, 
if  the  information  were  new,  would  have  failed  to  evince  some  sur- 
prise at  it,  and,  still  more,  few  would  have  hesitated  to  rescue  their 
conduct  from  censure  or  suspicion  by  asserting  their  ignorance  of 
a  fact  the  knowledge  of  which  was  necessarily  imputed  by  the  de- 
mand.** But  in  order  to  support  a  verdict  for  damages  for  har- 
boring and  employing  apprentices,  evidence  that  the  defendant  acted 
knowingly  must  have  some  substantial  probative  value.*'' 

nCuttmg     V.     Seabury      (1860)      1  ^^  Ferguson  v.  Tucker  (1828)  2  Harr. 

Spra^e,  522,  Fed.  Cas.  No.  3,521.     To  &  G.  182,  190. 

the  point  that  such  proof  is  necessary  l'  In    Stuart    v.    Simpson     ( 1828 )     1 

to  support  a  libel  in  a  cause  of  damage  Wend.  376,  the  defendant  was  sued  in  an 

Ih    admiralty,    see    Sherwood     v.     Hall  action  on  the  case  for  harboring  and  em- 

(1837)   3  Sumn.  127,  Fed.  Cas.  No.  12,-  ploying  as  supernumeraries  in  his  thea- 

777.  ter,  two  apprentices  of  the  plaintiff,  a 

12  Otherwise  in  an  action  of  assumpsit  cabinetmaker.  AflSrming  a  judgment  of 
to  recover  the  value  of  the  apprentice's  nonsuit  on  the  ground  that  there  was  no 
services.     See  amte,  §  2604.  evidence   that   the   defendant   knew   the 

13  Ferguson  v.  Tucker  ( 1828 )  2  Harr.  apprentices  to  be  such,  the  court  said : 
&  Gr.  183;  Gonant  v.  Raymond  (1827)  "The  circumstances  relied  on  are  the 
2  Aik.  (Vt.)  243.  See  also  Bowes  v.  youthful  appearance  of  the  boys,  and 
Tibhets  (1831)    7  Me.  457.  the  mahogany     dust  on    their   clothes. 

a  Ferguson  v.  Tucker  (1828)   2  Harr.   The   court   was   right  in   deciding   that 

&  G.  182.  these   would   not   warrant   the   jury   in 

lb  Ferguson  v.  Tucker  (1828)  2  Harr.  finding  that  the  defendant  knew  them  to 

&  G.  182.  te  apprentices." 
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2607.  Damage  to  plaintiff  an  essential  element. — See  also  §  2610,. 
post,  as  to  allegation  of  damage,  and  §  2611,  post,  as  to  measure  of 
damages.  In  an  action  of  tort  for  enticing  away  or  harboring  the- 
plaintiff's  servant,  it  is  an  essential  element  of  the  cause  of  action, 
that  the  plaintiff  should  have  sustained  some  loss.*  But  it  is  enough 
to  show  that  the  act  complained  of  was  done  in  such  a  way  as  to  be 
likely  to  damage  the  plaintiff,  though  proof  of  specific  damage  be  not 
given;  "if  a  judge  or  jury  could  properly  infer  from  the  acts  com- 
plained of  that  those  acts  must  result  in  damage  to  the  plaintiffs, 
that  is  enough."  ^  A  temporary  absence  from  the  master's  service 
may  constitute  sufficient  damage  to  support  the  action;  it  is  not 
necessary  that  the  relation  of  master  and  servant  shall  be  finally 
and  permanently  disrupted.' 

Where  the  master  has  recovered  and  received  a  complete  satis- 
faction for  the  injury  done  to  him  by  enticement  of  his  servant, 
"all  the  injury  is  done  away  and  is  as  if  it  never  existed,"  said 
Chief  Justice  Mansfield.*  Accordingly,  he  held  that  a  master  could 
not  maintain  an  action  on  the  case  for  enticing  away  his  covenanted 
servant  after  he  had  obtained  a  verdict  and  judgment  and  satisfac- 
tion thereof  against  the  servant  for  the  penalty  named  in  the  covenant 
for  his  departing  out  of  the  plaintiff's  service.*  But  it  was  not  a 
bar  to  recovery  in  an  action  on  the  case  for  procuring  the  plaintiff's. 

1 20     Halsbury     Laws     of     England,  house,  the  relation  of  master  and  serv- 

title,    "Master    and    Servant,"    p.    270,  ant  was  not  put  an  end  to  by  any  act 

citing  Marys's  Case   (1612)  9  Coke,  111  of   the  defendant's.     I   think,   however, 

b.      "It   is   actual   injury   done   to   the  there   was   a   sufficient   interruption   of 

master  that  gives  him  the  action  against  the  service   to    entitle    the    plaintiff    to^ 

the  seducer;   a  bare  attempt  to  seduce,  maintain  the  action." 

without  any  damage  following  upon  it,  ^Bird   v.     Randall     (1762)     3    Burr, 

would  not  be  an  injury  to  the  master,  1345,  1352.     "Where  a  right  to  the  per- 

and   consequently  would  be  no   ground  formance  of  a  contract  has  been  violat- 

upon  which  he   could  maintain   an   ac-  ed  by  a  breach  thereof,  the  remedy  is. 

tion."     Bird  v.  Randall   (1762)   3  Burr,  upon  the  contract  against  the  contract- 

1345,  1352.  ing  party;    and,   if  he  is   made  to   in- 

B  Exchange     Teleg.     Co.    v.     Gregory  demnify  for  such  breach,  no  further  re- 

(1896)   1  Q.  B.  147,  at  p.  153,  per  Lord  course    is    allowed.?'      Per    Erie,    J.,    ini 

Esher,  M.  R.,  and  at  p.  156,  per  Kay,  Lumley  v.  Gye   (1853)   2  El.  &  Bl.  216, 

L.  J.  232,  1  Eng.  Rul.  Cas.  706. 

8  Thus,  in  Efaws  V.  WoJtoa  ( 1867 )  L.  ^  Bird    v.    Randall      (1762)     3    Burr 

R.  2  C.  P.   615,  the  defendant  enticed  1345.     In  that  case  satisfaction  of  the- 

away     the    plaintiff's    minor     daughter  judgment   against  the  servant  was  not 

from    her    service    and    kept    her    for  made  until  after  the  commencement  of 

nine     days,     when     she     returned     to  the  present  action,  but  before  it  came 

the     plaintiff.     Bovill,     Ch.     J.,     said:  on  to  be  tried;  but  Lord  Mansfield  held 

"It    is    said    that    the    girl's    services  that  this  circumstance  did  not  vary  the 

were    not     lost    to     the     plaintiff     by  case.     "An  action  upon  the  case,"  said 

reason  of  the  defendant's  having  enticed  he,   "is  founded  upon  the  mere  justice 

her   away;    for   that    inasmuch    as    she  and   conscience   of   the   plaintiff's   case, 

afterwards     returned     to     her    father's  and  is  in  the  nature  of  a  bill  in  equity^ 
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son  to  be  enlisted  in  the  Army  as  a  substitute  for  the  defendant^ 
that  after  the  death  of  the  son  in  the  military  service,  the  plaintiff 
took  out  letters  of  administration  upon  his  estate,  and  in  the  capacity 
of  administrator  demanded  and  received  of  the  defendant  the  bounty 
money  paid  to  the  son  on  his  enlistment,  and  obtained  from  the 
government  the  arrears  of  pay  due  to  the  son.* 

2608.  Accrual  of  right  of  action  for  harboring.—  See    also  §  2623, 
post.     An  action  for  harboring  and  detaining  a  servant  bound  to 

and,  in  effect,  is  so;  and  therefore  such  out  his  consent,  express  or  tacit.  Still 
a  former  recovery,  release,  or  aatisfac-  the  right  to  it  would  have  remained  his, 
tion  need  not  be  pleaded,  but  may  be  and  at  his  decease  been  a  part  of  his 
given  in  evidence.  For  whatever  will,  in  estate.  The  bounty  money  he  obtained 
equity  and  conscience,  according  to  the  was  not  the  wages  of  the  service  his  son 
circumstances  of  the  case,  bar  the  plain-  owed  to  him;  nor  was  it  his  seeking  it 
tiff's  recovery,  may,  in  this  action,  be  as  such,  that  enabled  him  to  obtain  it. 
given  in  evidence  by  the  defendant;  be-  It  was  something  other  than  that,  which) 
cause  the  plaintiff  must  recover  upon  was  cast  upon  him  by  the  operation  ofi 
the  justice  and  conscience  of  his  case,  the  statute  law,  without  his  choice  or 
and  upon  that  only.  Whether  he  could  act.  In  Bird  v.  Randall  (1762)  3  Burr. 
have  recovered  in  an  action  commenced  1345,  1  W.  Bl.  373,  387,  the  plaintiff 
against  the  present  defendant,  after  was  defeated  in  an  action  for  enticing 
having  recovered  the  penalty  from  the  away  his  servant,  because  he  had  al- 
servant,  but  without  having  actually  ready  received  in  a  suit  against  the  serv- 
received  the  money  so  recovered  from  ant,  the  stipulated  penalty  for  leaving 
the  servant,  I  will  not  now  determine,  the  plaintiff's  service.  But  mark  the 
I  should  have  doubted  of  it,  extremely,  reason  of  the  decision.  The  solicitor 
But  here  the  penalty  recovered  by  him  general  for  the  plaintiff,  arguendo,  con- 
from  the  servant  was  actually  received  ceded  that  if  the  plaintiff  had  once  re- 
by  him  before  the  present  action  came  ceived  a  full  satisfaction  for  the  same 
on  to  be  tried,  without  any  sort  of  difB-  thing,  he  could  not  recover  a  second, 
culty.  He  might  hav  received  it  when  And  the  court  put  their  judgment  upon 
he  would;  but  he  chooses  to  lie  by  till  the  ground  that  by  the  recovery  against 
he  has  brought  his  action  against  a  the  servant,  he  had  received  complete 
third  person,  who  would  not  have  been  satisfaction  for  the  injury  for  which  in 
liable  to  anything  if  the  plaintiff  had  the  then  action,  he  was  seeking  redress 
received  the  money  of  the  servant  in  against  the  defendant.  In  other  words, 
due  time;  and  then  receives  it  of  the  he  had  sought  and  obtained  by  his  own 
first  defendant,  and  afterwards  pro-  act  the  same  thing  which  he  was  again 
ceeds  in  this  action  to  recover  it  against  seeking.  But  such  is  not  the  case  here, 
the  second  defendant;  which  is  against  ...  Of  like  character  was  the  testi- 
conscience."  In  Yooght  v.  Winch,  2  mony  offered  by  the  defendant,  that  the 
Barn.  &  Aid.  662,  668,  21  Revised  Rep.  plaintiff  had  obtained  from  the  United 
446,  Abbott,  Ch.  J.,  referred  to  the  fore-  States  government  the  arrears  of  pay, 
going  case  and  disagreed  with  Lord  etc.,  due  to  his  son.  This,  too,  was 
Mansfield's  opinion  that  a  former  recov-  something  conferred  upon  the  plaintiff 
ery  need  not  be  pleaded.  by  the  operation  of  stetute  law.     Had 

^Gaughey  v.  Smith  (1872)  47  N.  Y.  the  minor  lived,  the  plaintiff  could 
244,  254,  where  Folger,  J.,  said:  "Had  never  have  successfully  claimed  it  of  the 
the  plaintiff  been  entirely  quiescent,  or  government.  It  was  not  an  amount  due 
even  repellent,  none  the  less  would  he  to  and  received  by  the  plaintiff  as  an 
have  had  a  vested  right  in  this  bounty  equivalent  or  compensation  for  the  loss 
money  on  the  death  of  his  son.  Had  he  of  his  son's  services,  to  which  services 
chosen  never  to  demand  it  for  himself,  he  was  entitled  as  the  father.  .  .  . 
or  never  to  have  taken  out  letters  of  It  was  not  the  same  thing  nor  the  equiv- 
administration  to  that  end,  no  one  else,  alent  for  the  same  thing  which  the 
while  he  lived,  could  have  done  so  with-  plaintiff  now  seeks  from  the  defendant." 
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serve  the  plaintiff  for  a  specified  period  may  be  brought  as  soon  as 
the  wrong  has  been  committed,  without  waiting  for  the  period  to 
expire.' 

2609.  Form  of  action, —  The  proper  form  of  action  in  tort  at  com- 
mon law  for  enticing  away  or  harboring  a  servant  is  trespass  on  the 
case/  as  the  damages  sought  to  be  recovered  are  of  a  consequential 
character.^ 

2610.  Joinder  of  counts;  allegations  in  plaintiff's  pleading. — In 
respect  to  the  plaintiff's  pleading  in  actions  on  the  case  for  enticing 
a  servant,  knowingly  retaining  and  employing  him,  or  continuing  to 
employ  him  after  notice,  Metcalf,  J.,  said:  "The  books  of  entries 
contain  forms  of  declarations  adapted  to  these  three  distinct  causes 
of  action.'    And  a  plaintiff  generally  inserts  at  least  two  counts  in 

^  Stille  V.  Jenkins  (1836)  15  N.  J.  L.  ant  having  no  express  license  to  enter 
302,  where  the  court  said,  however,  the  house,  and  there  being  no  evidence 
that  "the  plaintiff  can  never  maintain  a  from  which  a  license  could  be  implied, 
second  action  for  this  same  injury,  and  the  plaintiff  obtained  a  judgment  for 
all  the  damages  he  ever  can  recover  damages.  Haight  v.  Badgeley  (1853) 
must  be  awarded  to  him  in  this  one."   15  Barb.  499,  holding  that  a  judgment 

'i-Emberley  v.  Bennett  (1861)  New-  for  $20  damages  was  not  excessive, 
foundl.  Rep.  (1854-1864)  562:  Tres-  Reavely  v.  Madnwaring  (1762)  3 
pass  on  the  case  was  the  form  of  action  Burr.  1306,  was  a  case  where  some  of 
in  the  leading  case  of  LunUey  v.  Gye  the  plaintiff's  apprentices  were  being 
(1853)  2  El.  &  Bl.  216,  22  L.  J.  Q.  B.  N.  kept  by  his  agent,  and  the  defendant,  a 
S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  1  lieutenant  of  a  man  of  war,  sent  a  note 
Eng.  Rul.  Caa.  706,  and  for  a  long  time  to  the  agent  to  deliver  the  apprentices 
prior  to  that  case,  it  was  the  form  of  to  a  lieutenant  in  command  of  a  press- 
action  universally  employed.  See  "In-  gang,  which  was  accordingly  done,  with 
terference  with  Social  Relations"  ( 1887 )  the  apprentices'  consent.  Lord  Mans- 
by  J.  H.  Wigmore,  21  Am.  L.  Rev.  766,  field  held  that  the  plaintiff's  remedy  was 
767.  In  the  United  States  no  other  not  limited  to  an  action  on  the  case, 
form  of  action  for  this  kind  of  tort  but  but  that  the  defendant  was  liable  in  an 
trespass  on  the  case  has  been  observed  action  of  trespass  vi  et  armis  "because 
in  the  reports  prior  to  the  very  general  he  sent  a  force,  a  pressgang,  to  take" 
abolition  of  forms  of  action.  the  apprentices. 

In  a  New  York  ease  the  action  was  ^Emherley  v.  Bennett  (1861)  New- 
for  breaking  and  entering  the  close  of  foundl.  Rep.  (1854-1864)  562. 
the  plaintiff  and  there  enticing  a  female  In  Reg.  v.  Daniel  (1705)  6  Mod.  182, 
servant  to  leave  hia  employment.  The  2  Ld.  Raym.  117,  1  Salk.  380,  holding 
servant  did  not  in  fact  leave  until  after  that  enticement  of  an  apprentice  is  not 
the  action  was  brought,  but  the  com-  a  criminal  and  indictable  offense,  it  was 
plaint  alleged  that,  ever  since  the  de-  said  that  a  common  action  of  trespaaa 
fendant's  enticement,  the  servant  had  will  not  lie  for  enticing  an  apprentice 
been  discontented  and  refused  to  serve  or  servant  from  hia  master;  but  that  if 
the  plaintiff  in  consequence.  There  ap-  one  will  take  away  my  servant  or  ap- 
pears to  have  been  no  contract  between  prentice  by  force,  trespass  will  lie  for 
the  plaintiff  and  the  servant.  In  this  the  master  declaring  upon  the  force  per 
peculiar  case  the  court  held  that  it  was  quod  servitium  amisit. 
unnecessary  to  consider  anything  per-  l  A  declaration  for  harboring  and 
taining  to  the  common-law  action  for  carrying  away  the  plaintiflTs  servant  is 
enticing  servants,  since  "the  gravamen  set  forth  in  full  in  Stille  v.  Jenkins 
of  the  complaint  is  trespass  domimi  (1836)  15  N.  J.  L.  302.  In  Jones  v. 
fregit  and  the  persuaaion  of  the  servant  Blocker  (1871)  43  Ga.  331,  is  given  the 
is  matter  of  aggravation.     The  defend-   substance  of  a  declaration  for  enticing 
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his  declaration;  one  for  enticing,  and  another  for  employing  or 
harboring  f  so  that  he  may  succeed  on  the  latter,  though  he  may  fail 
to  support  the  former.     But  in  either  form  of  declaring,  it  is  a  ma- 

away  a  farm  laborer.  In  Bixby  v.  Dun-  whilst  the  agreement  with  Wagner  was 
lap  (1876)  56  N.  H.  456,  22  Am.  Rep.  in  force  and  before  the  expiration  of 
475,  the  substance  of  five  counts  for  the  term,  enticed  and  procured  Wagner 
enticing  and  harboring  a  domestic  serv-  to  refuse  to  perform;  by  means  of 
ant  is  given.  A  count  for  enticement,  which  enticement  and  procurement  of 
a  second  count  for  harboring,  and  a  defendant,  Wagner  wrongfully  refused 
third  count  for  procuring  a  breach  of  to  perform,  and  did  not  perform  dur- 
contract,  are  set  forth  in  substance  in   ing  the  term. 

Eevntt  V.  Ontario  Copper  Lightning  "Count  2,  for  enticing  and  procuring 
Rod  Go.  (1879)  44  U.  C.  Q.  B.  287.  In  Johanna  Wagner  to  continue  to  refuse 
Ferguson  v.  Tucker  (1828)  2  Harr.  &  G.  to  perform  during  the  term,  after  the 
182,  where  the  declaration  contained  order  of  Vice  Chancellor  Parker,  aflSrmed 
two  counts,  one  for  enticing  an  appren-  by  Lord  St.  Leonards  (see  Lumley  v. 
tice,  the  other  for  harboring  him,  both  Wagner  (1852)  1  De  G.  M.  &  G.  604, 
counts  are  given  in  full.  The  substance  21  L.  J.  Ch.  N.  S.  898,  16  Jur.  871,  6 
of  a  declaration  for  continuing  to  em-  Eng.  E,ul.  Cas.  652,  restraining  her  from 
ploy  a  servant  after  notice  of  his  prior  performing  at  a  theater  of  defendants, 
engagement  to  the  plaintiff  is  given  in  "Count  3,  that  Johanna  Wagner  had 
Blake  v.  Lanyon  (1795)  6  T.  R.  221,  3  been  and  was  hired  by  plaintiff  to  sing 
Revised  Rep.  162,  and  in  Faiocet  v.  and  perform  at  his  theater  for  a  cer- 
Beavres  (1671)  2  Lev.  63.  In  Merriman  tain  time,  as  the  dramatic  artiste  of 
V.  Bissel  (1796)  2  Root,  378,  appears  plaintiff,  for  reward  to  her,  and  had  be- 
the  substance  of  a  declaration  against  come  and  was  such  dramatic  artiste  of 
a  United  States  recruiting  officer  for  plaintiff  at  his  theater.  Yet  defendant, 
enticing  away  and  harboring  the  plain-  well  knowing,  etc.,  maliciously  enticed 
tiff's  apprentice.  In  Cox  v.  Muncey  and  procured  her,  then  being  such 
(1859)  6  C.  B.  N.  S.  375,  will  be  found  dramatic  artiste,  to  depart  from  the 
a    count,    apparently    in   full,    charging  said  employment. 

enticement  of  the  plaintiff's  apprentice.  "In  each  count  special  damage  was 
In  Butterfield  v.  Ashley  (1850)  6  Cush.  alleged. 
249,  the  declaration,  which  was  not  "Demurrer.  Joinder.'' 
criticized,  contained  a  single  count,  in  2  Some  of  the  numerous  cases  where 
which  it  was  alleged  that  the  defend-  counts  were  thus  joined  are:  Sykes  v. 
ants,  knowing  that  the  plaintiff's  son  Dixon  (1839)  9  Ad.  &  El.  693,  1  Perry 
was  in  his  emplojTnent  and  service,  &  D.  463,  1  W.  W.  &  H.  120,  8  L.  J. 
enticed  him  into  their  employment,  put  Q.  B.  N.  S.  102;  Fitzgerald  v.  Staple- 
him  on  board  a  vessel,  and  sent  him  to  ton  (1857)  Newfoundl.  Rep.  (1854- 
sea  on  a  whaling  voyage.  1864),     170;      Hartley      v.     Cummings 

In  the  report  of  the  leading  English  (1847)  5  C.  B.  247,  2  Car.  &  K.  433,  17 
case,  Lumley  v.  Gye  (1853)  2  El.  &  Bl.  L.  J.  C.  P.  N.  S.  4,  12  Jur.  57;  Ash- 
216,  1  Eng.  Rul.  Cas.  706,  the  pleadings  croft  v.  Bertles  (1796)  6  T.  R.  652; 
are  thus  described:  "Tlie  1st  count  Peters  v.  Lord  (1847)  18  Conn.  337; 
of  the  declaration  stated  that  plaintiff  Parsons  v.  Trask  (1856)  7  Gray,  473,  66 
was  lessee  and  manager  of  the  Queen's  Am.  Dec.  502;  Caughey  y.  Smith  (1872) 
Theater,  for  performing  operas  for  gain  47  N.  Y.  244;  Dubois  v.  Allen  (1809) 
to  him;  and  that  he  had  contracted  and  Anthon,  N.  P.  94.  In  Forbes  v.  Coch- 
agreed  with  Johanna  Wagner  to  perform  rane  (1824)  2  Barn.  &  C.  448,  3  Dowl. 
in  the  theater  for  a  certain  time,  with  a  &  R.  679,  2  L.  J.  K.  B.  67,  26  Revised 
condition,  amongst  others,  that  she  Rep.  402,  there  were  three  counts  in  the 
should  not  sing  nor  use  her  talents  else-  declaration,  the  first  charging  entice- 
where  during  the  term  without  the  ment  of  servants,  the  second  charging 
plaintiff's  consent  in  writing.  Yet  de-  the  harboring  of  the  servants  knowing 
fendant,  knowing  the  premises,  and  them  to  be  the  plaintiff's  servants,  and 
maliciously  intending  to  injure  plaintiff  the  third  charging  a  harboring  of  the 
as  lessee  and  manager  of  the  theater,  servants  after  notice. 
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terial  and  necessary  allegation,  that  the  defendant  knew,  at  the  time- 
of  enticing,  employing,  or  harboring,  that  the  party  enticed  away, 
employed,  or  harbored  was  the  servant  of  the  plaintiff,  or  that  he- 
afterwards  had  notice  thereof,  and  continued  to  employ  or  harbor 
the  servant  after  such  notice."  ^  Averment  that  the  act  complained 
of  was  done  maliciously  does  not  include  an  averment  of  knowledge 
of  specific  facts, — such  as  the  existence  of  a  contract  between  master 
and  servant, — ^when  the  right  of  action  depends  upon  such  knowl- 
edge.* In  an  action  for  enticing  away  a  servant,  it  is  doubtless  un- 
necessary to  allege  the  means  used  by  the  defendant.^  Where  it  is 
necessary  to  allege  a  contract  in  the  declaration,  a  variance  between 
the  contract  alleged  and  the  proof  will  be  fatal.'  The  plaintiff 
suing  for  enticement  should  show  by  proper  averment  of  facts  that 
he  has  suffered  damage,''  this  being  an  essential  element  of  the  cause- 
of  action.'  Where  an  action  for  enticement  of  servants  is  brought 
against  several  defendants,  a  conspiracy  between,  the  latter  is  some- 
times alleged,  for  when  proved  it  may  evidently  be  properly  consid- 
ered as  an  aggravation  enhancing  the  damages.*  In  a  New  York, 
case  it  was  said  that  some  looseness  of  allegation  may  be  tolerated 
in  a  complaint  framed  under  the  Code  system  of  pleading,  especially 
after  verdict,  for  harboring  and  detaining  a  minor  child  from  the- 
service  of  his  father." 

3  Butterfield  v.  Ashley  (1850)  6  prenticeship  as  alleged  varied  essential- 
Cush.  249,  where  the  servant  was  the  ly  from  that  which  was  proved, 
plaintiff's  minor  son.  To  the  point  that  'In  Barron  v.  Collins  (1873)  49  Ga. 
in  the  absence  of  allegations  of  knowl-  580,  an  action  for  enticing  and  hiring 
edge  on  the  part  of  the  defendant,  or  fj^m  laborers  away  from  the  plaintiff,, 
notice  to  him  that  the  services  of  the  jj^  f"*  ^aid:  "We  think  .  .  . 
servant  were  due  to  the  master,  no  ac-  *^^  declaration  is  defective  m  not  set- 

tionable  wrong  is  disclosed  by  a  charge  wvPnf  w»^  A     /        %     tt       ^^J^^S^^- 

.       ...        ,,°  J.  J.     J         J.  s  What  was  the  damage?     How  did  it  ac- 

of  enticmg  the  servant  to  depart  from  ^^ue?     Was   the   pSintiff  at   other   ex- 

^^^.l.^^^r"?.'  ^T®®^  'o.!P'^?»*^,  J-  ^""-^^  P«"««  '"  getting  labor  to  work  his  land?- 
(1872)  47  N.  Y.  244,  256  (harboring  Did  his  land  go  unworked?  In  what 
minor  child)  ;  Blake  v.  Lanyon  (1795)  way  did  the  interference  of  the  defend- 
6  T.  R.  221,  3  Revised  Rep.  162  (ordi-  ant  damage  him?  It  does  not  follow 
nary  servant)  ;  Glark  v.  Glarh  (1899)  that  damage  came  simply  because  de-- 
64  N.  J.  Eq.  361,  52  Atl.  225  (plaintiff's  fendant  hired  the  laborers  which  plain- 
child.)  tiff  supposed  were  to  work  his  land." 

Scienter   as    an   essential   element   of       8  See  ante,  §  2607. 
the  cause  of  action,  see  onte,  §  2606.  ^  Gunter    v.    Astor    (1819)     4    J.    B.. 

4  McGurlc  v.   Cronenioett     ( 1908 )    199  Moore,  12,  21  Revised  Rep.  733. 

Mass.    457,    19    L.R.A.(N.S.)     561,    85  ^1  In  Gauphey  v.  Smith  (1872)   47  N. 

N.  E.  577.  Y.   244,   an   action  by  a   father   whose- 

6  See  Winsmore  v.   Greenback   (1745)  minor   son   had   deserted  his  home  and 

Willes  Rep.  577.  service,  Folger,  J.,  said:     "There  is  an' 

8  Ferguson  v.  Tucker  ( 1828 )  2  Harr.  allegation  in  the  complaint  that  the  de- 
ft G.  182,  in  an  action  for  harboring  an  fendant  did  unlawfully  harbor  and  con- 
apprentice,   where   the   contract   of  ap-  ceal  the  minor  after  his  departure,  and') 
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If  an.  action  on  the  case  wherein  the  only  cause  of  action  stated 
in  the  declaration  is  the  enticement  of  the  plaintiff's  apprentice  fails 
ior  the  reason  that  the  alleged  contract  of  apprenticeship  is  invalid, 
the  declaration  is  amendable  by  charging  the  enticement  of  the  youth 
as  an  ordinary  servant  of  the  plaintiff. ^^ 

2611.  Damages  for  enticement  or  harboring. — See  also  §  2626, 
post.  Obviously,  such  damages  may  be  awarded  to  the  plaintiff  as 
are  "commensurate  with  the  injury"  the  plaintiff  has  sustained, 
vphere  he  sues  for  enticement  of  a  hired  servant.^  "The  measure  of 
■damages  is  not  confined  to  the  loss  of  the  services  of  the  servant 
enticed  away.  The  jury  are  justified  in  giving  ample  compensation 
for  all  the  damages  resulting  from  the  wrongful  act." '  In  an 
action  for  inducing  a  person  to  break  a  contract  with  the  plaintiff 
for  personal  services,  the  jury  may  award  punitive  damages  if  they 


did  then  procure  his  enlistment  into 
the  Army  of  the  United  States  as  a  sub- 
stitute for  the  defendant,  with  knowl- 
■edge  that  the  son  was  acting  against 
the  wishes  of  his  father,  and  that  the 
father  was  ignorant  of  the  whereabouts 
of  his  son.  This  allegation  is  not  in  the 
form  into  which,  with  due  observance 
to  formal  pleading,  would  be  put  a  count 
or  statement  of  a  cause  of  action  for 
harboring,  detaining,  and  keeping  a 
servant,  apprentice,  or  child.  But  with 
our  present  easy  and  flexible  system  of 
pleading,  the  allegation  will  sustain  a 
verdict  fairly  got  on  the  proofs;  more 
especially  as  there  was  no  objection  dur- 
ing the  trial  to  the  introduction  of  any 
testimony  that  it  did  not  square  with 
allegations  of  the  complaint;  nor  was 
there  a  motion  for  a  nonsuit  of  the 
plaintiff,  for  that  his  testimony  did  not 
establish  the  cause  of  action  in  his  com- 
plaint alleged." 

The  declaration  in  an  action  for  har- 
boring the  plaintiff's  minor  daughter  is 
quoted  in  full  in  Stovje  v.  Eeywood 
(1863)   7  Allen,  118. 

11  Com  V.  Muncey  (1859)  6  C.  B.  N.  S. 
375. 

1  It  was  so  left  to  the  jury  by  Dallas, 
Ch.  J.,  as  he  said,  in  Chmter  v.  Astor 
(1819)  4  J.  B.  Moore,  12,  14,  21  Re- 
vised Rep.  733.  A  party  who  wrong- 
fully entices  a  servant  away  from  his 
master  is  liable  to  the  latter  "'not  only 
for  his  actual  loss,  but  for  such  further 
compensation  in  the  way  of  damages  as 
may  be  demanded  by  the  character  of 
the  circumstances  attending  the  injury 


through  which  the  loss  was  inflicted." 
Daniel  v.  Swearengen  (1875)  6  S.  C, 
297,  24  Am.  Eep.  471,  per  Moses,  Ch.  J., 
(obiter) . 

In  Gunter  v.  Astor  (1819)  4  J.  B. 
Moore,  12,  21  Revised  Eep.  733,  plain- 
tiff's piano  workmen  were  enticed  away 
and  into  the  service  of  defendants,  who 
were  rival  manufacturers.  Under  all 
the  circumstances,  which  are  set  forth 
in  the  report  of  the  case,  a  verdict  for 
$1,000  damages  was  upheld,  although 
that  amount  was  the  value  of  two  years' 
proflt  arising  to  the  plaintiff  from  the 
sale  of  his  instruments. 

3  Sewitt  V.  Ontario  Copper  Lightning 
Rod  Co.  (1879)  44  U.  C.  Q.  B.  287.  The 
entire  report  of  Valley  v.  Richmond,, 
Noy,  105,  is  as  follows:  "V.  brought 
an  action  upon  the  case  against  R.  be- 
cause he  had  enticed  his  apprentice  (he 
being  a  tradesman  in  London)  to  depart 
from  his  service  for  six  days ;  and  divers 
times  to  take  money  out  of  the  box  of 
the  shop  and  play  at  cards  with  R. ;  and 
that  R.  cozened  the  apprentice;  and  it 
seemed  to  the  court  that  the  master 
might  well  have  an  action  for  the  de- 
parture, and  losing  his  money  in  a  dam- 
age to  the  master,  and  the  cozenage  is 
not  but  an  aggravation  of  the  offense. 
And  for  that  the  servant  himself  only 
shall  have  an  action.  But  yet  in  our 
case,  because  the  damages  were  entire, 
with  a  respect  to  the  cozenage  as  well 
as  to  the  departure,  the  plaintiff  could 
not  have  judgment  by  the  better  opinion 
of  the  court.  And  so  the  matter  was 
referred  to  arbitrament." 
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find  the  defendant's  conduct  to  have  been  malicious;  that  is,  "in- 
stead of  awarding  damages  only  for  those  matters  which  are  capable 
of  exact  pecuniary  valuation,  they  may  take  into  consideration  all 
the  circumstances  of  aggravation,- — the  insults,  offended  feelings, 
degradation,  and  so  on, — and  endeavor,  according  to  their  best 
judgment,  to  award  such  damages  by  way  of  compensation  or  in- 
demnity as  the  plaintiff  on  the  whole  ought  to  receive  and  the  de- 
fendant ought  to  pay."  *  In  one  case  the  facts  of  conspiracy  between 
defendants  charged  with  enticing  away  the  plaintiff's  servants,  their 
clandestine  interviews  with  the  servants,  and  their  despicable  con- 
duct in  getting  them  intoxicated,  and  while  in  that  condition  in- 
ducing them  to  agree  to  leave  the  plaintiff's  service,  were  noticed  by 
the  court  in  upholding  a  verdict  for  heavy  damages,  as  well  as  the 
fact  that  "the  plaintiff  was  nearly,  if  not  absolutely,  ruined."  °  In 
an  action  for  enticement  of  farm  laborers  who  had  contracted  to 
serve  the  plaintiff  for  a  year,  "the  correct  rule  of  damages,  when 
one  person  entices  away  the  servant  of  another,"  said  the  court, 
"is  the  direct  loss  legitimately  incurred  in  endeavoring  to  replace  the 
servant,  and  the  average  net  profits  that  were  made  by  men  of  fair 
business  capacity  out  of  the  labors  of  such  a  servant  during  the  year 
for  Avhich  the  servant  was  hired."  ^  Where  the  enticed  servants 
were  laborers  who  had  contracted  to  work  on  a  plantation  under 
an  agreement  to  furnish  themselves  and  get  one  third  of  the  crop, 
the  court  said  "the  damage  the  law  gives  in  cases  of  this  character 
are  limited  to  actual  damages  incurred  at  the  time  and  by  reason 
of  the  loss  of  the  servants,  and  not  the  speculative  damages  arising 
out  of  poor  crops,  or  such  remote  causes  of  damage,"  and  that  the 
expense  and  time  lost  in  getting  other  servants,  or  injury  to  the 
crop  by  interruption  of  the  labor  thereon,  or  failure  to  obtain  other 
labor  after  faithful  effort  to  do  so,  or  losses  of  like  character,  con- 

iBixby  V.  Dunlap  (1876)  56  N.  H.  $1,000.  The  gross  value  of  what  the 
456,  464,   22  Am.   Rep.  475.  evidence   shows   the   hands   might   have 

5  Gunter  v.  Astor  (1819)  4  J.  B.  made  with  good  farming  was  some  $600 
Moore,  12,  21  Revised  Rep.  733.  or  $700  per  hand.    By  the  contract,  they 

6  Lee  V.  West  (1872)  47  Ga.  311,  were  to  get  one  third  of  this,  and  from 
where  a  judgment  for  the  plaintiff  was  the  remaining  two  thirds  must  be  de- 
reversed,  the  court  saying:  "Tried  by  ducted  all  the  expenses  of  carrying  on 
this  rule,  this  verdict  is  certainly  ex-  the  farm  except  the  food  of  the  hands, 
cessive.  The  evidence  shows  that  the  which,  by  the  contract,  they  were  to 
servants  hired  were  equal  to  eight  good  pay  for,  out  of  their  one-third  part  of 
hands.     The  verdict  gives  the  plaintiff  the  crop." 

more  than  $600  as  net  profits  for  one       In  support  of  the  text,  see  also  Smith 
year   on   a  hand   who  would,   probably,   v.  Ooochnan  (1885)   75  Ga.  198. 
before   the   War,    have    sold    for    about 
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stituted  the  measure  of  damages  which  should  be  allowed  by  the 
jury.''  In  another  action  for  enticement  of  farm  hands,  where  the 
circumstances  attending  the  infliction  of  the  injury  were  of  a  very 
aggravated  character,  it  was  held  that  the  jury  would  have  been 
justified  in   awarding  punitive  damages.* 

In  an  English  case,  where  the  plaintiff  declared  for  procuring 
his  apprentice  to  depart  from  his  service,  and  for  the  loss  of  his 
service  for  the  whole  residue  of  the  term  of  his  apprenticeship, 
and  the  jury  assessed  the  damages  generally,  judgment  was  arrested 
because  it  appeared  that  the  term  was  not  expired.^  But  in  an 
action  in  New  Jersey  for  harboring  and  carrying  away,  beyond  the 
reach  of  the  plaintiff,  a  servant  bound  to  the  plaintiff  for  a  term 
of  years  (evidently  a  slave),  the  action  having  been  brought  before 
the  expiration  of  that  period,  but  the  declaration  alleging  a  total 
loss  of  the  services  for  the  entire  term,  it  was  held  that  damages 
for  such  total  loss  might  lawfully  be  awarded.*" 

''Salter  v.  Howard  (1871)  43  Ga.  601,  ing  such  additional  damages  as  the  jury 
holding  that  the  trial  court  erred  in  might  have  seen  proper  to  give  in  order 
admitting  evidence  of  damage  upon  the  to  deter  the  wrongdoer  from  repeating 
part  of  the  plaintiff  in  relation  to  the  the  trespass,  or  as  a  compensation  for 
fact  that  the  servants  had  provisions  the  wounded  feelings  of  the  plaintiffs." 
to  furnish  themselves  with,  and  those  In  Duckett  v.  Pool  (1890)  34  S.  C. 
he  employed  in  their  place  had  none,  311,  13  S.  E.  542,  an  action  for  dam- 
and  he  had  to  furnish  them,  that  he  had  ages  for  enticement  of  farm  laborers 
made  a  poor  crop,  and  never  got  pay  under  contract,  the  question  was 
for  those  provisions,  thereby  losing  "whether,  in  case  of  this  kind,  the  jury 
$2,500.  is  at  liberty  to  award   punitive  or  ex- 

8  Smith  V.  Goodman  ( 1885 )  75  Ga.  emplary  damages,  by  way  of  punish- 
198.  In  that  case  the  plaintiffs,  at  con-  ment  to  the  wrongdoer,  where  the  testi- 
siderable  expense  and  with  much.trou-  mony  shows  that  the  defendant  acted 
ble,  had  procured  the  laborers  enticed  maliciously,  or  in  wanton  disregard  of 
and  persuaded  from  them  and  after-  the  rights  of  the  plaintiff."  The  court 
wards  retained  by  the  defendant  during  said  that  whatever  the  rule  may  be  in 
their  term  of  service.  One,  who  had  some  other  jurisdictions,  it  is  well  set- 
been  in  their  employment,  was  used  by  tied  in  South  Carolina  that  juries  are 
the  defendant  as  his  agent  to  decoy  at  liberty,  on  such  a,  state  of  the  evi- 
these  persons  and  bring  them  to  him.  dence,  to  award  damages  "called  indif- 
The  plaintiffs  were  put  to  expense  and  ferently  exemplary,  vindictive,  or  puni- 
lost  time  in  endeavoring  to  induce  them  tive,  by  way  of  punishment  to  the  de- 
to  return.  They  had  to  employ  counsel  fendant,  and  as  a  means  of  deterring 
to  assist  them  in  the  assertion  of  their  him  and  others  from  committing  like 
rights  and  to  redress  their  wrongs,  wrongful  and  wanton  acts." 
When  they  applied  to  the  defendant  for  9  Eamileton  v.  Veere  (1750)  2  Wms. 
a  settlement  of  their  claim,  their  just  Saund.  169,  1  Lev.  299.  The  case  is 
demand  waa  met  with  contumely,  insult,  hardly  reconcilable  with  Stille  v.  Jen- 
and  abuse.  Affirming  a  judgment  for  kins  (1836)  15  N.  J.  L.  302,  the  opin- 
the  plaintiffs,  the  court  said:  "Where,  ions  in  which  are  quoted  infra,  note  10. 
as  in  this  case,  there  were  aggravating  The  decision  in  the  English  case  was 
circumstances,  both  in  the  act  and  the  approved  but  distinguished  in  Hays  v. 
intention  with  which  it  was  done,  were  Borders  (1844)  6  111.  46. 
it  necessary  to  sustain  this  verdict,  we  iO  stille  v.  Jenkins  (1836)  15  N.  J.  L. 
should  feel  little   hesitancy   in  uphold-  302,   where,   on   a  motion   in   arrest  of 
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In  an  action  on  the  case  in  North  Carolina  for  enticing  away 
an  apprentice,  the  plaintiff  was  held  to  be  entitled  to  recover  damages 
as  for  a  total  loss  of  his  services  to  the  expiration  of  the  term  of 
apprenticeship  if  a  total  loss  has  in  reality  been  the  consequence  of 
the  acts  of  the  defendant ;  if  not,  then  the  damages  should  be  reduced 

in  proportion  to  the  chances  the  plaintiff  has  of  regaining  his  ap- 
prentice.*^ In  an  action  for  wrongfully  harboring  an  apprentice, 
the  defendant  not  knowing  at  first  that  he  was  an  apprentice,  the 

judgment,  Ford,  J.,  said:  "It  must  not  Not  only  so,  but  pursuit  and  recovery 
appear  that  the  damages  have  accrued  are  rendered  much  more  difficult  and 
from  a  cause  of  action  subsequent  to  the  precarious.  If  these  remarks  have  any 
commencement  of  the  suit.  If  the  cause  truth,  as  applicable  to  other  and  older 
of  the  damage,  that  is,  the  injury,  be  countries,  they  have  much  more  in  this, 
prior  to  the  commencement  of  the  ac-  where  the  propensity  and  the  facilities 
tion,  the  damages  that  will  probably  and  for  change  have  always  been  greater, 
naturally  flow  from  it  may  be  proved  and  the  perpetual  movements  of  its  in- 
and  recovered.  .  .  .  The  plaintiff  habitants  have  become  in  some  measure 
can  never  maintain  a  second  action  for  a  national  characteristic."  Hornblower, 
^  this  same  injury,  and  all  the  damages  Ch.  J.,  dissented,  relying  upon  Bumble- 
he  ever  can  recover  must  be  awarded  to  ton  v.  Veere  (1750)  2  Wms.  Saund.  169, 
him  in  this  one."  And  per  Ryerson,  J.:  170,  1  Lev.  299,  as  conclusive. 
"Upon  the  argument  it  was  insisted  that  Dubois  v.  Allen  (1809)  Anthon,  N.  P. 
the  plaintiff  could  lawfully  claim  and  94,  was  an  action  on  the  case  for  en- 
recover  damages  only  for  the  loss  of  ticing  away  and  harboring  a  servant  (a 
service  for  the  time  elapsed  at  the  time  manumitted  slave)  who  had  bound  her- 
of  commencing  this  suit;  and  that  for  self  by  indenture  to  serve  the  plaintiff 
any  loss  of  service  for  any  time  sub-  for  twelve  years,  the  action  having  been 
sequent,  the  action  must  be  renewed  brought  several  years  before  the  expi- 
after  the  time  had  elapsed,  if  the  plain-  ration  of  that  time.  The  plaintiff  was 
tiff  could  recover  therefor.  That  the  proceeding  to  show  the  whole  of  the  in- 
plaintiff  had  in  fact  claimed  and  got  a  terest  in  the  servant  as  the  rule  of  dam- 
verdict  for  damages  not  yet  accrued,  ages,  whereupon  the  defendant  objected 
and  which  he  might  in  fact  never  sua-  and  contended  that  the  correct  rule  was 
tain,  as  the  boy  might  be  recovered,  or  the  value  of  her  services  during  the  time 
return  and  serve  out  his  time.  The  she  was  in  the  employ  of  the  defendant, 
plaintiff's  counsel  cited  in  support  of  and  cited  Hanibleton  v.  Veere  (1750)  2 
his  argument,  1  Chitty,  PI.  259,  390,  Wms.  Saund.  169,  1  Lev.  299.  But  the 
392;  Ward  v.  Rich  (1671)  1  Vent.  103;  court  (Van  Ness,  J.),  said:  "The  value 
.  .  .  Hambleton  v.  Veere  (1750)  2  of  the  service  during  the  time  the  serv- 
Wms.  Saund.  169,  170,  1  Lev.  299 ;  ant  has  been  in  the  employ  of  the  de- 
which  seem  to  go  very  far  to  maintain  fendant  is  the  general  rule,  but  the  jury 
the  doctrine  contended  for.  But  it  may  may  'in  certain  aggravated  cases'  give 
be  remarked  that  in  none  of  the  cases  the  whole  value  of  the  servant  by  way 
referred  to  does  the  plaintiff  distinctly  of  damages.  The  testimony,  therefore, 
charge  on  the  defendant  that,  by  his  is  admissible,  to  enable  the  jury  to  ex- 
unlawful  acts,  the  servant  was  wholly  ercise  that  discretion.  After  ill  blood 
lost  to  the  owner,  or,  in  other  words,  has  been  created  between  a  master  and 
irrecoverable.  The  cases  also  are  old,  servant  by  the  intermeddling  of  a  third 
arising  before  the  modern  facilities  for  person,  the  servant  ceases  to  be  of  any 
removing  from  place  to  place,  from  value  to  the  master." 
province  to  province,  and  from  state  to  ^1  McKay  v.  Brysch  (1874)  27  N.  C. 
state,  had  been  prepared.  These  and  (5  Ired.  L.)  216;  the  court  declaring 
other  causes  have  very  much  changed  that  the  case  was  within  the  decision 
the  habits  and  propensities  of  the  peo-  of  Hodsoll  v.  Stallehrass  (1839)  9  Car. 
pie,  especially  of  the  class  from  which  &  P.  63,  11  Ad.  &  El.  301,  3  Perry  &  D. 
the  lower  order  of  servants  are  taken.  200,  9  L.  J.  Q.  B.  N.  S.  132,  where  the 
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plaintiff  can  recover  only  for  the  injury  sustained  by  him  after 
the  defendant  became  aware  that  he  was  harboring  an  apprentice.^'' 
In  an  action  on  the  case,  for  harboring  an  apprentice,  "the  ground 
of  recovery  is  the  injury  the  plaintiff  sustained  by  the  loss  of  the 
service;  that  is,  what  the  service  would  have  been  worth  to  the 
plaintiff,  not  what  it  was  worth  to  the  defendant;  and  all  the  cir- 
cumstances of  the  injury  to  the  plaintiff  should  be  considered  in 
assessing  the  damages.^* 

On  a  libel  in  admiralty  in  a  "cause  of  damage"  for  knowingly 
shipping  the  plaintiff's  minor  son  as  a  seaman  until  after  he  became 
of  age,  without  the  plaintiff's  consent,  the  defendant  was  held  liable 
at  least  for  the  actual  value  of  the  son's  services  during  his  minority, 
and  his  wages  were  assumed  as  a  reasonable  measure  of  the  valiie 
of  those  services;  and  the  defendant  had  no  right  to  an  allowance 
for  advancements  made  during  the  voyage,  although  they  would 
have  been  proper  charge  if  the  suit  had  been  brought  for  a  recovery 
of  wages.  ^*  In  an  action  by  a  father  for  harboring  and  concealing 
his  minor  daughter  and  persuading  her  to  remain  absent  from  his 
family  and  service,  he  is  entitled  to  damages  for  his  mental  suffer- 
ing caused  by  the  wrong-ful  conduct;  but  evidence  thereof  distinct 
from  and  in  addition  to  that  which  shows  the  nature  and  extent  of 
the  principal  injury  and  its  natural  tendency  to  produce  suffering 
is  not  admissible.** 

2612.  Injunction  prohibiting  enticement, —  Pursuant  to  general 
principles  governing  courts  of  equity  in  the  granting  of  injunc- 
tions, they  are  frequently  issued  upon  application  of  a  master  to 
prevent  further  or  threatened  attempts  unlawfully  to  persuade  his 

plaintiff,  a  -watcliniaker,  sent  his  appren-  had  wholly  lost  his  service,  the  state- 

tice    on     business    to    the    defendant's  ment  of  facts  shows  that  the  judgment 

house,  who  kept  a  dog  known  and  ac-  was  "for  the  plaintiff  to  recover  dam- 

customed  to  bite  mankind;   the  dog  hit  ages  up  to  the  time  of  the  date  of  his 

the  hand  of  the  boy  and  rendered  him  writ    for    the    loss    of    his    apprentice's 

incapable  ever  after  of  doing  his  duty  service." 

as  a  watchmaker;  and  it  was  held  that  i^  Conant  v.  Raymond   (1827)   2  Aik. 

the  jury  might  award  damages  for  the  (Vt.)  243. 

loss  of  the  master,  up  to  the  end  of  the  13  Conant  v.  Raymond  (1827)   2  Aik. 

term  of  apprenticeship.  (Vt.)   243,  per  Hutchinson,  J. 

In  MerrimoM  V.  Bissel  (1796)  2  Root,  i*The  Platina    (1858)    3  Ware,   180, 

378    the  action  for   enticing  away  the  Fed.  Cas.  No.  11,210.    See  also  Sherwood 

plaintiff's    apprentice    appears    to   have  v.  Hall  (1837)   3  Summ.  127,  Fed.  Cas. 

been  brought  before  the  term  of  appren-  No.    12,777,   where,   however,   allowance 

ticeship   had  expired;    and   although  it  was  made  for  advances, 

was    alleged    that    the    defendant    had  ^^  Stowe  \.  Eeywood  (1863)   7  Allen, 

secreted  the  apprentice  and  sent  him  to  118. 
parts    unknown,    whereby    the    plaintiff 
M.  &  S.  Vol.  Vn.— 605. 
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employees  to  quit  his  service.^  Of  course,  if  the  evidence  of  the 
defendant's  alleged  unlawful  acts  of  enticement,  committed  or 
threatened,  is  unsatisfactory,  an  injunction  will  he  denied.^  In 
jSTew  York  state'  an  injunction  will  not  be  granted  to  restrain  a 
defendant  from  using  persuasion  and  entreaty  to  procure  the  plain- 
tiff's servants  to  leave  his  employ,  in  the  absence  of  any  evidence 
of  force,  intimidation,  or  coercion  on  the  part  of  the  defendant;* 
or  at  least,  the  court  has  a  discretion  to  refuse  to  grant  an  injunction 
in  such  a  case.^  Persuasion  may  be  used  in  such  a  manner,  with 
such  persistency,  and  with  such  environment,  as  to  constitute  in- 
timidation;* in  which  case  it  becomes  unlawful,  and  may  properly 
be  prohibited  by  injunction.' 

2613.  Enticement  as  a  criminal  offense. — See  also  §  2627,  post. 
It  is  not  a  criminal  offense  at  common  law  to  entice  an  infant  from 
the  service  of  his  parent,^  or  an  ordinary  servant  from  the  service 
of  his  master.* 

^Olamorgan  Goal  Go.  v.  South  Wales  nolds  v.  Everett  (1894)  144  N.  Y. 
Miners'  Federation  (1903)  2  K.  B.  545,  189,  39  N.  E.  72,  Gray,  J.,  saying: 
72  L.  J.  K.  B.  N.  S.  893,  89  L.  T.  N.  S.  "Such  a  remedy  becomes  a  necessity 
393,  19  Times  L.  R.  708 ;  Brauch  v.  Roth  only  when  it  is  perfectly  clear  upon  the 
(1904)  10  Ont.  L.  Rep.  284,  4  Ann.  Cas.  facts  that,  unless  granted,  the  complain- 
1024;  Enudsen  V.  Benn  (1903)  123  Fed.  ant  may  be  irreparably  injured,  and 
636;  Southern  R.  Go.  v.  Machinists'  that  he  can  have  no  adequate  remedy 
Local  Union  (1901)  111  Fed.  49  (where  at  law  for  the  mischief  occasioned." 
the  injunction  order  is  quoted  in  full )  ;  3  gee  New  York  cases  cited  artte,  § 
Folsom  V.  Leuns  (1911)   208  Mass.  336,   2597,  note  3. 

35  L.R.A.(N.S.)  787,  94  N.  E.  316;  *  Johnston  Harvester  Co.  y.  Meinha/rdt 
George  Jones  Glass  Go.  v.  Glass  Bottle  (1880)  9  Abb.  N.  C.  393.  But  compare 
Blowers'  Asso.  (1908)  77  N.  J.  Eq.  219,  Beattie  v.  Gallanan  (1903)  82  App  Div 
41  L.R.A.(N.S.)  445,  79  Atl.  262;  Jer-  7,  81  N.  Y.  Supp.  413  and  Coons  v. 
sey  City  Printing  Co.  v.  Gassidy  (1902)  Chrystie  (1898)  24  Misc.  296,  53  N.  Y. 
63  N.  J.  Eq.  759,  53  Atl.  230.  See  also  Supp.  668,  where  injunctions  were 
United   States   ex  rel.    Guaranty    Trust  granted. 

Go.  V.  Saggerty  (1902)  116  Fed.  510;  ^Reynolds  v.  Everett  (1894)  144  N. 
Employing  Printers  Club  v.  Dr.  Blosser  Y.  189,  39  N.  E.  72. 
Co.  (1905)  122  Ga.  509,  69  L.R.A.  90,  6  Per  Smith,  J.,  in  Rogers  v.  Evarts 
]06  Am.  St.  Rep.  137,  50  S.  E.  353,  2  (1891)  17  N.  Y.  Supp.  264. 
Ann.  Cas.  694.  And  see  cases  cited  in  7  gee  the  subsequent  chapters  of  this 
5  L.R.A.  (N.S.)  1096,  note,  and  in  11  treatise  dealing  with  the  question  of 
L.R.A.  (N.S.)    202,  note,  on  "Injunction   strikes. 

against  inducing  breach  of  contract,  or  ^  State  v.  Riee  (1877)  76  N.  C.  194, 
assisting  in  a  continuance  of  such  quashing  an  indictment,  one  count  in 
breach."  which   charged   that  the   defendant   en- 

2  Delaware,  L.  &  W.  R.  Co.  v.  Switch-  ticed  an  infant  from  the  service  of  his 
men's  Union  (1907)  158  Fed.  541.    The  father. 

mere  apprehension  of  some  future  acts  ^  State  v.  Rice  (1877)  76  N.  C.  194. 
of  a  wrongful  nature,  which  might  be  See  also  State  v.  Aye  (1901)  63  S.  C. 
injurious  to  the  plaintiff,  is  not  458,  41  S.  E.  519,  per  Mclver,  Ch.  J.; 
a  sufficient  basis  for  the  preventive  State  v.  Sypher  (1867)  19  lia.  Ann.  71. 
remedy     of     a     final    injunction.    Rey- 
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B.  Undee  statutory  peovisions. 

2614.  Text,  constitutionality,  and  strict  construction  of  statutes. — 
Nearly  all  of  the  legislation  quoted  in  this  subsection  was  enacted 
in  several  Southern  states  shortly  after  the  end  of  the  Civil  War 
and  the  abolition  of  slavery,  and  was  intended  to  prevent  as  far  as 
possible  "the  derangement  of  an  entire  system  of  labor,"  ^  the  serv- 
ant class  being  largely  made  up  of  negroes.*  But  the  purpose  of 
these  statutes  is  not  soley  to  afford  protection  to  employers  (or  land- 
lords) ;  the  public  at  large  is  interested  in  their  enforcement,  since 
they  tend  toward  the  preservation  of  peace  and  good  order,  the  pre- 
vention of  bloodshed,  disorder,  and  strife,  as  well  as  to  protect  private 
rights.^ 

Alabama. — Several  sections  *  of  the  Alabama  Code  of  1907  read  as 
follows : 

§  6849.  "Any  person  who  entices,  decoys,  or  persuades  any  apprentice  or  serv- 
ant to  leave  the  service  or  employment  of  his  master  must,  on  conviction,  be 
fined  not  less  than  $20  nor  more  than  $100;  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more  than  three 
months. 

§  6850.  "Any  person  who  knowingly  interferes  with,  hires,  employs,  entices 
away,  or  induces  to  leave  the  service  of  another,  or  attempts  to  hire,  employ,  en- 
tice away,  or  induce  to  leave  the  service  of  another,  any  laborer  or  servant,  renter, 
or  share  cropper,  who  has  contracted  in  writing  to  serve  such  other  person  for 
any  given  time,  not  to  exceed  one  year,  before  the  expiration  of  the  time  so  con- 
tracted for,  or  who  knowingly  interferes  with,  hires,  entices  away,  or  induces  any 
minor  to  leave  the  service  of  any  person  to  whom  such  service  is  lawfully  due,  s 
without  the  consent  of  the  party  employing,  or  to  whom  such  service  is  due,  given 
in  writing,  or  in  the  presence  of  some  credible  person,  must,  on  conviction,  be 

^Bryem  v.  State   (1871)   44  Ga.  328,  it  was   held   that   an  infant's   contract 

333.    See  also  McBride  v.  O'Neal  (1907)  being  voidable  at  his  election,  a  person 

128  Ga.  473,  57  S.  E.  789.  who  employed  him  after  a  disaffirmance 

2  See  Hudgins  v.  State  ( 1906 )  126  Ga.  of  his  contract  of  service  was  not  guilty 

639,  55  S.  E.  492.  of  a  violation  of  the  statute.    Langham 

s'Per    McCulloch,    J.,    in    Ticcker    v.  v.   State    (1876)    55  Ala.   114.     In  the 

State    (1908)    86  Ark.  436,   111  S.  W.  Acts    1880-81,    p.   42,    the   section   was 

275.  amended  and  one  of  the  purposes  of  the 

4  Which  are  re-enactments  of  pre-ex-  amendment  was  to  avoid  that  judicial 
isting  provisions.  construction  of  the  statute.     The  qual- 

5  This  section,  as  it  originally  ap-  ifying  expression  was  omitted,  thus 
peared  in  the  statute,  did  not  provide  making  the  offense,  in  this  respect,  de- 
for  the  case  of  a  minor;  and  in  respect  pendent  upon  the  mere  existence  of  a 
to  a  laborer  or  servant  who  had  con-  contract  in  writing,  and  disembarrassing 
tracted  in  writing,  the  section  contained  it  of  the  consideration  of  the  element 
the  qualifying  expression:  "Such  con-  of  "being  in  force,  and  binding  upoi; 
tract  being  in  force  and  binding  upon  the  parties  thereto."  Clopton,  J.,  in 
the  parties  thereto."    On  this  provision  Drisool  v.   State    (1884)    77  Ala.  84. 
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fined  not  less  than  $50  nor  more  than  $500,  at  the  discretion  of  the  jury,  and  in 
no  case  leas  than  double  the  damages  sustained  by  the  party  whom  such  laborer 
or  servant  was  induced  to  leave;  one  half  to  the  party  sustaining  such  damage 
and  the  other  half  to  the  county."  6  This  section  was  pronounced  constitutional 
as  against  a  contention  that  it  was  an  indirect  attempt  to  punish  by  fine  and  im- 
prisonment the  violation  of  a  contract;  '  arid  it  was  also  declared  not  to  be  in 
conflict  with  the  act  of  Congress  of  1866,  known  as  the  civil  rights  act.  * 

§  6851.  "When  any  laborer  or  servant,  renter  or  a  share  cropper,  having  con- 

8  "While  the  punishment  is  the  same,  75  Ala.  29."  See  further  as  to  the  con- 
the  enticing  away  of  a  laborer  or  serv-  stitutionality  of  the  statute,  the  opin- 
ant  is  a  different  offense  from  that  of  ion  of  Clopton,  J.,  in  Driscol  v.  State 
enticing  away  a  renter  or  a  share  crop-  (1884)  77  Ala.  84,  87,  and  compare  what 
per.  ...  A  conviction  cannot  be  is  said  by  the  court  in  Tucker  v.  State 
had  on  a  charge  of  enticing  away  a  (1908)  86  Ark.  436,  111  S.  W.  275,  as 
laborer  or  servant  by  proof  of  enticing  quoted  infra,  note  11,  in  this  subsection, 
away  a  renter  or  a  share  cropper."  ^  Murr ell  y.  State  (1870)  44  Ala.  367, 
Streater  v.  State  (1902)  137  Ala.  93,  where  the  court  said:  "It  is  contended 
34  So.  395.  .     .     .     that   the    law   upon   which   the 

It  is  to  be  observed  that  a  conspiracy  indictment  in  this  case  is  founded  is 
to  commit  the  misdemeanors  described  void,  because  it  is  opposed  to  the  pro- 
in  §§  6849,  6850,  quoted  in  the  text,  is  visions  of  the  act  of  Congress,  some- 
punishable  under  §  6471  of  the  Code  of  times  called  the  'civil  rights  bill,'  which 
1907,  providing  for  the  punishment  of  is  entitled,  'An  Act  to  Protect  AH  Per- 
"any  two  persons  conspiring  to  commit  sons  in  the  United  States  in  Their  Civil 
a  misdemeanor."  See  Ahimigdon  Mills  v.  Rights,  and  Furnish  the  Means  of  Their 
Orogan  (1910)  167  Ala.  146,  155,  52  Vindication.'  1866,  14  Stat,  at  L.,  chap. 
So.  596.  31,  p.  27.     The  first  section  of  this  act 

1  Tarpley  Y.  State  (1885)  79  Ala.  271,  defines  who  are  citizens  of  the  United 
where  Somerville,  J.,  said:  "It  [the  States,  and  secures  to  them  'the  same 
statute]  imposes  no  imprisonment  for  rights  in  every  state  and  territory  of  the 
debt  on  anyone,  either  directly  or  in-  United  States'  that  any  other  citizen 
directly.  It  is  not  aimed  at  either  the  em-  may  enjoy.  A  very  slight  attention  to 
ployer  or  the  employee.  It  does  not  seek  the  language  of  §§  3691  and  3692  of  the 
to  punish  the  act  of  either  contracting  Revised  Code  [now  §§  6850,  6851,  quoted 
party,  by  which  he  fails  or  refuses  to  in  the  text]  will  show  that  their  pro- 
perform  his  obligation  assumed  to  the  visions  will  allow  any  person  who  may 
other.  The  law  is  designed  to  prevent  choose  to  do  so,  to  hire  laborers,  or  to 
tortious  interference  of  strangers  with  be  hired  as  laborers,  on  a  farm  or 
the  lawful  contracts  of  master  and  serv-  plantation.  Tliere  is  no  discrimination 
ant,  ot  employer  and  employee,  when  in  any  way  in  favor  of  any  person,  or 
such  contracts  are  reduced  to  writing,  against  any  person,  of  whatever  race  or 
Driscol  V.  State  (1884)  77  Ala.  84.  color  or  condition  they  may  be.  There 
Under  the  rules  of  the  common  law,  it  is  no  restraint  imposed  upon  any  per- 
was  an  actionable  tort  for  anyone  to  son  on  either  side  of  the  contract,  ex- 
knowingly  interrupt  the  contractual  re-  cept  that  imposed  by  the  agreement  of 
lations  existing  between  master  and  the  parties  themselves.  This  law,  then, 
servant,  either  by  procuring  the  servant  cannot  be  an  infringement  of  the  civil 
to  leave  the  master's  service,  or  by  after-  rights  bill.  Turner's  Case  (1867)  1 
wards  harboring  or  keeping  him  as  a  Abb.  (U.  S.)  84,  Fed.  Cas.  No.  14,247 
servant,  during  the  stipulated  period  of  and  United  States  v.  Rhodes  (1866)  1 
service.  .  .  .  This  being  so,  the  act  Abb.  (U.  S.)  28,  Fed.  Cas.  No.  16,151." 
of  one  who  violates  the  provisions  of  But  the  fact  that  the  Alabama  statute 
this  statute  would  be  a  tort;  and  a  was  assailed  by  learned  counsel  upon 
civil  liability  created  by  it  would  be  one  this  ground,  and  the  language  of  the 
for  the  enforcement  of  which  the  gen-  court  in  disposing  of  the  objection,  in- 
eral  assembly  could  constitutionally  im-  dicate  their  belief  that  the  statute  would 
pose  imprisonment.  Ex  parte  Eardy  operate  chiefly  in  respect  of  colored 
(1880)  68  Ala.  303;  Lee  v.  State  (1883)    agricultural  laborers. 
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tracted,  as  provided  in  the  preceding  section,  is  afterwards  found  in  the  service 
or  employment  of  another  before  the  termination  of  such  contract,  that  fact  is 
prima  facie  evidence  that  such  person  is  guilty  of  a  violation  of  that  section,  if 
he  fail  and  refuse  to  forthwith  discharge  such  laborer  or  servant,  after  having 
been  notified  and  informed  of  such  former  contract  or  employment." 

Arkansas. — Acts  1905,  ISTo.  298,  p.  Y26,  provides  as  foUo-ws: 

"That  section  5030  of  Kirby's  Digests  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows:  ...  If  any  person  shall  interfere  with,  entice  away, 
knowingly  employ,  or  induce  a  laborer  or  renter  who  has  contracted  with  another 
person  for  a  specified  time  to  leave  his  employer  or  the  leased  premises  before 
the  expiration  of  his  contract  without  the  consent  of  the  employer  or  landlord, 
he  shall,  upon  conviction  before  any  justice  of  the  peace  or  circuit  court,  be  fined 
not  less  than  $25  nor  more  than  $100,  and  in  addition  shall  be  liable  to  such 
employer  or  landlord  for  all  advances  made  by  him  to  said  renter  or  laborer  by 
virtue  of  his  contract,  whether  verbal  or  written,  with  said  renter  or  laborer, 
and  for  all  damages  which  he  may  have  sustained  by  reason  thereof."  1* 

The  contention  that  the  part  of  the  foregoing  act  which  declares 
it  to  be  an  offense  to  "knowingly  employ"  a  laborer  under  con- 
tract with  another  person  is  void  because  it  operates  as  a  restric- 
tion upon  freedom  of  action  and  the  right  to  contract  has  been 
held  untenable.^^ 

9  Section  5030  of  Kirby's  Ark.  Digest       Section  5023  provided: 
( 1904 )  was  as  follows :  "The  contract  of   a  minor,  when  ap- 

"If  anyone  shall  wilfully  interfere  proved  by  the  parent  having  control  of 
with,  entice  away,  knowingly  employ,  such  minor,  or,  in  case  there  be  no  par- 
or  induce  a  laborer  or  renter  who  has  ent,  when  approved  by  his  guardian,  or 
contracted  as  herein  provided  [see  §§  the  contract  of  any  minor  over  fifteen 
5021,  5023,  quoted  below  in  this  note],  years  of  age,  having  neither  parent  nor 
to  leave  his  employer  or  the  place  rented  guardian,  shall  be  binding.  Provided 
before  the  expiration  of  his  contract,  a  contract  with  such  minor  shall  not  be 
he  shall  be  deemed  guilty  of  a  misde-  for  a  longer  period  than  one  year." 
meaner,  and  upon  conviction  shall  be  The  foregoing  §§  5021  and  5023  are 
fined  in  any  sum  not  less  than  $20  nor  superseded  by  the  act  of  1905,  quoted 
more  than  $200,  and  in  addition  to  such  in  the  text,  which  applies  to  all  con- 
fine he  shall  be  liable  to  the  employer  tracts  with  another  "for  a  specified 
in  double  the  amount  of  damages  which  time,"  though  they  be  not  made  in  con- 
such  employer  or  landlord  may  suffer  formity  with  the  provisions  in  the  two 
by  such  abandonment."  sections    above    mentioned.      Tucker    v. 

This  §  5030  "was  a  section  of  a  stat-  State  (1908)  86  Ark.  436,  439,  111  S. 
ute  passed  in  1883,"  as  stated  by  the  w.  275,  276,  holding  that  the  contract 
court  in  Tucker  v.  State  (1908)  86  Ark.  gf  ^  y,oy  under  fifteen  years  of  age,  who 
436,  111   S.  W.  275.  jiad  no  guardian,  and  whose  only  sur- 

Section  5021  provided:  viving  parent  was   an   idiot,   incapable 

"Contracts  for  services  or  labor  for  ^^  ^^^j^^  ^  contract  or  approving  the 
a    "fg^'-^Pe""^  t>an  one  year  shall  not  ^^^^^^^^  ^^  ^^^  was  valid  until 

entitle    the    V^^.^''l^^f'.J^l.^^^f'°l  he  saw  fit  to  disaffirm  and  avoid  it. 
this  act  unless  m  writing,  signed  by  tne       ,„  __  ,         . .  i     «  „  , 

parties,  witnessed  by  two  disinterested  i"  The  next  section  repeals  "all  laws 
witnesses,  or  acknowledged  before  aa  and  parts  of  laws  m  conflict  herewith." 
officer  authorized  by  law  to  take  ac-  n  Tucker  ^r.  State  (1908)  86  Ark.  436, 
knowledgments."  HI  S.  W.  275,  where  the  court  said: 
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Georgia.— Sections  3712-3715  of  the  Georgia  Civil  Code  1910 
provide  as  follows.*^ 

§  3712.  "When  the  relation  of  employer  and  employee,  or  of  landlord  and  tenant 
of  agricultural  lands,  or  of  landowner  and  cropper,  has  been  created  by  written 
contract  or  by  parol  contract,  partly  performed,  made  in  the  presence  of  one  or 
more  witnesses,  13  it  shall  be  unlawful  for  any  person  during  the  life  of  said  con- 
tract, made  and  entered  into  in  the  manner  above  prescribed,  to  employ,  or  to 
rent  lands  to,  or  to  furnish  lands  to  be  cropped  by,  said  employee,  tenant,  or 
cropper,  or  to  disturb  in  any  way  said  relation  1*  without  first  obtaining  the  writ- 
ten consent  of  said  employer,  landlord,  or  landowner,  as  the  case  may  be. 

§  3713.  "Any  person  violating  the  provisions  of  the  foregoing  section  shall, 
at  the  option  of  the  party  alleged  to  have  been  injured,  be  prosecuted  and  upon 
conviction  punished  as  for  a  misdemeanor;  IB  or  he  shall  be  liable  in  damages  to 
said  alleged  injured  party  as  follows :  ( 1 )  In  case  of  employer  and  employee  the 
damages  shall  not  be  less  than  double  the  amount  of  wages  or  salary  for  the  entire 
period  of  said  contract.     (2)   In  case  of  landlord  and  tenant  or  of  landlord  and 

"Learned  counsel   for   appellant   argues       12  Some     prior     legislative     acts     are 

in  his  brief  that,  if  this  feature  of  the  quoted    and    discussed    in    Johnson    v. 

statute  be  upheld,  there  is  no  limit  to  Hudspeth    (1910)    134  Ga.  25,  67  S.  E. 

legislation  in  this  respect,  and  that  the  423. 

lawmakers  might  as  well  enact  a  statute       13  "The  legislature,  when  passing  the 

to  the  effect  that,  so  long  as  a  laborer  original  act,  made  it  applicable  only  to 

is   indebted  to   another  by  note  or   ac-  cases  in  which  'the  relation  of  employer 

count,  no  one  else  can  employ  him  with-  and   employee,'   etc.,    'has   been    created 

out  the  employer's  consent.    If  the  stat-  by  written   contract,   duly  executed  be- 

ute   was    susceptible    of   that    construe-  fore  an  offcer  authorized  to  administer 

tion,  we  would  be  inclined  to  agree  with  oaths.'       Acts     1901,     p.     63     .     .     . 

counsel    as    to    its    invalidity,    though  amendatory  act  of  1903    (Acts  1903,  p. 

there    is    authority   for    sustaining   the  91 ) ,  made  the  provisions  of  the  statute 

validity  of  a  statute  having  that  effect,  applicable  to  written  contracts,  whether 

Tarpley   v.    State    (1885)    79    Ala.   271  made   in  the   presence  of   an   officer  or 

[quoted  supra,  note  7,  in  this  section],  not,  and  to  parol  contracts  partly  per- 

But  we  do  not  agree  with  him  as  to  the  formed,  made  in  the  presence  of  one  or 

construction  to  be  placed  upon  the  Ian-  more  witnesses."     Per  Fish,  Ch.  J.,  in 

guage  used.     The  words  'knowingly  em-  Polk  v.  Thomason   (1908)    130  Ga.  542, 

ploy'  are  used  in  the  statute  in  connec-  61  S.  E.  123. 

tion  with  other  words  which  imply  that        1*  The  provision  "or  to  disturb  in  any 

the  employment  must  be  done  as  an  in-  way  said  relation"  was  held  to  be  uii- 

terference   with   the   laborers'    perform-  constitutional  and  void  in  the  act  where 

ance  of  his  prior  contract  with  another,  it  first  appeared,  being  broader  than  the 

or  as  an  enticement  of  the  laborer  away  title  of  the  act.    Pearson  v.  Bass  (1909) 

from  his  employer,  or  an  inducement  of  132  Ga.   117,  63  S.  E.  798,  followed  in 

the  laborer  to  leave  the  services  of  his  Rusher  v.  State  (1909)  6  Ga.  App.  786, 

employer.     It  is  not  intended  as  a  pun-  65  S.  E.  800,  the  case  first  above  cited 

ishment  for  merely  giving  employment  holding,   however,  that  the  rest  of  the 

to  a  laborer  during  the  unexpired  term  act  was  not  contaminated  by  the  void 

of  his  broken  contract  with  another  per-  provision. 

son.     Giving  the  statute  this  interpre-       15  Georgia    Penal    Code    1910,    §    124, 

tation,  it  is  plainly  valid,  and  is  very  provides    as    follows:      "Whoever    shall 

wholesome    legislation.      Hightoioer    v.  violate  §  3713  of  the  Civil  Code  on  the 

State  (1884)   72  Ga.  482;  Hoole  v.  Dor-  subject  of  employment  of  tenants,  em- 

roh    (1897)    75  Miss.  257,   22   So.   829;  ployees,    and    croppers,    shall,    on    the 

State  V.  Harwood  (1889)   104  N.  C.  725,  terms  prescribed  in  the  Civil  Code,  be 

10  S.  E.  171."  guilty  of  a  misdemeanor." 
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cropper  the  damages  shall  not  be  less  than  double  the  annual  rental  value  of  the 
lands  rented  or  cropped,  said  value  to  be  fixed  at  1,000  pounds  of  middling  lint- 
cotton  to  the  plow. 

§  3714.  "In  addition  to  other  defenses,  the  following  defenses  in  both  civil  and 
criminal  cases  arising  under  the  provisions  of  the  two  preceding  sections  shall 
be  good  and  suflicient,  when  proved  in  every  item  to  the  satisfaction  of  the  jury, 
to  wit:  1.  For  tlie  defendant  to  show  that  prior  to  the  alleged  violation  of  said 
sections  said  tir.ployee,  tenant,  or  cropper,  as  the  case  may  be,  had,  for  good 
reason  and  just  cause,  abandoned  his  said  contract  and  terminated  the  relation 
created  thereby.  2.  For  the  defendant  to  show  as  a  complete  defense  all  of  the 
following  facts,  to  wit:  That  prior  to  employing  or  otherwise  contracting  with 
said  employee,  tenant,  or  cropper,  he  received  from  said  employee,  tenant,  or 
cropper  an  affidavit  to  the  effect  that  said  employee,  tenant,  or  cropper  was  not 
at  the  time  under  a  prior  existing  contract,  which  affidavit  defendant  shall  show 
to  the  court,  and  that  immediately  on  proof  that  said  employee,  tenant,  or  cropper 
was  under  contract,  defendant  discharged  him  and  refused  to  permit  and  did  not 
permit  him  to  remain  on  his  (defendant's)  premises.  Whenever  in  a  suit  for 
the  recovery  of  damages,  the  defendant  shall  urge  his  defense  successfully,  he 
shall  have  judgment  against  the  plaintiff  for  all  costs  and  reasonable  attorneys' 
fees,  and  in  case  of  a  like  result  in  the  prosecution  of  a  criminal  case,  the  defend- 
ant shall  have  a  like  judgment  against  the  prosecutor." 

The  constitutionality  of  tlie  provision  in  respect  of  recovery  of 
attorneys'  fees  has  been  upheld/^  and  it  has  also  been  decided  that 
the  foregoing  sections  do  not,  by  authorizing  both  civil  and  criminal 
proceedings,  cover  a  duality  of  subjects,  in  violation  of  the  Consti- 
tution." 

§  3715.  "The  provisions  of  the  three  preceding  sections  shall  not  apply  where 
the  employment  given  is  of  such  duration  and  of  such  nature  as  to  make  it  cer- 
■tain  that  it  could  not  result  in  injury  to  the  plaintiff  or  prosecutor." 

Georgia  Penal  Code  1910,  §§  123  and  125,"  provide  as  follows: 

§  123.  "When  the  servant,  cropper,  or  farm  laborer  of  another  is  under  written 
contract  attested  by  one  or  more  witnesses,  if  any  person  shall  employ  such  serv- 
ant, cropper,  or  farm  laborer  during  the  term  for  which  he  is  employed,  knowing 
that  he  is  so  employed,  and  that  the  term  of  service  has  not  expired,  auch  person 
so  offending  shall  be  guilty  of  a  misdemeanor." 

le  Johnson   v.    Hudspeth    (1911)     136        l'' Pearson   v.    Bass    (1908)     132    Ga. 

-Ga.  771,  72  S.  E.  69,  holding  that  the  117,  63  S.  E.  798. 

provision  does  not  violate  the  constitu-       18  For  a  history  of  §§  123,  125,  since 

tional  tmaranty  of  complete  and  impar-  their   first   enactment   in   1866,   not   ex- 

-tial   protection   under   the   law,   on   the  actly  in  their  present  form,  see  Eudgiiis 

ground  that  the  plaintiff  is  not  given  v.  State   (1906)    126  Ga.  639,  55  S.  E. 

any  right  to  recover  attorneys'  fees,  nor  492. 
violate   the    constitutional    negation    of 
special   legislation   on   a   subject-matter 
already  covered  by  a  general  law. 


b072  MASTER  AND  SERVANT.  [chap,  cxiit. 

The  foregoing  section,  as  originally  enacted  in  substantially  the 
same  form,  was  held  to  be  within  the  constitutional  power  of  the 
legislature.'® 

§  12S.  "If  any  person  shall,  by  offering  higher  wages,  or  in  any  other  way, 
entice,  persuade,  or  decoy,  or  attempt  to  entice,  persuade,  or  decoy,  any  servant, 
cropper,  or  farm  laborer,  whether  under  a  written  or  parol  contract,  after  he 
shall  have  actually  entered  the  service  of  his  employer,  to  leave  his  employer 
during  the  term  of  service,  knowing  that  said  servant,  cropper,  or  farm  laborer 
was  so  employed,  he  shall  be  guilty  of  a  misdemeanor." 

Kentuchy.—RvLSselVs  Stat.  1909,  §  3293,  provides  as  follows:^" 

"If  any  person  shall  wilfully  entice,  persuade,  or  otherwise  influence  any  per- 
son or  persons,  who  have  contracted  to  labor  for  a  fixed  period  of  time,  to  abandon 
such  contract  before  such  period  of  service  shall  have  expired,  without  the  con- 
sent of  the  employer,  he  shall  be  fined  not  exceeding  $50  and  be  liable  to  the  party 
injured  for  such  damages  as  he  or  they  may  have  sustained." 

Louisiana.- — Louisiana  act  50  of  1892,  (Wolff,  Eev.  Laws,  1904, 
p.  993)  provides  in  part  as  follows: 

§  2.  "That  if  anyone  shall  wilfully  interfere,  entice  away,  knowingly  employ 
or  induce  a  laborer  before  the  expiration  of  his  contract,  as  herein  provided,  to 
leave  his  employer  or  the  place  rented  before  the  expiration  of  his  contract,  [he} 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in  a 
sum  not  less  than  ten  dollars  (.$10)  nor  more  than  two  hundred  dollars  ($200) 
for  each  person  so  enticed  or  employed,  and  shall  be  liable  in  double  the  amount 
of  damages  in  a  civil  action  which  such  employer  or  landlord  may  suffer  by  such 
abandonment." 

On  the  ground  that  this  statute  was  broader  than  its  title,  the 
part  relating  to  landlord  and  tenant  was  held  to  be  unconstitutional 
and  inoperative ;  but  the  part  relating  to  enticement  of  laborers  was 
allowed  to  stand.*' 

Mississippi. — The  Mississippi  Code  of  1906  provides  as  follows  :^^ 

§  1146.  "If  any  person  shall  wilfully  interfere  with,  entice  away,  knowingly 
employ,  or  induce  a  laborer  or  renter  who  has  contracted  with  another  person  for 
a  specified  time,  to  leave  his  employer  or  the  leased  premises,  before  the  expiration 

^9  Bryan  v.  State   (1871)   44  Ga.  328,  ^l  State  v.  West   (1902)    106  La.  274, 

per  Lochrane,  Ch.  J.  30   So.   848. 

20  The  statute  as  quoted  in  the  text  22  The   section    quoted    is    a    re-enact- 

was     originally     enacted     '•soon     after  ment  of  Laws  of  1900,  chap.  102,  p.  140,. 

slavery   ceased  to   exist   in   this   state."  amending  Code  of  1892,   §   1068,  which 

Per  Lewis,  J.,  in  Bourlier  Bros.  v.  Ma-  did  not  contain  a  provision   in  respect 

cauley     (1891)     91    Ky.    135,    141,    11  of   liability   for   "advances   made,"   etc., 

L.R.A.  550,  34  Am.  St.  Rep.  171,  15  S,  but,  on  the  other  hand,  made  the  offender 

W.  60.  "liable  to  the  employer  or  landlord  for 
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of  his  contract,  wtihout  the  consent  of  the  employer  or  landlord,  he  shall,  upon 
conviction,  be  fined  not  less  than  $25  nor  more  than  $100,  and  in  addition  shall 
be  liable  to  the  employer  or  landlord  for  all  advances  made  by  him  to  said  renter 
or  laborer  by  virtue  of  his  contract  with  said  renter  or  laborer,  and  for  all  dam- 
ages which  he  may  liave  sustained  by  reason  thereof.  The  provisions  of  this 
section  shall  apply  to  minors  under  contract  made  by  a  parent  or  natural 
guardian." 

It  has  been  held  that  the  statute  is  not  obnoxious  to  any  provision 
in  the  Federal  or  state  Constitutions.^^ 

North  Carolina. — Pell's  Revisal  of  1908,  §  3365  provides  as 
follows : 

"If  any  person  shall  entice,  persuade,  and  procure  any  servant  by  indenture, 
or  any  servant  who  shall  have  contracted  in  writing  or  orally  to  serve  his  em- 
ployer, to  unlawfully  leave  the  service  of  liis  master  or  employer;  or  if  any  person 
shall  knowingly  and  unlawfully  harbor  and  detain,  in  his  own  service  and  from 
the  service  of  his  master  or  employer,  any  servant  who  shall  unlawfully  leave 
the  service  of  such  master  or  employer,  then,  in  either  case,  such  person  and 
servant  shall  be  guilty  of  a  misdemeanor,  and  fined  not  exceeding  $100,  or  im- 
prisoned not  exceeding  six  months."  24 

The  foregoing  statute  is  not  unconstitutional  because  limited  to 
servants.^* 

South  Carolina. — South  Carolina  Criminal  Code  1902  provides 
as  follows: 

§  359.  "Any  person  who  shall  entice  or  persuade  by  any  means  whatsoever  any 
tenant,  servant,  or  laborer,  under  contract  with  another,  duly  entered  into  be- 
tween the  parties,  before  one  or  more  witnesses,  whether  such  contract  be  verbal 

double  the  amount  of  damage  which  tage,  has  seen  fit,  in  furtherance  of  the 
he  may  have  sustained  by  reason  there-  common  good,  as  well  of  the  laborers 
of;"  and  it  contained  no  provision  in  and  tenants  as  of  employers  and  land- 
respect  of  "minors  under  contract,"  as  lords,  'to  incite  and  constrain'  the  for- 
in  the  section  quoted  in  the  text.  mer  to  observe  the  duties  imposed  upon 
^Hoole  V.  Dorroh  (1897)  75  Miss,  them  by  contract.  The  statute  protects 
257,  22  So.  829,  the  statute  in  force  at  contract  rights;  it  destroys  none.  The 
that  time  providing  for  recovery  of  power  of  the  state  to  pass  such  statutes 
double  damages,  and  the  court  saying :  is  founded  upon  the  police  power." 
"The  action  is  founded  upon  common-  24  For  somewhat  different  provisions 
law  principles,  and  it  only  serves  to  in  earlier  acts,  see  statutes  quoted  in 
give  double  damages,  which  many  stat-  Sears  v.  Whitaker  (1904)  136  N.  C.  37, 
utes  in  England  and  this  country  have  48  S.  E.  517;  State  v.  Barwood  (1889) 
done  without  being  considered  objec-  104  N.  C.  724,  10  S.  E.  171. 
tionable  to  right  or  justice.  The  Eng-  ^^  State  v.  Harwood  (1889)  104  N.  C. 
lish  statute  of  Gloucester  gave  treble  724,  10  S.  E.  171.  ("The  evil  conse- 
dama^es  for  waste.  So,  our  legislature,  quences  of  such  interference  with  that 
considering  the  importance  of  argricul-  class  of  persons  doubtless  led  to  this 
ture  as  the  foundation  of  our  wealth  limitation  upon  the  enactment."  Per 
and  prosperity,  and  the  necessity  of  pro-  Smith,  Ch.  J.) 
tecting  the  rights  relating  to  its  advan- 
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or  in  writing,  to  violate  such  contract,  or  shall  employ  any  laborer  knowing  such 
laborer  to  be  under  contract  with  another,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  not  less  than  $25  nor  more  than 
$100,  or  be  imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than  thirty 
days."  26 

Tennessee. — Shannon's  Code  of    Tennessee,    1896,    provides  as 

follows :  ^'' 

§  4337.  "It  shall  not  be  lawful  for  any  person  in  this  state  knowingly  to  hire, 
contract  with,  decoy,  or  entice  away,  directly  or  indirectly,  anyone,  male  or 
female,  who  is  at  the  time  under  contract  or  in  the  employ  of  another;  and  any 
person  so  under  contract  or  employ  of  another,  leaving  their  employ  without  good 
and  sufficient  cause,  before  the  expiration  of  the  time  for  which  they  were  em- 
ployed, shall  forfeit  to  the  employer  all  sums  due  for  service  already  rendered, 
and  be  liable  for  such  other  damages  the  employer  may  reasonably  sustain  by 
such  violation  of  contract. 

§  4338.  "Any  person  violating  the  provisions  of  the  first  clause  of  the  last 
section  shall  be  liable  to  the  party  who  originally  had  and  was  entitled  to  the 
services  of  said  employee,  by  virtue  of  a  previous  contract,  for  such  damages,  as 
he  may  reasonably  sustain  by  the  loss  of  the  labor  of  said  employee;  and  he  shall 
also  be  liable  for  such  damages,  whether  he  had  knowledge  of  an  existing  contract 
or  not,  if  he  fails  or  refuses  to  discharge  the  person  so  hired,  or  to  pay  such 
damages  as  the  original  employer  may  claim,  after  he  has  been  notified  that  the 
person  is  under  contract,  or  has  violated  the  contract  with  another  person,  which 
amount  shall  be  ascertained,  and  the  collection  enforced  by  action  for  damages 
before  any  justice  of  the  peace  of  said  county  where  said  violation  occurs,  or 
the  party  violating  said  section  may  reside."  28 

The  courts  unanimously  declare  that  the  foregoing  statutes  in 
the  several  states,  not  only  so  far  as  they  provide  for  purely  crim- 
inal prosecutions,  but  in  respect  of  their  imposition  of  penalties,  or 
their  provisions  for  double  damages,  or  for  an  arbitrary  measure  of 
damages,  must  be  strictly  construed.^^ 

26  Marginal  references  indicate  that  ^^  Polk  v.  Thomason  (1908)  130  Ga. 
the  statute  was  first  enacted  in  1880.  542,  61  S.  E.  123;  McAllister  v.  State 
There  is  no  statute  giving  an  action  for  (1905)  122  Ga.  744,  50  S.  E.  921; 
damages.  See  Duclcett  v.  Pool  (1890)  Rusher  v.  State  (1909)  6  Ga.  App.  786, 
34  S.  C.  311,  322,  13  S.  E.  542.  65  S.  E.  800;  Orr  v.  Hardin   (1908)    4 

27  The  quoted  sections  first  appeared  Ga.  App.  382,  61  S.  E.  518 ;  State  v. 
in  Tennessee  Acts  of  1875,  chap.  93,  p.  Richardson  (1905)  86  Miss.  439,  38  So. 
168.  497;     Hendricks    v.    State     (1901)     79 

28  "This  act  [§§  4337,  4338,  quoted  in  Miss.  368,  30  So.  708;  Sears  v.  WUtaker 
the  text]  is  perhaps  only  declaratory  of  (1904)  136  N.  C.  37,  39,  48  S.  E.  517: 
the  common  law  as  against  the  laborer  State  v.  Aye  (1901)  63  S.  C.  458,  41 
breaking  his  contract  of  service,  and  S.  E.  519.  See  also  Stewart  v.  Hill 
possibly  as  against  one  who  'decoys'  or  (1910)  134  Ga.  597,  68  S.  E.  328;  Ma- 
'entices'  him  away  and  employs  him  for  honey  v.  McNeill  (1899)  77  Miss.  406, 
himself."  Per  Hammond,  J.,  in  South-  27  So.  528;  Alford  v.  Pegues  (1908)  92 
em  R.   Go.  v.  Machinists'  Local   Union  Miss.  558,  46  So.  76. 

(1901)    111  Fed.  49,  55. 


§  2615]  ENTICEMENT.  8075 

2615.  Character  of  service  interfered  with.— See  also  §  2598, 
ante.  It  has  been  held  that  the  Kentucky  statute  (quoted  antej 
§  2614,  relating  to  enticement  of  persons  under  contract  to  "labor," 
having  been  enacted  soon  after  slavery  ceased  to  exist  in  the  state, 
and  the  consequent  change  of  the  labor  system  took  place,  "was 
intended  to  apply  principally  to  farm  laborers,"  ^  and  could  not  be 
extended  so  as  to  include  contracts  for  performance  of  dramatic 
artists.*  And  the  Louisiana  act  of  1892  (quoted  ante,  §  2614),  pro- 
viding a  remedy  for  enticement  of  laborers,  "was  enacted  with  the 
intention  of  protecting  contracts  entered  into  with  laborers  on 
farms."  *  A  cropper — that  is,  one  who  is  hired  to  work  land,  re- 
ceiving for  his  compensation  a  part  of  the  crop — is  a  laborer  within 
the  meaning  of  a  statute  making  it  unlawful  to  entice  or  employ, 
etc.,  "a  laborer  or  renter."  *  The  Mississippi  statute  (quoted  ante, 
§  2614)  prohibiting  the  enticement  or  employment  of  "a  laborer  or 
renter"  applies  not  only  to  persons  engaged  in  agriculture,  but  to  all 
laborers  and  employees  in  other  classes  of  employment.*  A  promise 
to  labor,  as  a  mere  incident  in  a  contract  of  renting,  does  not  con- 
stitute the  tenant  a  servant  within  the  meaning  of  a  statute  de- 
nouncing the  enticement  of  a  "servant."  '' 

Construing  the  Alabama  statute  (Alabama  Code  of  1907,  §  6849, 
quoted  ante  §  2614),  making  it  a  misdemeanor  to  entice  a  "servant" 
from  his  service  or  employment,  the  court  held  that  the  word  "serv- 
ant" was  not  confined  to  menial  servants,  but  was  synonymous  with 
"laborer,"  and  broad  enough  to  cover  laborers  at  a  cotton  mill.*    A 

IBourlier  Bros.  v.  Macauley  (1891)  T  State  v.  Hoover  (1890)  107  N.  C. 
91  Ky.  135,  11  L.R.A.  550,  34  Am.  St.  795,  10  L.R.A.  726,  12  S.  E.  451,  where 
Rep.  171    15  S.  W.  60.  it  was  stipulated  in  a  contract  of  rent- 

SBouriier  Bros.  r.  Macauley  (1891)  ing  that,  in  addition  to  the  rent  to  be 
91  Ky.  135,  11  L.R.A.  550,  34  Am.  St.  paid,  the  tenant,  when  at  leisure  and 
Rep.  171,  15  S.  W.  60.  called    upon    by    the    landlord,    should 

*  Per  Breaux,  J.,  in  Kine  v.  Eubanhs  work  for  him  at  a  stated  price  per  day. 
(1902)  109  La.'  242,  33  So.  211.  "This  "By  a  contract  of  rental,  the  renter 
is  a  matter  of  common  knowledge."  Per  acquires  an  interest  in  the  rented  place. 
Land  J.,  in  Wolf  v.  New  Orleans  Tailor-  and  is  empowered  to  control  it  as  well 
Made  Pants  Co.  (1904)  113  La.  388,  67  as  the  labor  engaged  in  cultivating  it; 
L.R.A.  65    37  So.  2.  by   a   contract   for   service,   the   laborer 

^Ward\.  State  (1892)  70  Miss.  245,  acquires  no  interest  in  the  land,  and 
12  So.  249:  "Pie  is  as  much  a  servant  cultivates  it  under  the  orders  and  di- 
as  if  his  wages  were  fixed  and  payable  rection  of  his  employer.  Tinsley  v. 
in  money"  Per  Rodman,  J.,  in  fftisHras  Craige  (1891)  54  Ark.  346,  15  S.  W. 
V  Rovster  (1874)  70  N.  C.  601,  611,  16  897.  16  S.  W.  570."  Mondschein  v.  State 
Am.  Rep.  780.  To  the  same  point,  see  (1892)  55  Ark.  389,  18  S.  W.  383. 
McGutcMn  v.  Taylor  (1883)  11  Lea,  » Alingdon  Mills  v.  Orogan  (1910) 
259.  And  see  "II.  Service  or  tenancy,"  167  Ala.  146,  52  So.  596,  where  the 
4  LRA  (NS  )   699,  note.  court  pointed  out  that  the  word  "labor- 

8  So  atatei  in  Hoole  Y.  Do^roh  (1897)  er"  as  well  as  "servant"  is  used  in  § 
75  Miss   257   265    22  So.  829.  6850    of    the    Alabama    Code    of    1907, 
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statutory  offense  of  employing  "the  servant  of  another"  is  not  com- 
mitted by  the  employment  of  one  who  is  only  a  superintendent  of 
servants  for  another,  and  under  no  obligation  to  work  himself.®  It 
is  proper  to  say  at  this  place  that  whenever  the  meaning  and  scope  of 
the  word  "servant"  in  the  statutes  now  under  consideration  will 
apparently  determine  whether  the  statutory  provision  is  applicable 
in  a  given  instance,  the  cases  already  cited  which  decide  what  kind 
of  service  is  within  the  common-law  doctrine  as  to  enticement  of 
"servants,"  should  not  be  overlooked. 

The  Tennessee  statute  making  it  unlawful  to  entice  away  "any- 
one .  .  .  under  contract  or  in  the  employ  of  another"  (Shan- 
non's Code  1906  (Tenn.)  §§  4337,  4338,  quoted  ante,  §  2614)  is  not 
limited  to  the  protection  of  contracts  with  any  particular  class  of 
employees,  but  "must  be  taken  to  mean  what  it  says,"  and  includes 
employees  in  mechanical  industries.*" 

quoted  ante,  §  2614,  and  that  this  sec-  class  of  laborers, — agricultural  farm 
tion  is  in  pari  materia  with  §  6849 ;  and  hands, — and  possibly  to  prevent  house- 
"the  rule  of  construction  is  that,  when  wives  from  decoying  or  enticing  away 
statutes  are  in  pari  materia,  they  must  each  other's  cooks  or  other  servants, 
be  so  construed  as  to  give  each  a  field  But  this  nowhere  appears  on  the  face 
of  operation  when  it  is  possible  to  do  of  the  statute,  or  otherwise,  in  any  other 
so  without  doing  violence  to  the  Ian-  way  than  as  an  inference  to  be  drawn 
guage  of  either."  from  what  counsel  and  the  court  know 

^  Bryan  v.  State  (1871)  44  Ga.  328,  of  the  political  and  industrial  condi- 
where  Lochrane,  Ch.  J.,  said :  "The  law  tions  of  this  section  of  the  country.  It 
only  specifies  'the  servant  of  another,'  may  be  conceded  that  it  is  not  at  all 
and  we  cannot  enlarge  the  act  by  con-  likely  that  a  Tennessee  legislature  in- 
struction. .  .  .  The  terms  of  the  tended  to  make  by  this  statute  a  law 
law  must  be  construed  with  regard  to  against  strikes  and  strikers  and  the 
the  intent  of  the  law,  and  the  intent  labor  unions.  See  Acts  Tenn.  1901,  p. 
was  to  punish,  not  for  breaches  of  con-  146,  chap.  104.  But  this  consideration 
tract,  but  the  employment  of  the  serv-  cannot  control  the  courts  in  the  con- 
ants  of  another,  during  the  term  of  such  struction  of  the  statute,  if  it  be  broad 
service.  .  .  .  We  do  not  think  the  enough  in  the  language  used  to  cover 
construction  of  the  law  will  include  any  the  case  of  strikes  and  the  labor  unions, 
except  servants."  If  a  legislature  intends  to  limit  its  en- 

1*  Southern  R.  Co.  v.  MacMnists'  aetment,  they  must  do  so  by  the  terms 
Local  Union  (1901)  111  Fed.  49,  56,  58,  of  the  act  itself,  and  no  other  limita- 
where  Hammond,  J.,  said:  "The  only  tion  is  authoritative  where  the  language 
cases  where  the  supreme  court  of  Ten-  is  unambiguous  and  construes  itself.  It 
nessee  has  considered  this  statute,  so  is  not  permissible  to  go  outside  a  stat- 
far  as  counsel  or  the  court  are  advised,  ute  plain  in  its  words,  as  covering  all 
are  those  of  McCutchin  v.  Taylor  ( 188.3 )  labor  contracts  and  laborers,  and  to  say, 
llliea,,  259  and  Morris -V.  Neville  (1883)  on  any  consideration  whatever,  that 
11  Lea,  271.  By  these  cases  the  statute  there  was  an  intention  to  limit  it  to 
was  most  rigidly  enforced  against  those  a  particular  class  of  laborers,  white  or 
who  had  decoyed  and  enticed  away  the  black,  or  however  else  such  classifica- 
laborers.  They  were  negro  farm  labor-  tion  may  be  made,  as  of  agricultural  or 
ers  in  both  cases, — certainly  in  one  case,  industrial  workmen;  not  when  the  sub- 
and  presumably  in  the  other;  and  I  have  ject-matter  and  the  language  used  com- 
no  doubt,  as  counsel  argue,  that  this  prebend  both  these  and  all  other  classes. 
statute    was    intended    solely    for    that  Particularly  is  this  so  under  constitu- 
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By  construction  of  the  Georgia  statute  (Georgia  Civil  Code  1910, 
f  3712,  quoted  ante,  §  2614),  in  connection  witli  prior  enactments, 
the  prohibition  of  interference  with  "the  relation  of  employer  and 
employee"  is  not  confined  to  a  servant  employed  by  a  farmer  or 
owner  of  agricultural  lands,  but  applies  to  the  wrongful  employment 
of  a  laborer  engaged  in  work  on  a  turpentine  farm." 

2616.  The  original  contract  of  service,  in  general. —  See  also 
§  2599,  ante.  Where  the  only  culpable  acts  set  forth  in  the  statute 
are  the  enticement  or  persuasion  of  a  servant  to  "leave  the  service" 
of  the  master,  or  the  harboring  or  detaining  of  a  servant  "who  shall 
unlawfully  leave  the  service"  of  such  master  (see  ISTorth  Carolina 
statutes  quoted  ante,  §  2614),  a  person  who  induces  a  servant  to 
break  a  contract  of  service  to  begin  in  the  future,  the  servant  not 
having  actually  entered  into  the  service,  is  not  within  the  condemna- 
tion of  the  statute.^  To  hire  or  entice  away  a  servant  or  laborer 
Tinder  written  contract  to  another  person  is  not  a  violation  of  the 
Alabama  statute  (Alabama  Code  of  1907,  §  6850,  quoted  ante, 
•§  2614,  which  contains  the  important  phrase,  "leave  the  service  of 
another")  if,  by  the  terms  of  the  contract,  the  period  of  service  is  to 
begin  at  a  future  date,  which  has  not  yet  arrived.' 

Where  a  statute  forbids  interference  with  a  servant  or  laborer  who 
has  made  a  contract  for  service  "in  writing"  (see  Alabama  Code  of 
1907,  §  6850,  quoted  ante,  §  2614),  the  contract  is  not  protected 
unless  it  is  entirely  in  writing.*     A  person  is  not  guilty  of  the  statu- 

tions  forbidding  race  and  class  distinc-  '^'^  Johnson   v.    Budspeth    (1910)     134 

tions.      If    the    legislature    intended    to  6a.   25,   67   S.  E.  423,  where  the  court 

limit    this    act    to   farm    laborers    they  said:      "Whatever  surmises  may  be  in- 

should  have   said   so,   if   they  have  the  dulged  in  as  to  the  possible  purpose  of 

constitutional    power   to    so    limit   such  the  draftsmen  of  these  acts  in  prepar- 

an  act,  as  to  which  I  express  no  opinion,  ing  them,  or  of  the  legislature  in  passing 

because  the  act  expresses  no  such  limi-  them,   when   that   body   has   used   plain 

tation,  and  we  cannot  add  it  to  the  words  language  in  an  enactment,  we  must  give 

of  the  act.     Mr.  Justice  Lamar  makes  eflfeot  to  it." 

this  familiar  principle  so  plain  by  his  ^  Sears  v.  WMtaker  (1904)   136  N.  C. 

statement  of  the  reasons  for  it  that  any  37,  48  S.  E.  517,  where  the  plaintiff  was 

other  citation  is  scarcely  necessary  than  nonsuited. 

the    case    of    Lake    County    v.    Rollins  ^  Streater  v.   State    (1902)    137   Ala. 

(1888)    130  U.  S.  662,   32  L.  ed.   1060,  93,  34  So.  395,  where  the  written  con- 

9  Sup.  Ct.   Rep.   651.     There  are  cases  tract  showed  that  the  relation  of  mas- 

where  the  political  and  industrial  con-  ter   and  servant,   or   hirer   and   laborer, 

ditions  might   interpret  a  statute,  but,  was  to  begin  upon  the  completion  of  the 

as  Mr.   Justice  Lamar   says   of  govern-  gathering  of  a  crop,  which  had  not  been 

mental  policy,  it  is  only  in  cases  where  gathered  at  the  time  of  the  alleged  en- 

the  statute  is  dubious,  and  open,  on  the  ticement. 

face  of  it,  to  differing  interpretations.  i  Murrell  v.  State  (1870)  44  Ala.  367 

St.   Paul   M.    &    M.    R.    Co.   v.    Phelps  {obiter). 
(1890)    137  U.   S.  528,   34  L.  ed.   767, 
11  Sup.  Ct.  Rep.  168." 
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tory  offense  of  enticing  away  a  laborer  "who  has  contracted  with 
another  for  a  specified  time"  (see  Mississippi  statute  quoted  anie, 
§  2614),  if  the  time  specified  in  the  laborer's  contract  was  an  in- 
definite period.'  "The  relation  of  employer  and  employee"  is  not 
"created  by  written  contract,"  as  required  by  a  statute  prescribing 
penalties  against  one  who  shall  disturb  that  relation  (see  Georgia 
Civil  Code  1910,  §  3713,  quoted  ante,  §  2614),  if  the  written  con- 
tract does  not  specify  the  year  in  which  it  is  to  be  performed,  or 
any  time  when  it  is  to  begin  or  end.^  A  statute  making  it  a  mis- 
demeanor to  employ  a  servant  "under  written  contract"  to  serve 
another  (see  Georgia  Penal  Code  1910,  §  123,  quoted  ante,  §  2614) 
does  not  require  that  the  contract  thus  protected  from  interference 
shall  be  signed  by  both  parties;  if  it  is  signed  by  the  servant  alone, 
the  other  party,  by  accepting  and  holding  it,  is  likewise  bound, 
especially  where  there  has  been  a  part  performance.'' 

Where  a  statute  requires  the  presence  of  one  or  more  witnesses 
at  the  making  of  a  parol  agreement  creating  "the  relation  of  em- 
ployer and  employee,"  (see  Georgia  Civil  Code  1910,  §  3712,  quoted 
ante,  §  2614)  in  order  to  support  a  prosecution  or  a  suit  for  inter- 
ference with  such  relation,  it  is  the  manifest  legislative  purpose  that 
proof  of  the  existence  of  the  relation  shall  not  depend  alone  upon 
the  testimony  of  a  party  to  the  agreement.'  Hence  a  parol  agree- 
ment will  not  satisfy  the  statute  if,  by  its  terms,  it  is  not  to  become 
effective  unless  and  until  specified  uncertain  events  occur,  and  re- 
course must  be  had  to  the  testimony  of  one  of  the  parties  to  prove 
that  those  events  did  occur.^  A  statute  providing  that  a  "parol  con- 
tract partly  performed"  may  create  "the  relation  of  employer  and 
employee"  (see  Georgia  Civil  Code  1910,  §  3712,  quoted  ante, 
§  2614),  contemplates  a  part  performance  by  either  party  to  the 
contract,  and  is  not  limited  to  a  parol  contract  partly  performed  by 
the.  employee.*"  The  employer's  payment  in  advance,  and  in  pur- 
suance of  the  contract,  of  a  part  of  the  wages  stipulated  to  be  paid, 

^Ooolsby   V.    state    (1911)    98   Miss.       9  PoJfc  v.   Thomason    (1908)    130   Ga. 
702,  54  So.  155,  holding  that  a  contract   542,  61  S.  E.  123. 

to  work  for  a  stated  number  of  days  of  10  McBride  v.  O'Neal  ( 1907 )  128  Ga. 
dry  weather  was  not  protected  by  the  473,  57  S.  E.  789,  where  the  court  said : 
statute.  "Certainly  it  would  seem  that  the  far- 

« Orr  V.   Hardin    (1908)    4   Ga.  App.   mer  or  landowner  is  more  likely  to  be 
382,  61  S.  E.  518.  injured    when    such    relations    are    dis- 

'^  Hightower  v.   State    (1884)    72   Ga.   turbed  after  a  part  performance  of  the 
482.  contract   on   his   part   only   than   he   is 

^  Polk  V.   Thomason    (1908)    130  Ga.   when  they  are  disturbed  after  part  per- 
542,  545,  61  S.  E.  123.  formance  by  the  other  party  alone." 
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would  satisfy  the  terms  of  the  statute.^^  Moreover,  the  parol  con- 
tract and  the  part  performance  thereof  may  be  effectual  before  the 
commencement  of  actual  service  by  the  employee.^" 

In  a  Georgia  case  the  court  expressly  refrained  from  deciding 
whether  the  statute  of  frauds  would  be  applicable  as  a  defense  to  one 
charged  with  a  violation  of  the  Penal  Code  (§  125,  quoted  ante, 
§  2614),  by  enticing  away  a  servant  under  a  parol  contract  of  serv- 
ice not  to  be  performed  within  one  year.^' 

If  an  employer  breaks  his  contract  with  a  servant  in  some  sub- 
stantial respects,  the  servant  will  be  discharged  from  the  obligation 
of  the  contract;^*  and  whatever  absolves  the  servant  will  be  a  shield 
for  the  protection  of  a  new  master  with  whom  he  contracts  for  his 
services.^^ 

Where  a  statute  makes  void,  as  against  the  apprentice,  all  in- 
dentures of  apprenticeship  made  otherwise  than  as  prescribed  by 
the  statute,  there  can  be  no  recovery  of  the  statutory  penalty  for 
enticing  or  harboring  an  apprentice  if  the  indenture  is  not  in  con- 
formity with  the  statute.  ^^ 

2617.  Minor  under  duty  to  parent  or  contract  with  another, — To 
constitute  violation  of  a  statute  forbidding  the  enticing  or  employ- 
ing of  a  laborer  "who  is  under  contract  with  another"  (see  Missis- 
sippi Code  of  1906,  §  1146,  quoted  ante,  §  2614),  it  is  indispensable 
that  the  contract  thus  disregarded  should  have  been  made  by  the 
laborer  himself;  the  language  of  the  statute  will  not  be  extended  by 
construction  to  a  contract  made  for  a  minor  by  his  natural  guardian.* 

11  McBride  v.  O'Neal  ( 1907 )  128  Ga.  ever  having  actually  entered  the  service 
473    57  S.  E.  789.  of  such  prior  employer.     There  is  noth- 

12  McBride  v.  O'Neal  (1907)  128  Ga.  ing  in  the  language  of  this  section,  or 
473  57  S.  E.  789,  where  the  court  in  that  of  the  act  as  a  whole,  which 
quoted  from  the  provision  which  has  tends  to  indicate  that  the  words  .'was 
been  re-enacted  in  Georgia  Civil  Code  under  contract'  refer  only  to  a  contract 
1910,  §  3714,  quoted  ante,  §  2614,  and  partly  performed  by  the  rendition  of 
said:       "It    is    obvious    that    a    person  some  service  thereunder." 

seeking  to  enter  the  service  of  another  l>  Hudgins  v.  State  (1906)  126  Ga. 
may  be  'under  a  prior  existing  contract'  639,  643,  55  S.  E.  492,  holding  that  the 
for  services  to  be  rendered  by  him  to  contract  there  involved  was  not  within 
a  third  person,  although  he  has  never  the  operation  of  the  statute  of  frauds. 
be°Tin  to  perform  such  services.  It  is  l*  See  §  312,  ante. 
also  clear  from  this  section  of  the  act,  IS  So  stated  by  Terral,  J.,  in  Boole  v. 
that  it  becomes  the  duty  of  an  employer  Dorroh  (1897)  75  Miss.  257,  22  So.  829. 
who  has  unwittingly  employed  one  al-  l«  Lyon  v.  Whitemore  (1811)  3  N.  J. 
ready  under  a  contract  for  service  with  L.  845;  Fisher  v.  Lunger  (1868)  33  N. 
another  to  immediately  discharge  such  J.  L.  100. 

employee,  upon  proof  that  at  the  time  i  State  v.  Richardson  ( 1905 )  86  Miss. 
he  employed  him,  such  employee  'was  439,  38  So.  497.  But  see  the  last  sen- 
under  contract'  with  such  other  person,  tence  in  the  Mississippi  Code,  enacted 
which  he  might  well  have  been  without   in  1906,  and  quoted  ante,  §  2614. 
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Upon  the  same  ground  that  the  contract  must  be  made  by  the  laborer, 
the  hiring  of  a  minor,  kno^ving  him  to  be  under  a  contract  made  by 
his  father,  is  not  an  offense  imder  a  statute  (see  the  South  Carolina 
statute  quoted  ante,  §  2614)  making  it  a  misdemeanor  to  employ 
a  laborer  "under  contract  with  another."  *  Again,  and  for  the  same 
reason,  enticement  of  a  minor  laboring  under  a  contract  made  by 
his  parents  does  not  constitute  the  offense  of  enticing  a  laborer 
"under  contract  with  another,  duly  entered  into  between  the  parties 
-  .  .  to  violate  such  contract,"  within  the  meaning  of  the  South 
Carolina  statute  (quoted  ante,  §  2614).'  The  effect  of  the  Ar- 
kansas act  of  1905  (quoted  ante,  §  2614),  is  to  make  a  minor's  con- 
tract for  service  valid  and  binding  upon  him  until  he  disaffirms 
it,  and  it  is  "a  criminal  offense  under  the  statute  for  anyone  to  inter- 
fere with  his  performance  of  the  contract,  or  to  entice  him  away,  or 
to  knowingly  employ  him  by  way  of  inducement  to  him  to  break  his 
contract."* 

To  constitute  a  violation  of  the  Alabama  statute  (quoted  ante, 
§  2614),  by  enticing  a  minor  to  leave  the  service  of  his  father,  it  is 
not  necessary  that  there  should  have  been  an  express  contract  of 
service;  "a  mere  constructive  service,  as  opposed  to  that  of  a  hired 
servant,  is  sufficient."  *  Enticing  a  minor  from  the  service  of  his 
mother  will  constitute  an  enticement  "to  leave  the  service  of  any 
person  to  whom  such  service  is  lawfully  due,"  and  in  violation  of  a 
statute  employing  that  language  (see  Alabama  Code  of  1907, 
§  6850,  quoted  ante,  §  2614),  where  the  husband  has  deserted  his 
family.®     And  in  case  of  such  desertion,  the  mother's  right  to  the 

2  State  V.  Rhody  ( 1903 )  67  S.  C.  287,  sary    to    constitute    the    second    offense 

45  S.  E.  205,  holding  that  the  case  fell  created  by  the  statute.     We  can  think 

within    the    decision    in    State    v.    Aye  of  no   reason   why  the   safeguards   pro- 

(1901)   63  S.  C.  460,  41  S.  E.  519.     In  vided  should  be  regarded  more  necessary 

the  case  first  above  cited,  the  court  said:  in    one    case    than    in    the    other.      It 

"It  is  manifest  the  purpose  of  the  en-  seemed,  no  doubt,  quite  unnecessary  to 

tire  statute  is  to  prevent   interruption  the  framers  of  the  statute  to  repeat  the 

of  the   industries   of  the  country  from  limiting    words    when    speaking    of    a 

unfair  intermeddling  with  laborers  who  laborer's  contract  the  second  time." 

are  under  contract.     Recognizing,  never-  ^  State  v.  Aye    (1901)    63   S.   C.  458, 

theless,    the   highly   penal    character   of  41  S.  E.  519,  one  judge  dissenting, 

the  law,  and  the  danger  of  abuse  of  it,  *  The  language  of  the  court  in  Tucker 

as   a   safeguard   against   vexatious   and  v.  State    (1908)    86  Ark.  436.  439,  111 

oppressive    prosecutions    based    on    pre-  S.  W.  275. 

tensive  contracts,  the  general  assembly  ^  Gandy  v.  State  (1886)  81  Ala.  68,  1 

in  express  terms  limited  the  offense  of  So.  35,  where  the  court  also  said :     "The 

enticing  or  persuading  away  to  laborers  law  implies  that  the  service  of  the  minor 

who   had   themselves   entered   into   con-  is  lawfully  due  to  the  parent  so  long  as 

tracts  in  the  presence  of  two  or  more  the  child  remains  in  the  family,  under 

witnesses.      By    the    strongest    implica-  the  control  of  the  parent." 

tion,  the  same  kind  of  contract  is  neces-  6  Winslow  v.  State  (1890)  92  Ala.  79, 
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services  of  the  minor  child  is  not  lost,  even  though  she  procured  a 
divorce  from  her  husband  and  afterwards  married  again.'  By  con- 
struction of  the  same  statutory  provision  it  is  not  violated  by  a 
father  who  contracts  in  writing  with  another  person  that  his  minor 
son  shall  serve  him  for  a  specified  time,  and  before  the  expiration 
of  the  time,  takes  the  son  from  the  service  of  such  other  person, 
without  the  consent  of  the  latter.*  Similar  provisions  in  the  North 
Carolina  statute  (quoted  ante,  §  2614),  were  likewise  construed  so 
as  to  exempt  the  father  from  liability.® 


9  So.  728,  where  Coleman,  J.,  said: 
■"Undoubtedly,  the  father  is  the  head  of 
the  family,  and  the  law  devolves  upon 
him  the  duty  and  responsibility  of  main- 
taining his  children,  and,  so  far  as  he 
can,  providing  for  their  proper  instruc- 
tion and  education.  For  this  reason, 
their  custody  and  control  is  committed 
to  him,  and  he  is  entitled  to  their  serv- 
ices in  preference  to  the  mother,  or  any 
other  person.  If  the  father,  without 
excuse,  refuses  to  recognize  and  per- 
form his  moral  and  legal  duty  in  behalf 
of  his  children,  and  voluntarily  aban- 
dons them,  while  in  a  condition  of  help- 
lessness and  dependence,  to  the  care  of 
the  mother,  he  thereby  forfeits,  at  least, 
so  long  as  his  unjustifiable  desertion 
continues,  all  claim  or  right  either  to 
their  custody  or  their  services.  The  ex- 
clusive and  paramount  right  of  the 
father  to  the  custody  and  service  of  the 
child  over  that  of  the  mother,  under 
such  conditions,  does  not  exist." 

TWinslow  V.  State  (1890)  92  Ala.  79, 
9  So.  728. 

BDriscol  V.  State  (1884)  77  Ala.  84, 
where  Clopton,  J.,  said:  "The  purpose 
of  the  statute  is  to  prevent  and  prohibit 
strangers — persons  having  no  interest  or 
authority — from  interfering  with  such 
contracts  of  infants,  and  inducing  them 
to  disaffirm  them;  but  not  to  interfere 
with  the  proper  and  lawful  exercise  of 
the  parental  authority  and  rights.  .  .  . 
The  statute  extends  to  cases  where  serv- 
ice is  due  from  a  minor  to  another  by 
operation  of  law.  Its  terms  are  com- 
prehensive enough  to  embrace  cases 
where  service  is  due  to  another  by  con- 
tract between  the  father  and  such  other 
person.  ...  It  will  be  observed 
that  where  the  contract  is  made  by  the 
laborer  or  servant  himself,  the  penalty 
of  the  statute  is  not  directed  against 
the  laborer  or  servant,  who  may  leave 
M.  &  S.  Vol.  VII.— 506. 


the  service  of  his  employer,  and  refuse 
to  perform  his  contract.  In  such  case, 
the  employer  is  left  to  his  civil  action 
for  a  breach  of  contract.  The  legisla- 
tive intent  is  to  prevent  interference  by 
intermeddlers  and  interlopers.  There 
are  no  words  indicating  a  different  in- 
tent in  respect  to  minors.  In  case  of 
contracted  labor,  the  term  of  service  is 
restricted,  so  as  not  to  exceed  one  year. 
There  is  no  limitation  in  the  case  of  a 
minor,  short  of  majority.  The  primary 
intention  is  to  prevent  interference  with 
the  service  due  by  an  apprentice  to  his 
master,  a  child  to  the  parent,  or  to  any 
other  person  standing  in  loco  parentis. 
.  .  .  The  power  of  the  legislature  to 
put  the  machinery  of  the  criminal  law 
into  operation,  to  compel,  by  imprison- 
ment and  hard  labor,  compensation  for 
damages  sustained  by  the  breach  of  a 
contract,  is  of  doubtful  constitutional- 
ity. Esc  parte  Hardy  (1880)  68  Ala. 
303.  A  construction  should  be  avoided 
that  will  make  the  statute  of  doubtful 
constitutionality,  and  we  are  constrained 
to  hold  that  none  of  its  provisions  apply 
to  the  contracting  party.  This  construc- 
tion harmonizes  with  the  rule  that  penal 
statutes  shall  be  so  construed  as  not  to 
include  cases  without  the  spirit,  though 
within  the  letter,  and  promotes  the  ap- 
parent policy  and  object  of  the  legisla- 
ture, as  collected  from  the  entire  stat- 
ute." Stone,  Ch.  J.,  said  without  more: 
"I  doubt  the  correctness  of  the  fore- 
going opinion." 

9  State  V.  Anderson  ( 1889 )  104  N.  C. 
771,  10  S.  E.  475,  where  the  court,  after 
quoting  the  statute,  said:  "The  servant 
of  the  prosecutor,  who  is  charged  in  the 
indictment  to  have  been  'enticed,  per- 
suaded, and  procured'  by  the  defendant 
to  leave  his  service,  was  not  such  by  in- 
denture, nor  was  he  such  by  any  con- 
tract on  his  part  with  the  prosecutor. 
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Upon  the  ground  that  a  minor's  contract  for  his  service  is  void- 
able by  him,  it  vras  held  under  a  statutory  provision  formerly  in 
force  in  Alabama^"  that  it  was  lawful  for  a  person  knowingly  to  hire 
a  minor  after  he  had  left  the  service  of  another  with  whom  he  had 
made  such  a  contract,  and  during  the  period  specified  therein.  ^^  By 
subsequent  amendment  of  the  statute^^  an  infant's  contract  in  tha.t 
behalf  was  placed  upon  the  same  footing  as  the  contract  of  a  person 
of  full  age  and  capacity;  and  even  a  father  would  be  guilty  of  a 
violation  of  the  statute  if  he  interfered  with,  hired,  employed,  en- 
ticed, or  induced  to  leave  the  service  of  another  (see  Alabama  Code 
of  1907,  §  6850,  quoted  ante,  §  2614),  his  minor  child  whom  he 
had  emancipated,  and  who  had  contracted  in  the  statutory  mode.^* 
An  infant's  contract  for  service,  although  voidable  at  his  election,, 
is  operative  to  make  a  person  guilty  of  a  misdemeanor  under  the 
ISTorth  Carolina  statute  (quoted  ante,  §  2614)  if  he  officiously  inter- 
feres and  induces  the  infant  to  abandon  the  contract  and  leave  the 
fervice.^* 

2618.  The  enticement  and  evidence  thereof. —  To  constitute  viola- 
tion of  a  statute  making  it  a  misdemeanor  to  "entice,  persuade,  or 
decoy"  a  servant  from  the  service  of  his  employer  (see  Georgia  Penal 
Code,  §  125,  quoted  ante,  §  2614),^  "there  must  be  some  word  or 
act  of  incitement  or  inducement  on  the  part  of  the  offender,  whereby 
he  influences  the  will  of  the  servant  so  that  the  latter  becomes  dis- 
satisfied with  his  employment  and  is  allured  away."  ^  Where  a. 
minor  son  was  hired  out  as  a  servant  by  his  father,  who  afterward 
commanded  him  to  quit  working  for  the  master,  and  the  son  obeyed,, 
the  father  did  not  by  so  doing  "entice,  persuade,  and  procure"  his 
son's  departure  within  the  meaning  of  those  words  in  a  statute.. 

The  defendant  himself  hired  hia  son  suppress  is,  possibly,  greater  in  the  ease- 
.  .  .  to  the  prosecutor  and  ...  of  infant  laborers  than  in  that  in  which 
what  he  did  does  not  come  within  the  they  are  adults.  .  .  .  The  statistics 
inhibition  of  the  statute  cited."  See  a  of  labor  show  that  almost  or  quite  one 
further  and  interesting  quotation  from  half  the  laborers  usually  engaged  in  the 
the  opinion  in  this  case,  post,  §  2618,  business  of  agriculture  in  this  state  are 
note   3.  minors."     Per  Peters,  J.,  in  Murrell  v.. 

10  The    provision    is    quoted    <mte,    %   State  (1870)   44  Ala.  367,  373. 
2814,  note  5.  ^i  State  v.  Barwood  (1889)  104  N.  C. 

I'iLangham  v.  State    (1876)    55  Ala.   724,  10  S.  E.  171. 
114,     expressly    overruling,    upon    this       1  Enticement  of  a  servant  was  not  a 
point,  Murrell  v.  State    (1870)    44  Ala.   criminal   offense   at  common   law.     Per 
367.  Mclver,  Ch.  J.,  in  State  v.  Aj/e   (1901) 

l«  See  ante,  §  2614,  note  5.  63  S.  C.  458,  41  S.  E.  519. 

13  Per  Clopton,  J.  {oiiter) ,  in  Driscol  2  Per  Simmons,  Ch.  J.,  in  McAllister 
V.  State  (1884)  77  Ala.  84,  86.  "The  v.  State  (1905)  122  Ga.  744,  746,  50 
evil   which   the   statute   is   intended   to   S.  E.  921. 
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(See  North  Carolina  statute  quoted  ante,  §  2614).'  If  a  laborer 
under  a  valid,  though  verbal,  contract  of  service,  abandon  the  same 
and  enter  the  service  of  another  under  a  written  contract,  it  is  not 
a  violation  of  the  Alabama  statute  (Alabama  Code  of  1907,  §  6850, 
quoted  ante,  §  2614)  for  the  first  employer  to  entice  the  laborer  back 
into  his  service.*  Under  the  Alabama  statute  forbidding  the  hiring 
or  enticing  away  of  servants  without  the  consent  of  their  employers, 
"given  in  writing  or  in  the  presence  of  some  credible  person"  (Ala- 
bama Code  of  1907,  §  6850,  quoted  am,te,  §  2614),  any  person  in 
whose  presence  such  consent  is  given  is  presumed  to  be  credible  in 
the  absence  of  proof  to  the  contrary.*  And  the  consent  mentioned 
in  the  statute  may  be  conditional,  so  that  a  performance  of  the  con- 
dition will  be  a  complete  justification  for  conduct  against  which 
it  was  the  purpose  of  the  statute  to  protect  employers.' 

A  statute  providing  that  a  specified  fact  shall  be  "prima  facie 
evidence"  of  a  violation  of  the  statutory  provision  against  un- 
lawful interference  with  contracted  servants  (Alabama  Code  of 
1907,  §  6851,  quoted  ante,  §  2614)  means  only  that  such  fact,  in 
the  absence  of  rebutting  or  explanatory  evidence,  will  authorize  a 
verdict  against  him;  the  prima  facie  case  thus  made  may  be  over- 
come and  disproved.'  A  scintilla  of  evidence  will  not  suffice  to 
sustain  a  judgment  for  violation  of  a  statute  prohibiting  the  en- 
ticement of  laborers.'  A  conviction  for  violation  of  a  statute  making 
it  a  criminal  offense  to  "entice,  persuade,  or  decoy"  a  servant  from 
the  service  of  his  employer  (Georgia  Penal  Code  1910,  §  125,  quoted 

estate  V.  Anderson  (1889)  104  N.  C.  *Tii/mer  v.  State  (1872)  48  Ala.  549. 

771,  10  S.  E.  475,  where  the  court  said:  To  the  same  point  see  also  Wha/rton  v. 

"If    the    prosecutor    [master]    had    em-  Jossey    (1872)    46    Ga.    578;    Bryam,   v. 

ployed — contracted  with — the  minor  son  State  (1871)  44  Ga.  328.     For  the  same 

of   the    defendant   without   the   latter's  justification  at  common  law,  see  amte, 

sanction,  the  latter  would,  in  that  case,  §  2600,  text  for  note  8. 

have  had  the   right  as  father  to  com-  &  PrestvKod  v.  State   (1888)    87  Ala. 

mand  and  require  his  son — ^the  servant  147,  6  So.  392. 

— to  quit  such  service  and  go  home,  be-  ^Prestwood  v.  State   (1888)    87  Ala. 

cause  his  rights  would  have  been  para-  147,  6  So.  392,  holding  that  the  indicted 

mount  to  that  of  the  prosecutor;    nor  defendant  was  not  guilty  of  a  violation 

would  this  be  a  violation  of  the  statute  of  the  statute  if  he  could  prove,  as  he 

[quoted  ante,  §  2614].    But  if  the  minor  contended,  that  the  employer  consented 

had  so  contracted,  and  a  person,  other  that   he  might  hire  the  laborer   if  be 

than  the  father,  had  'enticed,  persuaded,  would  pay  the  employer  the  amount  due 

and  procured'  such  servant  to  quit  his  him  by  the  laborer,  and  that  the  amount 

employer's  service,  such  person  would  be  claimed  to  be  due  was  paid  accordingly, 

guilty    of    a    violation    of    the    statute.  f  Tartt  v.  State    (1888)    86  Ala.  26, 

State  v.  Ewrwood  (1887)  104  N.  C.  724,  5  So.  577. 

10  S   E.  171."    Compare  Cow  v.  Munoey  8  Sturdivant    v.    Toilette    (1907)     84 

(1859)   6  C.  B.  N.  S.  375,  which  was  an  Ark.  412,  105  S.  W.  1037. 
action  against  a  father  for  enticement 
of  his  minor  son. 
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ante,  §  2614)  cannot  lawfully  stand  where  the  evidence  shows  no 
more  than  that  the  servant  left  the  place  of  his  employment  in 
company  with  the  accused,®  or  shows  only  that  the  servant  applied 
to  the  accused  for  employment,  and  that  the  latter,  not  knowing  of 
his  prior  contract  of  employment,  employed  him;  '"  and  evidence 
that  the  servant,  of  his  own  volition,  quit  the  service  of  his  employer, 
and  was  then  hired  by  the  accused,  who  then  assisted  him  in  moving 
his  household  effects  from  the  premises  of  the  former  employer, 
does  not  authorize  a  conviction  under  the  statute,  unless  it  be  shown 
that  the  servant  was  prompted  to  leave  his  employer  by  the  accused.^* 
A  defendant  is  not  to  be  convicted  of  enticing  away  a  laborer  solely 
upon  proof  of  conduct  easily  referable  to  other  reasons  than  that  he 
was  guilty  of  enticement. ^^  Evidence  of  a  threat  to  take  a  laborer 
away  from  his  employment  is  not  alone  sufficient  evidence  that  the 
threat  was  executed  by  the  party  uttering  it.'' 

2619.  Unsuccessful  attempt  to  entice. —  Attempt  to  entice,  per- 
suade, or  decoy  any  servant,  etc.,  is  a  statutory  misdemeanor  in 
Georgia  (Georgia  Penal  Code  1910,  §  125,  quoted  ante,  §  2614), 
and  it  is  not  necessary  that  the  attempt  should  be  successful  in  order 
to  make  the  offense  complete.*  Likewise,  an  Illinois  statute  making 
it  unlawful  for  a  person  to  "counsel"  a  servant  or  an  apprentice  "to 
run  away"  or  "to  rebel"  against  the  master  was  held  to  have  been 
violated  by  one  who  counseled  an  apprentice  to  depart  from  his 

9  Broughton  v.  State  (1901)  114  Ga.  down  as  an  essential  element  of  this 
34,  39  S.  E.  866.  offense  the  enticing,  persuading,  or  de- 

10  McAllister  v.  State  (1905)  122  Ga.  coying,  of  the  servant  of  another,  one  of 
744,  50  S.  E.  921.  Mere  employment  of  which  must  be  present  in  the  commission 
a  laborer  does  not  authorize  a  jury  to  of  the  offense.  It  could  have  been  pro- 
infer  that  the  employer  induced  him  to  vided  that  the  facts  in  the  present  case 
leave  the  service  of  another  person,  would  make  »  prima  facie  case  against 
Sturdivant  v.  Toilette  ( 1907 )  84  Ark.  the  accused,  as  it  has  provided  in  several 
412,  105  S.  W.  1037.  A  fortiori,  the  other  statutes  that  certain  facts  are 
fact  of  such  inducement  is  not  proved  prima  facie  evidence  of  guilt.  Penal 
against  a  person  by  evidence  that  his  statutes  are  to  be  construed  strictly, 
tenant,  over  whom  he  had  no  control,  and  a  sufficient  answer  to  the  argument 
employed  a  laborer  who  had  abandoned  ai  inconvenienti  is  ita  lex  scripta  est." 
his  former  service.  Sunruyside  Go.  v.  In  such  a  prosecution  a  declaration 
Read  (1902)  71  Ark.  59,  70  S.  W.  462.  made  by  the  accused  to  the  effect  that 

'i-'i- McAllister  \.  State  (1905)   122  Ga.  he    himself    would    not    live    with    the 

744,  50  S.  E.  921,  where  the  court  said:  prosecutor   (the  former  employer)   is  ir- 

"But  it  was  argued,  if  this  is  not  suffi-  relevant    and   inadmissible.     Broughton 

cient,   it  will   be   impossible   to  convict  v.  State  (1901)  114  Ga.  34,  39  S.  E.  866. 

anyone  under  this  statute.     That  may  ^^  Sturdivant    v.    Tolette     (1907)     84 

be  true,  but  the  courts  cannot  bend  the  Ark.  412,  105  S.  W.  1037. 

construction    of   a   statute   in   order   to  13  Sturdivant    v.    Toilette    ( 1907 )    84 

assist  the  state  in  making  out  a  case.  Ark.  412,  105  S.  W.  1037. 

if  the  statute  does  not  authorize  such  'i- Bright  v.  State    (1908)   4  Ga.  App. 

a  construction.    The  legislature  has  laid  333,  61  S.  E.  289. 
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master,  by  reason  whereof  the  apprentice  became  rebellions,  dissat- 
isfied, etc.,  even  though  he  did  not  follow  the  counsel  to  depart." 

2620.  Employing  another's  servant. — A  statutory  provision  for- 
bidding employment  of  a  laborer  "before  the  expiration  of  his  con- 
tract" to  labor  for  another  person  (see  Mississippi  Code  of  1906, 
§  1146,  quoted  ante,  §  2614:)  does  not  mean  before  the  breach  of  his 
contract,  since  the  purpose  of  the  statute  is  to  incite  and  constrain 
laborers  who  are  under  engagements  for  a  specified  time  to  perform- 
ance of  their  contracts  by  rendering  it  diificult  for  them  to  secure 
employment  elsewhere  during  that  time;^  and  it  is  no  defense  to  an 
action  for  unlawfully  employing  a  laborer  that  the  latter  had  alrv  ady 
broken  his  contract  with  the  former  employer,  if  the  period  specified 
in  the  contract  had  not  expired  at  the  time  of  the  alleged  unlawful 
employment."  A  provision  in  the  Georgia  statute  describing  a  species 
of  employment  which  a  person  may  give  to  the  employee  of  another 
without  incurring  civil  or  criminal  liability  (Georgia  Civil  Code 
1910,  §  3715,  quoted  antej,  §  2614)  has  reference  to  employment  of 
such  a  transient  character  as  is  not  inconsistent  with  the  service  to 
which  the  other  employer  is  entitled.^  Another  statutory  provision 
in  the  same  state  (Georgia  Code  1882,  §  4500,  now  embodied  in 
Georgia  Penal  Code,  1910,  §  123,  quoted  ante,  §  2614)  making  it  a 
misdemeanor  knowingly  to  "employ"  the  servant  of  another  before 
his  term  of  service  has  expired,  is  violated  by  one  who  uses  such 
servant  for  a  special  or  general  purpose,  inconsistent  with  his  duty 
to  his  former  employer,  with  a  mutual  benefit,  though  there  be  no 
stipulation  as  to  the  length  of  service  or  compensation  therefor.* 

^Bolliday  v.   Gamble    (1856)    18  111.  employment,    and    both    include    many 

35.  other  things  besides   hiring.     One  may 

'i- Armistead    v.    Chatters     (1893)     71  use  a  thing,  that  is,  may  employ  it  in 

Miss.  509,  15  So.  39.  bis  service  or  business,  without  any  con- 

S  Ihid.  But  see  Alford  v.  Pegues  tract  for  any  stipulated  time  or  price 
(1908)  92  Miss.  558,  46  So.  76,  wherein  whatever.  .  .  .  We  are  not  aware 
it  was  held  that  the  employment  of  a  of  any  legal  sense,  distinct  from  its 
servant  who,  rightfully  or  wrongfully,  ordinary  signification,  in  which  the  word 
had  terminated  bis  contract  with  an-  in  question  is  used.  If  the  legislature 
other,  upon  the  performance  of  which  had  intended  to  attach  to  it  the  con- 
he  had  never  really  entered,  was  not  an  fined  signification  contended  for,  it  would 
employment  "before  the  expiration  of  have  been  an  easy  matter  to  have  ex- 
his  contract,"  within  the  meaning  of  the  pressed  that  intention ;  but  they  have 
statute.  Compare  Hendricks  v.  State  not  done  so ;  and  there  is  nothing  in  the 
(1901)   79  Miss.  368,  30  So.  708.  context    or    purpose    of    the    act    which 

S  Johnson  V.  Budspeth  (1911)  136  Ga.  would   justify   such   a   conclusion.     In- 

771    72  S.  E.  69.  deed,  just  the  opposite  of  this  intention 

iRightovxr  v.  State    (1884)    72   Ga.  seems  to   have   been   in   the   legislative 

482,    holding   that   "employing"    is   not  mind,  in  order  to  prevent  an  evasion  of 

synonymous    with    "hiring,"    the    court  the  great  object  they  had  in  view,  viz., 

also  saying:     "Use  is  synonymous  with  to  prohibit  such  interference  with  this 
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But  the  conduct  penalized  by  the  statute  just  mentioned  is  restricted 
to  the  creation  of  the  relation  of  employer  and  employee  by  a  con- 
tract of  some  kind,  intended  to  supplant  the  one  made  with  the 
former  employer ;  merely  providing  the  person  with  work  to  do,  and 
directing  him  in  the  work,  without  entering  into  any  specific  con- 
tractual relation  with  him,  does  not  constitute  a  violation  of  the 
statiite.^  On  the  other  hand,  knowingly  employing  one  who  has 
contracted  to  serve  another  for  a  stated  period  is  unlawful  under 
the  same  statute,  even  though  service  under  the  original  contract 
had  not  actually  been  entered  upon.*  Knowingly  to  employ  a 
laborer  during  the  unexpired  term  of  his  contract  with  another 
person,  but  after  he  has  left  the  service  of  that  person  and  thereby 
broken  the  contract,  is  not  vnthin  the  condemnation  of  the  Arkansas 
statute  (quoted  ante,  §  2614),  where  the  new  employment  is  not 
given  as  an  interference  with  the  laborer's  performance  of  his  prior 
contract,  or  as  an  enticement  of  the  laborer  away  from  his  former 
employer,  or  an  inducement  of  the  laborer  to  leave  his  employer's 
service.''  The  Alabama  statute  (Alabama  Code  of  1907,  §  6850, 
quoted  ante,  §  2614),  evidently  prohibits  the  hiring  of  a  servant  or 
laborer  after  he  has  abandoned  the  service  of  the  master,  as  well  as 
before,  provided  the  hiring  be  within  the  term  of  service  covered  by 
the  written  contract,  and  before  its  expiration.'  In  a  prosecution 
under  the  same  statute  (Alabama  Code  of  1907,  §§  6850,  6851, 
quoted  ante,  §  2614),  it  appeared  that  the  laborer  had  been  em- 
ployed by  the  defendant,  prior  to  the  making  of  a  written  contract 
vidth  the  prosecutor,  for  a  term  unexpired  at  the  time  the  defendant 
was  informed  of  such  written  contract.  Although  the  laborer's  verbal 
contract  with  the  defendant  was  within  the  statute  of  frauds  and 

species  of  contracts  as  would  render  the  might  be  required  under  provisions  dif- 
supply  of  necessary  labor  irregular  and  ferently  collocated  in  another  jurisdie- 
uncertain."  tion.     See  ante,  §  2616. 

5  So  held  in  Rusher  v.  State  (1909)  T  Tucker  v.  State  (1908)  86  Ark.  436, 
6    Ga.   App.    786,    65    S.    E.    800.      The   111  S.  W.  275. 

statutory  provision  referred  to  is  in  In  Stwrdivant  v.  Toilette  (1907)  84 
Georgia  Civil  Code  1910,  §§  3712,  3713,  Ark.  412,  105  S.  W.  1037,  it  was  said 
and  Georgia  Penal  Code  1910,  §  124,  all  that  the  casual  employment  for  a  few 
quoted  ante,  %  2614.  days  of  a  laborer  who  had  left  the  serv- 

^  Bryan  v.  State  (1871)  44  Ga.  328.  ice  of  another  to  whom  he  was  bound 
The  statutory  provisions  involved  in  the  by  contract,  in  order  to  enable  the 
Code,  §  4428,  cited  in  that  case,  appear  laborer  to  get  something  to  eat,  as  he 
In  substance  in  the  two  sections  of  was  in  need,  "is  not  an  employment 
Georgia  Penal  Code,  §§  123,  125,  quoted  within  the  mischief  denounced  by  the 
a/nte,   §  2614,  and  pretty  clearly  neces-   statute." 

sitated  the  construction  stated  in  the  ^  Tarpley  v.  State  (1885)  79  Ala.  271. 
text,   although  a  contrary  construction 
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voidable  by  the  former,  he  chose  to  treat  it  as  valid  and  continued 
to  render  service  under  it,  and  it  Vi^as  held  that  the  defendant  did 
not  violate  the  statute  by  refusing  to  discharge  him.®  The  North 
Carolina  statute,  unlike  the  statutes  in  some  other  states  (see  ante, 
§  2614,  for  the  various  statutes),  does  not  use  the  word  "employ" 
in  describing  the  conduct  that  is  made  unlawful,  and  the  mere  em- 
plojTnent  of  one  who  is  under  contract  to  serve  another  is  not  a  vio- 
lation of  the  statute;  in  a  criminal  prosecution  it  must  be  shown 
that  the  defendant  did  something  to  entice,  persuade,  or  procure  the 
servant  to  leave  his  master.^' 

2621.  Harboring  another's  servant. — Among  the  statutory  provi- 
sions quoted  dnte,  §  2614,  the  word  "harbor"  appears  only  in  the 
North  Carolina  statute  there  quoted,  which  makes  it  a  misdemeanor 
for  a  person  "knowingly  and  unlawfully"  to  "harbor  and  detain  in 
his  own  service,  and  from  the  service  of  his  master,"  a  servant  who 
has  unlawfully  departed  from  the  service  of  such  master.  "Harbor," 
in  this  connection,  is  a  term  that  has  long  been  familiarly  used  in 
the  common  law.  Permitting  an  apprentice  to  remain  in  the  house, 
to  tarry  and  lodge  there  without  giving  him  provisions  or  employ- 
ment, would  be  "harboring"  him,  and  furnishing  him  provisions,  etc., 
would  be  "entertaining"  him,  within  the  meaning  of  a  statute  mak- 
ing it  unlawful  so  to  do.^  In  the  fugitive  slave  law  of  1793  (act  of 
February  12,  1793,  chap.  7,  §  4,  1  Stat.  at.  L.  305)  a  penalty  was 
imposed  upon  any  person  who  "shall  harbor  or  conceal"  such  fugi- 
tive. The  Federal  courts,  having  occasion  to  construe  this  provision 
in  several  cases,  held  that  to  harbor  or  conceal  a  fugitive  in  violation 
of  the  statute,  the  act  must  evince  an  intention  to  elude  the  vigilance 
of  the  master  or  his  agents,  and  must  be  calculated  to  attain  that 
object;  and  that  to  relieve  the  hunger  of  a  fugitive  would  not  be 
within  the  statute  unless  accompanied  by  acts  showing  a  determina- 
tion to  disregard  the  law;^  that  "the  intention  must  enter  into  and 
give  a  character  to  the  act  of  harboring  or  concealing  a  fugitive ;"  * 

9  Tartt  V.  State   ( 1888 )   86  Ala.  26,  5  offense   is   not  committed,   in  my  judg- 

So.  577.  ment,   by  treating  the  fugitive  on  the 

^0  State   V.   Holly    (1910)    152   N.    C.  ordinary  principles  of  humanity.    .    .    . 

839,  67  S.  E.  53,  an  indictment  for  vio-  In  short,  you  may  do  any  act  which  does 

lation  of  §  3365  of  the  Kevisal  of  1905,  not  show  an  intent  to  defeat  the  claims 

quoted  ante,  §  2614.  of  the  master."     To  the  same  effect  see 

IBonnel     v.      Brotzman      (1842)      3  Jones  v.  Van  Zandt    (1843)    2  McLean, 

Watts  &  S.  178.  611,    Fed.    Cas.   No.    7,502;    Driskell  v. 

2  Jones  V.  Van  Zandt  (1843)  2  McLean,  Parish  (1849)   5  McLean,  65,  Fed.  Cas. 

596,  Fed.  Cas.  No.  7,501,  per  McLean,  No.  4,088,  per  Leavitt,  J. 
J.,  who  also  said  in  charging  the  jury:        *  Driskill   v.   Parrish    (1847)    3   Mc- 

"What  shall  constitute  a  harboring  or  Lean,  631,  Fed.  Cas.  No.  4,089. 
concealing    within    the    statute?      This 


8088  MASTER  AND  SERVAJJT.  [chap,  cxiii. 

and  that  the  word  "harbor"  is  not  precisely  defined  by  the  words 
"entertain"  or  "shelter,"  given  by  lexicographers  as  two  of  its  mean- 
ings, but  "implies  impropriety  in  the  conduct  of  the  person  giving 
the  entertainment  or  shelter  in  consequence  of  some  imputation  on 
the  character  of  the  person  who  receives  it."  °  In  harmony  with  the 
foregoing  judicial  constructions  was  the  interpretation  of  another 
Federal  statute  which  imposed  a  penalty  upon  any  person  who  "har- 
bors or  secretes"  a  deserting  seaman/  the  court  holding  that  the 
statute  was  aimed  not  only  against  all  persons  who  conceal  and 
secrete  deserting  seamen,  but  against  all  persons  who  knowingly 
furnish  them  food,  shelter,  or  other  aid  with  the  intent  thereby  to 
encourage  them  to  continue  in  their  violation  of  law,  and  to  defeat 
the  rights  of  the  master  and  owners  of  the  vessel.' 

An  action  to  recover  a  statutory  penalty  for  harboring  an  appren- 
tice is  founded  in  tort,  and  not  in  contract;  nonjoinder  of  defendants 
is  not  pleadable  in  abatement ;  and  recovery  may  be  had  against  some 
defendants,  while  no  cause  of  action  is  made  out  against  others.' 

2622.  Scienter. —  See  also  §  2606,  ante.  In  order  to  maintain  a 
civil  action  or  a  criminal  prosecution  for  enticement  or  employment 
of  another's  servant,  it  is  provided  in  nearly  all  of  the  statutes  here- 
inbefore quoted  (ante,  §  2614)  that  the  act  must  have  been  done 
"knowingly;"  that  is,  with  knowledge  that  the  servant  was  under  a 
contract  of  service  to  the  complaining  party.  Conviction  of  the  stat- 
utory offense  of  "knowingly"  employing  a  laborer  under  contract 
with  another*  cannot  be  sustained  by  proof  only  that  the  defendant 
employed  such  servant.*  In  a  suit  to  recover  a  statutory  penalty  for 
harboring  an  apprentice,  knowing  him  to  be  the  plaintiff's  appren- 
tice, it  is  immaterial  in  what  manner  the  defendant's  information 

6  Per  Mr.  Justice  Grier,  in  Van  Metre  His    other    acts,    however,    disclose    his 

V.  Mitchell  (1853)  2  Wall,  Jr.  311,  Fed.  purpose  to  aid  and  harbor  them  in  their 

Cas.  No.  16,865.  desertion.     He  met  them  at  the   dock. 

6  U.    S.   Rev.   Stat.    §   4601,   expressly  He  counseled  them  to  disregard  the  ob- 

repealed  by   the   act   of  Dec.   21,   1898,  ligation  of  their  shipping  articles.     He 

chap.  28,  §  25,  30  Stat,  at  L.  764,  U.  S.  led  them  away  in  his  company,  and  fi- 

Comp.  Stat.  1901,  p.  3081,  6  Fed.  Stat,  nally  he  furnished  the  most  convincing 

Anno.  870.  proof    of    his    purpose   by    gratuitously 

'  United   States  v.    G-rant    ( 1893 )    55  engaging  legal   counsel   in  their   behalf 

Fed.   414,   where   the   court   also   said:  to  frustrate  the  efforts  of  the  master  to 

"There  can  be  no  doubt  that  the  acts  reclaim  them." 

of  the  defendant  tended  to  and  did  en-  ^  Bonnel  v.  Brotzman  (1842)  3  Watts 

courage  and  support  the  seamen  in  their  &  S.  178. 

desertion   of   the   ship.     The   mere   fact  1  See   the   Mississippi   statute   quoted 

that  he  entertained  them  as  inmates  of  ante,  §  2614. 

his  boarding  house  would  not  of  itself  ^Jackson   v.   State    (1894)    —   Miss, 

constitute    a   violation   of   the   statute.  — ,  16  So.  299. 
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of  the  fact  was  obtained.*  It  seems  that  the  hiring  or  enticing  of  a 
servant  or  laborer  in  the  service  of  another  under  a  written  contract 
is  not  a  violation  of  the  Alabama  statute  (Alabama  Code  of  190Y, 
§  6850,  quoted  antej  §  2614)  unless  it  is  done  with  knowledge  of  the 
existence  of  the  written  contract.* 

2623.  Accrual  of  right  of  action. — Liability  for  enticing  or  em- 
ploying another's  servant  arises  immediately  upon  violation  of  the 
statute  (statutes  quoted  ante,  §  2614),  and  an  action  may  be  brought 
at  once  for  recovery  of  the  damages  given  by  the  statute.  It  is  not 
necessary  for  the  injured  party  to  wait  until  the  period  of  service 
specified  in  his  contract  with  the  servant  has  expired.^ 

2624.  Exclusiveness  of  statutory  remedy. — The  common-law  right 
to  recover  damages  in  a  civil  action  for  enticement  of  servants  (see 
cmte,  §  2596)  may  coexist  with  the  statutory  provision  making  the 
employment  or  enticement  of  contracted  servants  a  misdemeanor.^ 
If  the  statute  imposes  a  new  duty  where  none  existed  before,  and 
particularly  if  it  provides  for  the  recovery  of  special  damages,  it  in- 
dicates that  the  remedy  given  by  the  statute  for  redress  of  the  wrong 


iBonnel  v.  Brotzman  (1842)  3  Watts 
&  S.  178,  affirming  a  judgment  for  the 
plaintiff,  and  expressly  approving  the 
trial  judge's  charge  to  the  jury,  in  the 
course  of  which  he  said:  "Information 
of  a  fact  communicated  by  a  credible 
person  is,  in  general,  sufficient  knowl- 
edge to  visit  all  the  consequences  of 
knowing  upon  the  person  to  whom  the 
communication  is  made.  This  is  not,  as 
has  been  argued,  a  question  of  notice  of 
the  kind  in  which  a  party  is  not  bound 
by  the  information  given  by  one  unin- 
terested, but  it  is  a  question  of  knowl- 
edge." 

5  Tarpley  v.  State  (1885)  79  Ala.  271, 
where,  however,  the  point  was  not  posi- 
tively decided. 

If  the  second  hirer  did  not  know,  at 
the  time  of  entering  into  his  engage- 
ment, that  there  had  been  a  previous 
engagement,  but,  after  being  notified 
that  such  was  the  fact,  refuses  to  dis- 
charge the  laborer,  who  is  still  bound 
by  a  subsisting  previous  contract,  this 
is  prima  facie  evidence  of  guilt  by  the 
express  terms  of  Alabama  Code  of  1907, 
§  6851,  quoted  ante.  §  2614;  and  in 
Murrell  v.  State  (1870)  44  Ala.  367, 
the  court  (oiiter)  seemed  to  go  farther 
than  the  statute  authorized,  and  to  be 
of  opinion  that  such  refusal  to  discharge 
is  itself  a  violation  of  the  statute,  in- 


stead of  being  merely  evidence  thereof. 
Shannon's  Code  of  Tennessee,  §  4337, 
quoted  ante,  §  2614,  imposes  absolute 
liability  for  failure  to  discharge  after 
notice,  regardless  of  antecedent  igno- 
rance. 

IMcBride  v.  O'Neal  (1907)  128  Ga. 
473,  57  S.  E.  789,  an  action  for  damages 
under  Georgia  Civil  Code,  §  3713,  quoted 
ante,  §  2614.  The  right  of  action  at 
common  law  likewise  accrues  with  the 
commission  of  the  wrong;  there  is  ap- 
parently no  case  to  the  contrary,  where- 
as many  or  most  of  the  actions  were 
begun  before  expiration  of  the  period 
of  service  with  which  the  defendant  was 
alleged  to  have  interfered. 

1  Jones  V.  Blocker  (1871)  43  Ga.  331, 
is  cited  as  in  effect  so  deciding  in  John- 
son V.  Hudspeth  (1909)  134  Ga.  25,  67 
S.  E.  423.  Duckett  v.  Pool  (1890)  34 
S.  C.  311,  13  S.  E.  542,  is  a  case  where 
an  action  at  common  law  was  main- 
tained, the  South  Carolina  statute 
(quoted  ante,  §  2614)  providing  only 
for  a  criminal  prosecution. 

Sears  v.  WUtaker  (1904)  136  N.  C. 
37,  48  S.  E.  517,  was  an  action  to  re- 
cover the  penalty  of  $100  imposed  by 
the  North  Carolina  statute  (quoted 
ante,  §  2614).  The  court  held  that  the 
statute  does  not  subject  persons  to 
liability  who  induce  servants   to  break 
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therein  described  is  to  be  exclusive.^  The  Georgia  statute'  giving  a 
civil  action  for  damages  for  wrongfully  enticing  or  employing  the 
servant  of  another  undertook  to  deal  exhaustively  with  the  evil  there- 
in denounced,*  and  entirely  supersedes  the  common  law  in  respect  of 
the  unlawful  acts  therein  described.*  In  Kentucky  it  seems  that 
there  is  no  remedy  for  enticement  of  persons  under  contract  to  labor 
other  than  that  given  by  the  Kentucky  statute  (quoted  antej  §  2614).* 

2625.  Pleading  in  civil  action  for  enticement. —  In  an  action  for 
damages  for  enticing  or  employing  a  servant  under  contract  with 
another,  the  plaintiff's  pleading  is  demurrable  if  it  does  not  show 
that  the  alleged  contract  conformed  to  the  requirements  of  the  stat- 
ute.^ 

2626.  Damages  in  actions  for  enticement  or  employment. —  See  also 
§  2611,  ante.  Statutory  provision  only  for  the  recovery  of  "damages" 
for  enticing  or  employing  a  servant  "is  not  a  statute  for  the  collection 
of  debts,"  and  does  not  authorize  recovery  for  advances  made  to  the 
servant  by  reason  of  his  contract.^  A  statute  providing  for  recovery 
of  "damage  sustained  by  reason"  of  the  unlawful  employment  of  a 
laborer  before  expiration  of  his  contract  with  another  (see  Missis- 
sippi statute  quoted  ante  §  2614)  includes  damages  sustained  by 
reason  of  the  laborer's  breach  of  the  contract.*  In  a  Tennessee  case 
of  an  action  for  damages  it  was  proved  that  the  plaintiff  had  con- 

their  contracts  as  laborers  with  their  contract  with  tiie  servant  was  reduced 
employers  before  entering  into  such  to  writing  and  formally  executed  in  the 
service;  but,  said  the  court,  and  allud-  manner  prescribed  by  the  statute  in 
ing,  of  course,  to  the  common-law  rem-  force  at  that  time,  although,  tested  by 
edy,  "such  conduct,  to  be  sure,  is  action-  the  common  law  governing  suits  of  that 
able  on  the  part  of  the  party  aggrieved,  character,  the  petition  might  have  been 
and  damages  are  recoverable  accordingly   sufficient. 

as  the  circumstances  and  conditions  ^  Bourlier  Bros.  v.  MacoAiley  (1891) 
might  justify,  and  such  as  the  party  had  91  Ky.  135,  11  L.R.A.  550,  34  Am.  St. 
reasonably  suffered."  Rep.  171,  15  S.  W.  60. 

^  Kline  v.  Eulanks  (1902)  109  La.  ^Caldwell  v.  0''Neal  (1903)  117  Ga. 
242,  33  So.  211.  775,  45  S.  E.  41,  sustaining  a  demurrer 

S  Enacted  in  1901,  amended  in  1903,  to  the  plaintiff's  petition,  the  latter  not 
and  subsequently  embodied  in  Georgia  alleging  that  the  contract  was  in  writ- 
Code  1910,  §§  3712,  3713.  See  ante,  §  ing,  and  duly  executed  before  an  officer 
2614.  authorized  to  administer  oaths,  as  the 

4  "The  evil  of  wrongfully  hiring  farm  statute  then  required. 

laborers  who  were  already  in  service,"  ^  Ghrestman  v.  Russell  (1895)  73 
said  the  court  in  Caldwell  v.  O'Neal  Miss.  453,  18  So.  656,  an  action  based  on 
(1903)  117  Ga.  775,  45  S.  E.  41.  But  Mississippi  Code  of  1892,  §  1068,  which 
the  statute  is  not  confined  to  agricul-  has  since  been  amended  so  as  to  include 
tural  laborers.    See  ante,  §  2615.  advances   made.      See   Mississippi    Code 

5  Caldwell  v.   O'Neal    (1903)    117  Ga.   of  1906,  §  1146,  quoted  ante,  §  2614. 
775,  45  S.  E.  41,  holding  that  a  petition       ^  Armistead    v.    Chatters     (1893)     71 
for   damages   for  unlawfully  employing  Miss.   509,   15   So.   39,  where  the  court 
the  petitioner's  servant  was  demurrable  said  that  there  cannot  be  an  apportion- 
for  failure  to  allege  that  the  petitioner's  ment   of   damages   between  wrongdoers, 
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tracted  with  certain  negroes  to  cultivate  his  lands  during  the  year, 
the  crop  to  be  divided,  and  that  the  defendant  enticed  them  to  leave 
the  plaintiff,  and  thus  violate  their  contract.  The  statute  provided 
for  recovery  of  "such  damages  as"  the  original  employer  "may 
reasonably  sustain  by  the  loss  of  the  labor  of  said  employee."  '  The 
court  said  that,  in  estimating  the  damages,  "it  will  be  competent  to 
look  to  everything  resulting  from  the  loss  of  labor,  such  as  the  rea- 
sonable cost  of  procuring  other  labor;  the  damages  resulting 
to  crops  from  delay  in  planting,  or,  if  planted,  from  failure 
to  work  them,  or  such  kindred  damages  as  the  plaintiff  could  not  by 
reasonable  diligence  have  prevented,  and  which  would  not  have  ac- 
crued but  for  the  bad  faith  of  the  defendant."  *  The  statutes  {ante^ 
§  2614:)  do  not  usually  provide  definitely  in  respect  to  the  measure 
or  amount  of  damages  to  be  recovered,  and  therefore  the  decisions  on 
the  question  of  damages  in  actions  at  common  law  for  enticement,  etc., 
of  servants,  may  often  be  found  instructive  (see  ante,  §  2611)  in  ac- 
tions based  upon  the  statutes. 

2627.  Criminal  prosecutions  for  enticement  of  servants. — 'The 
statutory  provisions  making  the  enticement,  etc.,  of  servants  a  crim- 
inal offense  are  frequently  so  closely  associated  with  the  description 
of  the  wrong  to  which  civil  liability  is  attached — sometimes,  indeed, 
both  civil  and  criminal  liability  are  annexed  to  a  single  descriptive 
provision — that  it  has  been  deemed  expedient  to  discuss  the  ele- 
ments of  the  criminal  offense  in  the  preceding  sections  that  treat 
also  of  civil  liability  (ante,  §§  2614-2622,  2624).  The  methods  of 
prosecution  and  the  sufficiency  of  averments  depend  largely  upon 
local  statutory  provisions  regulating  criminal  procedure,  and  are  not 
generally  of  value  in  other  jurisdictions,^  especially  as  enticement, 

but  each  is  responsible  for  all  injury  which  the  plaintiff  had  agreed  to  fur- 
inflicted;  and  that  the  statute  does  not  nish,  and  which  he  necessarily  lost  by 
inflict  upon  the  laborer  the  criminal  or  reason  of  the  employee's  default. 
civil  responsibility  it  denounces  against  l  Alabama. — Where  an  aflSdavit  ini- 
the  third  person,  but  that  such  third  tiating  a  prosecution  for  violation  of 
person,  by  doing  the  thing  forbidden,  the  Alabama  statute  re-enacted  in  § 
becomes  liable  to  the  employer  for  the  6850  of  the  Alabama  Code  of  1907, 
damage  he  has  sustained  by  the  breach  quoted  ante,  §  2614,  charged  the  de- 
of  the  contract  by  the  laborer,  "to  which  fendant  with  "the  offense  of  persuading 
breach  he  is  made  a  party  by  doing  the  my  daughter"  to  leave  the  affiant's  em- 
unlawful  act."  ployment,  it  was  held  to  be  wanting  in 

3  Shannon's     Code     1896     (Tenn.)     §  requisite  certainty  because  of  the  omis- 

4338,  quoted  ante,  §  2614.  sion    to    allege    that    the    enticing    was 

i  McOutchin  v.  Taylor  (1883)  11  Lea,  knowingly  done,  and  that  the  person  en- 
259,  reversing  a  judgment  for  the  plain-  ticed  was  a  minor,  or  had  contracted  in 
tiff  because  of  error  of  the  trial  judge  in  writing  to  serve  the  afl&ant.  Qa-ndy  v. 
charging  the  jury  that  the  measure  of  ^tate  (1886)  81  Ala.  68,  1  So.  35,  af- 
damages  would  be  the  reasonable  rental  firming  a  judgment  of  conviction,  how- 
value   of   the   lands,   teams,   tools,   etc.,  ever,    since   the   defect   in   the   affidavit 
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was  not  made  a  ground  of  objection  in  indicates  with  sufficient  definiteness  as 
the  trial  court,  and,  being  curable  by  against  a  motion  in  arrest  of  judgment, 
amendment,  would  be  regarded  as  tliat  there  was  a  contract  of  employ- 
amended  on  appeal.  To  the  point  that  ment,  if  it  alleges  that  the  servant  "hsid 
an  affidavit  charging  the  enticement  of  actually  entered  the  service  of  his  em- 
a  "laborer"  under  the  same  section  of  ployer."  Hudgins  v.  State  (1906)  126 
the  statute  should  aver  that  he  was  Ga.  639,  55  S.  E.  492,  where  the  court 
under  a  written  contract  of  service,  see  said:  "The  accusation  will  not  be 
Abingdon  Mills  v.  Orogan  (1910)  167  scrutinized  with  that  degree  of  particu- 
Ala.  146,  155,  52  So.  596.  Ware  v.  State  larity  which  a  special  demurrer  would 
(1906)  145  Ala,  93,  41  So.  152,  was  a  have  required.  It  is  only  to  be  deter- 
case  of  prosecution  for  violation  of  a  mined  at  this  stage  of  the  case  whether 
provision  in  the  Alabama  Code,  quoted  the  words  of  the  accusation  allege  in 
ante,  §  2614,  by  enticing  a  minor  to  substance  a  contract.  It  alleges  .  .  . 
leave  the  service  of  his  adopted  father  that  'he  had  actually  entered  the  serv- 
or  guardian.  A  conviction  by  a.  county  ice  of  his  employer.'  There  cannot  be 
court  was  reversed,  however,  because  the  an  employment  without  a  contract.  The 
trial  was  had  upon  the  affidavit  used  relation  of  master  and  servant  usually, 
before  a  justice  of  the  peace,  tlie  county  if  not  always,  arises  as  a  result  of  a 
court  having  no  jurisdiction  to  try  the  contract.  As  against  a  motion  in  arrest 
case  except  upon  an  indictment.  of  judgment,  a  contract  of  service  suffi- 

In  a  prosecution  for  hiring  a  laborer  ciently  appears." 
in  violation  of  Alabama  Code  of  1907,  §  Louisiana. — By  construction  of  the 
6850,  quoted  ante,  §  2614,  the  defendant  Louisiana  statute  (quoted  ante,  §  2614) 
cannot  be  convicted  upon  evidence  mere-  a  conviction  in  a  criminal  prosecution 
ly  that  the  hiring  was  done  by  his  agent  for  misdemeanor  is  a  prerequisite  to  the 
or  partner,  and  not  by  himself,  although  maintenance  of  a  civil  action  to  recover 
he  Itnowingly  received  a  portion  of  the  the  double  damages  given  by  the  statute, 
rent  which  was  the  result  of  such  hir-  Kline  v.  Eubanks  (1902)  109  La.  242, 
ing.  Roselerry  v.  State  (1874)  50  Ala.  33  So.  211,  citing  Walworth  v.  Ballard 
160,  the  court  saying:  "Crime  is  in-  (1857)  12  La.  Ann.  245;  Carl  v.  Poel- 
separable  from  evil  intention,  and  the  man  (1857)  12  La.  Ann.  344. 
intention  of  one  person  cannot  be  im-  Mississippi. — ^An  affidavit  charging 
puted  to  another."  A  count  in  an  in-  that  the  defendant  did  "unlawfully"  in- 
dictment charging  a  violation  of  the  terfere  with  a  laborer  is  fatally  defec- 
same  section  of  the  Alabama  statute,  tive  where  the  statute  uses  the  word 
and  pronounced  sufficient,  is  set  forth  "wilfully."  Triplett  v.  State  (1902)  80 
in  extenso  in  Murrell  v.  State  (1870)  Miss.  379,  31  So.  743,  a  prosecution 
44  Ala.  367.  under  the  provision  re-enacted  in  Mis- 

Arlcansas. — The  affidavit  used  as  the  sissippi  Code  of  1906,  §  1146,  quoted 
basis  of  a  prosecution  for  violation  of  ante,  §  2614.  And,  in  general,  each 
the  Arkansas  act  of  1905,  quoted  ante,  statutory  element  of  the  offense  must  be 
§  2614,  is  not  demurrable  because  it  does  covered  in  a  complaint  for  violation  of 
not  contain  the  allegation  either  that  the  statute.  In  Triplett  v.  State,  last 
the  accused  "enticed  away"  or  "in-  above  cited,  the  affidavit  alleged  that 
duced"  the  laborer  to  leave  his  em-  the  defendant  interfered  with  the  prose- 
ployer.  Tucker  v.  State  (1908)  86  Ark.  cutor's  hands  "by  starting  to  move  them 
436,  111  S.  W.  275,  where  the  court  said:  off  by  night,  against  the  peace,"  etc. 
"The  affidavit  and  warrant  of  arrest  Holding  the  affidavit  insufficient,  the 
need  only  describe  in  general  terms  the  court  said:  "It  does  not  show  whether 
offense  charged  (Kirby's  Digest,  §§  2110,  the  'hands'  interfered  with  were  'labor- 
2506),  and  have  performed  their  respec-  ers'  or  'renters,'  nor  whether  they  were 
tive  offices  in  bringing  the  accused  be-  such  by  contract  for  a  'specified  time,' 
fore  the  justice;"  citing  Kinl;ead  v.  nor  whether  the  interference  was  'before 
State   (1885)   45  Ark.  536.  the    expiration    of    such    contract,'    nor 

Georgia. — While  all  the  statutory  in-  that  it  was  'without  the  consent  of  the 
gredients  of  the  offense  of  enticing  away  employer  or  landlord,'  nor  in  what  the 
a  servant  must  appear  in  an  indictment  interference  was.  'Starting  to  move' 
or  accusation  charging  one  with  a  vio-  people  is  all  right,  if  they  want  to  be 
lation  of  Georgia  Penal  Code  1910,  §  moved." 
125,  quoted  ante,  §  2614,  an  accusation       In  Jackson  v.  State   (1893)   —  Miss. 


§  2627]  ENTICEMENT.  8093 

etc.,  of  servants,  is  not  an  offense  at  common  law.'  In  an  indictment 
for  imlawful  enticement  it  is  not  necessary  to  specify  by  what  acts 
or  words  the  enticing  was  effected.*  "It  is  generally  suiEcient  to 
charge  a  statutory  offense  in  the  words  of  the  statute,  and  it  is  neces- 
sary to  be  specific  in  setting  out  the  facts  only  when  the  statute  is,  in 
terms,  too  comprehensive,  and  this  to  show  that  the  offense  is  em- 
braced in  it."  *  An  indictment  for  enticing  away  a  servant  in  vio- 
lation of  a  statute  embracing  every  kind  of  service  under  contract, 
"whether  in  writing  or  oral,"  need  not  specify  whether  the  servant's 
contract  with  the  master  was  or  was  not  in  writing.*  But  if  the  statute 
applies  only  to  servants  "by  indenture,"  or  whose  contracts  were  "in 
writing,"  an  indictment  must  aver  that  the  service  was  by  indenture, 
or  by  virtue  of  a  written  contract.®  An  indictment  for  the  statutory 
crime  of  knowingly  employing  a  servant  then  in  the  employment  of 
another  need  not  charge  the  offense  with  the  utmost  precision  of 
averment,  especially  where  a  general  statute  declares  that  every  in- 
dictment shall  be  deemed  sufiicient  if  it  charges  an  offense  in  the 
language  of  the  statute,  or  so  plainly  that  the  nature  of  the  offense 
charged  may  be  easily  understood  by  the  jury.''  In  at  least  one  state 
an  indictment  should  give  the  Christian  name,  if  known,  of  the 
laborer  or  servant  alleged  to  have  been  unlawfully  hired  or  enticed.* 

— ,  13  So.  935,  an  affidavit  charging  the  explained  and  distinguished  in  State  v. 
defendant  with  enticing  and  employing  Harwood  ( 1889 )  104  N.  C.  724,  10  S.  E. 
a    laborer,   in   violation  of   the   statute,   171. 

was  held  insufficient  to  support  a  con-  Tin  Bryan  v.  State  (1871)  44  Ga. 
viction,  because  it  did  not  show  that  328,  an  indictment  for  violation  of  a 
the  person  employed  was  a  laborer,  or  statute  substantially  re-enacted  in  Geor- 
that  the  act  complained  of  was  without  gia  Penal  Code  1910,  §  125,  quoted  ante, 
the  consent  of  the  employer.  To  the  §  2614,  charged  the  defendant  with  a 
same  effect,  see  Ward  v.  State  (1892)  misdemeanor  "for  that  the  said  Thomas 
70  Miss.  245,  12  So.  249.  Bryan,   in  the  county  and  state  afore- 

2  Per  Mclver,  Ch.  J.,  in  State  v.  Aye  said,  on  the  third  day  of  January,  in 
(1901)  63  S.  C.  458,  41  S.  E.  519.  See  the  year  eighteen  hundred  and  seventy, 
also  State  V.  Sypher  (1867)  19  La.  Ann.  did  then  and  there  unlawfully  employ 
71.  Mitchell  Daniel,  colored,  the  servant  of 

3  State  V.  Harwood  { 1889 )  104  N.  C.  one  Philip  West,  during  the  term  for 
724    10  S.  E.  171.  which  he  was  employed,  the  said  Thomas 

*  State  V.  Harwood  ( 1889 )  104  N.  C.  Bryan  knowing,  then  and  there,  that 
724,  10  S.  E.  171,  where  the  indictment,  the  said  servant,  Mitchell  Daniel,  col- 
which  was  held  sufficient,  for  enticement  ored,  was  then  in  the  employment  of 
and  harboring  in  violation  of  the  stat-  said  Philip  West,  and  that  his  term  of 
ute,  is  quoted  m  extenso.  service  had  not  expired,  contrary,"  etc. 

estate  v.  Harwood  (1889)  104  N.  C.  The  indictment  was  held  sufficient  as 
724,  10  S.  E.  171,  where  the  prosecu-  against  the  contention  that  the  pleader 
tion  was  based  upon  a  statute  which  should  have  stated  what  the  term  was 
did  not  contain  the  word  "indenture,"  for  which  the  employment  was  made, 
now  appearing  in  the  North  Carolina  rather  than  use  the  words  "during  the 
statute  quoted  ante,  §  2614.  term." 

estate  V.  iJtce   (1877)    76  N.  C.  194,      i Roseberry  v.  State    (1874)    50  Ala. 
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And  in  Georgia  it  was  held  that  the  prosecuting  attorney's  written 
accusation  for  employing  the  servants  of  another  in  violation  of  the 
statute'  must  state  the  name  of  that  other  person,  and  if  the  defend- 
ant employed  the  servants  by  an  agent,  the  name  of  the  agent  should 
also  be  alleged.^" 

Frequently  the  same  language  that  is  used  in  the  statute  to  define 
vmlawful  interference  with  contracts  for  service  is  also  applied,  in  the 
same  section  of  the  statutes,  to  contracts  of  renters  of  lands  (see 
statutes  quoted  ante,  §  2614),  but  a  conviction  under  an  indictment 
charging  the  unlawful  enticement  of  a  person  imder  contract  to  labor 
will  not  be  justified  by  proof  that  the  contract  was  one  of  renting.^* 

By  statute  in  some  jurisdictions  the  enticement  of  an  apprentice 
is  or  was  a  criminal  offense,  and  cases  of  criminal  prosecutions  there- 
for occasionally  appear  in  the  reports.** 

160,    a   prosecution   for   an   offense   de-  any  person,  by  himself  or  agent,  shall 

scribed    in    Alabama    Code    of    1907,    §  be  guilty  of  employing,"  etc. 

6850,   quoted   ante,   §    2614,   where   the  ^0  Hudson  r.  State  (1872)  46  Ga.  624. 

court  said:     "The  prosecution  is  not  un-  H  Mondsohein  v.  State  (1892)  55  Ark. 

like   that    for   decoying   away   a    child,  389,  18  S.  W.  383. 

or    kidnapping    a    person,    wherein   the  18  Owen  v.  State   ( 1872 )   48  Ala.  328, 

forms  prescribed  in  the  Revised  Code  re-  holding  that  if  an  indenture  of  appren- 

quire  the  name  of  such  child  or  person  ticeship  is  offered  by  the  state  to  prove 

to  be  mentioned.     When  it  is  necessary  that  the  person   charged  to   have  been 

to  allege  the  name,  the  allegation  must  enticed,  etc.,  was  an  apprentice,  and  the 

be    sufficiently    descriptive   to    establish  name    in    the    indictment    was    George 

identity;  else  the  defendant  may  be  em-  Blair,  and  in  the  indenture  he  was  called 

barrassed  in  his  defense,  and  might  not  a  certain  boy  named  George,  this  was 

have  the  benefit  of  the  judgment  in  an-  not  a  variance,  but  a  defective  descrip- 

other  prosecution  for  the  same  offense,  tion  that  may  be  aided  by  parol  proof. 

When  the  name  is  unknown,  it  may  be  State  v.  Conover  (1839)  3  Harr.  (Del.) 

so    alleged    without    further    identifica-  565,  holding  that  an  act  of  1837  against 

tion,  as  in  the  case  of  an  accused'  per-  enticing  "negro  or  hired  slaves  or  in- 

son.    Rev.  Code,  §  4113 ;  Bryant  v.  State  dented   servants,"    being   highly   penal, 

(1860)   36  Ala.  270."  ought  not  to  be  enlarged  so  as  to  em- 

9  The  statute  then  providing  that  "if  brace  apprentices. 
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A.  Tortious  injury  to  servant. 

2628.  The  right  of  action. —  Tor  loss  of  service  of  a  servant  on  ac- 
count of  a  personal  injury  to  him  by  the  tortious  act  of  another,  the 
master  may  maintain  an  action  for  damages  against  the  wrongdoer, 
and  it  is  not  necessary  to  show  that  the  person  whose  service  has  been 
lost  by  the  plaintiff  was  either  his  apprentice  or  his  child.*  The 
same  rule  supports  an  action  by  a  parent  for  an  injury  to  his  minor 
child  (see  §  2633,  post),  and  by  a  husband  for  an  injury  to  his  wife 
(see  §  2650,  post).  "The  reason  and  foundation  upon  which  this 
doctrine  is  built  seem  to  be  the  property  that  every  man  has  in  the 
service  of  those  whom  he  has  employed,  acquired  by  the  contract  of 
hiring,  and  purchased  by  giving  them  wages"  ^  Actual  damage  to 
the  plaintiff  is  an  essential  ingredient  of  his  cause  of  action.^  Thus, 
a  master  has  no  right  of  action  for  an  assault  and  battery  committed 
upon  his  servant,  if  no  loss  of  service,  nor  any  impairment  of  capac- 
ity to  render  service,  has  been  caused  thereby.*  A  good  cause  of  ac- 
tion was  stated  against  a  railroad  common  carrier  in  a  declaration 
alleging  that  the  plaintiff's  apprentice  was  a  passenger  for  hire  on 
the  defendant's  train,  and  was  injured  by  the  defendant's  negligence, 
whereby  the  plaintiff  lost  his  services.'  A  master  has  a  right  of  ac- 
tion for  the  seduction  of  his  maid  servant  and  consequent  loss  of  her 
services,  though  he  be  not  her  parent  or  other  relative.*  "Where  a 
married  woman  had  separated  from  her  husband  and  lived  with  her 
father  and  acted  as  his  servant,  the  father  maintained  an  action  of 

1  Hall  V.  Hollander  (1825)  4  Barn,  small  battery,  shall  have  an  action;  and 
&  C.  660,  7  Dowl.  &  R.  133,  4  L.  J.  the  reason  of  the  diflference  is  that  the 
K.  B.  39,  per  Abbott,  Ch.  J.  master  has  not  any  damage  by  the  per- 

2  Per  Jewett,  J.,  in  Woodward  v.  sonal  beating  of  his  servant,  but  by 
Washburn   (1846)    3  Denio,  369,  374.  reason   of   a   per   quod,   viz.,   per   quod 

3  "The  loss  of  service  is  the  cause  of  servitium,  etc.,  amisit;  so  that  the  orig- 
action.  The  cases  so  holding  are  too  inal  act  is  not  the  cause  of  his  action, 
numerous  to  need  citation."  Per  Taft,  but  the  consequent  upon  it,  viz.,  the 
J.,  in  Trow  v.  Thomas  (1898)  70  Vt.  loss  of  his  service,  is  the  cause  of  his 
580,   585,  41  Atl.   652.  action;    for   be   the   battery  greater   or 

*  Fluker   v.    Georgia   R.   &   Bkg.    Co.  less,   if   the  master   doth   not   lose  the 

(1888)  81  Ga.  461,  2  L.R.A.  843,  12  Am.  service  of  his  servant,  he  shall  not  have 

St.   Rep.    328,    8    S.   E.   529,    following  an  action."    See  also  Bell  v.  Central  R. 

Marys' s  Case  (1613)   9  Coke,  113  a,  the  Co.    (1884)    73   Ga.   520. 

case  most  frequently  referred  to  on  this  i  Ames  v.   Union  R.   Co.    (1875)    117 

subject,   where    it   was   said:      "If   my  Mass.  541,  19  Am.  Rep.  426,  overruling 

servant   is  beat,   the   master   shall   not  a,  demurrer  to  the  declaration,  which  is 

have  an  action  for  this  battery,  unless  set  forth  in  full. 

the  battery  is  so  great  that  by  reason  6  Fores  v.  Wilson  (1791)  Peake,  N.  P. 

thereof  he  loses  the  service  of  his  serv-  Gas.  55,  3  Revised  Rep.  652. 
ant,  but  the  servant  himself,  for  every 
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trespass  against  a  person  by  whom  she  was  assaulted  and  debauched 
and  had  a  child.'' 

The  defendant's  knowledge  of  the  existence  of  the  relation  of 
master  and  servant,  which  must  be  proved  in  order  to  support  an  ac- 
tion for  enticement  of  a  servant  (§  2606,  ante),  or  for  injury  to  a 
minor  child  employed  in  dangerous  work  without  the  consent  of  the 
parent  (§  2644,  post),  is  not  necessary  in  this  class  of  actions.* 

Without  seeking  to  recover  damages  for  loss  of  services  of  a  serv- 
ant, a  master  may  have  a  good  cause  of  action  against  one  who 
maliciously  injures  him  (the  master)  by  unlawfully  interfering  with 
the  servant.' 

2629.  Death  of  servant. —  At  common  law  no  civil  action  could  be 
maintained  for  the  death  of  a  human  being  caused  by  the  wrongful 
act  or  negligence  of  another,  or  for  any  damages  suffered  by  any 
person  in  consequence  of  such  death,^  and  a  master  has  no  right  of 


T  Palmer  v.  Baum  (1905)  123  111. 
App.  584,  where  no  seduction  of  the 
woman  was  proved,  and  none  in  fact  was 
charged  in  the  declaration,  the  action 
being  in  form  trespass  vi  et  a/rmis,  and 
the  defendant  unsuccessfully  contended 
that  the  daughter's  husband  had  the 
exclusive  right  to  sue.  In  Harper  v. 
Luffkin  (1827)  7  Barn.  &  C.  387,  it 
appeared  that  the  plaintiff's  daughter 
had  been  married  eight  years,  had  two 
children,  and  had  for  five  years  been 
separated  from  her  husband,  who  never 
during  that  period  had  any  access  to 
her.  After  this  separation  she  returned 
to  her  father's  house  and  lived  with  him, 
acting  as  his  servant.  During  such  res- 
idence with  her  father  she  became  ac- 
quainted with  the  defendant  and  had  a 
child  by  him.  For  the  defendant  it  was 
contended  that  the  relation  of  master 
and  servant  could  not,  under  such  cir- 
cumstances, exist  between  plaintiff  and 
his  daughter.  The  defendant  entered  a 
motion  for  nonsuit  upon  the  ground 
that,  inasmuch  as  the  action  was  found- 
ed upon  the  loss  of  the  daughter's  serv- 
ice, and  the  husband  had  not  consented 
to  his  wife  becoming  the  servant  of  her 
father,  and  might  at  any  time  reclaim 
her,  the  relation  of  master  and  servant 
could  not  exist  between  the  plaintiff 
and  his  daughter,  and  that  therefore  the 
very  ground  of  the  action  failed.  In 
overruling  the  motion  the  court  said: 
"This  motion  depends  upon  the  question 
whether  the  plaintiff's  daughter  could, 
M.  &  S.  Vol.  VII.— 507. 


under  the  circumstances  which  appeared 
in  evidence,  be  considered  as  his  servant. 
It  was  not  disputed  that  she  performed 
various  acts  of  service,  but  it  is  said 
that  a  married  woman  living  apart  from 
her  husband  could  not  make  a  contract 
of  service.  In  many  instances  married 
women  are  in  fact  hired  as  servants. 
Such  contracts  are  no  doubt  liable  to 
be  defeated  at  the  will  of  the  husband. 
He  may  put  an  end  to  that  relation  of 
master  and  servant,  but  unless  he  inter- 
feres, it  by  no  means  follows  that  sucli 
a  relation  may  not  exist,  especially  as 
against  third  persons  who  are  wrong- 
doers. It  appears  to  me  that  such  a 
relation  might,  and  did  in  fact,  exist 
in  this  case,  and  that,  in  the  absence  of 
any  interference  by  the  husband,  it  is 
not  competent  to  the  defendant  to  set 
up  his  rights  as  an  answer  to  the  ac- 
tion." 

8  Per  Lord  Kenyon  in  Fores  v.  Wilson 
(1791)  Peake,  N.  P.  Gas.  55,  3  Revised 
Rep.  652. 

9  St.  Johnshury  &  L.  C.  R.  Co.  v.  Hrint 
(1882)  55  Vt.  570,  45  Am.  Rep.  639, 
where  the  defendant  was  held  liable  for 
maliciously  delaying  the  plaintiff's 
railroad  train  by  causing  the  arrest  of 
the  engineer  on  civil  process  when  no 
cause  of  action  existed  against  him. 

1  Bishop,  Non-Contract  Law,  §  1268 ; 
Baker  v.  Bolton  (1807)  1  Campb.  493, 
10  Revised  Rep.  734;  Oshorn  v.  Gillett 
(1873)  L.  R.  8  Exch.  88,  42  L.  J.  Exch. 
N.  S.  53,  28  L.  T.  N.  S.  197,  21  Week. 
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action  for  loss  of  services  of  a  servant  instantly  killed  by  the  tortious 
act  of  another.* 

2630.  Relation  of  master  and  servant. — Cndouhtedly  there  must  be 
a  relation  of  master  and  servant  in  order  to  support  an  action  for 
loss  of  service.^  But  the  relation  exists  between  the  person  who 
hires  another  for  any  definite  period,  it  seems  even  for  a  day,  and  the 
one  thus  employed;*  "between  the  plaintiff  and  the  person  who  is 
disabled  or  prevented  from  performing  the  service  he  has  contracted 
to  perform,  by  the  tortious  act  of  the  defendant."  *  It  is  enough  to 
subject  the  defendant  to  liability  that  the  relation  of  master  and  serv- 
ant which  they  have  established  between  themselves,  and  which 
they  were  content  to  treat  as  requiring  the  service,  had  not  been 
terminated  when  the  loss  of  service  occurred.*  In  an  English  case  a 
plaintiff  was  nonsuited  in  his  action,  wherein  he  alleged  that  he  was 
the  manager  of  an  opera  house  and  had  engaged  one  Breda  as  a 
public  singer  during  the  season,  and  that  the  defendant  had  assaulted 
and  beat  the  said  Breda,  per  qwod  the  plaintiff  lost  his  services  as 
a  public  performer.  Chief  Justice  Eyre  said  he  did  not  think  the 
court  had  ever  gone  further  than  the  case  of  a  menial  servant,  and 
observed  that,  if  the  present  action  could  be  supported,  every  man 
wlr^se  servant,  whether  domestic  or  not,  was  kept  away  a  day  from 
his  business,  could  maintain  an  action;  and  he  concluded  by  declar- 
ing his  opinion  that  Breda  was  no  servant  at  aU.^  But  in  a  New 
York  case  a  merchant  whose  clerk  of  full  age,  hired  by  the  year, 
was  unlawfully  imprisoned  by  the  defendant  for  half  an  hour,  re- 
covered damages  for  his  temporary  loss  of  service.* 

Rep.  409;   MoUle  L.  Ins.  Co.  v.  Brame  (1791)   Peake,  N.  P.  Cas.  55,  3  Revised 

(1877)    95   U.   S.   754,   24  L.  ed.   580;  Rep.  652;  Mercer  v.  Jackson  (1870)   54 

Carey   v.   Berkshire   R.    Co.    (1848)     1  111.   397. 

Cush.  475,  48  Am.  Dec.  616;   Hyatt  v.  2  See  Woodward  v.  Washburn  (1846) 

Adams   (1807)   16  Mich.  180;  Whitford  3  Denio,  369,  372. 

V.  Panama  R.  Co.  (1861)  23  N.  Y.  465;  3  Per    Jewett,    J.,    in    Woodiaard    v. 

Sorenson   v.   Balaban    (1891)    11   App.  Washburn  (1846)  3  Denio,  369,  374. 

Div.  164,  42  N.  Y.  Supp.  654;  Stevenson  *Per  Sawyer,  J.,  obiter,  in  Campbelt 

V.  W.  M.  Ritter  Lumber  Co.  (1908)  108  v.  Cooper  (1856)   34  N.  H.  49,  68. 

Va.  575,  18  L.R.A.(N.S.)   316,  62  S.  E.  6  Taylor  v.  IVeri    (1795)    1  Esp.  386, 

351.    See  also  cases  cited  §§  2635,  2651,  a  case  which  was  not  overruled  in  Lum- 

post.  ley   V.    Gye    (1853)    2    El.    &   Bl.   216, 

aOsborn  v.    CHllett    (1873)    L.   R.    8  243-244,    1    Eng.    Rul.    Cas.    706,    but 

Exch.  88,  42  L.  J.  Exch.  N.  S.  53,  28  Wightman,  J.,  there  said  that  "the  case 

L.   T.  N.   S.   197,   21   Week.  Rep.   409;  was  very  little  discussed,   was  a  deci- 

Clark  V.  London  General  Ommbus   Co.  sion  at  nisi  prius,  and  does  not  appear 

(1906)   2  K.  B.  648,  2  B.  R.  C.  694,  75  to  have  undergone  much  consideration." 

L.  J.  K.  B.  N.  S.  907,  95  L.  T.  N.  S.  6  Woodward  v.   Washburn    (1846)    3 

435,  22  Times  L.  R.  691.  Denio,  369. 

1  Per  Lord  Kenyon  in  Fores  v.  Wilson 
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2631.  Pleading. —  Trespass  is  a  proper  form  of  action  for  the  master 
where  the  injury  to  the  servant  was  inflicted  by  assault  and  battery/ 
but  an  action  on  the  case  is  perhaps  the  usual  form  of  remedy,  what- 
ever be  the  nature  of  the  tort*  The  plaintiff  must  allege  the  special 
damage  he  has  sustained  by  the  tortious  injury  to  his  servant,  per 
quod  servitium  a/misit}  If  he  desires  to  recover  for  prospective  or 
probable  future  loss  of  service,  it  is  at  least  prudent  to  claim  therefor 
in  the  declaration.* 

2632.  Damages. — Where  the  injured  servant  is  the  plaintiff's  ap- 
prentice, damages  may  be  awarded  not  only  for  loss  of  his  service 
before  action  brought,  but  for  prospective  loss  to  the  time  when  the 
evidence  shows  that  his  disability  may  be  expected  to  cease ;  ^  as  in 
the  case  of  injuries  of  a  more  or  less  permanent  character  to  a  minor 
child  or  a  wife  (§§  2638,  2653,  post).  The  master  may  recover  for 
the  expense  of  medicines,  medical  services,  and  the  like,  for  his  serv- 
ant tortiously  injured  by  the  defendant,  if  the  master  was  under 
a  legal  obligation  to  pay  for  them.*  In  an  action  for  damages  for 
debauching  a  female  domestic  servant,  the  jury  may  consider  the 
master's  disgrace  and  humiliation,  if  he  is  so  connected  with  the  serv- 
ant as  to  be  capable  of  receiving  injury  through  his  dishonor.* 
Where  the  master  of  a  female  servant  is  not  her  parent  or  in  loco 
parerdis^  his  damages  for  her  seduction  must  be  limited  to  out-of- 
pocket  expenses  on  account  of  his  being  deprived  of  her  services,  and 
injury  to  his  feelings  is  not  a  proper  element  of  damage.*  The  master 
recovers  nothing  for  pain  and  suffering  endured  by  the  servant,'  or 
for  loss  of  the  servant's  society,  even  where  the  injured  servant  is 

1  Ditcham  v.  Bond  (1814)  2  Maule  &  were  without  means,  and  the  state  stat- 
S.  436.  ute  cast  the  obligation  upon  the  father 

*  For  instance,  the  action  was  case  to  care  for  them.  Compare  Mercer  v. 
in  Woodward  v.  Washhurn  (1846)  3  Jackson  (1870)  54  111.  397,  where  the 
Denio,  369.  father  was  held  not  entitled  to  recover 

As  to  form  of  action,  see,  further,  §  for  such  expenses  voluntarily  paid  by 

2637,  post.  him   in   behalf   of   an   adult   son,   who, 

*  3  Bl.  Com.  142.  moreover,  was  not  really  in  the  father's 
4  See  Hodsoll  v.   Stallebrass    (1840)  service. 

11  Ad.  &  El.  301,  3  Perry  &  D.  200,  9        « Palmer   v.    Baum    (1905)     123    111. 

Car.  &  P.  63,  9  L.  J.  Q.  B.  N.  S.  132,  App.  584,  holding  that  the  father  of  an 

and  §  2637,  post.  adult  daughter  living  in  his  household 

i  Hodsoll  v.  Stallebrass  (1840)  11  Ad.  as   a  member   of  his   family  might  be 

&  El.  301,  3  Perry  &  D.  200,  9  Car.  &  P.  entitled   to  such   damages  against  one 

63,  9  L.  J.  Q.  B.  N.  S.  132.  who  assaulted  her  and  thereby  got  her 

2  Union  P.  R.  Co.  v.  Jones  (1895)  with  child,  although  it  was  not  a  case 
21   Colo.   340,   40  Pac.   891,  where  the  of  seduction. 

servants  injured  in  a  railroad  accident  ^MoKetizie   v.    Hardmge    (1906)    23 

were   adult   daughters  of  the   plaintiff.  Times  L.  R.  15. 

rendering    service    as   members    of    his  6  Union  P.  R.  Co.  v.  Jones  ( 1895 )  21 

family  and  without  compensation,  and  Colo.  340,  40  Pao.  891. 
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an  adult  daughter  of  the  plaintiff  living  with  him  and  performing 
voluntary  service  in  his  household;*  nor  in  the  latter  case  can  he 
recover  anything  on  account  of  his  own  mental  anguish  and  distress 
caused  by  the  daughter's  misfortune.'' 


B.    TOETIOTJS    INJUBT    TO    MINCE    CHILD.       In    GENEEAI,. 

2633.  The  rule  of  liability. — When  a  tortious  injury  to  a  minor 
child  causes  pecuniary  loss  to  the  parent,  the  latter  has  a  right  of  ac- 
tion at  common  law  against  the  wrongdoer.^  "The  father  is  under 
obligations  to  support  his  minor  children,  and  entitled  to  receive  the 
benefits  of  their  labor.  If  the  injury  increases  the  expense  of  the  one 
or  lessens  the  value  of  the  other,  he  suffers  loss,  and  to  this  extent 
has  a  legal  right  to  reimbursement."  ^  It  is  commonly  declared,  and 
often  with  antithetical  emphasis,  that  the  parent's  right  of  action  is 
f  oimded  upon  the  relation  of  master  and  servant.^  Thus,  "the  action 
for  damages,  per  quod  servitium  amisit,  pertains  to  the  relation  of 
master  and  servant,  and  not  to  the  mere  relation  of  parent  and  child," 
said  the  l^ew  Jersey  supreme  court*    "It  stands  on  the  same  ground 


6  Ihid. 

■3  Hid. 

1  Addison,  Torts,  583. 

e  Sawyer  v.  Sauer  (1873)  10  Kan. 
519,  per  Brewer,  J.  "The  basis  of  the 
father's  right  to  the  services  of  his  mi- 
nor children  ...  is  derived  from 
the  obligation  the  law  imposes  upon 
him  to  maintain,  educate,  and  protect 
the  child."  Furmwn  v.  Van  Sise  (1874) 
56  N.  Y.  435,  15  Am.  Rep.  441.  Practi- 
cally the  same  language  is  used  in 
Woeckner  v.  Erie  Electric  Motor  Co. 
(1897)   182  Pa.  182,  37  Atl.  936. 

8  In  Whitney  v.  Hitohcoch  (1847)  4 
Denio,  461  ( a  father's  action  for  assault 
and  battery  upon  his  minor  daughter), 
the  court  said:  "The  present  suit  is 
brought  for  the  loss  of  the  services  of 
his  servant,  which  the  plaintiflF  says  he 
has  sustained  in  consequence  of  the  in- 
jury which  the  defendant  has  inflicted 
upon  her." 

It  is  not  necessary  that  the  child  shall 
be  employed  by  the  parent  at  a  fixed 
wage  to  establish  the  relation  of  mas- 
ter and  servant.  "It  grows  out  of  the 
relation  of  the  parties."  Franklin  v. 
Butcher  (1910)  144  Mo.  App.  660,  129 
S.  W.  428. 

4  Callaghan  v.  Lake  Hopatoong  Ice  Co. 
(1903)    69   N.   J.  L.   100,  54  Atl.  223, 


per  Pitney,  J.  To  the  same  eflfect,  see 
the  opinions  in  Trow  v.  Thomas  (1898) 
70  Vt.  580,  41  Atl.  652;  Eetmesey  v. 
Bava/rian  Brewing  Co.  (1895)  63  Mo. 
App.  Ill;  Covington  Street  R.  Co.  v. 
Packer  (1892)  9  Bush,  455,  15  Am. 
Rep.  725 ;  Jackson  v.  Pittsburgh,  C.  C.  <£• 
St.  L.  R.  Go.  (1894)  140  Ind.  241,  243, 
49  Am.  St.  Rep.  192,  39  N.  E.  663; 
Bridger  v.  Ashville  &  8.  R.  Go.  (1887) 
27  S.  C.  456,  13  Am.  St.  Rep.  653,  3 
S.  E.  860 ;  Kennedy  v.  New  York  G.  &  H. 
R.  R.  Co.  (1885)  35  Hun,  186;  Steven- 
son v.  W.  M.  Ritter  Lumber  Co.  (1908) 
108  Va.  575,  578,  18  L.R.A.(N.S.)  316, 
62  S.  E.  351;  Scamell  v.  St.  Louis 
Transit  Co.  (1903)  103  Mo.  App.  504, 
77  S.  W.  1021;  Taylor  v.  Chesapeake  <£• 
0.  R.  Co.  (1896)  41  W.  Va.  704,  24 
S.  E.  631 ;  Rooney  v.  Milioaukee  Chair 
Co.  (1886)  65  Wis.  397,  27  N.  W.  24. 
"The  right  of  the  father  to  maintain  an 
action  for  a  personal  injury  done  to  his 
child  would  seem  to  grow  out  of  the 
right  which  he  has  to  its  services;  and 
therefore  this  action  may  be  said  to  be 
founded  upon  the  relation  rather  of  mas- 
ter and  servant,  than  that  of  parent 
and  child,  and  the  loss  of  the  services 
of  the  child  by  reason  of  the  injury." 
Wilt  V.  Vickers  (1839)  8  Watts,  227, 
232. 
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as  the  right  of  the  master  to  the  labor  and  services  of  his  apprentice," 
said  the  ISTew  Hampshire  supreme  court/  a  comparison  peculiarly 
apt,  in  view  of  the  domestic  relations  of  the  master  and  apprentice, 
and  of  the  fact  that  an  apprentice  and  a  child  are  alike  bound  for  a 
definite  term  of  service.^  But  a  distinction  has  been  well  drawn  that, 
while  this  doctrine  as  to  the  basis  of  liability  undoubtedly  applies  to 
actions  brought  by  a  parent  for  injuries  to  his  child,  when  such  ac- 
tions are  brought  for  the  loss  of  the  child's  services,'  it  does  not  apply 
to  a  case  where  the  parent  seeks  to  recover  his  expenses  necessarily 
incurred  in  consequence  of  the  injury  sustained  by  the  child,  and  the 
ground  of  action  to  that  extent  is  to  be  assigned  to  the  relation  of 
parent  and  child.'  The  distinction  may  be  of  vita]  importance  in 
some  cases,  as  will  presently  be  shown  (see  §  2634,  post). 

Almost  without  exception  the  parent's  right  of  action  extends  to 
every  variety  of  tort  causing  personal  injury  to  the  child,  whereby 
the  parent  suffers  pecuniary  loss.^  For  example,  in  the  domain  of 
this  species  of  actionable  wrong  is  a  nuisance  of  stagnant  water  on 
the  defendant's  land,  causing  sickness  of  the  child  ;^''  and,  on  the 
other  hand,  is  a  tort  consisting  of  a  criminal  assault  and  battery  upon 
the  child. ^^  Generally  speaking,  an  action  by  the  parent  for  his  loss 
of  service  and  necessary  expenses  will  lie  wherever  the  defendant's 
act  or  omission  gives  a  cause  of  action  in  tort  by  the  child  to  recover 
its  own  damages.** 

iWhitaker  v.  Warren    (1880)    60  N.  Ditcham  v.  Bond   (1814)   2  Maule  &  S. 

H.  20,  22,  49  Am.  Rep.  302.  436. 

6  See,    as   to    apprentices,    chap.    XC,  12  Contributory  negligence  of  the  par- 

ante.  ent,  whether  it  be  imputable  to  the  child 

T  Dennis  V.  Clark  (1848)  2  Cush.  347,  or    not,    will   defeat   the   parent's    own 

350,  48  Am.  Dec.  671.  action.     See  Southern  R.   Co.  v.  Shipp 
i  Dennis  v.  Clarh  (1848)  2  Gush.  347,  (1910)  169  Ala.  327,  53  So.  150;  Reeves 

351,  48  Am.  Dec.  671.  v.  Anniston  Knitting  Mills   (1910)    166 

9  A  cause  of  action  does  not  accrue  Ala.  645,  52  So.  142;  South  &  North 
to  the  parent  by  reason  of  a  tort  com-  Ala.  R.  Co.  v.  Donovan  (1887)  84  Ala. 
mitted  upon  his  minor  child  if  the  par-  141,  4  So.  142 ;  Pratt  Goal  <&  I.  Co.  v. 
ent  suffers  no  present  or  prospective  Brawley  (1888)  83  Ala.  371,  3  Am.  St. 
pecuniary  loss.  See  Marys's  Case  Rep.  751,  3  So.  555;  St.  Louis,  I.  M.  d 
(1613)  9  Coke,  113a;  FluJcer  v.  Georgia  8.  R.  Co.  v.  Colum  (1903)  72  Ark.  1, 
B  d  Bkg.  Go.  ( 1888 )  81  Ga.  461,  2  77  S.  W.  596 ;  Hooper  v.  Southern  R.  Co. 
L.R.A.  843,  12  Am.  St.  Rep.  328,  8  S.  (1900)  112  Ga.  96,  37  S.  E.  165;  Ghi- 
E  529-  Plummer  v.  Well  (1825)  1  cago  &  A.  R.  Co.  v.  Logue  (1895)  158 
Ware    69,  Fed.  Cas.  No.  11,234.  111.  621,  42  N.  E.  53;  Albertson  v.  Ke- 

10  iockett  V.  Ft.  Worth  £  R.  G.  R.  okuk  d  D.  M.  R.  Co.  (1878)  48  Iowa, 
Co.  (1890)  78  Tex.  211,  14  S.  W.  564.  292;  Danna  v.  Monroe  (1911)  129  La. 
A  similar  case  is  Adams  Hotel  Co.  v.  138,  55  So.  741;  Creed  v.  Kendall 
GoU  (1899)  3  Ind.  Terr.  50,  63  S.  W.  (1892)  156  Mass.  291,  31  N.  E.  6;  Feld- 
4Yg  ma/n  v.  Detroit   United  R.   Co.    (1910) 

li  Among  many  such  cases,  see  WUt-  162  Mich.  486,  127  N.  W.  687 ;  Baker  v. 
ney  v.  Hitchcock   (1847)   4  Denio,  461;    Flint  &  P.  M.  B.  Co.   (1892)   91  Mieh. 
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At  common  law  a  father's  cause  of  action  either  for  loss  of  his 
child's  services  or  for  medical  expenses,  etc.,  incurred,  does  not  sur- 
vive, and  his  action  therefor  abates  by  his  death  before  judgment.^* 

A  parent  has  a  right  of  action  for  tortious  injury  to  a  son  or  daugh- 
ter who  has  arrived  at  the  age  of  majority,  but  is  in  the  actual  serv- 
ice of  the  parent,**  under  the  same  conditions  that  support  an  action 
by  a  master  eo  nomine  for  injury  to  his  servant.** 

Actions  for  enticement  and  harboring  of  minor  children  have  been 
discussed  in  a  preceding  chapter  (cxiii.),  and  actions  for  abduction 
of  minor  children  (§  2648,  post)  and  for  seduction  of  daughters 
(§  2649,  post)  are  also  treated  elsewhere. 

2634.  Injury  to  child  of  tender  years. — [t  seems  to  be  the  doctrine 
of  the  law  of  England  that  the  right  of  a  parent  to  maintain  an  ac- 
tion for  an  injury  to  his  minor  child  from  the  tortious  act  of  a  third 
person  is  founded  exclusively  upon  the  loss  of  service,*  and  that  the 
parent  has  no  remedy  even  for  expenses  incurred  unless  the  child  is 
old  enough  to  be  capable  of  rendering  some  act  of  service.^  It  was 
apparently  so  decided  by  the  court  of  King's  bench  in  1825,  ignoring 


298,  16  L.R.A.  154,  30  Am.  St.  Rep. 
471,  51  N.  W.  897;  Honegsberger  v. 
Second  Ave.  R.  Co.  (1864)  2  Abb.  App. 
Dec.  378;  Kennedy  v.  tiew  York  C.  & 
H.  R.  R.  Co.  (1885)  35  Hun,  186;  Mar- 
tin V.  Wood  (1889)  1  Silv.  Sup.  Ct. 
212,  5  N.  Y.  Supp.  274 ;  Burke  v.  Broad- 
way &  8.  Ave.  R.  Co.  (1867)  49  Barb. 
529;  Cincinnati  v.  Gregory  (1895)  3 
Ohio  N.  P.  142,  4  Ohio  S.  &  C.  P.  Dec. 
223 ;  Pollack  V.  Pennsylvania  R.  Co. 
(1905)  210  Pa.  634,  105  Am.  St.  Rep. 
846,  60  Atl.  312;  Enright  v.  Pittsburg 
Junction  R.  Co.  (1903)  204  Pa.  543,  54 
Atl.  317 ;  Woeckner  v.  Erie  Electric  Mo- 
tor Co.  (1897)  182  Pa.  182,  37  Atl.  936; 
Harkins  v.  Pittsburg,  A.  d>  M.  Traction 
Co.  Corp.  (1895)  173  Pa.  146,  33  Atl. 
1044;  Glassey  v.  Hestonville,  M.  &  F. 
Pass.  R.  Co.  (1868)  57  Pa.  172;  Perm- 
sylvania  R.  Co.  v. 'Kelly  (1858)  31  Pa. 
372;  Fineman  v.  Philadelphia  Rapid 
Transit  Go.  (1910)  42  Pa.  Super.  Ct. 
379;    Postal    Teleg.-Cable   Co.   v.   Zopf, 

(1894)  93  Tenn.  369,  24  S.  W.  633; 
Lutcher   &    M.    Lumber    Co.    v.    Dyson 

(1895)  —  Tex.  Civ.  App.  — ,  30  S.  W. 
61;  Avey  v.  Galveston,  H.  &  8.  A.  R. 
Co.  (1891)  —  Tex.  — ,  17  S.  W.  31; 
Texas  &  P.  R.  Co.  v.  Ball  (1903)  —  Tex. 
Civ.  App.  — ,  73  S.  W.  420;  Holdridge 
V.  Mendenhall  (1900)  108  Wis.  1,  81 
Am.  St.  Rep.  871,  83  N.  W.  1109. 


While  consent  of  the  parent  will  pre- 
vent his  recovery  for  injury  to  his  mi- 
nor child  vfhere  the  ground  of  recovery 
alleged  consists  alone  in  the  fact  that 
the  defendant  had  employed  the  minor 
in  a  dangerous  employment  (see  §  2645, 
post),  consent  to  the  minor's  employ- 
ment vpill  not  bar  the  parent's  recovery 
of  damages  arising  out  of  injuries 
caused  to  the  minor  by  the  negligence 
of  the  employer.  Texas  &  P.  R.  Co.  v. 
Putman  (1901)  —  Tex.  Civ.  App.  — , 
63  S.  W.  910,  holding  also  that  the  con- 
tract by  the  parent,  exempting  the  em- 
ployer from  liability  for  negligence,  was 
contrary  to  public  policy  and  void; 
on  which  point,  see  §§  1919  et  seq., 
ante. 

18  Keating  v.  Boston  Elev.  R.  Co. 
(1911)  209  Mass.  278,  95  N.  E.  840, 
holding  also  that  it  does  not  survive 
under  the  Massachusetts  statute. 

1*  See,  for  example.  Palmer  v.  Bourn 
(1905)  123  111.  App.  584,  an  action  by 
a  father  for  assaulting  his  adult  daugh- 
ter, a  member  of  his  household,  and  get- 
ting her  with  child,  which  was  not  in 
that  case  a  seduction. 

IB  See  §  2628,  ante. 

1  See  also  cases  cited  in  §  2633,  a/nte. 

2  The  text  is  the  language  of  Andrews, 
J.,  in  Cuming  v.  Brooklyn  City  R.  Co. 
(1888)  109  N.  Y.  95,  16  N.  E.  65. 
Such  was  also  stated  to  be  the  rule  in 
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the  parental  obligation  and  relation  as  an  independent  ground  of 
recovery,  although  it  may  be  manifest  that  the  parent  has  sustained 
a  pecuniary  loss  as  the  proximate  result  of  the  wrong.*  In  1844 
it  was  held  in  Alabama  that  a  father  might  maintain  an  action  for  an 
injury  done  to  his  child,  then  living  with  him  and  engaged  in  his  serv- 
ice, against  the  owner  of  a  dog  permitted  to  run  at  large  after  the  own- 

the  English   courts  by  Wallace,   J.,   in  be  sustained  by  the  English   courts,  2 

'Netherland-AmericoM  Steam  Nav.  Co.  v.  Harrison    &    E.    Nisi    Prius,    976,   note 

Hollander    (1894)    8   C.   C.   A.   169,   20  (h)  ;    2   Walford,  Parties,   1068,   1082- 

U.  S.  App.  225,  59  Fed.  417,  by  McAl-  1084;  2  Harrison,  Dig.  Phila.  ed.  1846, 

lister,  J.,  in  Waller  v.  Chicago    (1882)  3282.     But   in  the   case  of   Qrinnell  v. 

11  111.  App.  209   and  by  Elmer,  J.,  in  Wells,  8   Scott,  N.  R.  741,  7  Mann.  & 

Magee  v.   Holland    (1858)    27  N.  J.  L.  G.  1033,  2  Dowl.  &  L.  610,  14  L.  J.  C. 

86,  94,  72  Am.  Dec.  341.  P.   N.   S.    19,   8   Jur.   1101,   decided  by 

3  The  following  description  of  the  case  the    court   of    common    pleas,    in    1844, 

referred  to   is  taken  from  the  opinion  there  are  suggestions  by  Tindal,  Ch.  J., 

of    Metcalf,    J.,    in    Dennis    v.     Clark  which  seem  to  indicate  at  least  a  doubt 

(1848)    2  Gush.  347,  48  Am.  Dec.  671:  whether    such    action    could    be    main- 

In  Hall  V.   Hollander    (1825)    7   Dowl.  tained. 

6  R.  133,  a  father  brought  an  action  In  Magee  v.  Holland  (1858)  27  N.  J. 
for  an  injury  done  to  his  son  by  driving  L.  86,  95,  72  Am.  Dec.  341,  an  action 
a  chaise  against  him,  by  means  whereof  for  abduction  of  children,  the  court 
he  was  sick  during  the  space  of  six  said  that  the  case  of  Hall  v.  Hollander 
months,  "during  all  which  time"  (the  [above  cited  in  this  note]  "has  been 
declaration  alleged)  "plaintiff  lost  and  somewhat  questioned  in  the  American 
was  deprived  of  the  service  of  his  said  cases,  but  the  general  doctrine  has  been 
son  and  servant,  and     .     .     .     was  also  substantially  adhered  to." 

thereby  forced  and  obliged  to  pay,  lay  "The  loss  of  service  is  the  gist  of  the 

out,  and  expend  a  large  sum  of  money,  master's  action.  .  .  .  And  it  is  on  that 

in   and    about    endeavoring   to    procure  ground  that  the  father,  who,  as  master, 

his  said  son  and  servant  to  be  cured,"  is  entitled  to  the  services  of  the  child, 

etc.     At  the  trial,  it  appeared  that  the  can    recover     expenses    necessarily    in- 

plaintiff's  son  was  only  two  and  a  half  curred  by  him  in  the  cure  and  care  of 

years    old,    and   there   was  no   evidence  his   servant   in   consequence   of   the   in- 

that  he  was  capable  of  performing  any  jury."     Per  Osier,  J.  A.,  in  Wilson  v. 

service  for  his  father.     It  also  appeared  Boulter   (1899)   26  Ont.  App.  Rep.  184, 

that  the  son  was  carried  to  a  hospital,  which   was   not,   however,   a   case   of   a 

where  he  might  have  been  maintained  child  of  tender  years. 

and  cured  without  any  expense  to  the  In  Banks  v.  Shedden  Forwarding  Co. 

father;  but  that  the  father  removed  the  (1906)   11  Ont.  L.  Rep.  483,  where  the 

son   to   his    (the   father's)    house,    and  injured  child  was  six  years  old  and  the 

voluntarily  incurred  the  expense  which  father  was  held  entitled  to  recover  his 

he  sought  to  recover  of  the  defendant,  expenses,    provisions    in    the    Griminal 

The  court  of  King's  bench,  in  1825,  held  Code  required  him  to  supply  the  child 

that  the  action,   as  brought,  could  not  with    necessaries    and    medical    atten- 

be  maintained.     But  Bayley,   J.,   said:  dance,  and  Garrow,  J.  A.,  said:     "This 

"I  am  certainly  not  prepared  to  say  that  right  to  recover  does  not  at  all,  in  my 

a  declaration  might  not  be  framed,  in  opinion,   depend  upon  the   assumed   re- 

which   the   father   being   averred   to   be  lationship  of  master  and  servant,  which, 

under    an    obligation    to    maintain    the  by  law,  is  presumed  to  exist  between  a 

child,  and  having  no  means  of  providing  father  and  his  infant  child,  but  grows 

medical    assistance,    he  .necessarily    in-  out  of  the  statutory  duty  to  maintain, 

curred  expense  in  and  about  his  cure,  and  the  wrongful  increase  of  the  burden 

so  as  to  enable  him  to  recover."     Since  of  that  duty  by  the  act  of  the  defend- 

thia  intimation  was  made,  several  Eng-  ant.      Whether    the    right    to    recover 

lish  writers  have  supposed  that  an  ac-  could  be  put  solely  upon  the  ground  of 

tion  framed  comformably  thereto  would  the  relationship  of  master  and  servant 
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er  knew  him  to  be  accustomed  to  bite  persons ;  and  the  court  said, 
"even  if  the  child  was  of  very  tender  years,  so  as  to  be  incapable  of 
rendering  any  useful  services,  the  action  would  doubtless  lie,  if  aver- 
ments were  made  of  the  consequential  injury,  by  expenses  caused  in 
healing  the  wounds."  *  In  1848,  in  a  Massachusetts  case,  the  court 
said :  "We  hold  that  where  an  infant  child  is  injured  by  a  wrongdoer, 
and  the  father,  in  consequence  thereof,  necessarily  incurs  expense  in 
procuring  attendance  upon  the  child,  he  may  recover  an  indemnity,  al- 
though he  has  not  lost  the  services  of  the  child,  because  of  the  child's 
incapacity  to  render  him  any  service.  The  precise  point,  and  the 
only  one,  which  we  decide,  is  this:  If  a  legitimate  infant  child,  a 
member  of  his  father's  household,  and  too  young  to  be  capable  of  ren- 
dering any  service  to  his  father,  is  wounded  or  otherwise  injured  by 
a  third  person  or  by  a  mischievous  animal  owned  by  a  third  person, 
under  such  circumstances  as  give  the  child  himself  an  action  against 
such  person,  for  the  personal  injury,  and  the  father  is  liiereby  neces- 
sarily put  to  trouble  and  expense  in  the  care  and  cure  of  the  child, 
he  may  maintain  an  action  against  such  person  for  an  indemnity."  * 


is  perhaps  open  to  more  doubt,  owing 
to  the  youth  of  the  infant  .  .  .  and 
the  absence  of  any  evidence  of  service." 

*  Burden  v.  Barnett  (1844)  7  Ala. 
169,  reversing  a  judgment  which  sus- 
tained a  demurrer  to  a  declaration  con- 
taining such  averments,  but  not  stating 
the  age  of  the  child.  In  Birmingham  R. 
Light  &  P.  Go.  v.  Baker  (1909)  161 
Ala.  135,  135  Am.  St.  Rep.  118,  49  So. 
755,  18  Ann.  Cas.  477,  where  the  child 
was  four  months  old  at  the  time  of  the 
injury,  the  right  of  the  father  to  re- 
cover "whatever  sum  which,  from  the 
evidence,  the  jury  may  reasonably  infer 
to  be  the  legal  equivalent"  for  loss  of 
services  of  the  child,  as  well  as  the  ex- 
pense of  medical  care  and  treatment, 
was  fully  recognized. 

5  Per  Metcalf,  J.,  in  Dennis  v.  Clark 
(1848)  2  Cush.  347,  48  Am.  Dec.  671. 
It  was  there  said  that  the  English  cases 
holding  that  the  father  could  not  main- 
tain an  action  for  seduction  of  his 
minor  daughter,  if  there  was  no  loss 
of  service,  although  he  had  been  obliged 
to  expend  money  in  the  support  of  the 
daughter  during  the  confinement  and 
sickness  caused  by  the  seduction,  were 
not  decisive  against  the  plaintiflf's  right 
to  maintain  the  present  action;  because 
(1)  the  loss  of  service  is  not  the  meas- 
ure of  damages  in  actions  for  seduction, 


(2)  the  daughter  cannot  maintain  an 
action  against  her  seducer,  and  (3)  she 
is  always  of  such  an  age  as  to  be  capable 
of  rendering  service  to  her  parent.  In 
other  parts  of  the  opinion,  Metcalf,  J., 
said:  "It  is  stated  in  some  of  the  mod- 
ern books  that  a  father  cannot  maintain 
an  action  for  a  battery  on  his  child, 
unless  he  avers  and  proves  a  loss  of 
service.  See  1  Wooddeson,  Law  of  Eng- 
land, 451,  1  Chitty,  PI.  6th  Am.  ed.  69, 
70;  3  Stephens,  Com.  540;  Reeve,  Dom. 
Rel.  291.  But  the  authorities  there 
cited  do  not  support  this  broad  position. 
They  go  no  further  than  the  rule  stated 
by  Lord  Coke  in  Marys' s  Case  (1613) 
9  Coke,  111,  and  applied  in  actions  for 
seduction.  And  it  is  manifest  that  this 
rule  does  not  necessarily  include  a 
case  like  the  present.  The  rule  presup- 
poses that  the  person  who  is  beaten  is 
capable  of  rendering  service  to  the  per- 
son who  brings  the  action;  and  the  rea- 
son of  the  rule  is,  that  the  personal 
injury  to  the  servant  is  not  a  ground 
of  action  for  the  master.  The  reason 
is  wholly  inapplicable  to  the  case  now 
before  us,  which  is  an  action  to  recover 
the  expenses  which  the  plaintiff  has  been 
obliged  to  incur  in  consequence  of  the 
injury  sustained  by  his  child.  There 
are  few  cases  in  the  English  books, 
which  bear  directly  on  the  precise  point 
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Not  only  was  this  the  precise  and  only  point  decided,  but  the  court 
seemed  to  favor  the  view  that  no  recovery  could  be  had  for  prospec- 
tive loss  of  services ;  for,  after  quoting  from  the  ancient  English  case 
holding  that  the  master  had  no  right  of  action  for  battery  of  his  serv- 
ant if  he  did  not  lose  the  service  of  the  servant,*  Metcalf,  J.,  said: 
"This  doctrine,  we  have  no  doubt,  applies  to  actions  brought  by  a 
parent  for  injuries  to  his  child,  when  such  actions  are  brought  for 
the  loss  of  the  child's  service ;  because  in  such  cases,  the  right  of  ac- 
tion is  founded  on  the  relation  of  master  and  servant,  and  not  on  the 
relation  of  parent  and  child."  '     Thus,  the  relation  of  parent  and 


now  to  be  decided.  We  find,  in  the 
court  of  exchequer,  the  case  of  Hunt  v. 
Wotton,  T.  Raym.  259,  in  which  the 
plaintiff  alleged  that  the  defendant 
thrust  a  person  upon  the  plaintiff's  son, 
'an  infant  under  the  age  of  discretion, 
by  means  whereof  his  thigh  bone  was 
broken,  and  the  infant  was  so  hurt  that 
it  was  despaired  of  his  life,  and  the 
plaintiff  was  enforced  to  expend  great 
labor  and  divers  sums  of  money  to  cure 
him.'  After  verdict  for  the  plaintiff, 
the  defendant  moved  in  arrest  of  judg- 
ment. Barons  Montague  and  Atkins 
overruled  the  motion  and  judgment  was 
given  for  the  plaintiff.  Sir  Thomas 
Raymond,  who  was,  at  the  time  of  the 
decision  ( 1679 ) ,  on  the  bench  of  the 
court  of  exchequer,  or  court  of  common 
pleas,  has  expressed  his  opinion,  in  the 
report  of  the  case,  that  the  action  ought 
not  to  have  been  sustained,  'it  not  being 
laid  per  quod  servitium  amisit;  but  the 
child  himself  ought  to  have  brought  the 
action.' "  The  case  of  Hall  v.  Hollander 
is  then  described  and  discussed  as  quot- 
ed in  note  3  supra,  this  section.  The 
opinion  continues  as  follows:  "What- 
ever the  English  law  may  be  on  the 
subject,  we  are  of  opinion  that,  by  our 
law,  a  father  may  maintain  an  action 
like  the  present.  By  the  common  law 
of  Massachusetts,  and  without  reference 
to  any  statute,  a  father,  if  of  suflBcient 
ability,  is  as  much  bound  to  support 
and  provide  for  his  infant  children, 
in  sickness  and  in  health,  as  a  husband 
is  bound,  by  the  same  law  and  by  the 
common  law  of  England,  to  support  and 
provide  for  his  wife.  .  .  .  Now,  it 
is  clearly  the  law  of  England,  as  well 
as  of  this  commonwealth,  that  if  a 
husband  desert  his  wife,  or  wrongfully 
expel  her  from  his  house,  and  make  no 
provision  for  her  support,  a  person  who 


furnishes  her  with  necessary  supplies 
may  compel  the  husband,  by  an  action 
at  law,  to  pay  for  such  supplies.  And 
our  law  is  the  same,  we  have  no  doubt, 
in  the  case  of  a  father  who  deserts  or 
wrongfully  discards  his  infant  children. 
In  England,  however,  the  liability  of  a 
father,  in  such  case,  is  a  matter  of 
doubt,  depending,  it  seems,  upon  an- 
other question,  equally  doubtful;  name- 
ly, whether  he  is  bound  by  the  common 
law  to  maintain  his  infant  children. 
.  .  .  But  a  husband,  in  England,  as 
well  as  here,  may  maintain  an  action 
for  a  personal  injury  done  to  his  wife, 
whereby  he  sustains  loss  and  is  obliged 
to  incur  expense  in  her  cure.  The  dec- 
laration in  such  action  generally  avers, 
as  the  precedents  show,  his  loss  of  her 
society,  or  her  services,  or  both,  and 
also  the  expense  necessarily  incurred 
by  him  in  consequence  of  the  injury  in- 
flicted upon  her.  But  there  may  be 
cases  of  injury  to  a  wife,  where  the 
husband  thereby  loses  neither  her  serv- 
ices nor  her  society,  and  yet  may  be 
obliged  to  pay  money  for  care  and  at- 
tendance upon  her  while  she  is  suffering 
under  the  injury  done  to  her  by  a  third 
person.  The  husband  may  be  in  India, 
and  the  wife  on  her  voyage  to  join  him. 
If,  on  the  voyage,  she  is  mistreated  or 
injured,  so  as  to  require  medical  or 
other  assistance,  which  cannot  be  ob- 
tained gratuitously,  we  cannot  doubt 
the  husband's  liability  to  pay  for  it, 
nor  his  right  to  recover  an  indemnity 
from  the  guilty  party.  On  the  same 
ground  we  hold,"  etc.,  as  stated  in  the 
text. 

BMarys's  Case  (1613)  9  Coke,  113. 

1  Dennis  v.  Clark  (1848)  2  Gush.  347, 
350,  48  Am.  Dec.  671.  See  also  the 
interpretation  put  upon  the  foregoing 
case    in    Southern   R.    Co.    v.    Oovenia 
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child  was  not  in  that  case  substituted  for  the  relation  of  master  and 
servant  as  a  universal  basis  for  a  parent's  right  of  action  arising  from 
tortious  injuries  to  his  child.  In  a  Georgia  case  decided  in  1875, 
"inasmuch  as  the  foundation  of  the  action  by  the  parent  is  the  loss  of 
the  present  service  of  his  child  when  the  injury  was  done,  and  not 
alone  for  his  prospective  service  to  be  rendered  in  the  future,"  said 
the  court,  a  demurrer  was  sustained  to  a  declaration  seeking  to  recover 
for  loss  of  services  to  he  rendered  *  by  a  boy  alleged  to  be  sound  and 
healthy  and  two  years  of  age.®  In  a  later  case  in  the  same  state  it 
was  declared  to  be  an  incontrovertible  fact  of  which  the  court  took 
judicial  notice  that  a  child  twenty-one  months  old  is  incapable  of 
rendering  such  service  as  would  authorize  the  parent  to  recover  dam- 
ages for  loss  of  prospective  service  on  account  of  the  child's  death  or 
injury,^"  and  a  declaration  disclosing  that  age  was  held  demurrable 
to  the  extent  of  the  claim  for  loss  of  future  services,  notwithstanding 
specific  averments  of  service  rendered  prior  to  the  injury.**    Subse- 


(1896)  100  Ga.  46,  40  L.R.A.  253,  62 
Am.  St.  Rep.  312,  26  S.  E.  219 ;  Trow  v. 
Thomas  (1898)  70  Vt.  580,  585,  41  Atl. 
652;  Whitaker  v.  Warren  (1880)  60  N. 
H.  20,  26,  49  Am.  Rep.  302;  Waller  v. 
Chicago  (1882)  11  111.  App.  209,  212; 
and  in  Magee  v.  Holland  (1858)  27  N. 
J.  L.  86,  95,  72  Am.  Dec.  341. 

6  The  italics  are  the  court's. 

9  Allen  V.  Atlanta  Street  B.  Co. 
(1875)  54  Ga.  503.  The  entire  opinion 
of  Warner,  Ch.  J.,  on  this  point,  except 
the  quotation  in  the  text,  is  as  follows: 
"By  the  common  law,  to  entitle  the  par- 
ent to  recover  damages  for  a  tort  done 
to  his  child,  the  gist  of  the  action  is 
the  loss  of  services  of  the  child  by  the 
parent.  In  Shields  v.  Yonge  (1854) 
15  Ga.  356,  60  Am.  Dec.  698,  this  prin- 
ciple of  the  common  law  was  fully 
recognized.  In  that  case  the  courts 
say :  'May  a  father  treat  his  minor 
son  as  his  servant,  and  sue  for  an  in- 
jury to  the  son  as  for  an  injury  to  a 
servant?  If  the  son  be  old  enough  to 
render  service,  the  father  may,'  citing 
authorities  in  support  of  that  proposi- 
tion which  sustain  it.  In  that  case  the 
son  was  eighteen  years  of  age,  and  cap- 
able of  rendering  service.  In  the  case 
now  before  us  the  child  was  but  two 
years  old  and  incapable  of  rendering  any 
service  at  the  time  the  alleged  tort  was 
committed,  of  which  the  parent  com- 
plains as  an  injury  to  his  relative  rights 
as  such  parent.    No  decision  was  cited 


on  the  argument  based  on  the  principles 
of  the  common  law  which  would  au- 
thorize a  parent  to  recover  damages  for 
a  tort  done  to  his  child  who  was  in- 
capable of  rendering  him  any  service 
at  the  time  of  the  alleged  injury,  and 
we  apprehend  none  can  be  cited." 

It  is  to  be  observed  that  in  Mr.  Jus- 
tice Metealf's  statement  in  note  3, 
supra,  this  section,  of  the  case  of  3all 
v.  Hollander  (1825)  4  Barn.  &  C.  660, 
7  Dowl.  &  R.  133,  4  L.  J.  K.  B.  39,  he 
omitted  to  mention  that  the  trial  judge 
in  that  case  offered  to  submit  the  ques- 
tion to  the  jury  whether  the  child  was 
capable  of  performing  services  to  which 
any  value  could  be  attached. 

In  Magee  v.  Holland  (1858)  27  N.  J. 
L.  86,  96,  72  Am.  Dec.  341,  an  action 
by  a  father  for  abduction  of  his  chil- 
dren, the  court  remarked  that  proof  of 
actual  loss  of  service  was  perhaps  neces- 
sary to  maintain  the  action,  and  said: 
"But  there  was  ample  proof  of  such 
loss.  The  jury  had  a  right  to  infer  it 
from  the  fact  that  they  were  minors  of 
from  the  age  of  three  to  six,  residing  in 
their  father's  family.  Acts  of  service 
was  also  sworn  to."  In  the  reporter's 
statement  of  the  case  it  is  said  that 
evidence  was  given  "of  sundry  small 
services  by  the  children  for  their 
father." 

10  The  plaintiff  made  no  claim  for  ex- 
penses incurred. 

11  Southern  B.  Co.  v.  Covenia  ( 1891 ) 
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quently  the  same  court  said:  "There  is  sound  reason  for  that  rule. 
It  would  be  a  matter  of  mere  speculation  as  to  when  .  .  .  [the 
■child]  could  render  service,  and  even  if  it  should  reach  that  period 
in  its  life  when  it  would  be  old  enough  to  work,  the  value  of  such 
services  would  depend  upon  the  contingencies  of  mental  and  physical 
development  which  could  not  be  foreseen."  ^*     Neither  the  technical 

100  Ga.  46,  40  L.R.A.  253,  62  Am.  St.  services  could  be  estimated  but  that  of 
Rep.  312,  26  S.  E.  219.  In  that  case  it  an  opinion.  It  is  well  settled  that  a 
was  alleged  in  the  declaration  that  the  demurrer  does  not  admit  opinions  or 
child,  whose  death  had  resulted  from  conclusions  of  the  pleader.  .  .  . 
his  injuries,  was  capable  of  rendering  Moreover,  a  demurrer  does  not  admit 
service,  and  the  declaration  also  speci-  facts  which  are  in  their  nature  im- 
fied  what  acts  of  service  it  did  render,  probable  or  impossible."  Besides  the 
and  the  value  thereof  per  month ;  but  in  two  Georgia  cases  cited  supra,  note  9, 
the  same  declaration  it  was  alleged  that  this  section,  the  court  cited  Hall  v. 
the  child  was  but  one  year,  eight  Hollander  (1825)  4  Barn.  &  C.  660,  7 
months,  and  ten  days  of  age.  Sim-  Dowl.  &  R.  153,  4  L.  J.  K.  B.  39,  and 
mons,  Ch.  J.,  said:  "There  is  no  neces-  Dennis  v.  Cla/rk  (1848)  2  Gush.  347, 
eity  for  a  jury  trial  when  there  is  no  48  Am.  Dec.  671,  the  latter  case  being 
issue  of  fact.  In  our  opinion,  there  obviously  regarded  as  supporting  the 
can  be  no  issue  of  fact  as  to  the  ability  conclusion  of  the  court  on  this  point, 
•of  a  child  two  years  old  to  perform  val-  18  Amos  v.  Atlanta  R.  Co.  (1898)  104 
uable  services.  Even  if  the  parent  Ga.  809,  31  S.  E.  42,  per  Lewis,  J. 
should  testify  that  a  child  of  that  age  "If  a  parent  sues  for  the  killing  of  a 
could  render  services  of  the  value  of  minor  child  who  is  yet  too  young  to 
.$2  per  month,  it  would  be  so  incon-  render  service,  it  is  manifest  that  for 
sistent  with  every  person's  knowledge  the  time  being  there  can  be  no  pecuniary 
of  the  incapacity  of  children  of  that  loss  whatever;  and  whether  the  child, 
age  to  render  service  that  such  testi-  if  living,  would  ever  become  serviceable, 
mony  would  be  unworthy  of  credit  must  be  matter  for  speculation  only." 
.  .  .  All  courts  of  any  respectability.  Per  English,  Ch.  J.,  obiter,  in  Little 
so  far  as  I  know,  decide  as  a  matter  of  Rooh  &  Ft.  8.  R.  Co.  v.  Barker  (1878) 
law  that  children  of  tender  years  can-  33  Ark.  350,  34  Am.  Rep.  42. 
not  be  guilty  of  contributory  negligence.  In  Kansz  v.  Ryan  (1879)  51  Iowa, 
Upon  what  reason  are  these  decisions  232,  1  N.  W.  485,  sustaining  a  demurrer 
made?  .  .  Because  reason,  experi-  in  a  husband's  action  against  a  physi- 
ence,  and  common  sense  teach  that  a  cian  charged  with  causing  a  miscarriage 
child  of  that  age  has  not  the  sense  or  of  the  wife,  the  court  said:  "The  see- 
the capacity  to  contribute  to  any  in-  ond  count  claims  to  recover  on  the 
jury  to  itself.  ...  If  the  courts  can  ground  that  plaintiflF  was  deprived  of 
decide  this  as  a  matter  of  law,  why  can  offspring  by  defendant's  act.  Regard- 
they  not  decide  also,  as  matter  of  law,  ing,  for  the  purposes  of  this  case,  the 
that  such  a  child  has  no  earning  ca-  rights  of  the  father  as  to  an  infant  in 
pacity  ?  .  .  .  Conceding,  for  the  ventre  so  mere  to  be  the  same  as  though 
sake  of  argument,  that  the  fact  alleged  the  offspring  were  in  life, — a  point  that 
in  the  declaration  that  the  child  picked  we  do  not  determine, — he  cannot  recover 
up  chips,  amused  the  baby,  etc.,  was  ad-  for  injury  to  such  offspring  except  for 
mitted  by  the  demurrer,  there  was  still  the  loss  of  services  resulting  therefrom, 
no  admission  that  these  simple  acts  were  .  .  .  Plaintiff  does  not  and  cannot 
of  any  value.  The  allegation  in  the  claim  for  loss  of  services  of  an  unborn 
declaration  that  they  were  valuable  to  child.  Whether  he  could  have  claimed 
the  amount  of  $2  per  month  was  an  for  future  services  to  be  rendered  after 
opinion  or  conclusion  of  the  pleader,  the  birth  of  the  child  we  need  not  con- 
.  .  .  We  know,  as  matter  of  fact,  sider,  for  no  such  claim  is  found  in  the 
that  children  of  this  age  are  not  hired  petition.  We  may  suggest  that  such  a 
or  employed.  There  can  therefore  be  claim  for  damages  would  be  based  upon 
no  criterion  by  which  the  value  of  such  very  remote  and  uncertain  consequences 
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objection  to  recovery  in  such  cases,  that  there  is  no  loss  of  present 
service,  nor  the  objection  that  an  estimate  of  recoverable  value  of 
future  services  would  require  too  great  a  strain  upon  the  calculus  of 
probabilities,  has  been  deemed  insurmountable  in  other  jurisdic- 
tions ;  ^'  and  damages  for  loss  of  prospective  services,  during  minor- 
ity, of  a  child  of  tender  years,  have  been  allowed,^*  even  where  nO' 


of  the  act  complained  of.  It  is  hardly 
probable  that  it  would  be  allowed  by  the 
law." 

13  In  Bishop  on  Non-Contract  Law, 
§  374,  it  is  said:  "The  English  court 
has  held  that,  in  an  action  for  an  injury 
inflicted  on  the  child,  the  father  can  re- 
cover nothing  if  he  has  incurred  no 
special  expense,  and  the  child  is  too 
young — say,  two  and  a  half  years  old — 
to  earn  anything  [citing  Hall  v.  Hollan- 
der, cited  in  note,  3  supra,  this  section]. 
Plainly,  however,  prospective  earnings 
are  to  be  taken  into  the  account,  and 
even  a  babe  at  the  breast  may  be  so 
injured  as,  within  this  principle,  to  en- 
title the  father  to  this  action,"  citing 
Drew  V.  Sixth  Ave.  R.  (1862)  26  N.  Y. 
49,  and  Traver  v.  Eighth  Ave.  R.  Go. 
( 1867 )  4  Abb.  App.  Dec.  422,  neither  of 
which  cases  is  hardly  in  point,  as  the 
child  was  eight  years  old  in  the  first  one 
and  eighteen  in  the  other.  In  Hartfield 
V.  Roper  (1839)  21  Wend.  615,  34  Am. 
Dec.  273,  where  the  injured  child  was 
about  two  years  old  and  the  action  was 
in  his  own  right,  by  his  father  as  next 
friend,  Cowen,  J.,  remarked  that  the 
father  could  not  have  brought  "an  ac- 
tion for  loss  of  service,  in  respect  to 
so  small  a  child,  according  to  the  Eng- 
lish case  of  Hall  v.  Hollander  (1825)  4 
Barn.  &  C.  660,  7  Dowl.  &  R.  133,  4 
L.  J.  K.  B.  39;  though  I  should  think 
it  quite  questionable  whether  that  case 
can  be  considered  as  law  here." 

From  the  moment  of  his  birth  a  child 
is  at  least  an  inchoate  servant,  whom 
the  common  law  binds  to  his  parent 
for  service  until  the  age  of  majority  as 
firmly  as  an  apprentice  is  bound  to  a 
master  by  indenture;  and,  as  elsewhere 
shown,  a  tortious  injury  to  an  appren- 
tice may  give  rise  to  a  cause  of  action 
by  the  master   (§  2628,  ante). 

1*  Cuming  v.  Brooklyn  City  R.  Go. 
(1S88)  109  N.  Y.  95,  16  N.  E.  65, 
where  the  child  was  a  daughter,  five 
or  six  years  old,  and  Andrews,  J.,  said: 
"These  damages  are,  however,  of  neces- 
sity  to   a  great   extent   speculative   or 


conjectural.  There  are  many  contin- 
gencies which  may  deprive  the  parent 
of  the  services  of  a  child,  and  even  make 
the  child  a  pecuniary  burden  to  the 
parent,  although  the  particular  injury 
had  not  happened.  The  child  may  die 
from  disease  or  other  accident,  or  the 
parent  may  die.  The  prospective  dam- 
ages for  loss  of  service,  recoverable  in. 
such  a  case  as  this,  may  never  in  fact 
be  sustained.  But  as  only  one  action 
can  be  maintained  against  a  wrongdoer 
for  a  single  wrong,  the  law,  from  neces- 
sity, permits  consequences  not  yet  fully 
ascertained,  but  which  are  reasonably 
certain  to  happen,  to  be  anticipated,  andi 
a,  jury  is  allowed  to  estimate  the  dam- 
ages for  future  loss  of  service  in  the 
light  of  experience  and  of  such  evidence 
as  can  be  given." 

In  Texas  &  R.  Co.  v.  Morin  (1886)  66- 
Tex.  133,  18  S.  W.  345,  recovery  wa& 
allowed  for  loss  of  future  services  and 
for  expenses  where  the  injured  child' 
was  about  thirty  months  old,  and  in. 
Evansich  v.  Guli,  G.  &  S.  F.  R.  Go. 
(1882)  57  Tex.  123,  where  the  child  was 
seven  years  old.  In  Frick  v.  St.  Louis, 
K.  G.  &  N.  R.  Go.  (1882)  75  Mo.  542, 
affirming  judgment  in  favor  of  the 
father  of  a  child  two  years  old,  it  seems 
that  he  recovered  damages  for  loss  of 
services  of  the  child  during  the  period' 
of  minority  as  well  as  for  his  expenses. 
In  Woeckner  v.  Erie  Electric  Motor  Go. 
(1897)  182  Pa.  182,  37  Atl.  936,  the 
injured  child  was  a  girl  two  years  and 
ten  months  old,  and  the  father  recovered 
for  loss  of  future  services  and  for  ex- 
penses incurred  and  likely  to  be  in- 
curred. In  Ba/rkins  v.  Pittsburg,  A.  & 
M.  Traction  Go.  Gorp.  (1896)  173  Pa. 
146,  33  Atl.  1045_,  a  judgment  for  $1,400' 
damages  for  injuries  to  a  child  two 
years  and  ten  months  old  was  aflirmed. 
The  court  says  the  action  "was  brought 
by  a  father  to  recover  for  expenses  and' 
loss  of  services  resulting  from  an  in- 
jury to  his  minor  child."  The  only 
question  raised  at  the  trial  was  that  of 
contributory   negligence   of  the  parent. 
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testimony  was  introduced  to  show  that  the  child  had  ever  rendered 
any  service  for  the  parent,  or  was  capable  of  doing  so.''*  The  right 
of  the  parent  to  recover  for  his  expenses  necessarily  incurred  in  the 
care  and  cure  of  the  child  is  universally  recognized  in  the  United 
States/^  not  excepting  Georgia.^'' 


In  Albertson  v.  Keokuk  <&  D.  M.  R.  Go. 
(1878)  48  Iowa,  292,  the  father  of  an 
injured  child  two  years  and  a  month 
old  recovered  damages  and  the  judgment 
wias  affirmed.  It  is  stated  that  the  ac- 
tion was  brought  to  recover  "for  loss 
of  service  and  expenses  incurred." 

IS  N etherland-American  Steam  Nav. 
Co.  V.  Hollander  (1894)  8  C.  C.  A.  169, 
20  U.  S.  App.  225,  59  Fed.  417,  where 
the  child  was  a  daughter  five  years  old 
and  had  an  arm  broken,  and  Wallace, 
J.,  said:  "The  evidence  showed  the 
child's  disability  had  lasted  for  more 
than  a  year,  and  still  continued,  thus 
raising  the  presumption  that  it  would 
continue  in  the  future  for  a  longer  or 
shorter  period.  Having  these  facts  and 
the  age  and  the  sex  of  the  child  before 
them,  the  jury  were  as  well  qualiiied  as 
any  expert  could  be  to  form  a  correct 
opinion  as  to  the  duration  of  her  in- 
capacity, and  the  value  of  her  services 
to  her  father.  A  case  could  hardly  be 
imagined  in  which  it  would  be  more 
impracticable  to  furnish  direct  evidence 
of  any  specific  loss  by  deprivation  of 
services.  Any  evidence  respecting  the 
prospective  loss  would  necessarily  have 
been  speculative  and  hypothetical,  and 
could  not  have  been  of  any  real  as- 
sistance to  the  jury."  But  in  Magee  v. 
Holland  (1858)  27  N.  J.  L.  86,  96,  72 
Am.  Dec.  341,  an  action  for  damages  for 
abduction  of  young  children,  the  court 
said  that  proof  of  actual  loss  of  serv- 
ices was  "perhaps"  indispensable. 

18  In  addition  to  the  Alabama,  Massa- 
chusetts, and  New  York  cases  cited  in 
notes  4,  5,  supra,  see  Sykes  v.  Lawlor 
(1874)  49  Gal.  236,  where  the  injured 
child  was  a  girl  seven  years  old,  and 
the  court  said:  "The  best-considered 
cases  hold  that,  inasmuch  as  it  is  a 
duty  enjoined  by  the  law  of  the  land 
as  well  as  by  the  laws  of  nature,  upon 
the  parent,  to  care  for  and  heal  his  in- 
jured minor  child,  he  who  wilfully  or 
negligently  occasioned  the  injury  should 
be  held  responsible  for  the  expenses  in- 
curred, without  reference  to  the  capaci- 
ty of  the  child  to  render  service  to  the 


parents.  In  the  case  of  Dennis  v.  Clark 
(1848)  2  Gush.  347,  48  Am.  Dec.  671, 
the  supreme  court  of  Massachusetts,  in 
an  able  and  exhaustive  opinion,  exam- 
ined the  authorities,  and  arrived  at  the 
conclusion  above  stated.  We  are  fully 
satisfied  with  the  reasoning  of  that  case, 
and  think  the  rule  it  established  is 
founded  in  reason  and  justice."  In 
Trow  V.  Thomas  (1898)  70  Vt.  580,  41 
Atl.  652,  the  court  said:  "The  question 
is  presented  whether  the  plaintiff  can 
maintain  an  action  against  a  person 
through  whose  negligence  injuries  arc 
inflicted  upon  the  plaintiff's  infant 
child,  too  young  to  render  service  to 
its  parent,  to  recover  the  necessary  med- 
ical and  other  extra  expenses  in  caring 
for  the  child  until  its  death,  such  in- 
juries resulting  in  death  some  months 
later.  .  .  .  There  is  no  reason  why 
a  parent  cannot  sustain  an  action  for 
the  tortious  act  of  a  defendant,  when 
the  act  results  in  injury  to  the  child 
and  loss  to  the  parent  by  being  put  io 
damage  and  expense  in  the  care  and 
cure  of  the  child,  and  fulfilling  those  ob- 
ligations that  the  law  imposes  upon 
him  in  respect  to  his  children  .  .  . 
There  is  no  reason  why  a  parent  can 
maintain  an  action  to  recover  damages 
sustained  in  the  loss  of  service  of  his 
child  [in  any  case]  that  does  not  apply 
with  equal  force  in  aid  of  a  recovery 
for  the  loss  he  is  subjected  to  in  nursing 
and  caring  for  it  when  injured  by  the 
defendant's  negligence.  Logically  there 
is  no  reason  why  he  may  not  recover 
the  damages  he  is  subjected  to  in  respect 
to  such  nursing  and  care.  We  hold 
that  he  has  the  right  to  recover  such 
expenses  necessarily  sustained  by  him 
during  the  life  of  the  child."  In  Danna 
V.  Monroe  (1911)  129  La.  138,  55  So. 
741,  the  father  was  held  entitled  to 
recover  the  amount  paid  for  surgical 
attention  to  a  child  twenty  months  old. 
In  Texas  &  F.  R.  Co.  v.  Cornelius 
(1895)  10  Tex.  Giv.  App.  125,  30  S.  W. 
720,  the  father  recovered  for  expense 
of  medical  services  for  his  child  thir- 
teen  months   old.     In   Clark  v.   Bayer 
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2635.  Death  of  child. — At  common  law  no  action  lies  for  an  injury 
■which  results  in  death  (§  2629,  ante),  and  a  parent  cannot  recover 
damages  against  one  by  whose  wrongful  act  or  neglect  a  minor  child 
was  instantly  killed.^    But  where  death  does  not  immediately  ensue^ 


(1877)  32  Ohio  St.  299,  30  Am.  Rep. 
593,  the  right  to  recover  compensatory 
damages  of  this  character  was  recog- 
nized in  an  action  for  the  abduction  of 
a  child  too  young  to  render  valuable 
services,  the  court  saying  that  "the  ac- 
tion rests  upon  the  right  to  service, 
and  not  upon  actual  services."  The 
doctrine  permitting  recovery  for  ex- 
penses, though  the  child  is  of  tender 
age,  was  referred  to  with  apparent  ap- 
proval in  Klingman,  v.  Holmes  (1873) 
54  Mo.  304,  307.  See  also  Glarh  v. 
Bayer  (1877)  32  Ohio  St.  299,  312; 
Kennedy  v.  'New  York  C.  &  H.  R.  R.  Go. 
(1885)  35  Hun,  186;  Waller  v.  Chicago 
(1882)  11  111.  App.  209,  212;  Magee  v. 
Holland  (1858)  27  N.  J.  L.  86,  96; 
Donahue  v.  Richards  (1854)  38  Me. 
379. 

n  Southern  R.  Co.  v.  Covenia  ( 1896 ) 
100  Ga.  46,  40  L.R.A.  253,  62  Am.  St. 
Rep.  312,  26  S.  E.  219  (see  supra,  note 
11,  this  section),  where  the  court  said: 
"It  is  well  settled  that  although  a  par- 
ent cannot  recover  damages  for  the 
death  or  injury  of  his  child  unless  the 
child  was  capable  of  rendering  service, 
he  can  recover,  in  an  action  against  the 
person  who  inflicted  the  injury,  for  his 
trouble  and  expense  in  earing  for  the 
child,  and,  if  it  dies  from  the  injuries 
inflicted,  he  can  recover  his  necessary 
and  reasonable  expenses  in  the  burial, 
including  compensation  for  the  loss  of 
such  time  on  the  parent's  part  as  was 
needed  for  this  purpose.  See  Dennis  v. 
Cla/rk  (1848)  2  Cush.  347,  48  Am.  Dec. 
671,  where  the  subject  is  elaborately 
discussed  by  Metcalf,  J.  We  therefore 
hold  that,  while  the  father  in  this  case 
cannot  recover  for  the  death  of  his  child, 
he  can  recover  for  the  expenses  he  in- 
curred and  the  loss  he  sustained,  ren- 
dered necessary  by  the  conduct  of  the 
servants  of  the  railroad  company." 

1  Clark  V.  London  General  Omnibus 
Co.  [1906]  2  K.  B.  648,  2  B.  R.  C.  694, 
75  L.  J.  K.  B.  N.  S.  907,  95  L.  T.  N. 
S.  435,  22  Times  L.  R.  691;  Ghaloux  v. 
International  Paper  Go.  (1909)  75  N. 
H.  281,  73  Atl.  301;  Ohnmacht  v.  Mt. 
Morris  Electric  Light  Go.  (1901)  66 
App.    Div.   482,    73    N.   Y.    Supp.   296; 


Gregory  v.  Illinois  C.  R.  Co.  (1904)  26 
Ky.  L.  Rep.  76,  80  S.  W.  795;  Harris  v. 
Kentucky  Timber  &  Lumber  Co.  (1897) 
19  Ky.  L.  Rep.  1731,  43  S.  W.  462,  45 
S.  W.  94;  Kennedy  v.  Delaware  Cotton. 
Co.  (1903)  4  Penn.  (Del.)  477,  58  Atl. 
825;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Beall 
(1897)  91  Tex.  310,  41  L.R.A.  807,  66 
Am.  St.  Rep.  892,  42  S.  W.  1054. 

For  cases  to  the  contrary  see  Amos 
V.  Atlanta  R.  Co.  (1898)  104  Ga. 
809,  31  S.  E.  42;  Shields  v.  Yonge 
(1854)  15  Ga.  349,  60  Am.  Dec.  698; 
Sullivan  v.  Union  P.  R.  Co.  (1874)  3 
Dill.  334,  Fed.  Gas.  No.  13,599,  the  lat- 
ter case  being  "directly  in  conflict  with 
Mobile  L.  Ins.  Co.  v.  Brame  (1877)  95 
U.  S.  754,  24  L.  ed.  580,"  said  the  court 
in  The  Ha/rrisburg  (1886)  119  U.  S. 
199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep.  140 
(reversing  15  Fed.  610),  where  the 
court  answered  in  the  negative  the  fol- 
lowing query:  "Can  a  suit  in  admiral- 
ty be  maintained  in  the  courts  of  the 
United  States  to  recover  damages  for 
the  death  of  a  human  being  on  the  high 
seas,  or  waters  navigable  from  the  sea, 
caused  by  negligence,  in  the  absence  of 
an  act  of  Congress  or  a  statute  of  a 
state  giving  a  right  of  action  therefor  1" 

See  note  on  "Common-law  right  of  ac- 
tion of  parent  for  loss  of  services  of 
child  killed,"  41  L.R.A.  807;  and  note 
on  "Parent's  right  of  action  at  common 
law  for  loss  of  services  of  minor  child! 
whose  death  is  caused  by  negligence," 
18  L.R.A.(N.S.)   316. 

"We  are  aware  of  the  case  of  Ford  v. 
Monroe  (1838)  20  Wend.  209,  in  which 
such  an  action  was  sustained.  But  it 
does  not  appear  in  that  case  that  the 
killing  was  instantaneous.  We  have 
found  no  other  case  in  which  an  action 
by  the  father  for  loss  of  services  has 
been  sustained,  where  the  death  of  the 
minor  was  instantaneous."  Bligh  v. 
Biddeford  d  S.  R.  Go.  (1901)  94  Me. 
499,  48  Atl.  112.  And  in  Osborn  v.  Oil- 
lett  (1873)  L.  R.  8  Exch.  88,  Kelly,  C. 
B.,  said:  "The  case  of  Ford  v.  Mona-oe 
supra,  the  point  not  having  been  taken, 
and  being  a  nisi  prius  case,  ia  ef  jio 
authority." 
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he  may  recover,  at  common  law,  for  the  loss  of  services  of  the  child 
from  the  time  of  the  injury  until  the  child's  death, — before  arriving 
at  the  age  of  majority,* — and  may  also  recover  any  incidental  dam- 
ages he  may  have  suffered,  such  as  medical  attendance,  care,  and 
nursing  up  to  that  time;^  subject  to  the  qualification  recognized  in 
some  jurisdictions  as  to  liability  where  the  child  was  too  young  to  be 
capable  of  rendering  valuable  service  (§  2634,  ante).  "For  the 
burial  expenses  it  is  plain  there  can  be  no  recovery."* 

Actions  for  the  benefit  of  the  parent  under  statutes  providing  for 
actions  for  death  by  wrongful  act  depart  so  far  from  common-law 
principles  governing  and  limiting  the  parent's  right  of  recovery  for 
loss  of  service,  especially  in  respect  of  the  measure  of  damages,  as 
not  to  be  within  the  purview  of  this  treatise  on  master  and  servant. 


2  "The  damages,  however,  must,  of 
course,  be  confined  to  the  period  of  the 
son's  life,  and  will  not  extend  to  his 
expected  majority  if  death  sooner  oc- 
curred." Callaghan  v.  Lake  Bopatcong 
Ice  Go.  (1903)  69  N.  J.  L.  100,  54  Atl. 
223.  To  the  same  point  see  Sherman  v. 
Johnson  (1886)  58  Vt.  40,  2  Atl.  707; 
Trow  V.  Thomas  (1898)  70  Vt.  580,  41 
Atl.  652;  Covington  Street  R.  Go.  v. 
Packer  (1872)  9  Bush,  455,  15  Am. 
Rep.  725;  Davis  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1890)  53  Ark.  117,  7  L.R.A. 
283,  13  S.  W.  801;  Stevenson  v.  W.  M. 
Ritter  Lumber  Co.  (1908)  108  Va.  575, 
18  L.R.A.(N.S.)  316,  62  S.  E.  351;  Shaw 
V.  Charleston  (1905)  57  W.  Va.  433,  50 
S.  E.  527,  4  Ann.  Gas.  515.  And  it 
makes  no  difference  in  this  behalf 
whether  death  resulted  from  the  injury 
inflicted  or  from  natural  causes.  Eden 
V.  Lexington  &  F.  R.  Co.  (1853)  14  B. 
Mon.  204,  206.  "Whether  he  can  re- 
cover for  loss  of  service  after 
the  death,  and  during  its  infancy,  is  a 
question  on  which  we  express  no  opin- 
ion," said  the  court  in  Whitaker  v. 
Warren  (1880)  60  N.  H.  20,  22,  49  Am. 
Rep.  302.  To  the  point  that  he  may 
recover  for  such  loss,  see  Sullivan  v. 
Union  P.  R.  Co.  (1874)  3  Dill.  334, 
Fed.  Gas.  No.  13,599;  Shields  v.  Tonge 
(1854)  15  Ga.  349,  60  Am.  Dec.  698; 
Ford  V.  Monroe  (1838)  20  Wend.  210. 

8  Trow  V.  Thomas  (1898)  70  Vt.  580, 
41  Atl.  652;  Whitaker  v.  Warren 
(1880)  60  N.  H.  20,  49  Am.  Rep.  302; 
Covington  Street  R.  Co.  v.  Packer  (1872) 
9  Bush,  455,  15  Am.  Rep.  725 ;  Davis  v. 
St.  Louis,  J.  M.  &  S.  R.  Co.  (1890)  53 
Ark.  117,  7  L.R.A.  283,  13  S.  W.  801; 
Binford  v.  Johnston  (1882)  82  Ind.  426, 


42  Am.  Rep.  508;  Ft.  Wayne,  G.  <&  L. 
R.  Go.  V.  Beyerle  (1886)  110  Ind.  100, 
11  N.  E.  6;  Grand  Rapids  d  I.  R.  Go. 
V.  Showers  (1880)  71  Ind.  451;  Jack- 
son V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
(1894)  140  Ind.  241,  49  Am.  St.  Rep. 
192,  39  N.  E.  663;  MoAjhew  v.  Burns^ 
(1885)  103  Ind.  328,  2  N.  E.  793; 
Gallaghan  v.  Lake  Bopatcong  Ice  Go. 
(1903)  69  N.  J.  L.  100,  54  Atl.  223; 
Natchez,  J.  d  C.  R.  Go.  v.  Cook  (1885) 
63  Miss.  38;  Sorenson  v.  Balaban 
(1896)  11  App.  Div.  164,  42  N.  Y.  Supp. 
654;  Ohnmacht  v.  Mt.  Morris  Electric 
Light  Co.  (1901)  66  App.  Div.  482,  7S 
N.  Y.  Supp.  296;  Southern  R.  Go.  v. 
Govenia  (1896)  100  Ga.  46,  40  L.R.A. 
253,  62  Am.  St.  Rep.  312,  28  S.  E.  651 
(see  as  to  this  case,  §  2634,  ante)  ; 
Stevenson  v.  W.  M.  Ritter  Lumber  Co.. 
(1908)  108  Va.  575,  18  L.R.A.  (N.S.) 
316,  62  S.  E.  351.  See  also  Pack  v. 
New  York  (1850)  3  N.  Y.  489. 

*  Gallaghan  v.  Lake  Bopatcong  Ice 
Co.  (1903)  69  N.  J.  L.  100,  54  Atl.  223, 
per  Pitney,  J.;  Clark  v.  London  Gen- 
eral Omnibus  Go.  [1906]  2  K.  B.  648,. 
2  B.  R.  C.  694,  75  L.  J.  K.  B.  N.  S.  907, 
95  L.  T.  N.  S.  435,  22  Times  L.  R.  691; 
Sherman  v.  Johnson  (1886)  58  Vt.  40, 
2  Atl.  707;  Trow  v.  Thomas  (1898)  70- 
Vt.  580,  41  Atl.  652;  contra.  Southern 
R.  Co.  V.  Govenia  (1896)  100  Ga.  46, 
40  L.R.A.  253,  62  Am.  St.  Rep.  312, 
28  S.  E.  651,  holding  that  "if  it  dies, 
from  the  injuries  inflicted,  he  can  re- 
cover his  necessary  and  reasonable  ex- 
penses in  the  burial,  including  compen- 
sation for  the  loss  of  such  time  on  the 
parent's  part  as  was  needed  for  this, 
purpose." 
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2636.  Who  may  maintain  the  action. — Whether  the  right  of  action 
to  recover  for  loss  of  service  of  a  minor  child,  or  for  expenses  in- 
curred by  reason  of  a  tortious  injury  to  it,  belongs  to  the  father  or  to 
the  mother,  is  a  question  to  be  determined  rather  by  the  law  of  parent 
and  child  than  that  of  master  and  servant.  Usually  the  action  is 
maintainable  only  by  the  father,  if  living,  as  the  parent  exclusively 
entitled  to  the  child's  services,^  but  local  legislation  or  common  law 
may  support  an  action  by  the  mother  under  some  circumstances.* 
If,  by  arrangement  and  understanding  between  father  and  mother, 
she  became  the  real  head  of  the  family  and  the  assignee  of  the  father's 
right  to  their  child's  services,  she  would  acquire  a  right  to  sue  and 
recover  for  the  loss  thereof  even  before  his  death,  and  while  the  fam- 
ily was  united.*  A  stepfather,  having  assumed  the  relation  of  father 
to  the  minor,  has  been  allowed  to  maintain  the  action  to  the  exclusion 
of  the  mother,*  and  in  one  case  a  parent  by  de  facto  adoption  recov- 
ered the  damages.* 

At  common  law,  since  a  mother  was  not  bound  for  the  main- 
tenance of  her  minor  children,  she  had  no  implied  right  to  their  serv- 
ices and  earnings.*     But  this  doctrine  has  been  greatly  relaxed  by 


ISee  Wilson  v.  Boulter  (1899)  26 
Ont.  App.  184;  Hillsboro  Cotton  Mills 
V.  King  (1908)  51  Tex.  Civ.  App.  518, 
112  S.  W.  132 ;  Americam,  Steel  &  Wire 
Co.  V.  Tynwn  (1911)  106  C.  C.  A.  289, 
183  Fed.  949,  controlled  by  Pennsyl- 
vania law;  O'Brien  v.  Philadelphia 
(1906)  215  Pa.  407,  64  Atl.  551;  Kelly 
v.  Pittsburg  &  B.  Traction  Co.  (1903) 
204  Pa.  623,  54  Atl.  482;  Fairmount  & 
A.  Sreet  Pass.  R.  Co.  v.  Stiitler  (1867) 
54  Pa.  375,  93  Am.  Dec.  714;  Keller  v. 
St.  Louis  (1899)  152  Mo.  596,  47  L.R.A. 
391,  54  S.  W.  438;  King  v.  Southern 
R.  Co.  (1906)  126  Ga.  79,  8  L.R.A. 
(N.S.)  544,  55  S.  E.  965;  Oerahty  v. 
New  (1898)  7  Misc.  30,  27  N.  Y.  Supp. 
403.  In  Hillsboro  Cotton  Mills  v.  King 
(1908)  51  Tex.  Civ.  App.  518,  112  S. 
W.  132,  the  mother  was  held  disentitled 
to  sue,  there  being  no  averment  or  proof 
that  she  had  been  abandoned  by  the 
father  or  otherwise  brought  within  ex- 
ceptions to  the  general  rule  of  inca- 
pacity. 

^  Amos  V.  Atlanta  R.  Co.  (1898)  104 
Ga.  809,  31  S.  E.  42;  Savannah,  F.  & 
W.  R.  Co.  V.  Smith  (1894)  93  Ga.  742, 
21  S.  E.  157;  Yost  v.  Grand  Trunk  R. 
Co.    (1910)    163   Mich.   564,   31   L.R.A. 


(N.S.)    519,  128  S.  W.  784,  Ann.  Cas. 
1912  A,  988. 

3  This  is  the  necessary  implication  of 
the  ruling  in  McOarr  v.  'National  £ 
P.  Worsted  Mills  (1902)  24  R.  I.  447, 
60  L.R.A.  122,  96  Am.  St.  Rep.  749, 
53  Atl.  320. 

iEickhoff  V.  Sedalia,  W.  d  8.  W.  R. 
Co.  (1904)  106  Mo.  App.  541,  80  S.  W. 
966 ;  Wessel  v.  Gerken  ( 1901 )  36  Misc. 
221,  73  N.  Y.  Supp.  192.  See  Whitehead 
V.  St.  Louis,  I.  M.  d  8.  R.  Co.  (1886) 
22  Mo.  App.  60;  Hennessey  v.  Bavarian 
Brewing  Co.  (1895)  63  Mo.  App.  111. 

'^Whitaker  v.  Wa/rren  (1880)  60  N. 
H.  20,  49  Am.  Rep.  302,  holding  that 
the  action  was  maintainable  by  one  who 
had  taken  the  child  into  his  family 
when  it  was  a  few  months  old,  and  ever 
since  treated  it  as  his  own  child,  al- 
though he  had  never  adopted  the  child 
by  legal  proceedings.  But  see  Ft.  Worth 
Street  R.  Co.  v.  Witten  (1889)  74  Tex. 
202,  11  S.  W.  1091,  where  he  was  "nei- 
ther morally  nor  legally  bound  to  sup- 
port" the  minor ;  Citizens'  Street  R.  Co. 
V.  Willoehy  (1895)  15  Ind.  App.  312,  43 
N.  E.  1058. 

6  So  stated  in  McGarr  v.  National  d 
P.  Worsted  Mills  (1902)  24  R.  I.  447 
60   L.R.A.    122,   96   Am.   St.    Rep.   749, 
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jnodern  decisions  in  the  United  States,  if  not  in  England;  and  the 
strong  tendency  is  to  give  to  a  widow  left  with  minor  children,  who 
keeps  the  family  together  and  supports  herself  and  them  with  the  aid 
of  their  services,  very  much  the  same  control  over  them  and  their 
earnings  during  their  minority,  and  to  impose  on  her,  to  the  extent 
of  her  ability,  much  the  same  civil  responsibility  for  their  education 
and  maintenance,  as  are  given  to  and  imposed  on  a  father.''  Accord- 
ingly, the  general  rule  now  is  that  "when  a  minor  child  lives  vnth  its 
mother,  who  is  a  widow,  and  the  child  is  supported  by  the  mother  and 
•works  for  her  as  one  of  the  family,  the  mother  is  entitled  to  recover 
for  the  loss  of  services  of  the  child  and  for  labor  performed  and  ex- 
penses reasonably  incurred  in  the  care  and  cure  of  the  child,  so  far 
as  they  are  the  consequences  of  an  injury  to  the  child,  negligently 
■caused  by  the  defendant."  '  If  the  injury  to  the  child  occurred  prior 
to  the  death  of  the  father,  the  widow  would  be  prima  facie  incom- 
petent to  maintain  such  an  action;^  but  it  would  be  otherwise  if  she 
was  legally  entitled  to  the  child's  services  at  the  time  of  the  injury, 
by  reason  of  the  father's  relinquishment  to  her  of  his  right  to  them 
.and  her  assumption  of  his  duties  to  the  chiid.** 


53  Atl.  320;  Fairmont  &  A.  Street  Pass. 
R.  Go.  V.  Stutler  (1867)  54  Pa.  375, 
93  Am.  Deo.  714. 

7  Per  Field,  Oh.  J.,  in  Horgan  v. 
PaeifiG  Mills  (1893)  158  Mass.  402,  35 
Am.  St.  Rep.  504,  33  N.  E.  581. 

8  Per  Field,  Ch.  J.,  in  Horgan  v.  Pacif- 
ic Mills  (1893)  158  Mass.  402,  35  Am. 
■St.  Rep.  504,  33  N.  E.  581  (and  "this 
statement  of  the  law  is  abundantly  sup- 
ported by  the  authorities  cited  in  the 
opinion,  and  by  numerous  others  which 
might  be  cited,"  said  the  court  in  Mc- 
Oarr  v.  National  &  P.  Worsted  Mills 
[1902]  24  R.  L  447,  450,  60  L.R.A.  122, 
96  Am.  St.  Rep.  749,  53  Atl.  320)  ;  Vn- 
ion  News  Co.  v.  Morrow  (1898)  20  Ky. 
L.  Rep.  302,  46  S.  W.  6;  Newport  News 
d  M.  Valley  Co.  v.  Carroll  (1895) 
17  Ky.  L.  Rep.  374,  31  S.  W.  132;  Bar- 
ford  County  v.  Hamilton  ( 1883 )  60  Md. 
340,  45  Am.  Rep.  739;  Natchez,  J.  & 
■C.  R.  Go.  V.  Cook  (1885)  63  Miss.  38; 
Franklin  v.  Butcher  (1910)  144  Mo. 
App.  660,  129  S.  W.  428;  Mauerman  v. 
,Sf*.  Louis,  I.  M.  &  8.  R.  Co.  (1890)  41 
Mo.  App.  348;  Soamell  v.  St.  Louis 
Transit  Co.  (1903)  103  Mo.  App.  504, 
77  S.  W.  1021;  Cuming  v.  Brooklyn 
Vity  R.  Co.  (1888)  109  N.  Y.  95,  16  N. 
E.  65;  Drew  v.  Sixth  Are.  R.  Co.  (1862) 

M.  &  S.  Vol.  VII.— 508. 


26  N.  Y.  49;  Eermedy  v.  New  York  C. 
&  H.  R.  R.  Co.  (1885)  35  Hun,  186; 
Sorenson  v.  Balaban  (1896)  11  App. 
Div.  164,  42  N.  Y.  Supp.  654;  Crowley 
V.  Pennsylvania  R.  Co.  (1911)  231  Pa. 
286,  80  Atl.  175 ;  Creagh  v.  New  Orleans 
R.  &  Light  Co.  (1911)  128  La.  305,  54 
So.  828;  Forsyth  v.  Central  Mfg.  Co. 
(1899)  103  Tenn.  497,  53  S.  W.  731; 
Pecos  d  N.  T.  R.  Co.  v.  Blasengame 
(1906)  42  Tex.  Civ.  App.  66,  93  S.  W. 
187;  Hamilton  v.  Galveston,  H.  &  S.  .4. 
R.  Go.  (1881)  54  Tex.  556. 

In  Marbury  Lumber  Go.  v.  Westbrook 
(1898)  121  Ala.  179,  25  So.  914,  where 
judgment  in  favor  of  a  widowed  mother 
of  a  son  of  fourteen  was  affirmed,  the 
court  said  there  was  evidence  from 
which  the  jury  were  fully  justified  in 
finding  that  the  boy  was  a  member  of 
her  family,  "and  it  is  clear  that  he, 
whether,  strictly  speaking,  a  member  of 
the  plaintiff's  family  or  not,  had  not 
been  emancipated." 

9  McGarr  v.  National  &  P.  Worsted 
Mills  (1902)  24  R.  I.  447,  60  L.R.A. 
122,  96  Am.  St.  Rep.  749,  53  Atl.  320. 
See  also  Gerahty  v.  New  { 1898 )  7  Misc. 
30,  27  N.  Y.  Supp.  403. 

10  McGarr  v.  National  &  P.  Worsted 
Mills    (1902)    24   R.  I.   447,  60  L.R.A. 
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2637.  Pleading. — In  an  action  by  a  parent  to  recover  for  loss  of 
services  of  a  minor  child/  it  is  necessary  to  allege  in  some  form  that 
the  child  was  the  servant  of  the  parent  v^ho  has  been  deprived  of  the 
services.*  But  a  defective  averment  of  the  relationship  of  master 
and  servant  between  a  parent  and  a  minor  child,  and  of  the  parent's 
right  to  the  child's  service,  is  cured  by  the  modern  statutes  of  jeo- 


122,  96  Am.  St.  Rep.  749,  53  Atl.  320, 
holding,  for  that  reason,  and  under  the 
facts  in  that  case,  that  the  mother  could 
maintain  the  action  after  his  death. 

1  The  usual  form  of  action  is  trespass 
on  the  case;  but,  under  some  circum- 
stances, trespass  will  lie.  See,  as  to 
both  forms  of  action,  Martinez  v.  Geber 
(1841)  3  Mann.  &  G.  88,  3  Scott,  N.  R. 
386,  10  L.  J.  C.  P.  N.  S.  314,  6  Jur. 
463;  Jones  v.  Broum  (1794)  1  Esp. 
217,  Peake,  N.  P.  Cas.  233;  Ditoham  v. 
Bond  (1814)  2  Maule  &  S.  436;  Flem- 
ington  v.  Smithers  (1826)  2  Car.  &  P. 
292;  Gray  V.  Jeiferies  (1587)  Cro.  Eliz. 
55;  Hall  v.  Hollander  (1825)  4  Barn. 
&  C.  660,  7  Dowl.  &  R.  133,  4  L.  J.  K. 
B.  39;  Hammer  v.  Pierce  (1848)  5 
Harr.     (Del.)     171;    Hoover    v.    Heim 

(1838)  7   Watts,   62;    Wilt  v.   Tickers 

(1839)  8  Watts,  227;  Oakland  R.  Co. 
V.  Fielding  (1864)  48  Pa.  320;  Cowden 
V.  Wright  (1840)  24  Wend.  429,  35  Am. 
Dec.  633 ;  Whitney  v.  Hitchcock  ( 1847 ) 
4  Denio,  461;  MoOarr  v.  National  dc  P. 
Worsted  Mills  (1902)  24  R.  I.  447,  60 
L.R.A.  122,  96  Am.  St.  Rep.  749,  53 
Atl.  320;  Sherman  v.  Johnson  (1886) 
58  Vt.  40,  2  Atl.  707. 

eWilt  v.  Tickers  (1839)  8  Watts, 
227,  232.  See  also  Monaghan  v.  Horn 
(1881)  7  Can.  S.  C.  409,  461,  462.  For 
an  allegation  held  sufficient,  see  Burton 
V.  Missouri  P.  B.  Go.  (1888)  32  Mo. 
App.  455.  In  an  action  to  recover  dam- 
ages on  account  of  a  tortious  injury  to 
the  plaintiff's  servant,  minor  child,  or 
wife,  allegation  of  loss  of  service  by  rea- 
son thereof  is  indispensable.  Bell  v. 
Central  R.  Co.  (1884)  73  Ga.  520,  an 
action  by  a  parent,  holding  that  the 
omission  of  such  averment  was  not  cur- 
able by  amendment.  In  Scamell  v.  St. 
Louis  Transit  Co.  (1903)  103  Mo.  App. 
504,  77  S.  W.  1021,  Reyburn,  J.,  said: 
"The  rule  of  the  common  law  in  all 
actions  by  a  father  per  quod  servitium 
amisit  was  that  an  averment  of  loss  of 
services  was  requisite;  and  the  modern 
code,  while  extinguishing  fictions  and 
technical  forms  of  action,  has  not  dis- 


pensed with  constitutive  averments  es- 
sential to  a  cause  of  action.  ...  In 
Dunn  V.  Cass  Ave.  &  F.  G.  R.  Co.  (1886) 
21  Mo.  App.  188  .  .  .  there  was  no 
allegation  in  the  petition  that  the  in- 
jured boy  was  the  servant  of  his  father, 
the  plaintiff,  or  that,  by  reason  of  the 
injury,  the  plaintiff  had  been,  or  in  the 
future  would  be,  deprived  of  his  serv- 
ices, but  the  averment  was  made  in 
these  words:  'And  said  son  has  been 
permanently  disabled  from  labor,  and 
plaintiff  has  by  said  injuries  to  his  son 
been  damaged  in  the  sum  of  $5,000,  for 
which  sum  he  prays  judgment.'  This 
presentment  of  plaintiff's  right  of  action 
was  held  insufficient,  as  not  equivalent 
to  an  averment  that  plaintiff  had  lost 
his  son's  service.  In  Matthews  v.  Mis- 
souri P.  R.  Co.  (1887)  26  Mo.  App.  75, 
an  action  by  the  widowed  mother,  the 
rule  of  the  decision  above  was  adhered 
to  by  a  majority  of  the  court;  but  the 
writer  of  the  opinion  dissented,  dis- 
tinguishing the  case  from  the  Dunn 
Case,  and  on  his  own  behalf  stating  that 
the  inferential  allegations  of  the  peti- 
tion were  sufficient  to  apprise  defendant 
that  plaintiff  claimed  as  part  of  her 
recovery  damages  for  loss  of  services. 
The  weight  and  force  of  these  decisions 
by  this  court  have  been  impaired  by  sub- 
sequent cases  reviewed  and  decided  in 
the  Kansas  City  division.  In  Buck  v. 
People's  Street  R.  Electric  Light  &  P. 
Co.  (1891)  46  Mo.  App.  555,  the  peti- 
tion contained  the  narrow  recital,  'By 
reason  whereof  plaintiff  has  laid  out 
and  expended  large  sums  of  money,  to 
wit,  $1,000,  for  nursing,  drugs,  and  med- 
ical attendance  for  his  said  son,  and  has 
and  will  be  deprived  of  the  services  of 
his  son,  of  the  value  of  $4,000.'  The 
objection  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action  appears  to  have  been  first  pre- 
sented to  the  appellate  court,  and  it  was 
held  not  seasonably  made;  and  the 
failure  to  urge  it  in  the  court  below, 
where  it  could  have  been  met  by  an 
amendment,   was  held  to   operate  as   a 
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fails.'  A  declaration  in  an  action  by  the  father,  showing  that  the 
person  injured  was  his  minor  child,  and  that,  by  reason  of  the  hurts 
sustained  through  defendant's  negligence  or  other  tort,  he  has  been 
deprived,  during  some  period,  of  the  child's  services,  states  a  cause 
of  action;*  and  it  is  not  demurrable  though  it  also  shows  that  at  the 
very  time  of  the  occurrence  the  child  was  in  the  employ  of  the  de- 
fendant, for  hire  paid  by  the  defendant  to  the  child  in  that  behalf, 
for  the  right  of  the  father  to  the  child's  services  is  to  be  presumed 
from  the  minority  of  the  latter,  unless  emancipation  appears,  and 
the  employment  under  the  defendant  may  have  been  for  a  limited 
time  and  purpose.*  Where  a  mother  sues  to  recover  for  the  services 
of  a  minor  child,  the  statement  of  the  cause  of  action  must  also  nega- 
tive the  original  right  of  the  father  by  declaring  that  he  is  dead,  or 
has  abandoned  the  child,  and  forfeited  the  right  on  his  part,  as  well 
as  alleging  that  the  minor  is  supported  by  her  and  has  a  home  with 


waiver  of  the  objection,  the  language 
of  the  court  being:  'The  rule  is  now 
well  established  by  the  adjudications  in 
this  state  that,  if  a  material  matter  is 
not  expressly  averred  in  the  pleading, 
but  is  necessarily  implied  from  what  is 
stated  therein,  the  defect  is  cured  by 
verdict  in  favor  of  the  party  pleading. 
If  the  defendant  in  such  case  pleads  to 
the  merits,  he  thereby  waives  the  ob- 
jection to  the  mere  formal  defects,  and 
will  not  be  heard  at  the  trial  or  on 
appeal  to  object  that  the  petition  does 
not  state  a  cause  of  action.  Such  an 
objection  can  only  be  interposed  when 
the  petition  fails  to  state  any  cause  of 
action;  not  where  one  is  defectively 
stated.  ...  In  Hennessey  v.  Bavari- 
an Brewing  Co.  (1895)  63  Mo.  App. 
Ill,  an  action  by  the  mother,  the  ques- 
tion arose  in  the  form  whether,  from 
the  bare  allegation  that  plaintiff  was 
sole  surviving  parent,  the  inference 
could  fairly  be  deduced  that  the  de- 
ceased minor  son  was  the  servant  of 
the  plaintiff  at  time  of  hia  death;  and 
the  same  learned  judge  who  announced 
the  opinion  of  the  court  in  the  Buclc 
Case  referred  to  it,  but  further  held 
that  the  petition  was  insufficient,  as 
it  did  not  allege  a  loss  of  services,  di- 
rectly or  inferentially." 

3  Scamell  v.  St.  Louis  Transit  Co. 
(1903)  103  Mo.  App.  504,  77  S.  W. 
1021,  where  the  court  said:  "The  peti- 
tion herein,  in  clear  terms  alleges  that 
plaintiff  is  the  mother  of  the   injured 


boy,  his  minority,  and  that  his  father 
was  dead  at  the  time  of  the  accident; 
and  the  concluding  paragraph  expressly 
sets  forth  that,  by  the  injuries  to  her 
son,  plaintiff  has  lost  and  will  lose  his 
services  and  the  earnings  of  his  labor 
until  he  shall  arrive  at  the  age  of 
twenty-one  years,  and  has  incurred  and 
will  incur  large  expenses  for  medicines, 
medicinal  and  surgical  attention,  and 
nursing  and  caring  for  her  son,  to  her 
injury  and  damage  in  the  sum  named, 
for  which  judgment  is  prayed.  The  loss 
of  services  is  distinctly  averred,  and 
the  allegations  made  are  abundant  from 
which  to  deduce  by  fair  inference  the  re- 
lationship of  master  and  servant,  and 
the  legal  right  of  plaintiff,  as  surviving 
parent,  to  the  services  of  her  minor  son 
until  his  arrival  at  his  majority.  That 
the  petition  is  cured  and  perfected  by 
and  after  the  verdict,  under  the  liberal 
statute  in  force  in  this  state,  appears 
beyond  reasonable  dispute.  At  most 
there  was  here  presented  a  petition 
based  on  a  good  cause  of  action,  if 
susceptible  of  legal  proof,  but  defective- 
ly stated,  and  certainly  it  is  good  after 
judgment." 

*  CallaghoM  v.  Lake  Hopatoong  Ice 
Co.  (1903)  69  N.  J.  L.  100,  54  Atl.  223, 
where  the  terms  of  the  declaration  are 
stated.  In  Hussey  v.  Ryan  ( 1885 )  64  Md. 
426,  54  Am.  Rep.  772,  2  Atl.  729,  where 
the  plaintiff's  narr.  is  quoted  in  full. 

B  CallagJian  v.  Lake  Hopatoong  Ice  Co. 
(1903)   69  N.  J.  L.  100,  54  Atl.  223. 
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her,  so  that  it  appears  that  she  is  performing  the  parental  duties.' 
A  plaintiff  cannot  recover  damages  under  an  allegation  that  his 
adopted  son  has  been  injured,  without  alleging  the  ownership  of  his 
services,  or  the  particulars  of  his  adoption,  or  his  emancipation  by 
death  or  otherwise  from  the  control  of  his  natural  parent.'  The 
character  of  the  injuries  to  the  child  need  not  be  avered  with  such 
certainty  as  might  be  deemed  requisite  in  an  action  by  the  child. 
Since  the  parent's  recoverable  damages  do  not  include  any  suffering 
of  the  child,  a  general  description  of  the  injuries  will  suffice.*  It 
has  been  held  that  the  father  cannot  recover  for  prospective  or  prob- 
able future  loss  of  service,  unless  he  claims  therefor  in  his  declara- 
tion.'   A  general  allegation  of  expenditures  for  medicines,  medical 

6  Scamell  v.  St.  Louis  Transit  Co.  ferable  from  the  case  of  Ford  v.  Monroe 
(1903)  103  Mo.  App.  504,  77  S.  W.  (1838)  20  Wend.  210  .  .  .  in  which 
1021.  An  allegation  that  she  is  a  the  claim  for  such  probable  loss  of  serv- 
widow  and  entitled  to  the  son's  services  ice  seems  to  have  been  sustained  (al- 
ls a  sufficient  allegation  that  the  father  though  without  much  discussion) 
is  dead.  Goins  v.  Chicago,  R.  I.  <t  P.  because  specially  averred  in  the  declara- 
jB.  Go.   (1891)   47  Mo.  App.  173.  tion.     See   also   Hodsoll  v.   Stalleirass 

1  Citizens'  Street  R.  Co.  v.  Willoehy  (1840)  11  Ad.  &  El.  301,  where  the  dec- 

(1895)  15  Ind.  App.  312,  43  N.  E.  1058.  laration  was  specially  framed  to  cover 

8  Birmvngham  R.  Light  <&  P.  Co.  v.  the  prospective  loss  of  service." 
Chastain  (1908)  158  Ala.  421,  48  So.  Bnt  in  Hussey  v.  Ryan  (1885)  64  Md. 
85,  the  court  saying:  "It  would  seem  426,  54  Am.  Rep.  772,  2  Atl.  729,  where 
that  the  averments  of  the  complaint  in  the  declaration  averred  that  the  child 
judgment,  to  the  effect  that  'plaintiff's  was  made  sick,  etc.,  "and  has  so  re- 
minor  sou  was  severely  injured  in  his  mained  until  the  institution  of  this 
person,  and  was  made  sick  and  sore,  suit;"  whereby  the  plaintiff  "has,  dur- 
and  as  a  proximate  consequence  thereof  ing  all  that  time,  been  deprived  of  her 
plaintiff  lost  the  services  and  society  services,"  the  court  said:  "There  was 
of  his  said  minor  son,'  should  be  held  evidence  that  the  child  was  still  sick 
to  be  a  sufficient  itemization  of  the  son's  at  the  time  of  trial,  and  had  contracted 
injuries  to  show  the  foundation  or  con-  epilepsy  from  the  injury.  This  particu- 
dition  upon  which  plaintiff  bases  his  lar  consequence  was  not  specifically  set 
claim  for  lost  services,  and  even  for  out  in  the  declaration ;  and  the  question 
other  items  of  damages  claimed  in  the  arises  whether,  for  that  reason,  it  could 
complaint."  not    be    considered    by    the    jury,    and 

9  GilUgan  v.  'New  York  &  H.  R.  Co.  whether  the  prospective  loss  of  services 
(1852)  1  E.  D.  Smith,  453,  where  Wood-  from  that  cause  could  be  estimated  in 
ruff,  J.,  said:  "In  the  present  case  the  the  damages.  .  .  .  It  is  a  well-set- 
averment  is  that  the  plaintiff  has  lost  tied  principle  that  the  damages  recover- 
the  services  of  his  son  from  the  time  able  in  actions  for  personal  injuries  are 
of  the  injury  'hitherto,'  and  that  this  for  all  the  legal  and  natural  conse- 
loss  of  service  was  caused  by  the  negli-  quences  resulting  from  the  wrongful  act, 
gence  of  the  defendant's  servant.  It  is  though  the  particular  form  or  nature 
true  that  he  says  that  the  injury  to  his  of  the  results  were  not  contemplated  or 
son  is  permanent,  and  that  was  clearly  foreseen  by  the  wrongdoer;  and  that  it 
proved  to  the  extent  of  the  loss  of  his  is  not  necessary  to  state  specially  any 
limb,  but  he  does  not  aver  that,  by  rea-  matters  which  are  the  legal  and  natural 
son  thereof,  he  has  incurred  the  loss  of  consequences  of  the  injury  inflicted, 
the  boy's  services  during  the  period  of  This  court  so  held  in  Sloan  v.  Edwards 
his  minority,  or  in  any  form  indicate  (1883)  61  Md.  99,  where  spasms  had 
that  he  claims  for  such  loss.  .  .  .  resulted  from  an  assault  and  battery. 
That  this  is  a  material  obligation  is  in-  Among   other   authorities   of  the   same 
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services,  nursing,  and  the  like,  without  naming  the  persons  paid  or 
the  amounts  due  to  each,  is  sufficient.^" 

2638.  Damages.  Total  or  partial  loss  of  services. —  "The  rule  of 
damages  for  the  loss  of  services  of  a  child  is  the  same  as  for  the  loss  of 
services  of  a  servant."  ^  The  jury  may  perhaps  take  into  considera- 
tion the  pecuniary  value  of  acts  of  kindness  and  attention  which  the 
child,  living  at  home,  was  disabled  from  performing  for  the  father 
and  his  family.^*  When  the  parent  maintains  an  action  on  the 
ground  of  loss  of  service  (see  §  2634,  ante),  he  may  be  awarded  in- 
demnity for  actual  loss  of  service  to  the  time  of  trial.''  And  "the 
right  of  the  parent  in  an  action  for  loss  of  service  of  a  child'  disabled 
by  a  tortious  injury,  to  recover  for  prospective  loss  of  service  during 
the  child's  minority,  is  well  settled."  *    These  damages  are,  however, 

import  are:  2  Greenl.  Ev.  §  89;   Tyson  by  a  daughter  while  a  member  of  the 

V.  Booth  (1868)   100  Mass.  258;  Gaith-  family,   and  they   are   of  value   to   the 

ers  Y.  Blowers  ( 1857 )  11  Md.  552.    That  father,   for,   if   not   performed   by   her, 

the  prospective  loss  of  service  from  the  other  help  must  necessarily  be  provided 

injury  inflicted  on  the  child,  as  well  as  to  perform  them." 

that  suffered  up  to  the  date  of  the  suit,  2  Cuming    v.    Brooklyn    City    B.    Co. 

could  properly  be  considered  in  the  com-  (1888)   109  N.  Y.  95,  16  N.  E.  65.     In 

pensation    awarded,   was    a   proper    in-  Hoover  v.   Seim    (1838)    7   Watts,   62, 

struction.''  evidence  that  the  injury  had  caused  the 

10  Franklin    v.    Butcher    (1910)     144  child  to  be  subject  to  fits,  and  that  this 

Mo.  App.  660,  129  S.  W.  428.  malady   continued   to   the   time   of  the 

1  Baltimore    d    0.    8.    W.    R.    Co.    v.  trial,  "was  evidently  proper." 

Keck   ( 1899 )    89  111.  App.  72.     "And  is  8  Child  too  young,  see  §  2634,  ante. 

not  the  same,"  continued  the  court,  "as  *Per    Andrews,    J.,     in     Cuming    v. 

it  would  have  been  had  the  injury  re-  Brooklyn  City  R.  Co.   (1888)   109  N.  Y. 

suited    in    the   death    of   the    boy,    and  95,  16  N.  E.  65.    To  the  same  point,  see 

suit   had  been   brought  by   his   admin-  Drew  v.   Sixth  Ave.  R.  Co.    (1862)    26 

istrator  under  the  statute  for  the  bene-  N.   Y.   49    (child   of  eight)  ;    Traver  v. 

fit  of  the  next  of  kin."  Eighth  Ave.  R.  Co.  (1867)  4  Abb.  App. 

ULouisville,N.A.dC.R.Co.Y.Rush  Dec.  422;  East  Tennessee,  V.  &  C  R. 

(1890)    127  Ind.   545,   26  N.   E.   1010,  Oo.  v.  Hughes   (1893)    92  Ga.  388,   17 

where  it  was  held  that  the  jury  were  S.    E.    949;    Chicago    City    R.    Co.    v. 

properly  so  instructed  in  an  action  by  a  Schaefer  (1903)  121  111.  App.  334;  BaU 

father,  under  the  statute,  to  recover  for  timore  d  0.  S.  W.  R.  Co.  v.  Keck  (1899) 

the    pecuniary    loss    sustained    by    the  89  111.  App.  72;  Hmssbi/ v.  iSi/cm  (1885) 

death  of  his  daughter  seven  years  old.  64  Md.  426,  436,  54  Am.  Rep.   772,  2 

"Under    these    instructions,"    said    the  Atl.  729;   Forsyth  v.  Central  Mfg.  Co. 

court,   "all   that  the  words,  'pecuniary  (1899)    103  Tenn.  497,  53   S.  W.  731; 

value  of  all  acts  of  kindness  and  atten-  Evansich  v.    Gulf,   C.   d  8.   F.  R.   Co. 

tion,'  could  be  understood  to  apply  to,  (1882)   57  Tex.  123;  Houston  d  G.  N. 

are  such  acts  of  kindness  and  attention  R.  Co.  v.  Miller   (1879)    51  Tex.  270; 

as  it  would  be  expected  a  child  would  Gulf,    C.   d   8.   F.  R.    Co.   v.    Johnson 

render  to  the  members  of  the  appellee's  (1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 

[father's]    family   which   would   be    of  SH3;  Missouri,  K.  d  T.  R.  Co.  y.  Rodgers 

some   pecuniary  value,   the  nursing  of  (1897)   —  Tex  Civ.  App.  — ,  39  S.  W. 

sick  members  of  the  family,  and  other  383;    Texas  d   N.   0.  R.   Co.  v.   Wood 

favors  and  acts  rendered,  attending  to  (1893)   —  Tex.  Civ.  App.  — ,  24  S.  W, 

the  other  children,— all  may  be  said  to  569;  Otey  v.  Bradley  (1911)   63  Wash, 

be  acts  of  kindness  and  attention  which  500,  115  Pac.  1045. 

are  reasonably  expected  to  be  performed  "What  profit  might  have  accrued  ta 
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of  necessity,  to  a  great  extent  speculative  or  conjectural."  Compensa- 
tion may  be  allowed  to  the  parent  for  impairment  of  the  future  earn- 
ing capacity  of  the  injured  child  during  minority,  though  the  child 
be  so  young  that  he  has  never  earned  anything,  and  his  ability  to  labor 
or  his  earning  capacity  in  the  business  pursuits  of  life  is  largely  con- 
jectural.^* "Eeasonable  certainty  of  such  loss  and  the  amount  of 
damages  thereby  sustained  is  all  that  can  be  shown,  and  all  the  law 
requires."  ^    But  the  award  of  damages  upon  that  basis  must  be  fairly 


him  from  his  services  more  than  can  be 
realized  after  the  injury"  is  a  proper 
element  of  damage.  Pennsylvania  R. 
Co.  V.  Kelly  (1858)  31  Pa.  372.  The 
parent  may  recover  for  "the  loss  which 
will  probably  result  to  him  from  the 
decrease  in  the  earnings  of  the  child  to 
which  he  is  entitled."  Woeckner  v.  Erie 
Electric  Motor  Co.  (1897)  182  Pa.  182, 
37  Atl.  936,  where  the  injured  child  was 
two  years  and  ten  months  old,  and  had 
both  legs  amputated.  In  Texas  d  P.  R. 
Co.  V.  Putnam  (1901)  —  Tex.  Civ.  App. 
— ,  63  S.  W.  910,  it  was  held  that  the 
trial  judge  properly  instructed  the  jury 
that,  if  they  believed  "by  the  loss  of 
the  leg  of  the  minor  .  .  .  the  value 
of  the  services  of  said  minor  had  been 
diminisiied,  then  that  the  difference  be- 
tween the  value  of  said  services  before 
the  loss  of  the  leg  and  after  the  loss 
of  the  same,  up  to  the  time  the  said 
.  .  .  [minor]  became  twenty-one 
years  of  age,  would  be  the  true  meas- 
ure" of  damages.  In  DoUard  v.  Roherts 
(1891)  130  N.  Y.  269,  14  L.R.A.  238, 
29  N.  E.  104,  affirming  5  Silv.  Sup.  Ct. 
435,  8  N.  Y.  Supp.  432,  where  the  in- 
jured child  was  a  daughter  thirteen 
years  old  and  accustomed  to  perform 
services  in  doing  housework,  the  court 
said:  "Recovery  of  damages  for  loss 
of  service  is  not  in  such  cases  limited  to 
those  sustained  prior  to  the  trial;  but 
when  the  evidence  justifies  the  conclu- 
sion that  they  will  continue  thereafter, 
prospective  damages  may  be  award- 
ed." In  Gilligwn  v.  "New  York  &  PL.  R. 
Co.  (1852)  1  E.  D.  Smith,  453,  460, 
where  the  injured  child  was  a  boy  of 
eleven  or  twelve,  the  court  said :  "It  has 
been,  and  is  still  by  some,  deemed  doubt- 
ful whether,  in  actions  of  this  nature, 
there  can  be  any  recovery  for  prospec- 
tive damages.  The  value  of  the  future 
services  of  a  son,  contingent  upon  the 
continuance  of  his  life,  his  health,  his 


habits,  the  nature  of  his  employment, 
would  be,  in  a,  very  high  degree,  specula- 
tive, if  not  wholly  conjectural.  See, 
however,  on  this  subject.  Ford  v.  Mon- 
roe (1838)  20  Wend.  210,  and  Peck  v. 
Jfeto  York   (1850)   3  N.  Y.  489." 

6  Cuming  v.  Brooklyn  City  R.  Co. 
(1888)  109  N.  Y.  95,  16  N.  E.  65,  per 
Andrews,  J.,  further  quoted  ante, 
%  2634,  note  2. 

i^  Blackmell  v.  Hill  (1898)  76  Mo. 
App.  46,  55,  where  the  child  was  eight 
years  old,  and  the  court  said:  "In  such 
cases  it  is  held,  in  the  absence  of  direct 
evidence,  that  much  must  be  left  to  the 
judgment,  common  experience,  and  en- 
lightened conscience  of  the  jurors,  guid- 
ed by  the  facts  and  circumstances  in  the 
case  ....  And  no  reason  is  per- 
ceived why,  if  the  infant  himself  can 
recover  damages  on  account  of  the  im- 
pairment of  his  future  earning  capacity, 
his  parents  may  not  also  do  so  for  the 
partial  loss  of  his  future,  services  dur- 
ing the  period  of  his  unexpired  minor- 
ity; nor  why,  in  the  absence  of  direct 
evidence  in  such  case,  the  jury  should 
not  be  guided  by  the  same  rule  that 
would  guide  them  were  the  infant  him- 
self suing."    See  also  ante,  %  2634. 

6  San  Antonio  Street  R.  Co.  v.  Muth 
(1894)  7  Tex.  Civ.  App.  443,  451,  27 
S.  W.  752,  per  Neill,  J.  "Although  the 
parent  may  not  be  able  to  show  by 
exact  calculation  the  amount  of  damage 
resulting  from  the  loss  of  service  of  the 
child,  yet  the  suit  of  the  parent  may 
be  maintained."  Blackwell  v.  Memphis 
Street  R.  Co.  (1911)  124  Tenn.  516,  137 
S.  W.  486.  In  Missouri,  K.  &  T.  R.  Go. 
V.  Edwards  (1895)  —  Tex.  Civ.  App. 
— ,  32  S.  W.  815,  where  a  girl  nine  years 
old  had  the  toes  of  one  foot  amputated, 
judgment  for  the  mother  was  reversed, 
because  there  was  no  evidence  showing 
to  what  extent  the  capacity  of  the  child 
to  serve  her  mother  was  impaired. 


§  2638]      LIABILITY  TO  MASTER  FOR  INJURIES  TO  SERVANT. 


8119 


supported  by  evidence.''  It  is  said  that  "the  tendency  in  modern 
times,  undoubtedly,  is  to  excessive  damages,  especially  when  they  are 
to  be  assessed  against  corporations."  *  The  parent  is  entitled  to 
recover  the  full  value  of  the  child's  services  during  minority,  to  the 
extent  that  he  has  been  deprived  of  them  by  reason  of  the  injury, 
without  considering  the  cost  of  maintenance.'  Where  the  plain- 
tiff's son,  living  at  home,  was  working  for  wages  for  the  defendant 
when  he  was  injured  and  disabled,  the  court  held  that  the  measure 


Tin  Baltimore  &  0.  8.  W.  R.  Co.  v. 
Keck  (1899)  89  111.  App.  72,  the  injury 
to  the  plaintiff's  son,  thirteen  or  four- 
teen years  old,  had  necessitated  the  am- 
putation of  his  leg.  A  verdict  for  $2,000 
damages  was  held  to  be  excessive,  the 
court  saying:  "There  is  no  evidence  in 
the  record  showing  the  earning  capacity 
of  the  boy,  and  nothing  that  we  can  dis- 
cover to  warrant  the  jury  in  finding 
such  an  amount  of  damages  as  they  did. 
True  the  jury  saw  the  boy,  but  that 
was  not  enough.  In  all  probability  if 
the  boy  had  not  been  injured,  he  would 
have  gone  to  school  for  several  years  to 
come;  and  could  scarcely  have  been  of 
much  value  to  his  father  in  a  pecuniary 
way  during  that  time." 

8  Pennsylvania  R.  Go.  v.  Kelly  { 1858 ) 
31  Pa.  372,  379,  where  the  court  also 
said:  "Generally  speaking,  the  influ- 
ence of  the  court  in  this  class  of  cases 
should  be  exerted  to  restrain  those  ex- 
cesses into  which  juries  are  apt  to  run. 
The  sympathies  of  the  fathers  and 
brothers  who  compose  the  jury  are  al- 
ways powerfully  excited  by  the  distress- 
ing circumstances  of  the  case  and  the 
eloquent  appeals  of  counsel.  Wild  ver- 
dicts are  frequently  rendered.  .  .  . 
A  verdict  for  $3,000  for  the  loss  of  a 
son's  services  ia  not  to  be  found  in  the 
old  law,  and  if  there  are  any  such  in- 
stances in  modern  times,  they  are  com- 
paratively rare.  The  most  recent 
assessments  in  England  are  very  much 
below  this  rate  of  compensation.  The 
courts  labor  to  define  the  measure  of 
damages  with  all  possible  precision,  but 
the  application  of  it  must  be  left  to 
the  jury,  and  unless  they  are  restrained 
by  a  firm  exercise  of  the  power  of  new 
trials,  damages  will  go  on  increasing, 
each  instance  of  excess  being  used  to 
justify  the  next,  until  the  pecuniary  loss 
of  one  party  will  be  repaired  at  the  ruin 
of  the  other."    In  that  case  a  boy  nine 


years  of  age  had  one  of  his  feet  ampu- 
tated as  the  result  of  an  accident,  and 
the  father  recovered  a  verdict  for  $3,000. 
A  new  trial  was  granted,  because  the 
instructions  to  the  jury  gave  them  too 
large  a  license  on  the  subject  of  dam- 
ages. As  to  prejudice  of  juries  against 
corporations,  see  Moore  on  Facts,  §  26. 
9  Birkel  v.  Chandler  ( 1901 )  26  Wash. 
241,  66  Pac.  406,  holding  that  the  trial 
court  properly  refused  to  allow  the 
father  to  be  cross-examined  as  to  the 
cost  of  keeping  the  boy  in  school  and 
as  to  the  cost  of  clothing  him.  But  in 
Matthews  v.  Missouri  P.  R.  Co.  (1887) 
26  Mo.  App.  75,  where  the  injured  son 
was  fourteen  years  old,  and  the  jury 
found  that  his  earning  capacity  had 
been  diminished  by  one  half,  it  was  held 
reversible  error  to  allow  to  the  plain- 
tiff the  probably  gross  earnings  of  the 
boy,  without  abatement  for  the  cost  of 
his  board,  lodging,  and  clothing.  In 
Texas  &  P.  R.  Co.  v.  Morin  (1886)  66 
Tex.  133,  18  S.  W.  345,  where  the  child 
was  about  two  and  a  half  years  old, 
and  had  a  leg  amputated,  the  court 
said:  "The  expenses  of  feeding  and 
clothing  the  minor  during  its  minority 
devolve  upon  the  parent,  and  are  in  no 
way  diminished  by  the  fact  that  the 
minor,  from  the  injury,  becomes  a  crip- 
ple. The  expense  in  such  case  may  be 
greatly  increased."  Therefore  the  dam- 
ages were  not  to  be  discounted  by  those 
expenses.  But  see  McGarr  v.  National 
£  P.  Worsted  Mills  (1902)  24  R.  I. 
447,  60  L.R.A.  122,  96  Am.  St.  Rep. 
749,  53  Atl.  320,  where  the  court  re- 
marked that  "the  proper  measure  of 
damages  is  the  pecuniary  value  of  the 
child's  services  from  the  time  of  the 
injury  until  it  attains  its  majority,  less 
its  support  and  maintenance,  together 
with  the  necessary  costs  and  expenses," 
etc. 
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of  the  father's  loss  was  the  gross  amount  that  the  son  could  have 
earned  before  attaining  his  majority,  without  deduction  for  his. 
board,  although  the  father  had  allowed  him  to  spend  his  earnings  be- 
fore the  injury/" 

While  the  subject  of  damages  should  not  be  considered  in  respect 
of  wages  paid  in  any  particular  calling  which  the  child  has  not  yet 
adopted,"  it  may  properly  be  inferred  that  with  age,  growth,  and 
experience  the  value  of  the  child's  services  will  increase/^  especially 
where  the  evidence  shows  him  to  be  bright,  economical,  and  indus- 
trious.'* The  measure  of  damages  for  loss  of  a  son's  services  is  what 
such  services  are  worth,  and  not  what  was  being  paid  by  his  em- 
ployers; but  in  the  absence  of  all  other  testimony,  a  jury  would  be 
warranted  in  finding  the  services  worth  that  which  his  employers 
were  paying  him.'*  Evidence  that  a  son  has  received  higher  wages, 
for  his  labor  since  he  was  injured  than  before  does  not  prove  that 
his  earning  capacity  has  not  been  impaired.'^ 


^0  Texas  &  P.  R.  Co.  v.  Brick  (1892) 
83  Tex.  526,  29  Am.  St.  Rep.  675,  18 
S.  W.  947.  In  Mauerman  v.  St.  Louis, 
I.  M.  &  S.  R.  Go.  (1890)  41  Mo.  App. 
348,  where  the  minor  son  was  disabled 
while  in  the  service  of  the  defendant, 
and  the  action  was  maintained  by  his 
widowed  mother,  the  trial  judge  erred 
in  requiring  the  jury  to  deduct  the  rea- 
sonable cost  of  the  board,  washing,  and 
clothing  during  his  minority.  Said  the 
court:  "Under  the  decisions  of  this 
court,  .  .  .  the  mother,  on  the 
death  of  the  father,  succeeds  to  the 
duties  and  obligations  of  her  husband, 
touching  minor  children.  If  this  be  so, 
the  fact  that  her  son  was  disabled  did 
not  discharge  her  of  the  obligation  to 
support  him,  even  though  he  could  earn 
nothing,  and  his  support  was  a  dead  loss 
to  her.  She  did  in  fact  support  him 
until  he  became  of  age,  hence,  as  she 
was  both  under  obligation  to  support 
him  and  did  support  him,  and  lost  his 
entire  wages,  such  wages  were  not  sub- 
ject to  deduction." 

11  "In  estimating  the  damages,  the 
jury  could  not  legally  consider  that  the 
son  might  have  become  a  locomotive  en- 
gineer, or  embraced  other  like  profitable 
or  more  profitable  calling  during  his 
minority."  Birmingham,  R.  Light  & 
P.  Co.  V.  Chastain  (1908)  158  Ala.  421, 
428,  48  So.  85.  In  Pecos  &  N.  T.  R.  Co. 
V.  Blasengame  (1906)  42  Tex.  Civ.  App. 
66,  93  S.  W.  187,  it  was  held  that,  in  es- 


timating the  parent's  loss  by  reason  of 
injuries  to  his  son,  who  was  a  railroad 
employee,  the  jury  were  authorized  to 
consider  his  earning  capacity  in  any 
employment  for  which  they  might  deem, 
him  to  be  fitted. 

18  Birmingham  R.  Light  &  P.  Co.  v. 
Chastain  (1908)  158  Ala.  421,  48  So. 
85;  Scamell  v.  St.  Louis  Transit  Go. 
(1903)  103  Mo.  App.  504,  77  S.  W. 
1021;  Texas  d  N.  0.  R.  Co.  v.  Wood 
(1893)  —  Tex.  Civ.  App.  — ,  24  S.  W. 
569. 

18  Central  Foundry  Co.  v.  Bennett 
(1906)  144  Ala.  184,  1  L.R.A.(N.S.) 
1150,  113  Am.  St.  Rep.  32,  39  So.  574.. 

1*  Sawyer  v.  Sauer  (1873)  10  Kan. 
519,  per  Brewer,  J. 

16  Central  Mfg.  Go.  v.  Cotton  (1901) 
108  Tenn.  63,  65  S.  W.  403,  the  court 
saying:  "Certainly  the  loss  of  three- 
fingers  has  not  rendered  him  more  val- 
uable as  a  laborer,  and  yet  that  is  the- 
logical  result  of  the  criterion  invoked' 
.  .  .  The  defendant  .  .  .  may 
have  paid  less  than  his  labor  was  worth, 
or  his  employer  .  .  .  may  have  paid' 
more  than  it  was  worth,  or  wages  for 
such  work  may  have  advanced  in  the- 
meantime  more  than  the  difference  be- 
tween those  two  rates.  However  that 
may  be,  everybody  must  know  that  a 
common  laborer,  as  this  boy  was  and' 
is,  cannot  at  all  times  perform  so  much 
labor  or  always  command  so  large  com- 
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2639.  — medicines,  medical  and  surgical  treatment,  and  nursing. — 
Eecovery  by  a  parent  for  losses  occasioned  to  him  by  injury  to  bis. 
child  includes  the  reasonable  expenses  necessarily  incurred  by  him 
in  the  effort  to  restore  the  child  to  health,^  such  as  the  cost  of  medical 
and  surgical  treatment,  medicines,  and  nursing,^  though  the  bills 
therefor  have  not  been  actually  paid.^  If  the  parent  is  a  physician, 
he  may  recover  reasonable  compensation  for  his  own  professional 
services  to  the  child,*  but  not  for  loss  of  patronage  as  a  practising 
physician  while  detained  at  home  on  account  of  the  sickness  of  the 
child.^     For  medical  and  surgical  services  to  the  minor  which  were- 


pensation  in  this  maimed  condition  as 
he  could  with  his  two  whole  hands." 

1  Barnes  v.  Keene  (1892)  132  N.  Y. 
13,  15,  29  N.  E.  1090 ;  N etherland- Amer- 
ican Steam,  'Nav.  Go.  v.  Hollander 
(1894)  8  C.  C.  A.  169,  20  U.  S.  App. 
225,  59  Fed.  417. 

i  Dixon  V.  Bell  (1816)  5  Maule  &  S. 
198,  1  Starkie,  287,  17  Revised  Rep.  308, 
19  Eng.  Rul.  Cas.  26;  Bun  v.  Wotton 
(1680)  T.  Raym.  259;  Banks  v.  Shedden 
Forwarding  Co.  (1906)  11  Ont.  L.  Rep. 
483;  Buie  v.  Birmingham  R.  Light  c£ 
P.  Co.  (1903)  140  Ala.  276,  103  Am.  St. 
Rep.  33,  37  So.  285;  Karr  v.  Parks 
(1872)  44  Cal.  46;  East  Tennessee,  T. 
&  G.  R.  Go.  V.  Hughes  (1893)  92  Ga. 
388,  17  S.  E.  949;  Covington  Street  R. 
Co.  V.  Packer  (1872)  9  Bush,  455,  15 
Am.  Rep.  725;  Black  v.  Carrollton  R. 
Go.  (1855)  10  La.  Ann.  33,  63  Am.  Dec. 
586;  Harford  County  v.  Hamilton 
(1883)  60  Md.  340,  45  Am.  Rep.  739; 
Horgan  v.  Paciiic  Mills  (1893)  158 
Mass.  402,  35  Am.  St.  Rep.  504,  33  N. 
E.  581 ;  M'Garty  v.  Guild  ( 1847 )  12  Met. 
291;  Natchez,  J.  &  C.  R.  Go.  v.  Cook 
(1885)  63  Miss.  38;  Frick  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.  (1882)  75  Mo.  542; 
Franklin  v.  Butcher  (1910)  144  Mo. 
App.  660,  129  S.  W.  428;  Buck  v.  Peo- 
ple's Street  R.  Electric  Light  dc  P.  Co. 
(1891)  46  Mo.  App.  555;  Scamell  v.  St. 
Louis  Transit  Co.  (1903)  103  Mo.  App. 
504,  77  S.  W.  1021;  Whitaker  v.  War- 
ren (1880)  60  N.  H.  20,  49  Am.  Rep. 
302;  Connell  v.  Putnam  (1879)  58  N. 
H.  534;  Barnes  v.  Keene  (1892)  132 
N.  Y.  13,  16,  29  N.  E.  1090  (recovery 
"includes  the  services  of  a  nurse,  as 
long  as  a  nurse  was  needed")  ;  Wer- 
holovsky  v.  New  York  d  B.  Despatch 
Exp.  Co.  (1909)  63  Misc.  329,  117  N. 
y.  Supp.  150;  Oakland  B.  Co.  v.  Field- 
ing   (1864)    48  Pa.   320;    Pennsylvania 


R.  Co.  V.  Kelly  (1858)  31  Pa.  372;  For- 
syth v.  Central  Mfg.  Co.  (1899)  103 
Tenn.  497,  53  S.  W.  731;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Redeker  (1886)  67  Tex. 
190,  60  Am.  Rep.  20,  2  S.  W.  527; 
Texas  &  P.  R.  Co.  v.  Morin  (1886)  66 
Tex.  133,  18  S.  W.  345;  Evansich  v. 
Chilf,  C.  &  8.  F.  R.  Go.  (1882)  57  Tex. 
123 ;  Missouri,  K.  d  T.  R.  Co.  v.  Rodgers 
(1897)  —  Tex.  Civ.  App.  — ,  39  S.  W. 
383;  St.  Louis  Southwestern  R.  Co.  v. 
Gregory  (1903)  —  Tex.  Civ.  App.  — ,. 
73  S.  W.  28;  Otey  v.  Bradley  (1911) 
63  Wash.  500,  115  Pac.  1045. 

"With  respect  to  the  expenses  alleged 
in  this  declaration  to  have  been  neces- 
sarily incurred  for  medical  attendance 
upon  the  injured  son,  we  see  no  reason 
why  they  may  not  be  recovered  if  the 
relationship  of  master  and  servant  ex- 
isted, notwithstanding  the  doubt  inti- 
mated on  this  point  in  Hall  v.  Holland- 
er (1825)  4  Barn.  &  C.  660,  7  Dowl.  &. 
R.  133,  4  L.  J.  K.  B.  39.  In  actions  for 
seduction  of  a  daughter  and  servant,, 
the  lying-in  expenses  are  commonly  al- 
lowed to  be  recovered.  2  Chitty,  PL. 
643,  and  note."  Gallaghan  v.  Lake  Hop- 
atcong  Ice  Co.  (1903)  69  N.  J.  L.  100,. 
54  Atl.  223. 

3  Baltimore  d  0.  8.  W.  B.  Co.  v. 
Keck  (1899)  99  111.  App.  72;  Creagh  v. 
New  Orleans  R.  d  Light  Go.  (1911)  128: 
La.  305,  54  So.  828 ;  Lutcher  d  M.  Lum- 
ber Co.  v.  Dyson  (1895)  —  Tex.  Civ. 
App.  — ,  30  S.  W.  61;  Texas  d  P.  R.. 
Co.  V.  Cornelius  (1895)  10  Tex.  Civ. 
App.  125,  30  S.  W.  720. 

4  St.  Louis  Southwestern  B.  Co.  v.. 
Gregory  (1903)  —  Tex.  Civ.  App.  — , 
73  S.  W.  28. 

B  St.  Louis  Southwestern  R.  Co.  v. 
Gregory  (1903)  —  Tex.  Civ.  App.  —„ 
73  S.  W.  28. 
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performed  in  violation  of  law,  by  a  person  not  qualified  to  render 
them,  the  parent  cannot  recover,  at  least  not  for  an  unpaid  bill. 
The  parent  cannot  recover  for  expenses  incurred  in  removing  a  de- 
formity or  disfigurement  from  his  infant  child's  face,  in  addition  to 
the  expense  incurred  in  healing  the  original  wounds.''  And  nothing 
can  be  allowed  for  medical  and  surgical  treatment  at  a  public  hos- 
pital, if  there  is  no  evidence  that  it  was  the  occasion  of  any  expense 
to  the  plaintiff.'  The  New  York  court  of  appeals  has  held  that  "in 
an  action  by  a  parent,  founded  on  loss  of  service  of  the  child,  only 
expenses  actually  incurred  by  the  parent  for  medicine  or  medical  at- 
tendance, or  which  are  immediately  necessary  to  be  incurred,  are  re- 
coverable as  incident  to  the  main  cause  of  action,  and  that  future, 

6  San,  Antonio  Street  R.  Co.  v.  Muth  to  care  for  the  health  of  his  infant 
(1894)  7  Tex.  Civ.  App.  443,  27  S.  W.  daughter,  and  he  could  recover  from  the 
752,  where  the  court  said :  "No  lia-  defendant  all  sums  necessarily  expended 
bility  would  rest  upon  the  plaintiff  for  by  him  for  medical  or  surgical  attend- 
their  payment,  and  if  the  party  render-  anee  in  curing  her  wounds  occasioned  by 
ing  such  services  could  not  recover  their  the  defendant's  negligence.  But  his 
value  from  the  plaintiff,  he  should  not  duty  in  this  regard  ceased  with  the  com- 
be permitted  to  recover  it  from  the  de-  plete  healing  of  the  wound.  He  might, 
fendant,  because  it  is  not  an  expense  at  his  option,  incur  further  expense  in 
actually  incurred,  and  to  hold  defend-  the  removal  of  any  blemish  or  disfigure- 
ant  liable  for  it  would  not  be  in  the  ment  caused  by  the  injury,  and  which 
nature  of  compensation,  but  a  gratuity,  would  affect  the  comely  appearance  of 
We  are  aware,  that  in  Klein  v.  Thomp-  the  child.  The  injury  arising  from  the 
son  (1869)  19  Ohio  St.  571,  it  was  permanent  deformity  would  be  an  item 
held  that  in  an  action  for  assault  and  properly  allowable  in  the  daughter's 
battery  the  plaintiff  could  recover  as  own  claim  for  damages ;  but  the  cost  of 
part  of  his  damages  the  amount  of  the  its  removal  after  the  wound  was  healed 
surgeon's  bill  which  he  incurred  for  would  be  a  voluntary  expenditure  by 
treating  his  injuries,  although,  before  the  father,  and  he  could  not  hold  the 
the  trial,  it  had  been  voluntarily  paid  defendant  liable  for  such  expenses.  If 
by  the  trustee  of  the  township,  to  whom  the  rule  were  otherwise,  the  damages 
the  plaintiff  was  under  no  legal  liability  might  be  increased  at  the  will  of  the 
to  refund  the  amount.  But  in  that  father  to  an  amount  greatly  dispropor- 
case  the  services  performed  were  legal,  tioned  to  the  actual  injury  received  by 
and  when  rendered  the  plaintiff  was  lia-  the  child.  The  jury  were  [properly] 
ble  for  their  value,  and  the  discharge  of  instructed  by  the  court  below  substan- 
the  debts  by  another  did  not  inure  to  the  tially  in  accordance  with  these  views, 
benefit  of  defendant,  and  the  opinion  But  it  is  evident  from  the  testimony 
of  the  court  is  upon  the  ground  that  which  the  transcript  contains  in  full, 
the  plaintiff  ought  to  be  allowed  to  re-  that  the  instruction  was  disregarded  by 
cover  from  the  party  whose  wrong  the  jury.  .  .  .  We  cannot  avoid  the 
caused  the  loss,  and  thus  be  placed  in  conclusion  that  the  jury  adopted  a  rule 
possession  of  the  means  to  enable  him  of  compensation  that  was  not  justified 
to  return  the  money  voluntarily,  if  in  by  the  evidence,  and  was  not  in  ac- 
conscience  he  should  see  proper  to  do  cordance  with  the  instructions  of  the 
so."  court."      The    judgment   was    therefore 

T  Karr  v.  Parks    (1892)    44  Cal.   46,  reversed, 
where  the  injuries  were  inflicted  by  the        8  Gilligan  v.  New  York  d  B.  R.  Go. 

defendant's  vicious   animal.     Niles,  J.,  (1852)    1  E.  D.  Smith,  453. 
said:     "It  was  the  duty  of  the  father 
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prospective,  contingent  expenses  of  this  kind  are  recoverable  only  in 
an  action  by  the  child."  ® 


9  Cuming  v.  Brooklyn  Oity  B.  Go. 
(1888)  109  N.  Y.  95,  16  N.  E.  65, 
•where  the  court  ( per  Andrews,  J. )  said : 
"The  mother,  the  father  being  dead, 
brings  her  action  founded  upon  loss  of 
service,  for  an  injury  to  her  minor  child, 
and  is  permitted  to  recover  not  only 
prospective  damages  for  loss  of  service 
during  the  fifteen  years  before  the  child 
will  reach  her  majority,  but  also  for 
surgical  expenses  which  have  not  been 
in  fact  incurred,  and  the  incurring  of 
which  is  not  presently  necessary,  but 
which,  in  the  opinion  of  experts  exam- 
ined on  the  trial,  it  will  become  neces- 
sary to  incur  in  consequence  of  the  in- 
jury, at  some  time  during  the  child's 
minority.  The  trial  judge,  with  a  view 
to  the  ascertainment  of  this  item  of 
damages,  permitted  a  surgeon,  against 
the  objection  of  the  defendant,  to  testi- 
fy that  the  expense  of  an  operation, 
which,  in  his  judgment,  would  become 
necessary  at  some  remote  period  during 
the  child's  minority,  would  be  $300.  In 
other  words,  the  jury  were  permitted  to 
include,  as  a  part  of  the  damages  in 
the  action,  the  value  of  contingent  and 
prospective  surgical  services."  Uncer- 
tainties in  the  allowance  of  damages  for 
prospective  loss  of  services  were  then 
adverted  to,  as  quoted  in  §  2634,  note  14 
ante,  and  the  court  continued  as  fol- 
lows: "The  damages  allowed  in  this 
case  for  prospective  surgical  expenses 
have  still  another  element  of  uncertain- 
ty. If  recoverable  by  the  parent,  it 
must  be  upon  the  ground  of  the  parent's 
obligation  to  maintain  the  child.  But 
not  only  may  the  parent  die  or  the  child 
die,  thereby  rendering  the  surgical  ex- 
penses unnecessary,  but  the  parent  may 
become  wholly  unable  to  pay  for  the 
services,  if  required,  or  the  child  may  be 
treated  in  a  hospital,  or  at  public  ex- 
pense, as  was  in  fact  the  case  in  this  in- 
stance, when  the  child's  leg  was  ampu- 
tated. There  is  adequate  reason  for  per- 
mitting the  parent  to  recover  medical  or 
other  expenses  actually  incurred,  conse- 
quent upon  an  injury  to  the  child  from 
the  wrongful  act  of  a  third  person.  In 
case  of  an  injury  to  a  minor  child,  whose 
parents  are  living,  there  is  double  right 
of  action;  an  action  by  the  child  and 
an  action  by  the  parent.  In  the  child's 
action,  plainly  there  can  be  no  recovery 


for  expenses  actually  incurred  by  the 
parent,  and  so  far  a  double  recovery  is 
prevented.  But  it  is  not  so  plain  that 
the  child  may  not  recover,  as  part  of 
his  damages,  all  the  proximate  pecu- 
niary consequences  of  his  disability,  in- 
cluding such  medical  and  other  expenses, 
as  under  the  evidence  the  jury  shall  find 
it  will  be  necessary  in  the  future  to 
incur.  The  denial  of  this  right  would, 
in  many  cases,  deprive  the  child  of 
the  means  of  necessary  relief.  It  can- 
not, I  suppose,  be  doubted  that,  the 
parents  being  dead,  all  the  future  con- 
sequences of  the  injury  and  necessary 
expenses  flowing  from  the  disability 
would  be  proper  elements  to  be  consid- 
ered by  the  jury  in  an  action  brought 
by  the  child;  nor  is  there  much  doubt 
that  these  considerations  enter  into 
every  verdict  rendered  in  an  action 
brought  by  a  minor  for  his  personal  in- 
jury. There  is  perhaps  a  logical  diffi- 
culty in  denying  the  right  of  the  parent 
to  recover  the  damages  now  in  ques- 
tion, but  the  same  difficulty  attends 
a  denial  of  the  child's  right.  It  appears 
by  the  record  that  the  child  has  brought 
an  action  and  has  recovered  her  dam- 
ages. .  .  .  The  parent  in  an  indi- 
rect way  is  benefited  by  a  recovery  by 
the  child,  and  this  rule  will  be  most 
likely  to  accomplish  and  prevent  a  dou- 
ble recovery  in  such  cases.  The  obliga- 
tion of  parents  to  maintain  and  provide 
for  their  children  has  its  most  effectual 
sanction  in  the  natural  affections.  The 
law,  at  best,  can  but  imperfectly  enforce 
it.  It  does  not  undertake  to  do  so  di- 
rectly until  children  have  become,  or  are 
likely  to  become,  a  public  charge.  The 
law  of  necessaries  is  so  limited  and 
guarded  that  the  wants  of  children  can 
only  be  supplied  under  this  rule  in 
exceptional  cases.  The  legal  obligation 
of  maintenance  and  support  resting  on 
the  mother  is  especially  imperfect.  In 
all  cases  it  necessarily  can  be  enforced 
only  in  eases  of  the  pecuniary  ability 
of  the  parent,  and  in  case  of  the  mother 
the  child's  means  are  first  chargeable 
with  his  support.  Furman  v.  Van  Sise 
(1874)  56  N.  Y.  435,  15  Am.  Rep.  441. 
A  recovery  in  the  child's  action  for  a 
personal  injury,  for  prospective  medical 
services,  where  the  fund  recovered  is 
usually  preserved  through  a  guardian 
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As  in  the  parallel  case  of  a  husband's  attendance  upon  his  injured 
wife  (see  §  2653,  post),  a  father  is  entitled  to  recover  the  value  of 
his  own  services  as  nurse,  if  he  sees  fit  to  act  in  that  capacity;"  and 
there  seems  to  be  equal  reason  in  support  of  his  right  to  recover  for 
like  services  of  his  wife  or  other  members  of  the  family,  but  on  this 
point  the  authorities  are  in  conflict.''    "But  if  he  abandoned  a  more 


or  in  other  ways,  will  be  most  likely 
to  secure  such  services  when  needed. 
Whether,  in  any  view,  the  attempt  to 
fix  a  definite  sum  for  contingent  ex- 
penses, which  may  never  be  incurred, 
was  not  pushing  the  evidence  further 
than  is  permissible,  need  not  be  con- 
sidered. These  views  lead  to  a  reversal 
of  the  judgment." 

10  Gonnell  v.  Putnam  ( 1879 )  58  N.  H. 
534  ("expense  of  nursing  and  care  is 
not  confined  merely  to  the  money  ex- 
pended") ;  Barnes  v.  Keene  (1892)  132 
N.  Y.  13,  29  N.  E.  1090 ;  WoodwoA-d  Iron 
Co.  V.  Curl  (1907)  153  Ala.  205,  44  So. 
974 ;  Gilligan  v.  'New  York  &  H.  R.  Go. 
(1852)  1  E.  D.  Smith,  453,  458.  See 
also  Gulf,  C.  &  8.  F.  R.  Co.  v.  Redeker 
(1889)  75  Tex.  310,  16  Am.  St.  Rep. 
887,  12  S.  W.  855. 

If  the  mother  is  the  parent  main- 
taining the  action,  she  is  clearly  entitled 
to  recover  for  her  labor  in  nursing  the 
child.  Ha/rford  County  v.  Hamilton 
(1883)  60  Md.  340,  45  Am.  Rep.  739. 
But  in  Mauerman  v.  St.  Louis,  I.  M.  d 
8.  R.  Co.  (1890)  41  Mo.  App.  348,  it 
was  held  to  be  erroneous  to  submit  to 
the  jury  the  value  of  the  care  given 
by  her  to  the  child,  there  being  no  evi- 
dence of  such  value  before  the  jury. 

In  Houston  d  Q.  M.  R.  Co.  v.  Miller 
(1878)  49  Tex.  322,  332,  the  court  said: 
"The  fact  that  the  plaintiff  and  his  wife 
had  to  leave  home,  and  go  to  Houston, 
and  remain  there  to  nurse  and  take  care 
of  their  son,  necessarily  made  their  ex- 
penses greater  than  if  their  son  could 
have  been  attended  to  under  other  cir- 
cumstances, which  were  matters  for  the 
consideration   of  the  jury." 

11  That  he  is  entitled  to  recover  for 
the  services  of  his  wife  was  decided 
in  Oorman  v.  New  York,  C.  d  St.  L.  R. 
Co.  (1908)  128  App.  Div.  414,  113  N. 
Y.  Supp.  219,  where  Robson,  J.,  declined 
to  follow  the  two  Pennsylvania  cases 
cited  below  in  this  note,  and  said :  "Ap- 
parently a  husband  is  still  entitled  to 
the  services  of  his  wife  in  his  household, 
and,    in   the   absence    of   any    different 


agreement  or  understanding,  is  entitled 
to  recover  for  her  services  rendered  to  a 
third  person  outside  of  and  beyond  the 
household  duties.  Birkbeck  v.  Aokroyd 
(1878)  74  N.  Y.  356,  30  Am.  Rep.  304; 
Blaechinska  v.  Howard  Mission  (1892) 
130  N.  Y.  497,  15  L.R.A.  215,  39  N.  E. 
755."  For  recognition  of  the  plaintiff's 
right  to  recover  for  the  value  of  his 
wife's  services  as  nurse,  see  also  Gilli- 
gan V.  New  York  d  H.  R.  Co.  (1852)  1 
E.  D.  Smith,  453,  458;  Martin  v.  Wood 
(1889)  1  Silv.  Sup.  Ct.  212,  5  N.  Y. 
Supp.  274;  Gulf,  C.  d  S.  F.  R.  Co.  v.. 
Redeker  (1889)  75  Tex.  310,  16  Am.  St. 
Rep.  887,  12  S.  W.  855.  In  Blaokwell 
V.  Hill  (1898)  76  Mo.  App.  46,  where 
the  child  was  eight  years  old,  an  in- 
struction authorizing  the  jury  to  award 
compensation  for  the  services  of  the 
plaintiff  and  his  family  while  nursing 
and  caring  for  the  child  was  upheld, 
and  the  court  said:  "The  defendant 
further  contends  that  the  court  erred 
in  permitting  the  witness  Bosserman. 
to  testify  as  to  the  value  of  the  services 
of  the  plaintiff's  wife  and  minor  daugh- 
ter as  nurses.  It  is  true,  as  defendant 
contends,  that  where  persons  live  to- 
gether and  occupy  the  family  relation, 
the  performance  by  the  one  for  the  other 
of  such  valuable  services  as  is  shown 
to  have  been  performed  by  the  plain- 
tiff's wife  and  daughter  for  his  infant 
son,  the  usual  legal  implication  of  lu 
promise  to  pay  for  such  service  does  not 
obtain.  ...  If  this  were  an  action 
by  the  father,  mother,  or  daughter 
against  the  son  and  brother,  or  hia 
estate,  on  an  implied  promise,  to  recover 
for  the  value  of  such  services,  the  rule 
invoked  would  be  applicable.  .  .  . 
We  have  found  no  case  within  or  with- 
out this  state  where  the  rule  just  re- 
ferred to  has  been  applied  in  a  case 
like  this."  In  Trow  v.  Thomas  (1898) 
70  Vt.  580,  41  Atl.  652,  the  court  said: 
"it  was  legitimate  for  the  plaintiff  to 
show  that  he  employed  his  sister  and  the 
child's  gi-andmother  to  care  for  the 
child,  and  the  ruling  of  the  court  that. 
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lucrative  occupation  in  order  to  act  as  nurse,  the  value  of  his  services 
Tvhile  engaged  in  that  occupation  could  not  properly  be  considered 
hy  the  jury  in  estimating  the  value  of  his  services  while  acting  as  a 
Tiurse."  " 

2640.  — miscellaneous  elements  and  items  of  recoverable  and  non- 
recoverable  damage. —  Although  the  parent's  action  is  called,  and  is 
in  form,  one  for  loss  of  service,  the  jury  are  authorized  to  consider 
"the  pecuniary  loss  sustained  by  the  plaintiff  by  reason  of  the  injury, 
-and  are  not  confined  to  the  mere  amount  the  child  would  be  able  to 
«arn  over  and  above  the  expense  of  board,  clothing,  and  education,* 
but  may  consider  the  extra  cost  and  expense  imposed  upon  the  plain- 


the  plaintiff  would  be  liable  to  the  latter 
for  her  services,  if  it  was  mutually 
understood  between  them  at  the  time  she 
rendered  them,  that  she  was  to  be  paid, 
was  stating  a  well-settled  rule.  We  do 
not  understand  that  the  sums  paid  the 
respective  persons  named  were  allowed 
as  damages  eo  nomine,  but  such  pay- 
ments were  considered  in  determining 
the  amount  which  the  plaintiff  was  en- 
titled to  recover,  i.  e.,  in  finding  what 
was  just  and  reasonable." 

In  Goodhart  v.  Pennsylvania  R.  Go. 
(1896)  177  Pa.  1,  55  Am.  St.  Rep.  705, 
35  Atl.  191,  an  action  for  injury  to 
plaintiff  himself,  the  court  said:  "The 
expenses  for  which  a  plaintiff  may  re- 
cover must  be  such  as  have  been  actual- 
ly paid,  or  such  as,  in  the  judgment 
of  the  jury,  are  reasonably  necessary 
to  be  incurred.  The  plaintiff  cannot  re- 
cover for  the  nursing  and  attendance 
of  the  members  of  his  own  household, 
unless  they  are  hired  servants.  The 
care  of  his  wife  and  minor  children  in 
ministering  to  his  needs  involves  the 
performance  of  the  ordinary  offices  of 
affection,  which  is  their  duty ;  but  it 
involves  no  legal  liability  on  his  part, 
and  therefore  affords  no  basis  for  a 
claim  against  a  defendant  for  expenses 
incurred.  A  man  may  hire  his  own 
adult  children  to  work  for  him  in  the 
same  manner  and  with  the  same  effect 
-that  he  may  hire  other  persons,  but,  in 
the  absence  of  an  express  contract,  the 
law  will  not  presume  one,  so  long  as  the 
family  relation  continues."  The  fore- 
going case  was  followed  and  the  opinion 
quoted  in  Woeokner  v.  Erie  Electric 
Motor  Co.  (1897)  182  Pa.  182,  37  Atl. 
■936,  where  the  father  sued  for  loss  oc- 


casioned by  injury  to  his  child,  "and 
the  jury  was  allowed  to  consider,  as 
elements  of  damages,  the  increased  in- 
convenience and  trouble  caused  other 
members  of  the  family."  This  was  held 
to  be  reversible  error,  the  court  saying: 
"The  duties  performed  by  them  in  the 
care  of  the  injured  child  cost  the  plain- 
tiff nothing,  and  caused  him  no  pecuni- 
ary loss,  and  they  cannot  be  made  the 
ground  of  a  recovery  by  him.  .  .  . 
If  the  increased  attention  required  by 
the  child  had  deprived  the  plaintiff  of 
the  services  of  other  members  of  his 
family  in  his  business,  and  thus  caused 
him  direct  pecuniary  loss,  his  claim  for 
compensation  would  rest  on  substantial- 
ly the  same  ground  as  if  he  had  been 
required  to  employ  additional  help;  but 
for  the  mere  inconvenience  to  others  not 
affecting  him  pecuniarily,  there  can  be 
no  recovery." 

18  Per  Vann,  J.,  in  Barnes  v.  Keene 
(1892)  132  N.  y.  13,  16,  29  N.  E.  1090, 
where  he  abandoned  a  contract  by  which 
he  was  to  receive  a  stated  salary.  To 
the  same  point  is  Woodward  Iron  Go. 
V.  Curl  (1907)  153  Ala.  205,  44  So.  974. 
Certainly,  he  could  not  recover  for  loss 
of  speculative  and  altogether  uncertain 
earnings  during  the  period  of  nursing. 
Bridger  v.  Asheville  £  8:  R.  Go.  ( 1887 ) 
27  S.  C.  456,  13  Am.  St.  Rep.  653,  3 
S.  E.  860;  Lutcher  d  M.  Lumber  Go.  v. 
Dyson  (1895)  —  Tex.  Civ.  App.  — ,  30 
S.  W.  61  ("what  he  would  have  earned 
under  his  contract  to  recover  lost  logs 
was  too  uncertain,  remote,  and  specu- 
lative"). 

1  Gumming  v.  Brooklyn  City  R.  Go. 
(1889)  1  Silv.  Sup.  Ct.  Rep.  327,  24 
N.  Y.   S.   R.   718,   5   N.  Y.   Supp.  476. 
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tiff  through  the  defendant's  fault,*  and  "such  other  expenses  as  are 
rendered  necessary  by  the  injury." '  Eecovery  may  be  had  for  the 
estimated  cost  of  care  and  nurture  so  far  as  they  were  made  more 
expensive  by  the  injury,  though  there  be  no  actual  proof  in  that  be- 
half, if  the  injury  was  of  a  nature  to  make  the  child  more  helpless.* 
The  measure  of  damages  in  this  class  of  cases  is  compensation  for 
pecuniary  loss,^  and  is  the  same  as  that  which  obtains  in  a  case 
brought  by  a  master  for  the  loss  of  services  of  his  servant  or  appren- 
tice.® "It  is  therefore  practically  a  business  and  commercial  ques- 
tion only,  and  the  elements  of  affection  and  sentiment  have  no  place 
therein."  ''  There  can  be  no  recovery  for  loss  of  society  or  companion- 
ship of  the  child,'  or  for  the  parent's  lacerated  feelings  or  disap- 


2  Oumming  v.  Brooklyn  City  B.  Co. 
(1889)  1  Silv.  Sup.  Ct.  Rep.  327,  24 
N.  Y.  S.  R.  718,  5  N.  Y.  Supp.  476  on  a 
second  trial  of  the  case  reported  in 
[1888]  109  N.  Y.  95,  16  N.  E.  65 
where  the  action  was  maintained  by  the 
mother  as  the  surviving  parent,  and  a 
verdict  for  $5,000  was  upheld,  although 
the  child,  a  girl  about  six  years  old, 
had  already  recovered  a  judgment  for 
$10,000,  "so  that  the  probability  of  the 
plaintiff  ever  being  called  upon  for  her 
support  was  very  slight,"  the  rule  being 
"well  settled  that,  as  between  the  mother 
and  child,  resort  may  be  had  to  the 
child's  property  before  the  mother  will 
be  compelled  by  law  to  support  the 
child." 

iOaklcmd  R.  Go.  v.  Fielding  (1864) 
48  Pa.  327;  Houston  £  G.  N.  B.  Co.  v. 
Miller  (1878)  49  Tex.  322,  332. 

In  Flemmimgton  v.  Smithers  (1826) 
2  Car.  &  P.  292,  in  an  action  on  the  case 
brought  by  the  father  for  the  loss  of 
his  son's  services,  a  minor  of  about  fif- 
teen who  drove  his  father's  stagecoach, 
against  the  defendant,  the  owner  of  a 
wagon,  for  the  negligence  of  his  servant 
in  driving  the  wagon,  whereby  the  plain- 
tiff's son  was  thrown  off  the  plaintiff's 
coach  and  injured,  Abbott,  Ch.  J., 
charged  the  jury,  if  they  found  for  the 
plaintiff,  to  give  such  reasonable  sum 
as  to  them  might  appear  proper  for  the 
loss  the  plaintiff  had  sustained  in  being 
deprived  of  the  assistance  of  his  son, 
and  the  expenses  he  must  have  been  put 
to  by  his  being  out  of  his  place,  and 
a,  small  compensation  for  the  son's 
mother  going  to  visit  him  at  the  hos- 
pital   where    he   lay,    and    taking    him 


clean  linen,  with  such  other  things  as 
were  not  provided  them. 

*  "From  the  very  nature  of  the  case, 
there  could  be  no  positive  evidence  given 
further  than  this  fact.  The  jury  must 
estimate  it  as  they  would  estimate  the 
value  of  a  life  with  no  more  specific 
basis."  Lang  v.  New  York,  L.  E.  &  W. 
B.  Co.  (1889)  51  Hun,  603,  holding,  as 
not  extravagant  or  even  exaggerated,  a 
verdict  awarding  $1,500  for  the  in- 
creased cost  of  caring  for  and  bringing 
up  a  boy  crippled,  at  the  age  of  eleven, 
by  the  loss  of  a  foot  and  part  of  his 
leg.  "The  elements  to  be  considered  in 
assessing  the  damages  are  the  expenses 
which  he  has  incurred,  or  is  likely  to 
incur  in  the  support  of  the  child,  on 
account  of  the  injury,  etc."  Woeckner 
V.  Erie  Electric  Motor  Co.  (1897)  182 
Pa.  182,  37  Atl.  936. 

SBwrnes  v.  Eeene  (1892)  132  N.  Y. 
13,  16,  29  N.  E.  1090,  per  Vann,  J. 

Thus,  a  public  school  official  is  not 
liable  in  damages  to  a  parent  for  exclud- 
ing his  child  from  the  school,  for  the 
ability  of  the  child  to  render  service  is 
not  thereby  diminished,  and  the  injury 
is  done  to  the  child  alone.  Donahoe  v. 
Richards  (1854)  38  Me.  376,  and  eases 
there   cited. 

6  Per  Tillinghast,  J.,  in  McOarr  v.  Na- 
tional &  P.  Worsted  Mills  (1902)  24 
R.  I.  447,  460,  60  L.R.A.  122,  96  Am. 
St.  Rep.  749,  53  Atl.  320. 

T  Ihid. 

8  MoUle  &  0.  R.  Co.  v.  Watly  (1891) 
69  Miss.  145,  13  So.  825;  Werbolovskj/ 
V.  New  York  <£  B.  Despatch  Exp.  Co. 
(1909)  63  Misc.  329,  117  N.  Y.  Supp. 
150;  McGarr  v.  National  d  P.  Worsted 
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pointed  hopes.'  The  parent's  anxiety  and  mental  anguish  on  account 
of  the  child's  suffering  are  not  proper  elements  of  damage.'"  The 
outraged  mental  sensibility  of  the  parent  cannot  be  taken  into  con- 
sideration/' even  where  the  action  is  trespass  for  assaulting  and  beat- 
ing a  minor  daughter.'* 

The  limited  resources  of  the  parent  cannot  affect  the  amount 
of  recoverable  damages.  "The  accidental  circumstance  that  the  loss 
may  at  the  time  bear  more  heavily  upon  a  poor  man  than  a  rich  man 
cannot  swell  the  amount  that  the  person  causing  that  loss  is  legally 
responsible  for."  "  Evidence  that  the  parent  depends  upon  his  own 
labor  for  a  living  is  inadmissible.'*  But  the  financial  condition  of 
the  child  may  be  shown,  in  order  that  it  may  be  determined  from  the 


Mills  (1902)  24  R.  I.  447,  460,  60  L.R.A. 
122,  96  Am.  St.  Rep.  749,  53  Atl.  320. 
Birmingham  R.  Light  &  P.  Go.  v.  Baker 
(1909)  161  Ala.  135,  135  Am.  St.  Rep. 
118,  49  So.  755,  18  Ann.  Cas.  487 
(child  four  montha  old),  where  the 
court  said:  "In  the  following  cases  it 
is  expressly  held  that  loss  of  companion- 
ship and  association  of  the  child  cannot 
be  taken  into  consideration  in  estimat- 
ing the  parent's  damages :  Little  Rock 
d  Ft.  8.  R.  Co.  V.  Barker  (1878)  33  Ark. 
350,  34  Am.  Rep.  44;  Dando  v.  Home 
Teleph.  Co.  (1907)  126  Mo.  App.  242, 
103  S.  W.  103;  Caldwell  v.  Brown 
(1866)  53  Pa.  453;  Mobile  &  0.  R.  Co. 
V.  Watty  (1891)  69  Miss.  145,  13  So. 
825;  Coakley  v.  North  Pennsylvania  R. 
Co.  (1858)  5  Clark  (Pa.)  444;  Taylor, 
B.  d  H.  R.  Co.  V.  Warner  (1892)  84 
Tex.  122,  19  S.  W.  49,  20  S.  W.  823; 
Pepper  v.  Southern  P.  Co.  (1895)  105 
Cal.  389,  38  Pac.  974 ;  Potter  v.  Chicago 
d  N.  W.  R.  Co.  (1867)  21  Wis.  377,  94 
Am.  Dec.  548 ;  Marshall  v.  Consolidated 
Jack  Mines  Co.  (1906)  119  Mo.  App. 
270,  95  S.  W.  972." 

9  Pennsylvania  R.  Co.  v.  Kelly  (1858) 
31  Pa.  372. 

10  Bube  V.  Birmingham  R.  Light  & 
P.  Co.  (1903)  140  Ala.  276,  103  Am.  St. 
Rep.  33,  37  So.  285;  Black  v.  Carroll- 
ton  R.  Go.  (1855)  10  La.  Ann.  33,  63 
Am.  Dec.  586;  St.  Louis  Southwestern 
R.  Co.  V.  Gregory  (1903)  —  Tex.  Civ. 
App.  — ,  73  S.  W.  28;  Covington  Street 
R.  Co.  V.  Packer  (1872)  9  Bush,  455,  15 
Am.  Rep.  725 ;  Harford  County  v.  Ham- 
ilton (1883)  60  Md.  340,  45  Am.  Rep. 
739;  McOa/rr  ▼.  National  &  P.  Worsted 


Mills  (1902)  24  R.  I.  447,  460,  60 
L.R.A.  122,  96  Am.  St.  Rep.  749,  63  Atl. 
320. 

11  Flemmington  v.  Smithers  (1826)  2 
Car.  &  P.  292. 

12  Cowden  v.  Wright  (1840)  24  Wend. 
429,  35  Am.  Dec.  633,  distinguishing  the 
rule  in  actions  for  seduction,  partly  be- 
cause the  daughter  herself  is  without 
redress  for  the  seduction,  no  matter 
how  aggravated  it  may  be. 

ii  Barnes  v.  Keene  (1892)  132  N.  Y. 
13,  16,  29  N.  E.  1090.  In  Holdridge  v. 
Mendenhall  (1900)  108  Wis.  1,  81  Am. 
St.  Rep.  871,  83  N.  W.  1109,  and 
Rooney  v.  Milwaukee  Chair  Go.  (1886) 
65  Wis.  397,  27  N.  W.  24,  the  trial 
court  erroneously  permitted  the  plain- 
tiff to  testify  as  to  his  pecuniary  condi- 
tion, the  amount  of  his  property,  his 
earnings,  and  the  size  of  his  family. 

14  Gulf,  C.  d  S.  F.  R.  Co.  V.  Johnson 
(1905)  99  Tex.  337,  90  S.  W.  164,  where 
the  court  said  the  decisions  relied  on 
as  authorizing  the  admission  of  the  evi- 
dence "where  made  in  cases  in  which 
the  plaintiff  sued  for  damages  resulting 
from  the  death  of  relatives  in  which 
their  rights  of  action  and  measure  of 
damages  consisted  of  the  value  of  pe- 
cuniary benefits  or  contributions  which 
they  would  have  received  from  the  de- 
ceased had  they  lived,  and  evidence  of 
the  necessity  for  such  help  arising  from 
the  poverty  of  the  plaintiff  tended  to 
show  the  probability  that  it  would  have 
been  extended.     .  But  the  rule  is 

not  the  same  in  casLj  like  this,  where 
the  right  of  action  and  measure  of  dam- 
ages  are  different." 
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whole  evidence  what  loss  is  likely  to  be  entailed  upon  the  parent  in 
•consequence  of  the  injury/* 

Physical  or  mental  pain  suffered  by  a  minor  by  reason  of  personal 
injuries  is  not  an  element  of  damages  for  the  parent. ^^  If,  however, 
the  pain  which  he  suffers  is  such  as  to  incapacitate  him  for  services 
to  his  parent,  the  latter  will  be  entitled  to  recover  damages,  not  for 
the  pain,  but  as  compensation  for  the  loss  of  services  caused  by  it.^'' 

Exemplary  damages  are  not  recoverable  by  the  parent,**  not  even 
for  an  indecent  assault  and  battery  upon  a  minor  daughter,*'  or  in 
any  other  case  where  exemplary  damages  would  be  recoverable  by 
the  child.''"' 

Conceding  that  "the  loss  of  service  is  the  true  foundation  of  the 
action,"  the  court  nevertheless  in  one  case  held  that  the  plaintiff 
could  recover  for  his  trouble  and  expense  in  prosecuting  the  action,^* 
but  the  ground  of  the  decision  being  untenable  in  a  variety  of 


IB  Reeves  v.  Anniston  Knitting  Mills 
(1909)  166  Ala.  645,  52  So.  142. 

iBDurkee  v.  Central  P.  B.  Go.  (1880) 
56  Cal.  388,  38  Am.  Rep.  59 ;  Sawyer  v. 
Bauer  (1873)  10  Kan.  519;  St.  Louis 
Southwestern  R.  Go.  v.  Gregory  (1903) 
—  Tex.  Civ.  App.  — ,  73  S.  W.  28; 
Baltimore  &  0.  S.  W.  B.  Go.  v.  Keck 
<1899)  89  111.  App.  72.  Evidence  of 
the  pain  suilered  by  the  child  is  ad- 
missible however,  for  the  purpose  of 
showing  the  amount  of  expense  and 
trouble  to  which  the  father  was  subject- 
ed in  taking  care  of  the  child.  Arnold 
V.  Norton    (1856)    25   Conn.  92. 

1'  St.  Louis  Southwestern  R.  Go.  v. 
Gregory  (1903)  —  Tex.  Civ.  App.  — , 
73  S.  W.  28;  Walker  v.  Second  Ave.  B. 
Co.  (1889)  25  Jones  &  S.  141,  6  N.  Y. 
Supp.   536. 

li  Baltimore  d  0.  S.  W.  R.  Go.  v. 
Keck  (1899)  89  111.  App.  72;  Black  v. 
Carrollton  R.  Go.  (1855)  10  La.  Ann. 
33,  63  Am.  Dec.  586;  GilUgan  v.  New 
York  d  H.  R.  Co.  (1852)  1  B.  D.  Smith, 
453,  459. 

Contra,  KUngman  v.  Eolmes  (1873) 
54  Mo.  304,  an  action  for  assault  and 
battery  upon  the  plaintiff's  son,  holding 
that  the  jury  were  at  liberty  to  award 
"such  damages  as  they  might  deem  am- 
ple and  reasonable  to  compensate  the 
plaintiff,  and  also  to  vindicate  his 
rights  and  prevent  similar  abuses  in 
future."  The  court  referred  to  the 
statement  by  Abbott,  Ch.  J.,  in  Ball  v. 
Hollander,  4  Barn.  &  C.  660,  7  Dowl.  & 


R.  133,  4  L.  J.  K.  B.  39,  that  when  the 
foundation  of  service  exists,  "courts  of 
justice  have  allowed  all  the  circum- 
stances of  the  case  to  be  taken  into 
consideration  with  a,  view  to  the  cal- 
culation of  the  damages."  But  the  chief 
justice  was  probably  speaking  of  actual 
damages,  such  as  were  under  considera- 
tion by  him  in  Flemmington  v.  Smithers 
(1826)  2  Car.  &  P.  292,  quoted  in  note 
3,  supra,  this  section.  On  this  point, 
however,  see  Magee  v.  Holland  (1858) 
27  N.  J.  L.  86,  97,  72  Am.  Dec.  341, 
and  as  to  recovery  of  vindictive  dam- 
ages for  enticement  of  a  servant,  see 
§  2611,  ante. 

19  Whitney  v.  Hitchcock  (1847)  4 
Denio,  461. 

20  Buhe  V.  Birmingham  R.  Light  &  P. 
Go.  (1903)  140  Ala.  276,  103  Am.  St. 
Rep.  33,  37  So.  285  (not  allowable 
though  the  injury  was  "wantonly  or 
intentionally  caused"  by  the  defend- 
ant). Sherman  v.  Johnson  (1886)  58 
Vt.  40,  2  Atl.  707.  "If  the  rule  were 
otherwise,"  said  the  court,  "the  defend- 
ants might  be  twice  subjected  to  the 
payment  of  exemplary  damages." 

11  Wilt  V.  Yickers  (1839)  8  Watts, 
227,  where  Kennedy,  J.,  said:  "If  they 
were  left  out  of  view  by  the  jury,  it 
might  happen  that,  in  many  cases,  the 
actual  value  of  the  loss  of  service 
might  not  be  equal  to  the  expense  and 
trouble  to  which  the  plaintiff,  perhaps 
unexpectedly  too,  by  the  disputatious 
disposition    of    the    defendant,    is    sub- 
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aspects,  it  was  overruled  a  few  years  later,^  and  has  never  in  other 
jurisdictions  have  been  referred  to,  even  with  curious  interest. 

0.  Employment  of  minor  in  dangerous  work  without  parent's 

CONSENT. 


2641.  The  rule  of  liability.— The  doctrine  of  liability  for  employ- 
ment of  a  minor  in  dangerous  work  without  the  parent's  consent  is  of 
comparatively  recent  origin  and  development.  In  a  case  in  the  Fed- 
eral circuit  court  in  ISTl,  Judge  Dillon  held  an  employer  liable  to 
the  father  of  an  inexperienced  boy  for  injuries  suffered  by  the  latter 
in  performing  a  single  and  short  but  perilous  task,  not  within  the 
scope  of  the  contract  of  employment  made  with  his  father,  and  the 
ruling  was  affirmed  by  the  Supreme  Court.^  Citing  that  case  as 
establishing  "the  rule"  that  "when  the  minor  is  employed  by  another 
with  the  parent's  consent,  and  without  such  consent  is  put  by  his 
employer  at  a  more  dangerous  business,  and  thereby  receives  an  in- 


jected in  prosecuting  his  suit;  conse- 
quently, if  he  were  only  allowed  dam- 
ages equal  to  the  amount  of  the  actual 
loss  of  service,  he,  instead  of  being 
compensated,  would  be  a  loser,  notwith- 
standing his  just  right  to  a  recovery." 
Si  Good  V.  Mylin  (1848)  8  Pa.  51, 
49  Am.  Dec.  493,  where  Gibson,  Ch.  J., 
said:  "The  principle  founded  on  it 
would  be  without  bound  or  limit,  both 
in  the  generality  of  its  application  and 
the  extent  of  its  operation.  It  would 
hold  in  actions  ex  contractu  as  well  as 
in  actions  esu  delicto;  and  a  defendant 
sued  on  a  plain  bond  might  find  him- 
self soused  in  damages,  not  only  for  the 
detention  of  the  debt,  but  for  the 
amount  of  a  surgeon's  bill  for  curing 
the  defendant's  leg,  broken  in  a  fall 
from  his  horse  while  traveling  to  court 
in  order  to  prosecute  the  suit.  .  .  . 
No  lawsuit  is  prosecuted  without  trou- 
ble and  expense ;  and  were  compensation 
for  these  recoverable  as  an  original 
ground  of  action  by  anticipation,  the 
claim  would  be  a  standing  dish,  and 
we  should  have  a  direct  precedent  for 
it  in  every  trial.  Besides,  it  is  a  fallacy 
to  suppose  that  every  successful  plain- 
tiff has  a  right  to  be  made  whole  by  a 
verdict  which  is,  at  best,  only  an  ap- 
proximation to  perfect  justice.  There  is 
many  a  right  which  is  not  worth  the 
trouble  and  expense  of  enforcing  it." 
M.  &  S.  Vol.  VII.— 509. 


^  Union  P.  R.  Go.  v.  Fort  (1874)  17 
Wall.  553,  21  L.  ed.  739,  affirming 
(1871)  2  Dill.  259,  Fed.  Gas.  No.  4,952, 
where  the  boy  was  employed  in  the  de- 
fendant's machine  shop  as  a  workman 
or  helper,  and  was  chiefly  engaged  in 
receiving  and  putting  away  moldings 
as  they  came  from  a  molding  machine, 
when  he  was  ordered  by  a  superior  serv- 
ant to  ascend  a  ladder  to  a  great  height 
from  the  floor,  among  rapidly  revolving 
and  dangerous  machinery,  for  the  pur- 
pose of  adjusting  a  belt  by  which  a  por- 
tion of  the  machinery  was  moved,  and 
lost  an  arm  while  endeavoring  to 
execute  the  order.  "To  work  as  a  helper 
at  a  molding  machine,  or  a  common 
work  hand  on  the  floor  of  the  shop," 
said  the  Supreme  Court,  "is  a  very 
different  thing  from  ascending  a  ladder 
resting  on  a  shaft,  to  adjust  displaced 
machinery  when  the  shaft  was  revolv- 
ing at  tlie  rate  of  175  to  200  revolu- 
tions per  minute.  The  father  had  the 
right  to  presume  when  he  made  the 
contract  of  service  that  the  company 
would  not  expose  his  son  to  such  a 
peril.  Indeed,  it  is  not  possible  to  con- 
ceive that  the  contract  would  have  been 
made  at  all  if  the  father  had  supposed 
that  his  son  would  have  been  ordered 
to  do  so  hazardous  a  thing."  The  jury 
found,  by  a  special  verdict,  that  the 
order  to  the  boy  was  an  unreasonable 
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jur}',  the  father  may  recover,"  *  the  supreme  court  of  Texas  perceived 
"no  reason  why  one  less  stringent  should  be  applied  in  case  a  minor 
is  knowingly  engaged  in  a  perilous  occupation  in  the  first  instance." 
Accordingly,  it  is  now  settled  almost  without  dissent:*    "One  who 


and  imprudent  one,  and  In  the  inter- 
pretation of  that  pioneer  case  the  find- 
ing should  probably  be  regarded  as  the 
jury's  conclusion  that  the  service  was 
dangerous,  instead  of  a  mere  finding 
of  negligence.  See  division  V.  of  the 
argument  of  counsel  for  the  defendant 
in  Houston  d  G.  N.  R.  Go.  v.  Miller 
(1878)  49  Tex.  322,  326,  327.  The  case 
was  thoroughly  considered  in  both 
courts,  although  no  authorities  were 
cited  in  the  opinions. 

zPer  Gaines,  J.,  in  Qulf,  C.  &  8.  F. 
R.  Co.  V.  Redeker  (1886)  67  Tex.  190, 
60  Am.  Rep.  20,  2  S.  W.  527.  For 
cases  recognizing  and  applying  that 
rule,  see  the  last  half  dozen  notes  to 
§  2642,  post;  Haynie  v.  'North  Caro- 
lina Electric  Power  Co.  (1911)  157  N. 
C.  503,  37  L.R.A.(N.S.)  580,  73  S.  E. 
198,  and  Texas  &  N.  0.  R.  Co.  v.  Wood 
(1893)  —  Tex.  Civ.  App.  — ,  24  S. 
W.  569. 

3  Per  Gaines,  J.,  in  Gulf,  G.  &  8.  F. 
R.  Go.  V.  Redeker  (1886)  67  Tex.  190, 
60  Am.  Rep.  20,  2  S.  W.  527.  "If  the 
father  hires  his  minor  son  to  perform 
a  safe  business  and  directs  him  to  obey 
his  employer,  and  the  employer,  in  dis- 
regard of  his  contract,  puts  the  minor 
at  a  different  and  perilous  employment, 
by  which  the  child  is  injured,  without 
doubt  the  employer  is  liable  to  the 
father.  For  the  same  or  a,  stronger 
reason,  the  employer  must  be  liable 
when  he  employs  a  minor  to  engage  in 
the  dangerous  occupation  of  a  brake- 
man  on  a  train,  without  the  knowledge 
and  consent  of  the  father,  and  the  minor 
child  is  injured  while  attempting  to 
execute  the  orders  of  his  superior  em- 
ployee." Williams  v.  South  &  North 
Ala.  R.  Co.  (1890)  91  Ala.  695,  639, 
9   So.  77. 

4  In  Georgia  it  has  been  said  that 
"the  doctrines  which  directly  define  the 
liability  of  employers  for  injuries  re- 
ceived by  employees  while  doing  the 
work  were  not  fixed  or  formulated  in 
that  period  of  English  jurisprudence 
upon  which  we  have  based  the  juris- 
prudence of  this  state;  for  the  first  ac- 
tion in  England  against  an  employer 
for  injuries  to  his  servant  was  decided 


in  England  in  1837,  long  after  the  period 
as  to  which  this  state  adopted  the  pre- 
vailing law  in  England  as  the  general 
outline  of  its  legal  system."  Braswell 
V.  Garfield  Cotton  Oil  Mill  Co.  (1909) 
7  Ga.  App.  167,  66  S.  E.  492,  where 
Powell  also  said  (an  obiter  in  that 
case ) ,  not  mentioning  the  element  of 
danger,  that  "an  employer  putting  a 
minor  child,  without  its  parent's  con- 
sent, to  do  worlc  by  which  the  child 
is  injured,  commits  an  actionable 
wrong."  In  LevHs  v.  McAfee  (1861) 
32  Ga.  465,  the  owner  of  a  slave  hired 
him  to  a  railroad  company  to  do  shop 
work.  Instead  of  being  put  to  that  serv- 
ice, he  was  employed  generally  as  a 
train  hand,  and  was  fatally  injured. 
Doubtless  the  slave's  last  employment 
was  more  dangerous  than  shop  work. 
Ignoring  that  circumstance,  and  holding 
the  company  liable,  the  court  said: 
"The  accident  happened  to  the  negro 
while  he  was  in  the  actual  performance 
of  a  service  for  the  road,  different  from 
that  for  which  he  was  specially  em- 
ployed. The  rule  of  law  on  this  subject 
is  that  if  the  thing  (hired)  is  used  for 
a  different  purpose  from  that  which  was 
intended  by  the  parties,  or  in  a  differ- 
ent manner,  or  for  a  longer  period,  the 
hirer  is  not  only  responsible  for  all 
damages,  but,  if  a  loss  occurs,  although 
by  inevitable  casualty,  he  will  generally 
be  responsible  therefor.  Columbus  v. 
Howard  (1849)  6  Ga.  219.  This  case 
is  not  an  exception  to  the  rule."  Now, 
reverting  to  the  case  of  Braswell  v. 
Garfield  Cotton  Oil  Mill  Co.  above  cited 
in  this  note,  it  is  to  be  observed  that 
Powell,  J.,  continued  as  follows:  "The 
case  of  one  who  engages  from  a  parent 
a  minor  child  for  the  purpose  of  a  par- 
ticular service  is  so  similar  in  basal 
consideration  to  the  case  of  one  who 
hires  a  slave,  a  horse,  a  chattel,  or  any 
other  thing  of  value  from  another  for 
one  purpose,  and  then  uses  it  for  an- 
other, as  to  make  the  general  principle 
applicable  in  the  familiar  class  of  cases 
last  mentioned  likewise  applicable  to 
the  case  of  the  father  when  injury  has 
resulted  to  him  from  the  fact  that  the 
son's  services  were  diverted  frcHn  what 
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employes  *  a  minor/  knowing  him  to  be  such/  in  a  dangerous  busi- 
ness/ without  the  father's  consent/  becomes  liable  to  compensate  the 
father^"  for  any  loss  of  the  son's  services  during  minority/^  which 
may  result  from  an  injury  suffered  in  that  business."  *^  The  import- 
ant feature  of  this  doctrine  is  that  if  the  injury  proximately  results 
from  the  unlawful  employment^*  the  employer's  freedom  from  negli- 
gence does  not  absolve  him  from  liability/*  and  all  questions  of  as- 
sumption of  risk,  contributory  negligence  of  the  minor,  or  negligence 


the  original  intention  of  the  contracting 
parties  was  that  they  should  be."  See 
this  case,  further  cited,  §  2642,  post, 
notes  8,  12.  But  a  minor  child  is  not 
a,  slave  or  other  "thing,"  and  public 
policy  of  encouraging  his  employment 
in  honest  industry  strongly  favors  the 
rule  which  makes  the  employer  exempt 
from  liability  as  an  insurer,  where  em- 
ployment is  without  the  parent's  con- 
sent, except  in  cases  of  dangerous  serv- 
ice, or  possibly  where  the  employment 
is  contrary  to  the  parent's  express  pro- 
hibition, and  not  a  "necessary"  for  the 
minor.  See  Houston  &  O.  N.  R.  Co. 
V.  Miller  (1879)  51  Tex.  270,  274,  and 
the  reference  to  "sound  policy"  in  Oulf, 
C.  &  8.  F.  R.  Go.  V.  Redeker  (1886)  67 
Tex.  190,  193,  60  Am.  Rep.  20,  2  S.  W. 
527. 

5  What  constitutes  employment,  see 
§  2643,  post. 

6  Emancipated  minor,  see  §  2647, 
post. 

T  Knowledge  of  minority,  see  §  2644, 
post. 

8  Dangerous  character  of  the  employ- 
ment, see  §  2642,  post. 

9  As  to  consent  in  general  and  con- 
sent of  a  widowed  mother,  see  §  2645, 
post. 

10  As  to  recovery  by  the  mother,  see 
§  2636,  ante,  §  2647,  post. 

11  The  measure  of  damages,  which 
also  includes  necessary  incidental  ex- 
penses of  the  parent,  is  not  different 
from  that  which  obtains  in  other  ac- 
tions for  tortious  injuries  to  a  minor 
child,  and  is  discussed  in  §§  2638-2640, 
ante. 

^■a  Texas  (6  P.  R.  Co.  v.  Brick  (1892) 
83  Tex.  526,  29  Am.  St.  Rep.  675,  18 
S.  W.  947,  following  Oulf,  C.  &  8.  F. 
R.  Co.  v.  Redeker  (1886)  67  Tex.  190, 
60  Am.  Rep.  20,  2  S.  W.  527  (1889) 
75  Tex.  310,  16  Am.  St.  Rep.  887,  12 
S.  W.  855,  which  followed  Louisville 
&  N.  B.   Co.  V.  Willis    (1885)    83  Ky. 


57,  4  Am.  St.  Rep.  124,  where  the  court 
said  the  employment  of  the  plaintiff's 
son  was  "a  wrongful  interference  with 
the  right  of  the  appellee  [parent]  to 
control  him;"  Louisville  &  N.  R.  Co. 
V.  Willis  (1885)  83  Ky.  57,  4  Am.  St. 
Rep.  124;  Woodward  Iron  Co.  v.  Curl 
(1907)  153  Ala.  205,  44  So.  974.  To 
the  same  point  are  most  of  the  cases 
cited  in  the  following  subsections,  and 
the  cases  in  the  note  on  "Right  of 
parent  to  recover  for  injury  to  minor 
servant  employed  without  his  consent." 
30  L.R.A.(N.S.)  311. 

"He  [the  father]  had  the  right  to 
direct  his  son  in  taking  employment, 
and  to  select  the  kind  of  employment 
he  should  take."  Chilf,  C.  &  8.  F.  R. 
Co.  v.  Redeker  (1889)  75  Tex.  310,  314, 
16  Am.  St.  Rep.  887,  12  S.  W.  855. 
Where  the  employment  was  against  the 
expressed  wishes  of  the  parent,  the 
court  said:  "The  general  rule  of  law 
is  that  a  person  hires  a  minor  at  his 
peril.  .  .  .  Taking  the 
[boy]  under  such  circumstances,  and 
putting  him  to  a  hazardous  work,  the 
defendant  should  he  held,  in  favor  of  the 
nonassenting  parent,  to  the  strictest  ac- 
countability," etc.  8oldanels  v.  Mis- 
souri P.  R.  Go.  (1886)  23  Mo.  App.  516. 
In  Louisville  &  N.  R.  Go.  v.  Willis 
(1885)  83  Ky.  57,  4  Am.  St.  Rep.  124, 
the  court  said  the  act  of  the  defendant 
in  knowingly  using  the  son  in  a  danger- 
ous employment  was  "an  exercise  of 
dominion  and  illegal  control  over  him 
.     .     .    at  war  with  the  father's  rights." 

13  As  to  proximate  cause,  see  §  2646, 
post. 

14  See  §  2646,  post.  In  one  of  the 
earlier  cases,  where  a  minor  was  em- 
ployed as  a  brakeman  without  his 
parent's  consent,  the  court  conceded 
that  the  position  of  brakeman  is  in- 
herently and  notoriously  one  of  danger, 
and  yet  held  that  the  question  whether 
the  boy  of  fifteen  years  could  have  been 
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of  a  fellow  servant,  are  excluded  from  consideration.^'  It  has  been 
held  that  the  employing  of  a  minor,  with  the  parent's  consent,  to 
perform  a  given  kind  of  dangerous  labor,  and  afterward,  with  the 
minor's  consent,  placing  him  in  a  different  position  and  employment, 
attended  with  no  greater  danger,  where  he  suffers  injury,  does  not 
alone  make  the  employer  liable  in  damages  to  the  parent.^® 

In  a  case  in  Indiana  the  rule  was  stated  to  be  that  "if  one  know- 
ingly hire  a  minor  and  require  him  to  perform  dangerous  service  in 
opposition  to  the  parent's  will,  he  will  be  liable  to  the  parent  if  in- 
jury befall  such  m.mor  while  engaged  in  such  service;"  but  "the 
mere  fact  that  a  minor  is  employed  [in  dangerous  service],  with- 
out the  consent  of  the  parent,  will  not  make  the  employer  liable 
in  case  injury  befall  him."  "     The  distinction  thus  made  cannot 

properly  employed  in  that  position  was  dangerous  character  of  the  employment 
a  question  of  fact  for  the  jury.  Hamil-  would  be  immaterial  in  any  case  where 
ton  V.  Galveston,  H.  d  8.  A.  R.  Go.  the  parent  actually  forbade  the  employ- 
(1881)  54  Tex.  556.  No  later  case  has  ment.  And  indeed,  the  author  is  not 
been  observed  where  liability  in  this  aware  of  a  case  where  it  has  been  held 
class  of  cases  was  made  to  depend  upon  that  one  may,  in  opposition  to  the  ex- 
the  absolute  or  relative  capacity  of  the  press  command  of  a  parent,  employ  a 
minor.  In  Braswell  v.  Garfield  Cotton  person  in  a  service  free  from  danger, 
Oil  Mill  Go.  (1909)  7  Ga.  App.  167,  170,  and  escape  liability  for  injuries  attribu- 
66  S.  E.  539,  the  court  said  the  age  of  table  to  that  service.  That  an  action 
the  infant  was  not  "directly  or  pri-  ought  to  be  maintainable  in  such  a 
marily  material  except  in  so  far  as  that  ease,  and  that  a  father's  express  pro- 
it  establishes  the  fact  of  his  minority  hibition  should  be  regarded  as  the  legal 
and  of  the  parent's  right  to  his  serv-  equivalent  of  danger  in  the  proposed 
ices."  service,  may  occur  to  one  who  reflects 

16  See  §  2646,  post.  upon    the    case    of    Stewart    v.    Strong 
ISTexas  £  P.  R.Go.\.  Ga/rlton  (1883)  (1898)    20  Ind.  App.  44,  50  N.  E.  95, 

60  Tex.  397.  where    the     defendant    having    enticed 

17  Toledo,  St.  L.  &  K.  G.  R.  Go.  v.  plaintiff's  minor  daughter  away  from 
Trimble  (1893)  8  Ind.  App.  333,  35  home,  and  against  the  objection  and 
N.  E.  716,  holding  that,  because  "there  protest  of  the  father  employed  her  as 
is  a  diflferenoe  between  the  want  of  con-  a  housekeeper,  she  was  seduced  by  the 
sent  and  active  opposition  to  the  par-  defendant's  son,  then  living  at  home, 
ent's  will,"  the  defendant,  who  had  em-  It  was  contended  by  the  plaintiff  that 
ployed  the  son  as  a  night  switchman,  the  damages  caused  by  the  seduction 
was  not  liable  upon  a  finding  merely  were  recoverable,  his  counsel  declaring, 
that  the  employment  was  without  the  as  quoted  by  the  court,  that  the  defend- 
parent's  consent.  "The  wrong  consists  ant,  "by  wrongfully  depriving  the 
in  opposing  the  will  of  the  parent,"  said  father  of  the  services  and  society  of 
the  court,  citing  Grand  Rapids  &  I.  R.  his  minor  child,  against  the  will  of  the 
Go.  V.  Showers  (1880)  71  Ind.  451,  454,  parent  [italics  are  the  court's],  was  lia- 
and  Ft.  Wayne,  G.  dc  L.  R.  Co.  v.  Beyerle  ble  to  respond  in  damages  for  all  injury 
(1886)  110  Ind.  100,  11  N.  E.  6;  but  which  might  and  did  befall  the  daugh- 
it  is  doubtful  if  the  court  in  either  of  ter;"  and  that  the  question  of  proxi- 
the  cases  cited  intended  to  announce  a  mate  cause  could  not  arise  in  the  case, 
distinction  between  want  of  consent  and  But  the  court  held  that  only  the  dam- 
active  opposition.  See  also  the  author's  ages  proximately  resulting  from  the 
comments  in  note  4  to  §  915,  ante,  wrongful  employment  were  recoverable. 
Furthermore,  if  "the  wrong  consists  in  that  the  debauchment  by  the  defend- 
opposing   the  will   of  the   parent,"   the  ant's  son  was  damage  too  remote,  and. 
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be  reconciled  with  the  authorities  holding  virtually  that  absence  of 
consent  of  the  parent  creates  a  presumption  of  opposition  by  him.^' 

The  general  rule  stated  in  §  2635,  ante^  applies  in  this  class  of 
cases,  and  tiiere  can  be  no  recovery  at  common  law  if  the  injury 
causes  the  instant  death  of  the  child.  ^® 

2642.  Dangerous  character  of  employment. —  The  question  whether 
an  employment  was  dangerous  within  the  rule  stated  in  the  pre- 
ceding section  (§  2641)  is  usually  submitted  to  the  jury  as  one  of 
fact.^  Judgments  for  the  parent  have  been  sustained  in  cases  where 
the  son  was  employed  as  a  newsboy  on  a  railroad  train,^  working  in 
a  gravel  pit,'  making  a  fill  in  railroad  construction,*  and  coupling 
and  uncoupling  cars  in  a  railroad  yard  in  the  nighttime.*  "That 
the  position  of  brakeman  is  one  of  danger  is  a  matter  of  common 
knowledge,  requiring  no  proof,"  said  the  supreme  court  of  Texas.^ 
It  seems  that  work  in  a  mine  is  not  judicially  known  to  be  danger- 


ous. 


the  jury  having  negatived  damage  by 
loss  of  the  daughter's  services  or  of  her 
society  and  comfort,  judgment  for  the 
defendant  was  affirmed.  And  in  Sold- 
anels  v.  Missouri  P.  R.  Co.  (1886)  23 
Mo.  App.  516,  521,  a  case  of  hiring  con- 
trary to  the  expressed  wish  of  the 
parent,  the  court  remarked  that  "the 
legal  effect  of  defendant's  conduct  is 
little  distinguishable,  on  principle,  from 
that  of  one  who  harbors  knowingly  an 
absconding  child."  As  to  liability  for 
harboring  a  minor  child,  see  §  2605, 
ante. 

18  See  §  2645,  post. 

The  distinction  seems  to  have  been 
recognized,  however,  but  perhaps  un- 
necessarily, in  Stevenson  v.  W.  M.  Hit- 
ter Lumber  Co.  (1908)  108  Va.  575,  18 
L.R.A.(N.S.)    316,  62  S.  E.  351. 

19  Chilf,  C.  &  8.  F.  R.  Co.  v.  Beall 
(1897)  91  Tex.  310,  41  L.R.A.  807, 
66  Am.  St.  Rep.  892,  42  S.  W.  1054. 

1  See,  for  example,  the  instruction  of 
the  court  in  Union  News  Co.  v.  Mor- 
row (1898)  20  Ky.  L.  Rep.  302,  46 
S.  W.  6 ;  Hillsboro  Cotton  Mills  v.  King 
(1908)  51  Tex.  Civ.  App.  518,  112  S. 
W.  132  (minor  put  to  work  at  employ- 
ment alleged  to  be  more  dangerous ) .  In 
Texas  &  P.  R.  Co.  v.  Hervey  { 1905 )  — 
Tex.  Civ.  App.  — ,  89  S.  W.  1095,  the 
evidence  was  held  sufficient  to  authorize 
the  submission  of  the  issue  to  the  jury 
as  to  whether  an  employment  which  in- 


cluded the  operation  of  a  hand  car  was 
a  dangerous  service. 

8  Union  News  Co.  v.  Morrow  ( 1898 ) 
20  Ky.  L.  Rep.  302,  46  S.  W.  6,  where 
the  boy  was  injured  while  attempting 
to  board  a  moving  train. 

5  Illinois  C.  R.  Go.  v.  Henon  (1902) 
24  Ky.  L.  Rep.  298,  68  S.  W.  456. 

*^  Louisville  £  N.  R.  Co.  v.  Davis 
(1907)  32  Ky.  L.  Rep.  306,  105  S.  W. 
455. 

6  Soldanels  v.  Missouri  P.  R.  Go, 
(1886)  23  Mo.  App.  516. 

6  Hamilton  v.  Galveston,  H.  &  8.  A. 
B.  Co.  (1881)  54  Tex.  556,  562,  per 
Gould,  J.  "Certainly  of  a  character 
dangerous  to  life  and  limb,''  said  the 
court  in  Louisville  dc  N.  R.  Co.  v.  Willis 

(1885)  83  Ky.  57,  4  Am.  St.  Rep.  124. 
In  Hendrichson  v.  Louisville  &  N.  R. 
Go.     (1910)     137    Ky.    562,    30    L.R.A. 

(N.S.)  311,  126  S.  W.  117,  the  court 
said  "the  service  of  brakeman  is  pecul- 
iarly hazardous."  In  Texas  &  P.  R. 
Co.  V.  Carlton  (1883)  60  Tex.  397,  "the 
evidence  tends  to  show  that  the  duties 
of  brakeman  on  the  road  did  not  expose 
to  greater  danger  than  would  employ- 
ment in  the  yard." 

T  In  Tennessee  Goal,  Iron  d  R.  Co.  v. 
Crotwell  (1908)  156  Ala.  304,  47  So. 
64,  the  plaintiff's  son  was  injured  in 
the  performance  of  his  duties  in  the 
defendant's  mine,  but  in  what  manner 
the  injury  was  caused  does  not  appear 
in   the   report.      Reversing   a   judgment 
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As  to  the  relative  dangers  of  divers  employments,'  it  was  in 
proof  in  one  case  that  firing  a  locomotive  was  not  as  dangerous  as 
braking,  and  that  braking  on  a  construction  train  was  more  dan- 
gerous than  braking  on  a  completed  road ;'  and  in  another  case,  that 
a  carding  machine  in  a  cotton  mill  is  a  more  dangerous  machine  to 
work  at  than  a  spinning  frame.*"  Working  with  a  wheelbarrow  may, 
in  some  circumstances,  be  distinctly  more  dangerous  than  working 
with  a  hand  shovel."  An  allegation  that  the  plaintiff's  minor  son 
was  employed  with  his  permission  for  the  sole  purpose  of  sacking 
cotton  seed  hulls,  which  was  not  a  dangerous  employment,  and  was 
afterward,  without  the  father's  consent,  directed  by  the  defendant's 
foreman  to  oil  the  machinery  in  its  cotton  oil  mill,  which  was  hazard- 
ous work,  stated  a  cause  of  action.**  In  consideration  of  the  truism, 
as  the  court  termed  it,  that  "a  place  of  work  might  be  dangerous  to 
a  boy  under  fourteen  years  when  it  might  not  be  dangerous  to  a 
person  of  mature  years,"  an  employer  was  held  liable  to  a  parent 
for  injuries  to  a  son  while  working  at  the  log  carriage  in  a  sawmill, 
the  parent  having  consented  only  to  his  employment  to  carry  stacker 
sticks." 


for  the  plaintiff,  partly  on  other 
grounds,  the  court  said  "it  was  not 
shown  that  the  mine  was  a  perilous  and 
dangerous  place,"  and  "proof  of  the 
fact  cannot  be  inferred  from  the  injury 
alone." 

8  Comparison  of  employments  in  re- 
spect of  the  attribute  of  danger  was 
assumed  to  be  necessary  in  the  cases 
cited  in  the  following  notes  to  this  sub- 
section ( §  2642 ) ,  in  order  to  determine 
the  liability  of  an  employer  where  a 
parent  has  consented,  expressly  or  im- 
pliedly, to  the  employment  of  his  minor 
child  in  a  particular  service,  and  after- 
ward, without  the  parent's  consent,  the 
employer  puts  him  at  work  alleged  to 
be  more  dangerous,  and  where  he  is 
injured.  Braswell  v.  Oarfield  Cotton 
Oil  Mill  Go.  (1909)  7  Ga.  App.  167 
66  S.  E.  539,  was  such  a  case,  but 
Powell,  J.,  therein  remarked  that  the 
employer  is  liable  "for  the  reason  that 
his  [the  parent's]  consent  was  to  take 
the  risk  of  danger  resulting  from  one 
source,  while  the  employer  had  exposed 
the  child  to  a  different  and  distinct 
danger;"  which  suggests  the  query 
whether  the  severe  rule  of  liability  in 
these  cases  would  be  applied  where  the 
last  and  unauthorized  employment  was 
clearly  less  dangerous  than  the  original 


and  permitted  employment.  It  seems 
tliat  the  employer  would  not  be  liable 
in  such  a  case.  See  Texas  d  P.  R.  Go. 
V.  Garlton  (1883)  60  Tex.  397,  as  cited 
in  §  2641,  note  16,  ante. 

9  Gulf,  G.  &  8.  P.  R.  Go.  V.  Redeker 
(1889)  75  Tex.  310,  314,  16  Am.  St. 
Rep.  887,  12  S.  W.  855.  In  Taylor  v. 
Ghesapeake  &  0.  R.  Go.  (1896)  41  W. 
Va.  704,  24  S.  E.  631,  employment  as  a 
call  boy  or  brakeman  in  a  railroad  yard 
was  apparently  regarded  as  less  dan- 
gerous than  employment  as  brakeman 
on  the  main  line.  In  Texas  &  P.  R. 
Go.  V.  Garlton  (1883)  60  Tex.  397,  400. 
the  court  said  the  evidence  tended  to 
show  that  the  duties  of  brakeman  on 
the  road  did  not  expose  to  greater  dan- 
ger than  did  employment  in  the  yard. 

10  Hillshoro  Gotton  Mills  t.  King 
(1908)  51  Tex.  Civ.  App.  518,  112  S. 
W.  132. 

n  Dimmick  Pipe  Works  v.  Wood 
(1903)  139  Ala.  282,  35  So.  885,  a  case 
more  fully  described  in  §  2645,  post, 
note   8. 

12  Braswell  v.  Garfield  Gotton  Oil  Mill 
Go.  (1909)  7  Ga.  App.  167,  66  S.  E. 
539. 

13  Marhury  Lumber  Go.  v.  Westhrook 
(1898)  121  Ala.  179,  25  So.  914:  The 
court's    argument,    per    MeClellan,    Ch. 
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2643.  What  constitutes  employment.— It  is  not  necessary  that  a 
minor  should  be  working  for  daily  wages  in  order  to  constitute  an 
employment  of  him,  so  as  to  impose  liability  on  the  employer.  Thus, 
a  aewsboy  was  employed  by  a  news  company  when  the  latter  hired 
him  to  run  on  a  railroad  train,  selling  papers  and  books  and  other 
articles  furnished  by  the  company,  and  retaining  as  his  compensa- 
tion a  stated  percentage  of  the  gross  receipts.^  And  where  the  minor 
was  injured  while  voluntarily  acting  as  brakeman  on  a  train,  at  the 
request  of  the  conductor,  the  railroad  company  was  liable.* 


J.,  was  as  follows:  "It  may  well  be 
that  there  was  no  danger  at  all  involved 
in  properly  turning  the  wheel  which 
pushed  the  logs  into  position  to  be  cut 
by  the  saw,  which  duty  this  boy  was  set 
to  perform,  but  it  may  further  well  be 
that  that  was  dangerous  work  or  a 
dangerous  place  to  worlv  for  a  boy 
under  fourteen  years  of  age,  because 
of  the  likelihood  or  liability  that  such 
a,  boy  would  not  perform  this  work 
properly  by  standing,  as  he  should,  on 
the  ground  or  floor  of  the  well,  but 
would  indulge  'the  natural  instincts 
and  disposition'  incident  to  his  age,  and 
ride  up  and  down  on  the  log  carriage, 
and  turn  the  wheel  from  that  position, 
which  was  a  dangerous  place  for  him 
to  be,  and  which  work  was  dangerous 
"to  be  done  in  that  way.  The  fact  that 
there  are  instincts  and  dispositions  in- 
cident to  adolescence,  not  counterbal- 
anced by  developed  judgment,  and  un- 
restrained by  lessons  of  experience,  is 
one  of  the  main  grounds  upon  which  is 
rested  the  presumption  of  incapacity. 
The  opportunity  offered  this  boy  of 
riding  up  and  down  on  the  log  carriage 
was  one  to  naturally  appeal  to  him, 
leading  him  on  to  danger;  and  the  put- 
ting him  to  work  or  in  a  place  offering 
this  opportunity  was,  in  view  of  his 
youth  and  its  natural  inclinations,  the 
putting  him  to  work  in  a  dangerous 
place  or  at  dangerous  work,  though  the 
place  and  the  work  may  have  been  safe 
■enough  for  a  man  without  such  in- 
clinations, or  for  one  who,  having  them, 
also  has  experience  and  judgment  to 
forego  their  indulgence,  or  to  indulge 
them  with  safety,  conserving  prudence 
and  care."  Speaking  further  of  the 
infirmity  of  defendant's  contention  that 
the  turning  of  the  wheel  was  a  less 
dangerous  occupation  than  the  carrying 
of  stacker  sticks,  the  court  said:     "It 


may  be  that  the  proper  performance  of 
the  former  service  was  not  more  or 
even  less  dangerous  than  the  latter; 
but  we  have  no  right  to  assume 
careful,  prudent  and  proper  perform- 
ance of  either  by  this  boy.  The 
danger  in  either  is  not  to  be  measured 
with  reference  to  a  person  of  mature 
disposition,  experience,  and  judgment, 
but  with  reference  to  this  boy  of  pre- 
sumed incapacity  and  childish  instincts, 
disposition,  and  inclinations.  The  carry- 
ing of  the  sticks  afforded  him  no  oppor- 
tunity or  temptation  to  indulge  his 
inclinations  to  his  own  undoing,  but 
the  work  of  turning  the  wheel  offered 
him  easy  opportunity  and  alluring 
temptation  to  give  rein  to  his  innate 
inclinations,  unconstrained  by  any  sense 
of  the  danger  incident  to  yielding  to 
them.  Hence,  so  far  from  it  being  pos- 
sible to  affirm  that  the  carrying  of 
stacker  sticks  was  more  dangerous  than 
work  at  the  log  carriage,  there  is  every 
reason  for  affirming  just  the  reverse 
in  relation  to  this  boy." 

1  Union  Neios  Co.  v.  Morrow  (1898) 
20  Ky.  L.  Rep.  302,  46  S.  W.  6. 

2  Louisville  &  N.  R.  Co.  v.  Willis 
(1885)  83  Ky.  57,  4  Am.  St.  Rep.  124, 
holding  that  a  conductor  in  charge  of  a 
train  is  the  company's  "general  agent  as 
to  the  business  in  hand."  Followed  in 
Hendrickson  v.  Louisinlle  cC  V.  R.  Co. 
(1910)  137  Ky.  562,  30  L.R.A.(N.S.) 
311,  126  S.  W.  117,  although  in  the 
former  case  there  was  only  one  brake- 
man  on  the  train,  while  in  the  latter 
case  the  company  had  furnished  the  con- 
ductor with  a  full  crew.  And  where  a 
minor  was  injured  in  coupling  cars  at 
the  conductor's  request,  and  it  was  in- 
sisted by  the  defendant  company  that 
proof  of  the  conductor's  authority  in  the 
premises  was  necessary,  the  court  said: 
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2644.  Employer's  knowledge  of  minority. — An  employer  must  have 
notice  or  knowledge  of  the  minority  of  one  whom  he  employs  in  dan- 
gerous work,  in  order  to  incur  liability  under  the  doctrine  herein- 
before stated.  (§  2641,  ante.y  Knowledge  of  the  minority  of 
a  youth  may  be  proved  by  direct  evidence,^  or  by  showing  that  the- 
fact  of  minority  would  be  inferred  from  his  appearance;*  for  "knowl- 
edge of  a  fact  may  ordinarily  be  shown  by  proof  of  facts  sufficient 
to  put  a  man  of  ordinary  prudence  on  notice  of  it."  * 

2645.  Parent's  consent  to  minor's  employment. — If  the  employer  of 
a  minor  in  a  dangerous  service  knows  of  the  minority,  it  is  his  duty 
to  ascertain  whether  the  minor  have  a  parent,  and,  if  so,  to  obtain 
the  consent  of  such  parent;  in  other  words,  there  is  at  the  outset  a. 


"It  may  be  that,  as  between  the  rail- 
road company  and  the  conductor,  he 
had  no  such  authority,  but  so  far  as 
third  persons  are  concerned,  his  actions, 
orders,  and  employments  in  the  manage- 
ment and  conduct  respecting  the  train 
under  his  control  must  be  held  Dinding 
on  the  railroad  company."  Newport 
News  &  M.  Valley  R.  Co.  v.  Carroll 
(1895)  17  Ky.  L.  Rep.  374,  31  S.  W. 
132.  To  the  same  effect  is  Soldanels 
V.  Missouri  P.  R.  Co.  (1886)  23  Mo. 
App.  516,  where  the  minor  was  employed 
in  coupling  and  uncoupling  oars  by  a 
yard  master  who  had  power  to  employ 
and  discharge  hands. 

1  Gulf,  C.  &  8.  F.  R.  Co.  V.  Vieno 
(1894)  7  Tex.  Civ.  App.  347,  26  S.  W. 
230;  Gulf,  G.  &  S.  F.  R.  Co.  v.  Redeker 
(1886)  67  Tex.  190,  60  Am.  Rep.  20, 
2  S.  W.  527,  where  Gaines,  J.,  said: 
"Suppose  the  minor  is  approaching  his 
majority,  and  that  his  appearance  does 
not  indicate  that  he  is  under  age; 
then  is  one  who  engages  his  services  in 
a  dangerous  occupation  to  be  held  liable 
at  all  events  for  an  injury  resulting 
from  that  employment,  to  one  having 
an  interest  in  his  services,  of  which  he 
was  wholly  ignorant?  We  think  not. 
The  injustice  of  such  a  doctrine  is  ap- 
parent. It  is  also  contrary  to  a  sound 
policy  which  should  encourage  the  em- 
ployment of  those  who  must  labor  to 
live,  and  we  have  not  found  it  supported 
by  the  authority  of  analogous  cases." 
For  analogous  cases,  see  §  2606,  ante. 
The  employer  of  a  minor  is  not  liable 
if  he  believed  from  the  statements  of 
the  minor  and  from  his  appearance  that 
he  was  twenty-one  years  of  age.     Goff  v. 


Norfolk  &  W.  R.  Co.  (1888)  36  Fed. 
299.  In  an  action  of  indebitatus  as- 
sumpsit, a  parent  or  master  whose  child 
or  apprentice  has  been  employed  by  an- 
other without  his  consent  may  recover 
the  value  of  his  services,  although  the- 
employer  may  not  have  known  of  the- 
relation  existing  between  them.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Redeker  (1886)  67 
Tex.  181,  192,  2  S.  W.  513. 

2  As  in  Soldanels  v.  Missouri  P.  R.  Co. 
(1886)  23  Mo.  App.  516.  See  also 
Taylor  v.  Chesapeake  &  0.  R.  Co.  (1896) 
41  W.  Va.  704,  24  S.  E.  631. 

3  In  Louisville  &  N.  R.  Co.  v.  Willis- 

(1885)  83  Ky.  57,  60,  4  Am.  St.  Rep. 
124,  the  minor  employed  by  the  defend- 
ant's conductor  as  a  brakeman  was  but 
sixteen  years  old,  and  the  court  re- 
marked that  "the  conductor  knew  from 
his  appearance  that  he  was  under  age."' 
Distinguishing  that  case,  it  was  held 
in  Gulf,  C.  &  8.  F.  R.  Co.  v.  Redeker 

(1886)  67  Tex.  190,  60  Am.  Rep.  20, 
2  S.  W.  527,  where  the  plaintiff's  son. 
was  nineteen  years  of  age,  that  "it  can- 
not be  assumed  as  a  fact  that  his  ap- 
pearance would  necessarily  indicate  his- 
minority,"  and  therefore  that  it  was 
reversible  error  for  the  trial  judge  to- 
authorize  a  verdict  against  the  defend- 
ant without  reference  to  the  question 
whether  he  knew  of  the  minority  or  not. 
See  also  Moore  on  Facts,  §§  99,  1207. 

*  Hendrickson  v.  Louisville  &  N.  R.. 
Co.  (1910)  137  Ky.  562,  567,  30  L.R.A. 
(N.S.)  311,  126  S.  W.  117.  Such  evi- 
dence would  suffice  in  act  action  of  tort 
for  enticing  or  harboring  a  minor  son  or 
an  apprentice.     See  §  2606,  ante. 
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presumption  of  nonconsent.^    But  acquiescence  may  be  inferred  from 
circumstances.*     Where  inference  of  consent  to  a  son's  employment 


1  Gulf,  C.  £  8.  F.  R.  Co.  v.  Redeker 
(1886)  67  Tex.  190,  60  Am.  Rep.  20, 
2  S.  W.  527  (1889)  75  Tex.  310,  314, 
16  Am.  St.  Rep.  887,  12  S.  W.  855; 
Louisville  &  N.  R.  Go.  v.  Willis  ( 1885 ) 
83  Ky.  57,  60,  4  Am.  St.  Rep.  124; 
Uendrickson  v.  Louisville  £  N.  R.  Co. 
(1910)  137  Ky.  562,  30  L.R.A.(N.S.) 
311,  126  S.  W.  117. 

2  In  Mwuck  V.  Southern  R.  Go.  (1912) 
148  Ky.  122,  146  S.  W.  28,  the  father 
lived  within  6  miles  of  the  railroad  on 
which  son  was  employed  as  a  section 
hand,  and  he  received  a  portion  of  the 
son's  wages.  AflSrming  judgment  on  a 
directed  verdict  for  the  defendant,  the 
court  said:  "Although  claiming  that 
his  son  was  working  without  his  con- 
sent, and  that  he  did  not  authorize  the 
original  employment,  his  knowledge  that 
his  son  was  so  employed,  and  his  failure 
at  any  time  ...  to  indicate,  by 
word  or  act,  that  he  objected  to  the 
employment,  are  sufficient  to  constitute 
consent.  .  .  .  We  do  not  see,  under 
the  facts  of  this  case,  how  it  can  be 
distinguished  from  the  case  of  Louis- 
mile  &  N.  R.  Co.  V.  Davis  (1907)  32 
Ky.  L.  Rep.  306,  105  S.  W.  455.  There 
the  father  knew  that  his  son  was  away 
working  for  the  railroad  company,  and 
he  made  no  protest  or  objection.  It  is 
true  that  the  son  was  working  only  2J 
miles  away,  and  that  the  railroad  was 
nearer  to  the  father's  home.  That  fact 
cannot  alter  the  rule,  where  the  railroad 
is  within  a  reasonable  distance,  and  a 
protest  or  objection  could  be  easily 
made." 

In  Tennessee  Coal,  Iron  d  R.  Go.  v. 
Crotwell  (1908)  156  Ala.  304,  47  So. 
64,  it  appeared  indisputably  that  the 
plaintifif,  who  was  the  son's  widowed 
mother,  knew,  for  more  than  four 
months  prior  to  his  injury  in  the  de- 
fendant's mine,  that  he  was  at  work 
there,  and  knew  the  kind  of  work  he 
was  doing  and  the  wages  he  was  being 
paid  therefor,  but  made  no  objection 
to  the  defendant  as  to  its  employment 
of  the  son,  or  as  to  the  work  he  was 
doing.  It  was  held  that  this  acquies- 
cence overcame  her  testimony  that  she 
had  never  consented  to  his  employment, 
by  which  she  evidently  meant  that  she 
did  not  in  the  first  instance  expressly 
consent  thereto. 


In  Warrior  Mfg.  Co.  v.  Jones  (1908) 
155  Ala.  379,  46  So.  456,  the  plaintiff's 
son  informed  him,  two  days  before  the 
happening  of  the  injury  complained  of, 
of  his  (the  son's)  employment,  and 
plaintiff  knew  of  the  dangerous  char- 
acter of  the  place,  and  made  no  objec- 
tion to  the  son's  continuing  in  the  em- 
ployment, but  at  the  same  time  warned 
him  that  it  was  dangerous,  and  cau- 
tioned him  to  be  careful.  It  was  held 
that  this  was  an  implied  consent,  with 
full  knowledge  of  the  danger.  See  also 
Wolf  V.  East  Tennessee,  T.  &  G.  R.  Co. 
(1891)   88  Ga.  210,  14  S.  E.  199. 

Evidence  of  the  father's  consent, 
which  is  set  forth  in  Woodward  Iron 
Go.  V.  Curl  (1907)  153  Ala.  205,  44  So. 
974,  was  held  to  require  a  directed 
verdict  for   the   defendant. 

In  Hamilton  v.  Galveston,  H.  d  S.  A. 
R.  Go.  (1881)  54  Tex.  556,  the  uncon- 
tradicted testimony  of  the  plaintiff,  who 
was  the  mother  and  only  living  parent, 
was  that  she  never,  directly  or  indirect- 
ly, consented  to  the  son's  employment 
as  a  brakeman.  During  the  entire  two 
weeks  of  her  son's  employment  in  that 
capacity,  she  was  cognizant  of  it,  but 
was  sick  and  confined  to  her  room  all 
of  that  time.  The  court  held  that  "no 
reasonable  man,  knowing  the  facts, 
would  have  felt  authorized  to  act  on 
the  belief  that  the  son  had  the  mother's 
consent,"  merely  because  she  failed  to 
notify  the  employer  of  her  dissent. 

In  Soldanels  v.  Missouri  P.  R.  Co. 
(1886)  23  Mo.  App.  516,  520,  where  the 
defendant's  agent  had  hired  the  plain- 
tiff's son,  although  forbidden  by  the 
plaintiff  to  do  so,  the  court  said  that 
even  if  the  plaintiff  had  known  for  the 
short  period  ( about  eighteen  days ) , 
or  a  part  of  it,  of  the  son's  employment, 
that  he  was  working  for  the  defendant, 
"in  view  of  plaintiff's  express  wishes, 
made  known  to  the  very  agent  who  em- 
ployed the  boy,  we  discover  no  affirm- 
ative act  of  the  plaintiff  which  would 
create  any  estoppel  against  his  right 
to  maintain  an  action  for  any  loss 
recognized  by  the  law,  resulting  from 
this  contumacious  act  of  the  agent  of 
defendant." 
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must  be  drawn,  if  at  all,  from  the  entire  conduct  of  the  parent  during 
the  employment,  the  fact  of  the  parent's  remonstrance  with  the  son, 
and  the  manner  in  which  the  remonstrance  was  made,  may  be  ad- 
missible as  tending  to  explain  more  fully  what  the  conduct  was.  A 
parent  cannot  be  held  to  have  consented  to  the  employment  of  his 
son  upon  dangerous  work  or  in  a  dangerous  place,  because  he  knew 
that  the  son  was  employed  at  a  mill,  and  failed  within  a  reasonable 
time  to  object,  when  the  parent  had  no  knowledge  that  the  employ- 
ment was  upon  the  particular  work  in  which  he  was  injured,  but, 
on  the  contrary,  had  a  right  to  assume  that  he  was  employed  upon 
the  less  dangerous  work  upon  which  he  had  been  previously  engaged 
with  the  parent's  consent.*  General  permission  by  a  father  to  his 
son  to  follow  railroading  for  a  living  would  not  deprive  the  father 
of  the  right  of  specifying  how  and  where  he  should  work  in  that 
calling ;°  and  if  a  father  consented  to  the  son's  employment  by  a 
railroad  company  as  a  wiper,  a  watchman,  or  a  fireman,  a  change 
of  the  employment,  without  his  consent,  to  the  more  hazardous  one 
of  braking  on  a  construction  train,  would  be  at  the  peril  of  the  com- 
pany.^ While  a  father's  consent,  by  implication  or  otherwise,  to  the 
precise  employment  in  which  the  son  was  injured  would  charge  him 
with  consent  to  accept  the  risks  naturally  incident  to  it,  whether 
the  character  or  source  of  risks  was  known  to  him  or  not,''  consent  to 
the  doing  of  work  in  a  particular  manner  would  not  extend  to  its 
performance  in  a  far  more  hazardous  way  which  the  parent  did  not 
know  would  be  required  of  the  son  as  part  of  the  duties  of  his  task.* 

5  Hamilton  v.  Galveston,  M.  <&  S.  A.  1  Dvmmiek  Pipe  Works  v.  Wood 
B.  Go.  (1881)  54  Tex.  556,  the  court  (1903)  139  Ala.  282,  285,  35  So.  885; 
remarking,  however,  that  the  parent  Tennessee  Coal,  Iron  &  B.  Co.  v.  Grot- 
having  testified  positively  that  no  con-  loell  (1908)  156  Ala.  304,  47  So.  64. 
sent  at  any  time,  directly  or  indirectly,  8  Thus  in  Dimmick  Pipe  Works  v. 
had  been  given,  what  was  said  to  the  Wood  (1903)  139  Ala.  282,  35  So.  885, 
son  would  have  been  immaterial  as  to  it  appeared  that  the  plaintiff  knew  his 
the  fact  of  consent,  and  inadmissible  son  had  been  employed  by  the  defendant 
for  the  purpose  of  charging  the  company  at  its  pipe  works,  first  to  carry  water, 
with  notice  or  knowledge  of  objection,  and  afterward  at  the  work  of  pitching 
not  made  in  the  presence  or  with  the  sand  with  a  shovel,  and  made  no  ob- 
knowledge  of  defendant.  jection  thereto;  but  he  did  not  know  the 

*  Marbury  Lumber  Go.  v.  Westbrook  duties  of  a  sand  pitcher  extended  to 
( 1898 )  121  Ala.  179,  25  So.  914,  a  case  carrying  sand  about  the  pits  in  a  wheel- 
more  fully  described  ante,  §  2642,  note  barrow,  or  that  the  son  had  been  doing 
13.  such  work.    Vessels  from  which  molten 

s  Gulf,  G.  &  8.  F.  B.  Co.  v.  Bedeker  metal  was  poured  into  the  flasks  were 

(1889)    75   Tex.   310,   314,   16   Am.   St.  suspended  from  cranes  and  swung  about 

Rep.  887,  12  S.  W.  855.  the    pits,   but   not   where   the   work   of 

6  Gulf,  G.  <S:  S.  F.  B.  Go.  v.  Bedeker  pitching  sand  was  carried  on.  It  was 
(1889)  75  Tex.  310,  314,  16  Am.  St.  while  rolling  a  wheelbarrow  of  sand 
Rep.  887,  12  S.  W.  855.  and    in    attempting    to    escape    contact 
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Where  the  employment  of  the  minor  is  for  continuous  work,  it  is 
immaterial  that  consent  of  the  parent  is  wanting  at  the  commence- 
ment, if  such  consent  be  subsequently  given  during  the  performance 
of  the  employment  and  before  injury  to  the  minor  occurs.' 

If  a  minor's  parents  are  living  together,  and  there  is  nothing  to 
change  the  ordinary  status  of  the  father  in  the  family,  the  mother's 
consent  alone  will  not  justify  the  employment  of  their  son  in  a 
dangerous  business,  or  retaining  him  in  such  employment  after  in- 
formation that  he  is  a  minor. ^" 

A  parent's  consent  to  the  employnaent  bars  his  right  of  recovery 
for  injuries  proximately  resulting  from  the  minor's  immaturity  of 
years  and  lack  of  experience,"  or  from  the  negligence  of  a  fellow 
servant  ;^^  but  it  does  not  exempt  the  employer  from  liability  to  the 
parent  for  injuries  caused  to  the  minor  by  the  employer's  negligence." 

2646.  Negligence,  contributory  negligence,  assumption  of  risk,  and 
proximate  cause. — '  Where  the  service  in  which  a  minor  is  employed 
without  the  consent  of  the  parent  is  not  peculiarly  dangerous,^  neg- 
ligence of  the  employer  must  be  proved  in  order  to  render  him  liable 
to  the  parent  for  injuries  suffered  by  the  minor.*  "To  require  that 
in  such  cases  parties  employing  minors  should  be  held  thereby  to  be 

with  one  of  the  swinging  vessels,  that  simply  the  carrying  of  messages  about 

the  boy  was,   by  contact  of  his  wheel-  the  yards,   and  would   not  require  the 

barrow  with  a  flask,  thrown  into  a  pit  boy  to  get  upon  moving  trains,   or  to 

and  hurt,  with  the  result  that  one  of  perform  dangerous  duties;   and,  as  the 

l\is    feet  was   amputated.      Affirming   a  court  said,  "the  father  judged  correctly 

judgment    for    the    plaintiff    the    court  when  he  assumed  that  the  work  proper 

said:       "Consent    alone    that    the    boy  to  the   position   of   night   call   boy   in- 

might  work  as  a  shoveler  did  not  carry  volved  no  such  risks."     He  was  injured 

with   it   the   implication   of   consent   to  while  attempt  to  board  a  moving  train 

his  working  with  a  wheelbarrow.     It  is  pursuant  to  orders  of  a  superior  serv- 

coinmon    knowledge    that    this    vehicle,  ant,   and  the   company  was  held  liable 

when   loaded,   requires  for   its  manage-  to  the  father. 

ment  greater  strength  than  does  a  hand  9  Warrior  Mfg.   Go.  v.  Jones    ( 1908 ) 

shovel,  and  its  use  in  proximity  to  the  155  Ala.  379,  46  So.  456. 

cranes    and   pits   of   this   foundry   may  10  Gulf,  C.  &  S.  F.  B.  Co.  v.  Redeker 

have  been  to  a  boy  of  fourteen  distinct-  (1889)    75   Tex.   310,   16   Am.   St.  Rep. 

ly   more   dangerous   than   the   work    of  887,  12  S.  W.  855. 

shoveling.     That  this  was  so,  and  that  H  Pecos  &  y.  T.  R.  Co.  v.  Blasengame 

the  boy's  employment  in  the  work  where  ( 1906 )   42  Tex.  Civ.  App.  66,  93  S.  W. 

he  was  injured  was  without  the  plain-  187. 

tiff's    consent,    might    well    have    been  12  Lovell  v.  De  Bardelaben  Coal  &  I. 

found  by  the  jury."  Go.    (1889)   90  Ala.  13,  7  So.  756. 

In   Texas   &   'S     0.   R.    Co.   v.   Wood  '^^  Union  News  Co.  v.  Morrow  (1898) 

(1893)   _  Tex.  Civ.  App.  — ,  24  S.  W.  20  Ky.  L.  Rep.  302,  46  S.  W.  6.     See 

569     the    father    hired   his    son    to   the  §  2646,  post. 

defendant    to    perform    the    service    of  l  See  sec.  2642,  ante. 

"night  call  boy  "     He  did  not  inquire,  2  Williams  v.  Southern  R.  Go.   ( 1897 ) 

and  was  not  informed,  as  to  the  duties  121  X.  C.  512,  28  S.  E.  367,  where  the 

that  would  be  required   of   his   son   in  son   was    injured   while   working   on    a 

that   service,   but  supposed   it  involved  bridge  on  the  defendant's  road.     In  the 
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insurers  against  the  risks  usually  incident  to  such  employment  would 
virtually  result,  in  many  instances,  in  an  undue  restraint  upon  this 
important  class  of  our  citizens  in  obtaining  the  means  of  a  legiti- 
mate livelihood,  and  would  tend  to  promote  idleness  and  consequent 
demoralization."  ^  Negligence  is  also  an  essential  element  of  lia- 
bility where  the  service  is  dangerous,  but  the  employment  is  with 
the  parent's  consent.*  On  the  other  hand,  if  the  employment  is  dan- 
gerous and  without  the  parent's  consent,  the  employer's  liability  does 
not  depend  upon  proof  of  his  negligence.^  He  also  assumes  all  the 
risks  incident  to  the  service.®  "The  contract  of  employment  with 
the  minor  having  been  made  without  the  consent  of  the  father,  the 
latter  is  a  stranger  to  it,  and  is  not  bound  by  any  of  its  terms.  He 
does  not  agree  that  as  between  himself  and  the  employer  the  son 
shall  be  bound  to  take  the  risk  directly  incident  to  the  employment"  '' 

short  opinion  of  Clark,  J.,  holding  the  sent,   and  the   son  was   injured   in  the 

defendant  not  liable,  freedom  from  neg-  course  of  the  employment,  it  seems  that 

ligence   being   admitted,   no   authorities  the  defendant's  negligence  was  alleged 

are   cited,   and  nowhere  in  the  case  is  in  the  plaintiff's  petition.  In  the  court's 

the  character  of  the  work  alluded  to  as  instructions  to  the  jury,  quoted  in  the 

dangerous  or  otherwise.     The  son  had  .report,    proof    of    injury    "through   the 

told  the  defendant's  representatives  that  negligence  of  the  employer  or  its  serv- 

his  father  consented  to  his  working  for  ants"    was    made    a    condition    of    the 

himself,  but  this  was  false.  plaintiflF's  recovery.     Plaintiif's  counsel 

3  Per  Bonner,  J.,  in  Houston  &  G.  N.  contended  "that  to  put  an  inexperienced 

B.   Co.   V.  Miller    (1879)    51   Tex.   270,  minor  to  hazardous  work,  without  the 

274,  which  was  an  action  by  the  minor  father's  consent,  is  negligence"    (H  III 

himself.  of  the  argument,  at  p.  330  of  the  re- 

*  Woodward  Iron  Co.  v.  Curl   (1907)  port).    Affirming  judgment  on  a  verdict 

153   Ala.   205,  44   So.   074;    Gulf,   C.  d  for  the  plaintiff,  the   court  said:      "It 

S.  F.  B.  Co.  V.  Bedeker   (1886)   67  Tex.  is  unnecessary  to  consider,  in  reference 

190,    60   Am.    Rep.    20,   2    S.   W.    527 ;  to  the  facts  of  this  case,    .    .     .    wheth- 

Warrior  Mfg.  Co.  v.  Jones    (1908)    155  er    or    not    the    third    charge    [quoted 

Ala.  379,  46  So.  456;  Bowland  v.  Little  above]     did    not    require    more    to    be 

(1900)    140   Ky.    309,    131    S.   W.   20;  proved  by  the  plaintiff  on  the  subject 

Louisville  d  n!  B.  Co.  v.  Dams   (1907)  of  negligence  than  would  often  be  neces- 

32   Ky.    L.    Rep.    306,    105    S.   W.   455.  sary  for  a  parent  to  maintain  an  action 

See  also  Lovell  v.  De  Bardelaben  Coal  for  damage  done  to  his  minor  son  em- 

&  I.  Co.   (1889)   90  Ala.  13,  7  So.  756.  ployed  by  a  railroad  company  without 

8  Marhury  Lurnber  Co.  v.  Westhrooh  his  knowledge  or  consent,"  and  the  case 

(1899)  121  Ala.  179,  25  So.  914;  Wood-  went  off  on  another  point. 

ward  Iron  Co.  v.  Curl   (1907)   153  Ala.  &  Louisville    &    N.    B.    Co.    v.    Willis 

205,  44   So.   974;    Braswell  v.    Garfield  (1885)   83  Ky.  57,  4  Am.  St.  Rep.  124; 

Cotton  Oil  Mill  Go.   (1909)   7  Ga.  App.  Hendrickson  v.  Louisville  d  N.  B.  Co. 

167,  66  S.  E.  539;   Union  News  Co.  v.  (1910)    137   Ky.   562,   30   L.R.A.(N.S.) 

Morrow    (1898)    20   Ky.   L.   Rep.    302,  311,   126  S.  W.   117;   Braswell  v.   Gar- 

46  S.  W.  6.     See  also  Louisville  d  N.  field  Cotton  Oil  Mill  Go.    (1909)   7  Ga. 

B.  Co.  V.  Davis   (1907)   32  Ky.  L.  Rep.  App.  167,  66  S.  E.  539. 

306,  105  S.  W.  455;  Bowland  v.  Little  T  Texas  d  P.  B.  Go.  v.  Brick   (1892) 

(1910)    140  Ky.  309,  131  S.  W.  20.  83  Tex.  526,  29  Am.   St.  Rep.   675,  18 

In  Souston  d  G.  N.  B.  Co.  v.  Miller  S.  W.  947,  followed  in  Texas  d  P.  B. 

( 1878 )  49  Tex.  322,  where  the  defendant  Go.  v.  Hervey  ( 1905 )  —  Tex.  Civ.  App. 

had  employed  the  plaintiff's  minor  son  — ,  89  S.  W.  1095. 
as  a  brakeman  without  the  father's  con- 
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Contributory  negligence  of  the  minor,'  or  the  negligence  of  a  fellow 
servant,®  is  no  defense  to  an  action  by  the  nonconsenting  parent.^" 

Injury  to  a  minor  child  employed  without  the  parent's  consent 
does  not  give  rise  to  a  cause  of  action  for  the  latter,  unless  the  in- 
jury is  the  proximate  result  of  the  employment.*^ 

2647.  Parties,  pleading,  damages, — The  action  for  loss  of  a-  minor 
child's  services  must  be  brought  by  the  parent  legally  entitled  to  the 
services,  who  is  usually  the  father,  if  living;  but  it  is  frequently 

8  Mariury  Lumber  Co.  v.  Westirook  of  the  boss,  and,  as  between  the  parent 
( 1899 )   121  Ala.  179,  25  So.  914 ;  Wil-  and  the  employer,  there  is  neither  prece- 

Uams   V.    South   d    'North   Ala.   B.    Co.  dent   nor   reason   for   declaring   an   ex- 

(1890)    91  Ala.   635,  9   So.  77;   Louis-  ception  to  the  general  rule").     To  the 

ville  &  N.  B.  Go.  v.   Willis    (1885)    83  same  point  see  Fort  v.  Union  P.  B.  Co. 

Kv.  57,  4  Am.  St.  Rep.  124;  Vnion  News  (1871)  2  DiU.  259,  Fed.  Gas.  No.  4,952, 

Co.  V.  Morrow    (1898)    20  Ky.  L.  Rep.  affirmed    in    (1874)     17    Wall.    553,    21 

302,  46  S.  W.  6;  Soldanels  v.  Missouri  L.  ed.  739. 

P.   B.    Co.    (1880)    23   Mo.    App.    516;  10  See   note   on   "Right   of   parent  to 

Texas  &  P.  B.  Co.  v.  Brick    (1892)   83  recover    for    injury    to    minor    servant 

Tex.  526,  29  Am.  St.  Rep.  675,  18  S.  W.  employed     without     his     consent,"— 30 

947;  Texas  &  P.  B.  Co.  v.  Hervey  (1905)  L.R.A.(N.S.)   311. 

—  Tex.   Civ.   App.  — ,  89   S.  W.   1095.  i-i- Stewart  v.  Strong    (1897)    20  Ind. 

The   question  was  expressly  left  unde-  App.  44,  49,  50  N.  E.  95.     It  must  be 

cided    in    Brasicell    v.    Garfield    Cotton  an  injury  "which  can  rationally  be  at- 

Oil  Mill  Co.   (1909)   7  Ga.  App.  167,  66  tributed  to"  the  service.     See  Louisville 

S.  E.  539.     Contributory  negligence  of  £   N.   B.   Co.  v.  Willis    (1885)    83   Ky. 

the   minor  would  bar   recovery   by  the  57,  60,  4  Am.  St.  Rep.  124.     There  is 

parent   if   the   latter   consented   to   the  liability   for   loss   of   the   minor's   serv- 

employment.     Texas  d  P.  B.  Co.  v.  Her-  ices,    "provided    the    loss    has    resulted 

vey    (1905)    —  Tex.   Civ.   App.   — ,   89  from  the  perils  of  the  occupation,"  said 

S.  W.   1095 ;   Pecos  d  N.   T.  B.   Co.  v.  the  court  in  Texas  d  P.  B.  Go.  v.  Brick 

Blasengame    (1906)    42   Tex.  Civ.  App.  (1892)    83   Tex.   526,   528,   29   Am.   St. 

66,  93  S.  W.  187;  Williams  v.  South  d  Rep.    675,    18    S.   W.   947.      "Following 

North  Ala.  B.  Co.    (1890)   91  Ala.  635,  directly  from  such  employment."    Sold- 

9  So:  77.  anels  v.  Missouri  P.  B.  Go.    (1886)    23 

9  Grand  Bapids  d  I.  B.  Co.  v.  Showers  Mo.  App.  516.     In   Vnion  News   Co.  v. 

(1880)    71  Ind.  451;   Houston  d  G.  N.  Morrow    (1898)    20   Ky.    L.    Rep.    302, 

B.   Go.  v.   Miller    (1878)    49  Tex.  322;  46   S.   W.   6,   the  jury  were   instructed 

Texas  d  P.  B.  Go.  v.  Brick    (1892)    83  that   if   the   injury   complained   of   was 

Tex.   526,  29   Am.   St.   Rep.   675,   18   S.  the    result    of    circumstances    not    con- 

W.  947;   Texas  d  P.  B.   Co.  v.  Hervey  nected  with  the  minor's  employment,  or 

(1905)    —   Tex.    Civ.    App.    — ,    89    S.  incidental  thereto,  the  parent  could  not 

W.  1095.     "In  such  cases  it  is  entirely  recover. 

immaterial  to  consider  whether  the  per-  If  it  could  be  assumed  that  domestic 

son  who  commanded  the    .    .    .     [minor]  service  is  inherently  dangerous,  one  who 

to  do  the  work  outside  the  employment  employed  a  minor  daughter  to  work  in 

was   a   fellow   servant   of   the      .      .      .  his  household,  in  opposition  to  the  will 

[minor]    or   not,   provided   he   had   the  of   her   father,   would   not  be   liable   to 

express  or  implied  authority  of  the  mas-  the  latter  in  damages  for  her  seduction 

ter  to  give  directions   as  to  where  the  by  the  employer's   son  living  with  the 

servants    should    work."      Braswell    v.  family,  since  the  seduction  was  the  re- 

Garfield  Cotton  Oil  Mill  Co.   (1909)    7  mote,    aiid    not    the    proximate,    conse- 

Ga.  App.  167,  66  S.  E.  539    ("The  gen-  quence    of    the    wrongful    employment, 

eral    doctrine    of    respondeat    superior  Stewart  v.  Strong  (1897)   20  Ind.  App. 

makes   an  employer  liable  for  the  act  44,  50  N.  E.  95. 
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maintained  by  a  widowed  mother,  and  occasionally  by  a  person  in 
loco  'parentis  (§  2636,  ante)} 

On  general  principles  the  plaintiff's  declaration  or  complaint  must 
allege  all  the  facts  which  he  has  the  burden  of  proving  in  order  to 
maintain  the  action,  such  as  the  fact  of  minority  and  want  of  plain- 
tiff's consent  to  the  employment.  (See  §  2645,  ante).^  The  de- 
fendant's knowledge  of  the  minority  (see  §  2644,  ante)  is  un- 
doubtedly an  essential  averment,'  just  as  it  is  in  an  action  of  tort  for 
enticing  away  or  harboring  a  minor  child  (§  2606,  ante).  The 
precedents  show  that  the  work  in  which  the  minor  was  employed  and 
injured  must  be  described  and  alleged  to  be  dangerous  (see  §  2642, 
ante).*  Indeed,  it  has  been  held  that  a  declaration  is  demurrable 
if  it  fails  to  show  that  the  employment  was  a  hazardous  one,  and  does 
not  allege  any  act  of  negligence  on  the  part  of  the  defendant.*  In 
one  case  the  court  commented  upon  the  fact  that  the  plaintiff's  com- 
plaint did  not  aver  "that  the  particular  work  given  the  minor  to 
do  was  a  dangerous  work,  but  simply  that  the  place  in  which  the 
minor  son  was  caused  to  work  was  a  dangerous  place."  *    Averment 


1  In  Soldanels  v.  Missouri  P.  R.  Co. 
(1886)  23  Mo.  App.  516,  the  injured 
son  had  been  previously  employed  by 
the  defendant,  and  discharged,  and  dur- 
ing that  employment  had  boarded  at 
home  and  received  his  ovrn  wages,  but 
there  was  no  evidence  that  he  had  re- 
ceived any  pay  in  the  last  employment. 
Holding  that  there  was  no  justifiable 
inference  of  emancipation,  the  court 
said:  "The  consent  of  the  parent  that 
his  minor  child  may  work  and  receive 
pay  for  himself  or  herself  is  but  a 
license  and  indulgence  from  the  parent, 
revocable  at  will  by  the  parent  as  be- 
tween him  and  the  child.  It  is  only 
where  the  implied  emancipation  has 
been  acted  upon  by  some  third  party 
dealing  with  the  child  in  good  faith, 
that  the  parent  will  be  estopped  to 
assert  his  customary  right  against  such 
third  person." 

2  For  cases  where  the  allegations  are 
briefly  described,  see  Dimmick  Pipe 
Works  V.  Wood  (1903)  139  Ala.  282, 
35  So.  885;  Union  News  Go.  v.  Morrow 
(1898)  20  Ky.  L.  Rep.  302,  46  S.  W. 
6;  Soldanels  v.  Missouri  P.  B.  Go. 
(1886)  23  Mo.  App.  516;  Texas  &  P. 
B.  Go.  v.  Bervey  (1905)  —  Tex.  Civ. 
App.  — ,  89  S.  W.  1095;  Stevenson  v. 
W.  M.  Bitter  Lumber  Co.  (1908)  108 
Va.  575,  18  L.R.A.(N.S.)   316,  62  S.  E. 


351.  Omission  to  negative  consent  was 
noticed  in  Warrior  Mfg.  Co.  v.  Jones 
(1908)  155  Ala.  379,  46  So.  456,  and 
expressly  held  to  raise  a  presumption  of 
consent  in  Lovell  v.  De  Bardelaien  Goal 
&  I.  Go.   (1889)   90  Ala.  13,  7  So.  756. 

8  Gulf,  C.  &  8.  F.  R.  Co.  V.  RedeJcer 
(1886)  67  Tex.  190,  192,  60  Am.  Rep. 
20,  2  S.  W.  527.  Where  notice  or  knowl- 
edge of  the  minority  of  the  son  was  not 
alleged  in  the  plaintiflf's  pleading,  it 
was  held  that  it  was  reversible  error 
for  the  court  to  submit  to  the  jury  the 
issue  as  to  defendant's  liability  by 
reason  of  the  wrongful  employment  of 
the  son,  and  that  the  defect  was  not 
cured  by  failure  to  demur,  or  by  verdict 
and  judgment.  Gulf,  C.  &  S.  F.  B.  Go. 
V.  Vieno  (1894)  7  Tex.  Civ.  App.  347, 
26  S.  W.  230. 

4  See  the  plaintiff's  pleading  quoted 
in  Fort  v.  Union  P.  B.  Co.  (1871)  2 
Dill.  259,  Fed.  Cas.  No.  4,952,  and  in 
Marbury  Lumber  Go.  v.  Westbrook 
(1898)   121  Ala.  179,  25  So.  914. 

6  Woodward  Iron  Go.  v.  Curl  ( 1907 ) 
153  Ala.  205,  44  So.  974.  But  it  may 
be  that  the  court  judicially  knows  that 
a  given  employment,  such  as  brakiag 
on  a  railroad  train,  is  dangerous.  See 
§  2642,   ante. 

B  Warrior  Mfg.  Co.  v.  Jones  (1908) 
155  Ala.  379,  46  So.  456,  where,  how- 
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of  the  plaintiff's  paternity  of  the  injured  minor  suffices,  without 
alleging  that  the  minor  was  a  member  of  the  father's  family  and 
dependent  upon  him,  for  the  law  presumes  this  unless  the  contrary 
is  shown.''  If  the  action  is  brought  in  the  name  of  the  mother  alone 
while  the  father  is  living,  the  facts  entitling  her  to  sue,  instead  of 
him,  should  be  alleged.' 

The  measure  of  damages  recoverable  by  a  parent  on  account  of 
injuries  to  a  minor  child  employed  in  dangerous  work  without  the 
parent's  consent  is  the  same  as  in  other  actions  by  the  parent  for 
tortious  personal  injuries  to  the  minor,  and  the  general  subject  is 
discussed  in  §§  2638-2640,  ante. 

D.       AbDUOTIOJS^   and    SEDUCTI01!r. 

2648.  Abduction  of  minor  child. — Analogous  to  the  injury  occa- 
sioned by  enticement  of  a  minor  child  from  the  service  of  the  parent 
(§  2605,  ante),  or  seduction  of  a  minor  daughter  (§  2649,  post), 
is  that  caused  by  the  abduction  of  a  minor  child  from  its  father  or 
one  having  it  in  lawful  charge.''  An  action  for  this  tort  rests  upon 
the  right  to  service,  and  not  upon  actual  service,*  and  is  therefore 

ever,  the  sufficiency  of  the  pleading  was  would    interrupt   that    relation    should 

not    otherwise   referred    to,    as    it   was  do   so   through   the   courts."      See   also 

found   that   the    plaintiff    consented    to  Moritz   v.    Oarnhart    (1838)    7    Watts, 

the  employment.    The  complaint  charged  302,  32  Am.  Dec.  762,  where  an  action 

that  the  defendant,  while  running  and  on  the  case  for  abduction  of  a  girl  ten 

operating  a  sash,  door,  and  blind  fac-  years  old  was  maintained  by  her  grand- 

tory,    "through    its   agents   or   foreman  father,  in  whose  family  she  was  living, 

in   charge  thereof,  wrongfully,  without  the  father  and  mother  of  the  child  hav- 

plaintiff's     consent,     caused     plaintiff's  ing  abandoned  their  rights  to  her  cus- 

minor  son,  Luke  Jones,  who  was  a  mem-  tody  and  service. 

ber  of  plaintiflF's  family,  to  work  in  and        «  Clark  v.  Bayer   (1877)    32  Ohio  St. 

about  the  running  and  operating  of  said  299,  30  Am.  Rep.  593.    "The  true  ground 

factory,   at   a   place  which   was   highly  of  action  cannot  be  the  loss  of  service, 

dangerous  to  a  person  of  his  youth  and  for  a  child  may  be  of  an  age  so  tender, 

experience,   to  wit,  inside  of   said  fac-  or  of  a  constitution  so  delicate,  as  to 

tory."  he  incapable   of  rendering  any  service. 

'  Woodward  Iron  Co.  v.  Curl  ( 1907 )  The  true  ground  of  action  is  the  outrage 

153  Ala.  205,  44  So.  974.  and  deprivation;   the  injury  the  father 

8  BiHsboro     Cotton     Mills     v.     King  sustains  in   the   loss   of   his   child ;    the 

(1908)    51   Tex.  Civ.  App.  518,  112  S.  insult  offered  to  his  feelings;  the  heart- 

W.  132.  rending   agony   he   must   suffer    in    the 

1  In  Clark  v.  Bayer    ( 1877 )    32  Ohio  destruction   of   his    dearest   hopes,    and 

St.  299,  30  Am.  Rep.  593,  the  action  was  the  irreparable  loss  of  that  comfort  and 

maintained    by    the    grandfather,    who,  society  which  may  be   the  only   solace 

under   the   circumstances   of   that   case,  of   his  declining  age."     Kirkpatrick  v. 

had  the  lawful  custody  of  the  abducted  Lockhart   (1809)   2  Brev.  276.     But  in 

children,    even    though    the    defendant  Magee  v.   Holland    (1858)    27  N.  J.  L. 

acted   at  the   instance   of   their   father,  86,  96,  72  Am.  Dec.  341,  it  was  declared 

and  the  court  said:      "The  custody  of  to  be  "the  well-established  law,  which, 

the  grandfather  was  legal,  and  one  who  however  unreasonable   originally,   it   is 
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maintainable  though  the  child  be  too  young  to  render  valuable  ser- 
vices.' Trespass  is  the  proper  form  of  action  at  common  law,  whether 
force  was  used  or  not,*  and  actual  loss  of  service  is  not  an  essential 
allegation.*  Where  abducted  children  were  of  tender  age,  the  plain- 
tiff was  entitled  to  recover,  "as  compensatory  damages,  the  expenses 
necessarily  incurred  by  him  in  reclaiming  and  in  nursing  them 
through  any  sickness  occasioned  by  the  wrongful  act  of  defendants, 
or  that  was  occasioned  through  their  agency."  ®  Exemplary  dam- 
ages were  allowed,  and  a  verdict  for  heavy  damages  sustained,  where 
there  were  circumstances  of  aggravation  and  peculiar  enormity.'' 

2649.  Seduction. —  The  common-law  action  by  a  father  or  master 
for  seducing  a  daughter  or  female  servant  rests  nominally  on  the 
relation  of  master  and  servant,  and  proceeds  in  form  for  loss  of 
service.  But  the  relation  of  master  and  servant  as  a  basis  of  the 
action  is  eminently  a  legal  fiction.  Slight  evidence  of  service  will 
in  any  case  sufficiently  establish  the  relation,  and  where  the  female 
was  a  minor  when  seduced,  it  is  necessary  to  show  only  that  the 
plaintiff  in  the  action  was  entitled  to,  or  had  the  right  to  control,  her 
services  at  the  time  of  the  seduction ;  the  extent  of  the  loss  of  services 
is  not  the  measure  of  damages,  and  the  recovery  is  had  essentially 
for  the  plaintiff's  wounded  feelings,  dishonor,  and  disgrace;  the 
allegations  and  proof  in  respect  of  service  and  loss  of  service  are 
almost  an  unmeaning  formula,^  and  in  at  least  one  of  the  United 
States  it  has  been  expressly  adjudged  that  a  parent  may  maintain 
an  action  for  the  seduction  of  a  daughter  without  averment  or  proof 

too  late  now  to  disturb,  that  a  parent's  sarily  before  us  now  for  determination." 
right  of  action  for  the  abduction  .  .  .  Per  Ashburn,  J. ) .  In  Magee  v.  Holland 
of  his  children  must  be  founded  on  the  (1858)  27  N.  J.  L.  86,  97,  72  Am.  Dec. 
loss  of  their  services."  But  in  that  case  341,  it  was  said:  "The  right  of  the 
"there  was  ample  proof  of  such  loss,"  plaintiff  to  recover  the  necessary  ex- 
said  the  court,  although  one  of  the  chil-  penditure  he  incurred  in  pursuing  the 
dren  was  not  quite  three  years  old.  defendant,  if  he  had  a  right  to  recover 

3  Clark  V.  Bayer   (1877)   32  Ohio  St.  at  all,  was  not  questioned  on  the  trial 

299,  30  Am.  Rep.  593.    As  to  action  for  nor  in  this  court." 

loss  of  service  of  child  of  tender  years,  "^  Magee  v.  Holland   (1858)    27  N.  J. 

see  §  2634,  ante.  L.  86,  72  Am.  Dec.  341. 

i  Kirkpatrick   v.   Lockhart    (1809)    2  l  For   a   multitude   of   authorities   in 

Brev.  276;   Vaughan  v.  Rhodes    (1822)  support  of  the  several  statements  in  the 

2  M'Cord,  L.  227,  13  Am.  Dec.  713.  text,  see  note  on  "Loss  of  service  as  an 

5  Clark  v.  Bayer   ( 1877 )    32  Ohio  St.  element  in  actions  by  father  for  seduc- 

299,  30  Am.  Rep.  593,  where  the  plain-  tion  of  child,"   14  L.R.A.   700 ;    Sedgw. 

tiff's  petition  is  set  forth  in  full.  Damages,    8th    ed.    §    471;    Sutherland, 

^  Clark    V.    Bayer,    supra     ("Whether  Damages,  3d  ed.  §  1281;   35  Oyc.   1297, 

damages,  other  than  compensatory,  may  1305,  1322;   25  Am.  &  Eng.  Enc.  Law, 

be   recovered,   we   do   not   say,   for   the  2d  ed.  198,  217;  19  Enc.  PI.  &  Pr.  410, 

reason  that  such  question  is  not  neces-  411. 
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of  loss  of  services  or  expense  of  sickness.*  In  one  of  the  English 
cases,  Blackburn,  J.,  said:  "In  effect,  the  damages  are  given  to  the 
plaintiff  as  standing  in  the  relation  of  parent,  and  the  action  has  at 
present  no  reference  to  the  relation  of  master  and  servant  beyond 
the  mere  technical  point  on  which  the  action  is  founded;  for  in 
ninety-nine  cases  out  of  a  hundred,  the  natural  guardian  is  the  master 
to  whom  the  service  is  due  at  the  time."  *  The  element  of  master 
and  servant  thus  disappearing  from  the  tort  the  moment  it  has  per- 
formed its  function  of  enabling  the  plaintiff  to  acquire  a  standing 
in  court,  and  in  view  of  the  well-known  fact  that  the  chief  object 
of  an  action  for  seduction  is  the  recovery  of  a  measure  of  damages 
not  allowable  in  actions  by  a  master  or  parent  for  tortious  injuries 
to  a  servant  or  child  (see  §§  2632,  2640,  ante),  the  author  has  not 
deemed  it  expedient  to  devote  further  space  to  the  subject. 

E.       TOETIOTJS   INJURY   TO    WIFE. 

2650.  The  rule  of  liability. — Since  the  common  law  gives  to  a  hus- 
band the  right  to  his  wife's  services  and  society,  and  charges  him 
with  her  support,^  a  cause  of  action  accrues  to  him  for  the  loss  of  her 
services  or  society,  or  for  the  expenses  of  her  cure*  in  consequence 
of  an  injury  to  her  by  the  negligent  or  wilful  act  of  another.'    "The 

S  Anthony  v.  Norton   (1899)   60  Kan.  the   injury   itself,   but  the   consequence 

341,    351,   44   L.R.A.    757,    72   Am.    St.  of  the  injury  in  depriving  him  of  his 

Rep.  360,  56  Pac.  529,  where  the  daugh-  common-law    right    to    her    society    or 

ter  was  of  full  age  and  living  with  her  services,  or  in  imposing  on  him  the  com- 

mother,    a   widow,   but    employed   as   a  mon-law  duty  to  care  for  her.    Skoglund 

clerk  in  a  store.  v.  Minneapolis  Street  R.  Co.  (1891)   45 

s  Terry  v.  Hutchinson  (1868)  L.  R.  3  Minn.  330,  11  L.R.A.  222,  22  Am.  St. 

Q.  B.  599,  602.  Rep.  733,  47  N.  W.  1071,  holding  that 

1  Schouler,  Dom.  Rel.  5th  ed.  §§  42,  recovery  by  the  husband  for  injury  to 
43.  "By  the  common  law  the  husband  himself,  caused  by  the  negligence  of  the 
was  bound  to  support  his  wife,  and  defendant,  does  not  bar  an  action  by 
therefore  was  entitled  to  her  services."  him  to  recover  damages  caused  to  him 
Per  Allen,  J.,  in  Harmon  v.  Old  Colony  by  reason  of  an  injury  to  his  wife  at 
R.  Co.  (1896)  165  Mass.  100,  30  L.R.A.  the  same  time  and  by  the  same  act  of 
658,  52  Am.  St.  Rep.  499,  42  N.  E.  negligence.  The  court  said:  "A  case 
505.  "At  common  law,  the  husband,  may  easily  be  imagined  where,  for  an 
during  the  existence  of  the  marital  injury  to  her  person,  a  cause  of  action 
relation,  was  entitled  to  the  services  and  — a  technical  cause  of  action  at  least  — 
earnings  of  his  wife."  Standen  v.  Perm-  would  instantly  accrue  to  the  wife,  but 
sylvania  R.  Co.  (1906)  214  Pa.  189,  where  none  would  ever  accrue  to  the 
198,  63  Atl.  467,  6  Ann.  Cas.  408.  husband,  for  the  reason  that  none  of  the 

2  See  §  2653,  post.  ■     •      ■     injurious   consequences   to   his 
8  Per  Perley,   Ch.   J.,   in   Hopkins  v.    relative  rights  would  follow.     Where  a 

Atlantic  &  St.  L.  R.  Co.   (1857)   36  N.  cause  of  action  arises  from  a  wrongful 

H.  9,  14,  72  Am.  Dec.  287.    The  gist  of  injury,  it  arises  at  once;   and  in  such 

the   husband's   cause   of   action   on   ac-  a  case  the  subsequently  ascertained  or 

count  of  an  injury  to  his  wife  is  not  developed    consequences    of    the    injury 
M.  &  S.  Vol.  VII.— 510. 
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right  to  an  action  by  a  husband  for  an  injury  to  his  wife  rests  upon 
the  same  ground  as  the  right  of  a  master  to  sue  for  injuries  to  his 
servant,*  or  [of]  a  father  for  injuries  to  his  child.*  The  right  flows 
from  the  duty  of  the  wife,  or  the  servant,  or  the  child,  to  render 
services  to  the  husband,  the  master,  or  the  parent."  ^  Among  the 
torts  for  which  actions  have  been  maintained  upon  that  basis'"  are 
malpractice  of  a  physician  in  procuring  an  abortion  upon  the  wife,* 
or  otherwise  injuring  her  by  unskilful  treatment,^  malicious  prose- 
cution and  imprisonment  of  the  wife,^"  sale  of  poisonous  drugs  to 
the  wife  to  be  used  by  her  as  a  beverage,*'  and  creating  a  nuisance 


are  items  that  might  exist  without 
them.  But  in  an  action  by  a  husband 
on  account  of  an  injury  to  his  wife,  the 
consequences  of  loss  of  her  society  or 
services  are  not  items  of  damage  per- 
taining to  an  already  existing  cause  of 
action,  or  to  a  cause  of  action  which 
might  exist  without  them,  but  they  are 
essential  to  the  cause  of  action  itself, 
which  cannot  arise  until  such  conse- 
quences have  followed  the  injury." 

Where  the  wife's  injury  is  caused  by 
negligence,  "the  husband's  right  of  ac- 
tion legally  and  logically  is  based  upon 
the  negligence  of  the  defendant,  result- 
ing in  an  invasion  of  his  legal  rights, 
and  not  upon  any  right  of  action  ac- 
cruing to  or  derived  from  the  wife,"  and 
therefore  her  contributory  negligence  is 
not  imputable  to  him.  Honey  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1893)  59  Fed.  423, 
427. 

4  See  §  2628,  ante. 

B  See  §  2633,  ante. 

8  Per  Reed,  J.  in  Mead  v.  Baum 
(1908)  76  N.  J.  L.  337,  342,  69  Atl.  962, 
the  court  holding  that  a  husband  has 
no  right  of  action  against  a  party  caus- 
ing an  antenuptial  injury  to  his  wife, 
although  at  the  time  of  the  injury  there 
was  a  mutual  agreement  to  marry. 
"The  law  gives  to  the  husband,  to  the 
parent,  and  to  the  master,  a  right  of 
action  for  any  injury  to  the  wife,  child, 
or  servant,  when  caused  by  the  action- 
able acts  of  another,  per  quod  servitvum 
amisit."  Per  Gray,  J.,  in  Maxson,  v. 
Delaware,  L.  &  W.  B.  Co.  (1889)  112 
N.  Y.  559,  20  N.  E.  544.  But  see  Biga- 
ouette  V.  Paulet  (1883)  134  Mass.  123, 
45  Am.  Rep.  307,  an  action  for  criminal 
conversation,  where  the  court  said:  "A 
husband  is  not  the  master  of  his  wife, 
and  can  maintain  no  action  for  the 
loss  of  her  services  as  his  servant.    His 


interest  is  expressed  by  the  word  con- 
sortium,— the  right  to  the  conjugal  fel- 
lowship of  the  wife,  to  her  company, 
co-operation,  and  aid  in  every  conjugal 
relation.  Some  acts  'of  a  stranger  to 
a  wife  are  of  themselves  invasions  of 
the  husband's  right,  and  necessarily  in- 
jurious to  him;  others  may  or  may  not 
injure  him,  according  to  their  conse- 
quences, and  in  such  cases  the  injurious 
consequences  must  be  proved,  and  it 
must  be  shown  that  the  husband  actu- 
ally lost  the  company  and  assistance  of 
the  wife." 

">  The  most  numerous  cases  are  those 
where  the  wife  was  injured  by  the  neg- 
ligence of  a  railroad  or  street  railway 
common  carrier,  and  are  cited  in  one  or 
another  of  the  following  subsections. 
In  Texas  d  P.  R.  Co.  v.  Cornelius 
(1895)  10  Tex.  Civ.  App.  125,  30  S.  W. 
720,  the  husband  recovered  for  loss  of 
services  and  for  expenses  by  reason  of 
his  wife's  sickness  caused  by  the  de- 
fendant's neglect  to  keep  its  passenger 
waiting  room  properly  heated  while  she 
was  waiting  for  a  delayed  train. 

»Philippi  V.  Wolff  (1873)  14  Abb.  Pr. 
N.  S.  196,  where  the  defendant's  act  in 
administering  noxious  drugs  to  her  was 
also  a  crime.  "The  consent  of  the  wife 
to  the  treatment  was  not  a  consent  to 
be  ignorantly  or  negligently  treated, 
nor  would  it  deprive  the  husband  of  his 
claim  for  damages  occasioned  thereby." 
Per  Ingraham,  P.  J. 

9  Mewhirter  v.  Batten  (1875)  42 
Iowa,  288,  20  Am.  Rep.  618;  Mowry  v. 
Chancy  (1870)  43  Iowa,  609. 

10  Rogers  V.  Smith  (1861)  17  Ind. 
323,  79  Am.  Dec.  483. 

"In  Hoard  v.  Peck  (1867)  56  Barb. 
202,  a  husband  recovered  damages  from 
a  druggist  who  had  for  a  considerable 
period   secretly   sold   laudanum   to   the 
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by  the  negligent  construction  and  maintenance  of  a  sewer  wtereby 
the  wife  became  sick.^''  Where  the  injury  to  a  wife  is  a  maritime 
tort  the  husband's  damages  are  recoverable  in  admiralty.^'  By  con- 
struction of  the  varying  phraseology  of  statutes  defining  the  liability 
of  municipal  corporations  for  injuries  caused  by  defects  in  highways 
or  sidewalks,  some  courts  have  held  them  liable  in  an  action  by  a 


plaintiff's  wife,  to  be  used  by  her  as  a 
beverage,  whereby  her  health  was  im- 
paired, and  she  became  unable  to  per- 
form her  duties  as  his  wife,  etc.  The 
court  quoted  with  approval  from  the 
opinion  of  Lott,  J.,  in  Barnes  v.  Allen, 
30  Barb.  668,  "that  he  who  knowingly 
assists  the  wife  in  the  violation  of  her 
duty  as  such  is  guilty  of  a  wrong  for 
which  an  action  will  lie,  where  injury  is 
thereby  inflicted  upon  the  husband." 
Likewise  it  was  held  in  Holleman  v. 
Ha/rward  ( 1898 )  119  N.  C.  150,  34  L.R.A. 
803,  56  Am.  St.  Rep.  672,  25  S.  E.  972, 
that  the  defendant  druggists  "owed  the 
plaintiff  the  legal  duty  not  to  sell  to 
his  wife  opium  in  the  form  of  large 
quantities  of  laudanum  as  a  beverage, 
knowing  that  she  was,  by  using  them, 
destroying  mind  and  body,  and  thereby 
causing  loss  to  the  husband. 
There  is  no  difference  between  the  prin- 
ciple involved  in  this  action  and  the 
principle  upon  which  a  husband  can 
recover  from  a  third  person  damages  for 
assault  and  battery  upon  his  wife.  That 
assaults  and  batteries  are  made  crim- 
inal offenses  makes  no  difference,  the 
foundation  of  the  husband's  suit  being 
not  for  the  public  offense,  but  for  dam- 
ages, compensation  for  the  injury  which 
he  has  sustained  on  account  of  the  loss 
of  his  wife's  services.  The  sale  of  the 
laudanum  by  the  defendants  to  the 
plaintiff's  wife  under  the  circumstances 
set  out  in  the  complaint  was  wilful  and 
unlawful,  and  the  husband's  injury,  is 
just  as  great  as  if  his  wife  had  been  dis- 
abled from  a  battery  committed  on  her, 
although  the  unlawful  act  is  not  indict- 
able." 

12  Adams  Hotel  Go.  v.  Colb  (1899)  3 
Ind.  Terr.  50,   53   S.  W.  478. 

13  New  York  &  L.  B.  8.  B.  Co.  v.  John- 
son (1912)  42  L.R.A.(N.S)  640,  115  C. 
C.  A.  540,  195  Fed.  740,  in  the  third 
circuit,  where  the  wife  was  injured  in  a 
collision,  and  Buffington,  J.,  said:  "The 
tort,  then,  being  wholly  maritime,  why 
does  not  such  tort  constitute  a  maritime 
cause  of  action  to  everyone  who  was  in- 


jured thereby?  The  relations  of  hus- 
band and  wife  and  parent  and  child  are 
not  maritime  relations;  but  such  re- 
lations, or  the  implied  contracts  or 
rights  growing  out  of  such  relations,  do 
not  constitute  the  real  ground  of  ac- 
tion when  a  husband,  wife,  parent,  or 
child  invoke  admiralty  relief  for  injury 
sustained  by  a  maritime  tort.  In  such 
cases  the  maritime  tort  is  the  real  thing 
contested,  and  therefore  such  contest 
should  be  made  under  maritime  rules, 
process,  and  law.  The  thing  in  action 
is  not  the  relationship,  but  the  tort. 
The  relationship  is  a  mere  step  or  inci- 
dent to  support  the  action.  It  is  true 
that  in  Savage  v.  New  York,  N.  &  E.  S. 
8.  Co.  (1911)  107  C.  C.  A.  648,  185  Fed. 
778,  [second  circuit]  the  lower  court  in 
its  opinion  said:  'No  instance  of  what 
is  in  substance  an  action  per  quod  coriy- 
sortium  amisit  has  been  shown  in  the 
admiralty.'  To  this  we  cannot  agree, 
for  in  The  8ea  Gull  (1867)  Chase,  145, 
Fed.  Gas.  No.  12,578  (to  which  the  Su- 
preme Court  referred  in  American  8.  B. 
Co.  V.  Chase  (1872)  16  Wall.  523,  21 
L.  ed.  369)  it  was  held  that  'a  husband 
can  recover,  in  a  proceeding  in  rem 
against  the  vessel  which  caused  the 
death  of  his  wife,  for  the  injury  suffered 
by  him  thereby.'  The  same  doctrine 
was  restated  by  the  Chief  Justice  later 
in  The  Highland  Light  (1867)  Chase, 
150,  Fed.  Cas.  No.  6,477,  where  it  was 
said:  'Indeed,  the  jurisdiction  for  ma- 
rine torts  in  admiralty  may  be  said  to 
be  coextensive  with  the  subject.  It  de- 
pends on  the  locality  of  the  wrong,  not 
upon  its  extent,  character,  or  the  rela- 
tions of  the  persons  injured.'  That  such 
right  exists  in  the  husband  is  but  carry- 
ing to  its  logical  conclusion  the  rea- 
soning of  Mr.  Justice  Story  in  Plummer 
V.  Webb  (1827)  4  Mason,  380,  Fed.  Cas. 
No.  11,233,  where  it  was  held  that  a 
father  may  maintain  a  suit  in  the  ad- 
miralty for  a  tortious  abduction  of  his 
minor  son  on  a  voyage  on  the  high  seas, 
in  the  nature  of  an  action  per  quod  ser- 
vitium  amisit." 
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husband  for  loss  on  account  of  injuries  to  his  wife  caused  by  such 
defects,**  and  others  have  held  that  he  cannot  recover.'* 

In  many  jurisdictions,  modern  legislation  increasing  the  rights 
of  married  women  has  abridged  the  measure  of  damages  recover- 
able by  a  husband  for  loss  of  his  wife's  services.**  In  Connecticut 
"a  wife  is  no  longer  looked  upon  as  the  servant  of  a  master  to  whom 
she  owes  the  duties  of  a  servant,"  and  "her  place  before  the  law  is 
one  of  equal  dignity  with  that  of  her  husband;"  he  has  no  right  of 
action,  either  for  loss  of  service  or  of  consortium,  on  account  of  per- 
sonal injuries  to  the  wife,  and  can  recover  only  for  expenses  incurred 
by  him  in  her  care  and  cure.*'' 

2651.  Death  of  wife. —  Because  of  the  common-law  rule  that  the 
death  of  a  human  being  could  not  be  made  the  ground  of  a  civil 
action  in  tort  (§  2629,  cmte),  a  husband  cannot  maintain  an  action 
for  killing  his  wife,  where  death  is  immediate,  whether  such  killing 
arises  from  wilfulness  or  from  negligence.*  It  is  equally  clear  that 
where  the  cause  of  action  would  exist  if  the  wife  had  lived,  then  if 
she  survives  the  injury,  even  for  a  few  days  or  a  shorter  period,  the 
husband  may  maintain  an  action  at  common  law  for  the  loss  of  her 
society  and  services  during  that  time,  and  for  necessary  medical  or 
surgical  expenses,   and  the  like.*     But  he  cannot  recover  for  the 

UNanticoke    v.    Warne    (1884)     106  York  C.  R.  Co.    (1855)    21  Barb.  245; 

Pa.  373;  WMtcomb  v.  Barre  (1864)  37  Eden  v.  Lexington  &  F.  B.  Go.   (1853) 

Vt.  148;  Boyd  y.  Readsloro   (1882)   55  14    B.    Mon.    204;    PMUppi    v.    Wolff 

Vt.   163;   Hunt  v.   Winfteld    (1874)    36  (1873)  14  Abb.  Pr.  N.  S.  196;  Hyatt  v. 

Wis.  154,  17  Am.  Rep.  482.     The  bus-  Adams    (1867)    16  Mich.  180.     So,  too, 

band  recovered,  but  the  question  of  lia-  "by  the  common  law  the  right  of  the 

billty  was  not  discussed  In  'Neumeister  husband  to  recover  damages  for  an  In- 

V.  Dubuque  (1877)  47  Iowa,  465;  Smith,  jury   to   his   wife,    whereby   either   her 

V.   St.   Joseph    (1874)    55   Mo.   456,   17  services  or  her  consortium  became  lost, 

Am.    Rep.    660;     Mann    v.    Rich    Hill  perished  with  the  death  of  the  wrong- 

(1888)  28  Mo.  App.  497;  Meese  v.  Fond  doer."    Hey  v.  Prime  (1908)   197  Mass. 

du  Lac    (1879)    48  Wis.  323,  4  N.  W.  474,  475,  17  L.R.A.  (N.S.)  570,  94  N.  E. 

406.  141. 

i^Ohidseyv.  Canton  (1846)  17  Conn.        ^  Baker  v.  Bolton    (1807)    1   Campb. 

475;  SanfordY.  Augusta  (1851)  32  Me.  493,  10  Revised  Rep.  734;  Indianapolis 

536;  Harwood -v.  Lowell  (1849)  4  Cush.  £    M.    Rapid    Transit    Go.    v.    Reeder 

310;    Roberts    v.    Detroit    (1894)     102  (1908)  42  Ind.  App.  520,  85  N.  E.  1042; 

Mich.  64,  27  L.R.A.  572,  60  N.  W.  450.  Moivry  v.  Ghaney  (1878)   43  Iowa,  609. 

As  to  recovery  by  parent  for  injury  to  Nixon  v.  Ludlwm    (1893)    50  111.  App. 

minor  child,  see  §  2633,  ante.  273,  where  the  wife  died  two  days  after 

16  See  §  2653,  post.  an  alleged  unskilful  surgical  operation 

'i-'l Marri  v.   Stamford   Street   R.   Go.  by  the  defendant,  and  the  court  said: 

(1911)     84    Conn.    9,    33    L.R.A.  (N.S.)  "The  right  to  recover  for  the  loss  of  her 

1042,    78    Atl.    582,    Ann.    Cas.    1912B,  services  during  the  time  that  she  sur- 

1120.  vived  the   operation,  and  for  any  con- 

1  Higgins  v.  Butcher  ( 1792 )  Yelv.  89 ;  sequent  expense  he  was  put  to  in  caring 

Green  v.  Hudson  River  R.  Co.    (1866)  for  and  treating  her   (hiring   the  time 

2  Abb.  App.  Dec.  277;   Lucas  v.  New  she  languished,  cannot  be  questioned." 
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expense  of  her  burial.^  Actions  for  death  by  wrongful  act  under  the 
statutes  providing  therefor  are  not  deemed  to  be  within  the  scope  of 
this  treatise. 

2652.  Pleading;. — Case  is  the  proper  form  of  action  where  damages 
are  claimed  by  the  husband  for  loss  of  his  wife's  services  and  for 
medical  attendance  resulting  from  a  personal  injury  to  her, — especial- 
ly where  the  injury  was  not  inflicted  by  the  defendant  personally, 
nor  by  his  command  or  with  his  assent,  but  by  an  agent  in  the  course 
of  his  employment.^  The  declaration  generally  avers  loss  of  the 
wife's  society,  or  her  services,  or  both,  and  also  the  expenses  neces- 
sarily incurred  by  the  husband  in  consequence  of  the  injury  inflicted 
upon  her.*  If  the  declaration  alleges  a  single  good  ground  for  re- 
covery, an  additional  claim  for  damages  that  are  not  legally  recover- 
able does  not  make  it  demurrable.' 

2653.  Damages. — Where  a  husband  is  entitled  to  damages  arising 
from  tortious  injury  to  his  wife,  he  may  recover  the  reasonable  value 
of  her  services  which  were  lost  to  him  during  the  period  between  the 
time  of  the  injury  and  the  date  of  trial,^  and  also  for  any  loss  of 

Philippi  V.   Wolff    (1873)    14  Abb.  Pr.  death   of   the   person   injured   has   pre- 

N.  S.  196   (where  the  wife  lived  only  a  cisely  the  same  effect  on  the  civil  rem- 

few  hours  after  the  injury,  and  a  judg-  edy,  whether  it  results  from  the  injury 

ment    dismissing    the    husband's    com-  inflicted   or    from   natural    causes.      In 

plaint  was  reversed)  ;   Hyatt  v.  Adams  either    case,    the   estimate    of    damages 

(1867)    16  Mich.   180    (where  the  wife  stops   at  the   moment  of   death."     Per 

survived  for  three  days,  and  judgment  Simpson,  J.,  in  Eden  v.  Leadngton  &  F. 

for  $2,000  damages  was  reversed,  as  the  R.  Co.   (1853)   14  B.  Mon.  204,  206. 

evidence   showed   that   her   services   for  S  Nixon    v.    Ludlam     ( 1893 )     50    111. 

three  days  were  worth  $1.50,  and  there  App.  273,  276.     See  also,  as  to  nonlia- 

was  no  evidence  of  expenses  incurred)  ;  bility   to   a   father   for   the   expense   of 

Cross   V.    Outhery    (1794)    2   Root,   90,  burying  his  minor  child,   §  2635,  ante. 

1   Am.    Dec.    61    (where   the  wife   died  ^  Drew  v.   Peer    (1880)    93    Pa.   234. 

three  hours   after  a  surgical  operation  Hyatt  v.  Adams    (1867)    16  Mich.  180, 

by  the  defendant ) .     See  also  Meese  v.  was   an   action   on   the   case   against   a 

Fond  du  Lac  (1879)   48  Wis.  323,  4  N.  surgeon  for  malpractice  on  the  plain- 

W.  406.  tiff's  wife,  and  no  objection  appears  to 

"For  aggravated  injuries  to  the  per-  have  been  made  to  the  form  of  action, 

son  of  the  wife  or  child  the  husband  or  2  Per  Metcalf,  J.,  in  Dennis  v.  Cla/rk 

parent  has  an  independent  and  separate  (1848)    2  Gush.  347,  353,  48  Am.  Dec. 

cause  of  action  for  the  loss  of  the  soci-  671.    See  also  Moiory  v.  Chaney  (1878) 

ety  of  the  wife,  or  the  services  of  the  43  j^^a,  609;  Hyatt  v.  Adams   (1867) 

child,  as  the  case  may  be.     This  cause  jg  j^jj^jj    jgg. 

of  action  does  not  abate  by  the  subse-        -  ,r ,. '     „'  t  .,ji«^     /iono\     ea    th 

J.  J     J.1-     i  XI.        -t  t'lj    1,   J.  ii,  ''Nixon    V.    Ludlam     (1893)     50    111. 

quent  death  of  the  wife  or  child,  but  the  ,         „„„       ,         xi.     j    1       i.-  ■,-, 

death  of  either  affects  the  extent  of  the  ^PP;  273    where  the  declaration    alleg- 

recovery,   as  by  that  event  all  further  '"&  l°ss  of  service,  and  expense  for  care 

claim  to  the  society  of  the  one,  or  the  and  treatment,  also  claimed  for  funeral 

services  of  the  other,  ceases  and  deter-  expenses,  the  court  holding  that  objec- 

mines.     And  the  rule  still  prevails,  al-  tion  to  evidence  of  the  latter  was  the 

though  the  death  that  produces  this  ef-  proper  course. 

feet  results  from  the  same  injury  which  1  Metropolitan  Street  R.  Co.  v.  John- 
gives  rise  to  the  action.     ...     The  son   (1893)   91  Ga.  466,  18  S.  E.  816; 
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service  which  would  be  reasonably  certain  to  occur  on  account  of 
the  injury  after  the  trial  and  during  the  existence  of  the  coverture, 
the  probable  duration  being  measured  by  the  continuance,  according 
to  the  mortuary  tables,  of  the  joint  lives  of  the  matrimonial  pair.^ 
"The  service  of  a  wife  is  pecuniarily  more  valuable  than  that  of  a 
mere  hireling,"  '  and  in  calculating  the  amount  of  the  damages,  the 
jury  may  take  into  consideration  the  nature  of  the  wife's  services  and 
all  the  circumstances  of  the  case.*     But  it  would  be  erroneous  to 


Hopkins  v.   Atlantic  &   St.   L.  B.   Go. 
(1857)  36  N.  H.  9,  72  Am.  Dec.  287. 

2  "Without  adjudicating  the  question, 
we  will  observe  that  our  present  opinion 
is"  as  stated  in  the  text,  said  Bleckley, 
Ch.  J.,  in  Metropolitan  Street  R.  Co.  v. 
Johnson  (1893)  91  Ga.  466,  18  S.  E. 
816.  In  Townsend  v.  Wilmington  City 
R.  Co.  (1907)  7  Penn.  (Del.)  255,  78 
Atl.  635,  Lore,  Ch.  J.,  instructed  the 
jury  that  the  husband  was  entitled  to 
recover  "for  such  loss  of  the  services  of 
his  wife  as  he  may  have  sustained  in 
the  past,  or  as  may  result  in  the  future, 
by  reason  of  the  injuries  complained 
of."  In  Hopkins  v.  Atlantic  <&  St.  L.  R. 
Co.  (1857)  36  N.  H.  9,  14,  72  Am.  Dec. 
287,  Perley,  Ch.  J.,  said:  "If  the  action 
were  tried  soon  after  the  injury  •was. 
received,  and  the  wife  at  the  time  of  the 
trial  was  still  disabled  from  service  and 
still  required  medical  treatment,  and 
her  injuries  were  such  as  must  leave  her 
disabled  for  the  future,  and  involve  the 
husband  an  additional  expense,  it  is 
quite  clear  that  he  would  not  receive  a 
just  compensation  for  the  injury  which 
he  had  sustained  if  he  were  allowed  to 
recover  for  nothing  but  the  sums  al- 
ready expended  and  the  loss  of  her 
services  up  to  that  time.  The  law  in 
such  case  gives  damages  for  the  pro- 
spective loss  and  expense.  The  jury 
would  be  obliged  to  estimate,  as  well  as 
they  could  from  the  condition  in  which 
they  found  the  wife  at  the  time  of  the 
trial,  the  whole  ultimate  loss  and  dam- 
age of  the  husband,  in  the  same  way 
and  on  the  same  principle  that  they 
would  estimate  such  damage  for  a  like 
injury  to  himself.  .  .  .  Down  to  the 
time  of  trial,  the  plaintiff  may  show, 
with  more  or  less  exactness,  what  his 
actual  losses  and  expenses  have  been. 
As  to  the  future,  the  jury  can  only 
make  a  probable  estimate." 

3  Pennsylvania  R.  Co.  v.  Goodman 
(1869)   62  Pa.  329,  339,  per  Agnew,  J., 


continuing  as  follows:  "The  frugality, 
industry,  usefulness,  attention,  and  ten- 
der solicitude  of  a  wife  and  the  mother 
of  children  surely  make  her  services 
greater  than  those  of  an  ordinary  serv- 
ant, and  therefore  worth  more.  These 
elements  are  not  to  be  excluded  from 
the  consideration  of  a  jury  in  making 
a  mere  money  estimate  of  value."  An 
instruction  to  a  jury  in  nearly  the  same 
language  as  the  foregoing  was  approved 
in  Adams  Hotel  Co.  v.  Golh  (1899)  3 
Ind.  Terr.  50,  53  S.  W.  478.  In  Denver 
Gonsol.  Tramway  Co.  v.  Riley  (1899) 
14  Colo.  App.  132,  59  Pac.  476,  the 
court,  after  stating  that  compensation 
for  loss  of  the  wife's  companionship  and 
society  is  to  be  determined  by  the  jury, 
not  from  evidence  of  value,  but  from 
their  own  observation,  experience,  and 
knowledge,  conscientiously  applied  to 
the  facts  and  circumstances  of  the  case, 
proceeded  as  follows:  "So  also  in  rela- 
tion to  the  services  of  the  wife.  The 
wife  does  not  occupy  the  position  of  a, 
servant,  and  her  services  to  her  hus- 
band are  not  those  of  a  servant.  She 
makes  his  home  cheerful  and  inviting, 
and  ministers  to  his  happiness  in  a 
multitude  of  ways  outside  of  the  drud- 
gery of  household  labor.  All  the  work 
of  the  house  may  be  done  by  hired  em- 
ployees and  her  services  still  give 
character  to  the  home.  They  are  not 
rendered  in  accordance  with  set  rules; 
they  are  not  repeated  in  regular  order 
from  day  to  day;  they  have  their  source 
in  the  thoughtfulness  of  the  wife  and  her 
regard  for  her  husband,  and  no  witness 
is  qualified  to  define  them,  or  reduce 
them  to  a  list,  or  say  what  they  are 
worth,  so  that  their  value  must  also  be 
estimated  by  the  jury." 

^Metropolitan  Street  R.  Co.  v.  John- 
son (1893)  91  Ga.  466,  18  S.  E.  816, 
citing  Pennsylvania  R.  Co.  v.  Goodm,an 
(1869)  62  Pa.  329,  to  the  point  to 
which  it  is  cited  supra,  note  3,  and  pro- 
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allow  the  husband  for  the  value  of  the  wife's  services,  and  also  for 
sums  paid  to  domestics  who  took  her  place  in  consequence  of  the  in- 
jury.* 

Clearly  the  loss  of  a  wife's  services  for  which  the  husband  has  a 
right  to  recover  cannot  exceed  the  services  to  which  he  is  legally 
entitled.  The  common-law  doctrine  that  "the  very  being  or  legal 
existence  of  the  woman  is  suspended  during  the  marriage,  or  at  least 
is  incorporated  and  consolidated  into  that  of  her  husband,"  *  has  been 
abrogated  by  modern  legislation,  so  that  in  many  jurisdictions  he 
can  no  longer  compel  her  to  work  for  him  during  such  time  as  she 
may  choose  to  perform  labor  on  her  sole  and  separate  account,'  and 
the  extent  to  which  his  right  to  her  services  has  been  thus  subordi- 


ceeding  as  follows  (per  Bleckley,  Ch. 
J.,)  :  "She  sustains  to  her  husband  and 
his  household  a  relation  special  and 
peculiar.  Her  place  cannot  he  supplied, 
no  other  is  capable  of  filling  it.  Some 
wives  perform  manual  labor,  others  do 
not;  yet  the  husbands  of  the  latter  no 
less  than  those  of  the  former  would 
certainly  be  entitled  to  compensation 
from  wrongdoers  for  causing  inability 
to  perform  service.  The  actual  facts 
and  circumstances  of  each  case  should 
guide  the  jury  in  estimating  for  them- 
selves, in  the  light  of  their  own  obser- 
vation and  experience  and  to  the  satis- 
faction of  their  own  consciences,  the 
amount  which  would  fairly  and  justly 
compensate  the  plaintiflF  for  his  loss. 
Certainly  some  elements  of  loss,  such 
as  manual  labor,  would  be  subject  to 
estimation  by  witnesses;  and,  if  evi- 
dence of  this  kind  were  produced,  of 
course  the  jury  should  consider  it,  to- 
gether with  the  other  facts.  But  what 
we  hold  distinctly  is  that  there  need 
be  no  direct  or  express  evidence  of  the 
value  of  the  wife's  services,  either  by 
the  day,  week,  month,  or  any  other 
period  of  time,  or  of  any  aggregate 
sum."  But  evidence  to  show  the  value 
of  such  service  is  clearly  admissible. 
Neumeister  v.  Dubuque  (1877)  47  Iowa, 
465. 

In  Indianapolis  d  M.  Rapid  Tran- 
sit Co.  V.  Reeder  (1908)  42  Ind.  App. 
520,  85  N.  E.  1042,  it  was  held  that  the 
husband  was  entitled  to  recover  for  loss 
of  parental  care,  training,  and  comfort 
of  his  daughter,  where  these  had  to  be 
furnished  by   him  from   other   sources. 

B  lUd. 

61  Bl.  Com.  442. 


7  See  for  example  Harmon  T.  Old 
Colony  R.  Co.  (1896)  165  Mass.  100, 
30  L.R.A.  658,  52  Am.  St.  Rep.  499,  42 
N.  E.  505. 

In  Southern  R.  Co.  v.  Crowder  ( 1902 ) 
135  Ala.  417,  33  So.  335,  the  court  re- 
marked that  "there  is  no  inconsistency 
growing  out  of  the  statute  conferring  on 
the  wife  property  rights  and  the  right 
to  earnings  arising  from  her  labor  and 
services,  with  her  duties  to  her  husband 
in  the  marital  and  domestic  relation," 
and  that  there  was  no  perceptible  reason 
why  she  alone  might  not  recover  dam- 
ages for  a  personal  injury  to  the  ex- 
tent of  her  earning  capacity  in  per- 
forming services  for  others  than  her 
husband  or  members  of  his  family,  since 
for  such  services  she  could  contract  for 
compensation. 

In  Illinois  the  mere  fact  that  a  wife 
pursues  an  independent  calling,  and  that 
by  statute  her  earnings  therein  belong 
to  her,  "does  not  absolve  her  from  per- 
formance of  marital  duties  of  service 
and  consortium  owing  to  her  husband. 
If  the  pursuit  by  a  wife  of  an  independ- 
ent calling  wholly  prevents  her  perform- 
ing any  service  for  her  husband,  or 
affording  him  any  companionship,  then 
he  can  have  suffered  no  substantial  dam- 
age in  those  respects  by  her  injury;  but 
to  the  extent,  much  or  little,  that  her 
injury  has  in  fact  deprived  him  of  her 
services  and  consortium  he  is  entitled 
to  be  compensated  in  damages."  Blair 
v.  Bloomington  &  N.  R.  Electric  <& 
Heating  Co.   (1906)    130  111.  App.  400. 

In  Iowa  a  wife  is  entitled  to  the 
wages  for  her  personal  labor  or  services 
performed  for  others  than  her  husband, 
but  he  has  a  right  to  recover  for  losa 


8152 


MASTER  AND  SERVANT. 


[chap.  oxiv. 


nated  to  her  right  will  determine  the  measure  of  his  recovery  for  loss 
of  service.*  Eemarking  that  "some  courts  in  their  efforts  to  justify 
the  ancient  rule  as  applied  to  modern  conditions  have  attempted  to 
draw  a  distinction  between  a  wife's  capacity  for  productive  service 


of  her  domestic  services.  Meichirter  v. 
Batten  (1875)  42  Iowa,  288,  20  Am. 
Rep.  618;  Tuttle  v.  OUcago,  R.  I.  &  P. 
R.  Co.  (1876)  42  Iowa,  518.  And  in 
an  action  in  her  own  name  she  cannot 
recover  for  loss  of  time,  if  she  was  en- 
gaged in  no  employment  other  than  in 
the  discharge  of  the  ordinary  duties  of 
a  wife.  Thomas  v.  Brooklyn  (1882)  58 
Iowa,  438,  10  N.  W.  849. 

In  Kansas  "the  time  and  services  of 
the  wife  do  not  necessarily  belong  to  the 
husband,  nor  does  an  injury  which 
causes  the  loss  of  such  time  and  service- 
necessarily  accrue  to  him.  At  least  a 
portion  of  her  time  may  be  given  to  the 
labor  or  business  done  on  her  sole  and 
separate  account."  Wyandotte  v.  Agan 
(1887)  37  Kan.  528,  15  Pac.  529.  In 
Southern  Kansas  R.  Co.  v.  Pavey 
(1896)  57  Kan.  521,  46  Pac.  969,  the 
husband  recovered  for  loss  of  his  wife's 
services,  it  appearing  that  she  was  en- 
gaged in  household  work  for  the  family, 
and  pursued  no  vocation  on  her  own  ac- 
count. 

In  Nebraska  a.  husband  may  recover 
for  loss  of  such  services  of  his  wife  as 
reasonably  devolve  upon  her  by  reason 
of  the  marriage  relation.  Omaha  &  R. 
Valley  R.  Go.  v.  Chollette  (1894)  41 
Neb.  578,  59  N.  W.  921.  If  the  injury 
to  the  wife  disables  her  from  perform- 
ing her  household  duties,  and  her  hus- 
band is  put  to  expense  in  having  these 
duties  performed  by  another,  he  may 
recover  for  such  necessary  expense.  But 
earnings  by  the  wife  as  a  laundress  and 
seamstress  for  others  than  her  family 
do  not  belong  to  him,  and  in  his  action 
for  loss  of  her  services  such  earnings 
cannot  be  considered  in  estimating  his 
damages.  Riley  v.  Lidtke  (1896)  49 
Neb.  139,  68  N.  W.  356. 

In  Ohio  no  statute  has  taken  away 
the  common-law  right  of  the  husband  to 
recover  for  expenses  and  loss  of  services 
of  his  wife  in  an  action  against  one 
whose  negligence  or  wrong  caused  per- 
sonal injuries  to  her.  Baltimore  d  0. 
R.  Co.  v.  Glenn  (1902)  66  Ohio  St. 
395,  64  N.  E.  438. 

In  Pennsylvania  a  wife  "cannot  re- 
cover  for   expenses   and   loss   of  time" 


caused  by  her  personal  injury;  "these 
are  direct  damages  suffered  by  the  hus- 
band." Nanticoke  v.  Warne  (1884)  106 
Pa.  373. 

In  Virginia  "the  husband  is  still  en- 
titled to  the  services  of  the  wife;  the 
wife  is  still  entitled  to  support  at  the 
hands  of  her  husband."  Therefore  in  an 
action  by  the  wife  alone  to  recover  for 
personal  injuries  the  jury  should  not 
take  into  consideration  the  loss  of  time 
or  pecuniary  expenses  incurred.  Rich- 
mond R.'  &  Electric  Co.  v.  Bowles 
(1896)  92  Va.  738,  24  S.  E.  388. 

8  It  has  been  held  that  the  right  of 
the  husband  to  recover  damages  for  loss 
of  services  of  his  wife  is  not  limited  to 
services  within  the  household;  he  may 
recover  for  the  value  of  her  services  to 
him  as  an  assistant  in  his  business. 
Georgia  R.  &  Bkg.  Go.  v.  Tice  (1905) 
124  Ga.  459,  52  S.  E.  916,  4  Ann.  Gas. 
200  (where  the  husband  recovered  for 
the  loss  of  his  wife's  services  which  she 
performed  as  a  clerk  in  his  store,  in 
addition  to  attending  to  her  domestic 
affairs  at  home)  ;  Citizens'  Street  R.  Co. 
V.  Twiname  (1889)  121  Ind.  375,  7 
L.R.A.  352,  23  N.  E.  159  (where  the 
husband  was  engaged  in  the  millinery 
business,  and  his  wife,  by  reason  of 
their  marital  relations,  devoted  her 
energy  and  services  to  the  business  for 
the  benefit  of  the  husband,  and  by  rea- 
son of  an  injury  she  sustained  on  ac- 
count of  the  defendant's  negligence  he 
was  deprived  of  the  services  she  was 
thus  accustomed  to  perform.  The  court 
said:  "There  might  be  circumstances 
existing  which  would  entitle  the  wife, 
in  an  action  for  damages,  to  recover 
for  the  value  of  her  own  services,  but 
prima  facie  the  husband  is  entitled  to 
recover  for  such  services;  and  especially 
is  this  true  when  the  wife  is  not  en- 
gaged in  carrying  on  any  trade  or  busi- 
ness on  her  own  account,  or  performing 
labor  for  persons  other  than  her  hus- 
band, and,  on  the  contrary  is  voluntari- 
ly rendering  service  for  the  benefit  of 
the  husband;  and  he  is  entitled  to  re- 
cover as  well  for  one  class  of  services  as 
another" ) . 

In  Blair  v.  Chicago  <t  R.  Co.  (1886y 
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in  employment  or  business,  and  capacity  for  service  within  tlie 
domain  of  domestic  helpfulness  and  assistance,  permitting  recovery 
by  the  wife  for  the  former  and  by  the  husband  for  the  latter,"  it  was 
declared  in  one  case  that  "this  distinction  carries  legal  refinement  too 
far  into  the  region  of  the  impractical,"  and  "rests  upon  grounds  by 


89  Mo.  334,  1  S.  W.  367,  the  husband 
recovered  in  an  action  wherein  he  al- 
leged, as  part  of  his  damages  suflfered 
by  reason  of  his  wife's  injury,  the  loss 
of  her  services  as  milliner  in  conducting 
his  millinery  store.  But  in  Kirkpat- 
riclc  V.  Metropolitcm  Street  R.  Go. 
(1907)  129  Mo.  App.  524,  107  S.  W. 
1025,  it  was  held  -by  a  divided  court 
that  the  husband  was  not  entitled  to 
any  compensation  for  the  loss  of  his 
wife's  services  as  a  clerk  in  his  store, 
because,  under  the  Missouri  statute  as 
interpreted  by  the  courts,  "the  right  of 
compensation  for  the  wrongful  injury  to 
a  married  woman's  ability  to  perform 
labor  beyond  that  pertaining  to  the  care 
of  the  household  and  family  belongs  to 
the  wife,  and  not  to  the  husband." 
And  in  Nelson  v.  Metropolitan  Street 
R.  Go.  (1905)  113  Mo.  App.  659,  88  S. 
W.  781,  where  the  husband  had  outside 
employment,  but  in  addition  conducted 
a  boarding  house  at  his  home,  and  after 
his  wife's  injury  was  compelled  to  em- 
ploy servants  to  do  the  work,  it  was 
held  that  the  measure  of  his  recovery 
should  be  restricted  to  the  value  of  his 
wife's  services  in  cooking,  housework, 
and  other  work  performed  for  the  fam- 
ily, and  should  not  include  services  ren- 
dered to  the  boarders.  "In  this  case," 
said  the  court,  "it  does  not  appear  how 
the  fruits  of  the  wife's  work  in  provid- 
ing for  the  wants  of  a  house  full  of 
boarders  were  disposed  of,  but  whether 
the  husband  alone  profited  by  them,  or 
they  went  into  the  family  purse,  her 
right  to  them  must  be  conceded,  and  her 
inability  to  pursue  her  vocation,  caused 
by  the  wrongful  act  of  another,  vested 
in  her  alone  the  right  to  recover  the 
damages  thus  sustained." 

In  Pennsylvania  the  statute  law  vests 
in  a  married  woman  all  earnings  ac- 
quired by  her  in  carrying  on  any  sepa- 
rate or  independent  business,  or  in 
performing  any  labor  or  services  on  her 
sole  and  separate  account;  but  the 
earnings  of  the  wife  for  services  per- 
formed in  the  business  of  her  husband 
belong  to  the  latter,  and  any  depriva- 
tion of  these  earnings,  or  any  diminu- 


tion or  loss  of  her  capacity  to  assist  her 
husband  in  his  business,  caused  by  a  tor- 
tious act,  is  an  injury  to  him,  for  which 
he  is  entitled  to  recover.  Standen  v. 
Pennsylvania  R.  Go.  (1906)  214  Pa. 
189,  63  Atl.  467,  6  Ann.  Gas.  408,  hold- 
ing that  the  husband  was  entitled  to 
recover  for  the  loss  of  his  wife's  serv- 
ices  in   his  business  as   a  florist. 

In  London  v.  Gunningham  (1892)  1 
Misc.  408,  22  N.  Y.  Supp.  882,  it  was 
held  that  the  husband  could  not  recover 
for  loss  of  his  wife's  services  in  manag- 
ing and  conducting  his  business  of 
keeping  a  restaurant,  for  which  she  was 
paid  weekly  wages  by  him,  her  injuries 
preventing  her  from  performing  this 
work  and  necessitating  the  hiring  of  an- 
other person  to  perform  it.  Van  Wyck, 
J.,  said:  "The  rule  now  prevailing  here, 
as  to  the  measure  of  damages,  as  re- 
gards loss  of  her  services,  is  that  she 
can  recover  in  her  action  for  the  loss 
of  her  earning  power,  over  and  above 
her  domestic  services,  which  still  be- 
long to  her  husband,  but  which,  of 
course,  are  not  limited  to  those  of  a 
domestic  servant,  but  are  such  as  are 
usually  performed  by  the  wife  in  the 
household  of  her  husband,  having  re- 
gard to  the  surroundings  of  their  home 
and  to  their  condition  in  life,  and  such 
services  would  include  attendance  upon 
visiting  friends,  as  well  as  on  boarders 
in  the  household;  and  to  all  of  such 
services  the  husband  is  entitled,  and 
in  his  action  can  recover  for  the  loss  of 
all  of  her  services  which  would  apper- 
tain to  his  and  her  home,  be  it  in  the 
country,  on  a  farm,  or  in  the  city,  in  a 
palatial  residence,  or  some  small  apart- 
ment in  a  crowded  tenement  house. 
And  it  can  be  safely  said  that  since  the 
act  of  1860  the  courts  of  this  state  have 
not  laid  down  any  broader  rule  as  to 
the  measure  of  a  husband's  recovery  for 
the  loss  of  his  wife's  services,  and  it 
may  be  that  this  measure  will  be  nar- 
rov^ed  under  the  acts  of  1890  and  1892. 
Of  course,  the  rule  under  discussion 
only  applies  to  the  loss  of  the  wife's 
services,  for  the  husband  can  still  re- 
cover, in  his  action,  for  the  loss  of  his 
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no  means  satisfactory." '  The  distinction  referred  to,  however, 
whether  it  be  an  excessive  refinement  or  based  on  unsatisfactory 
grounds,  is  the  creation  of  the  legislature,  and  not  of  the  courts,  and 
the  efforts  of  the  latter  are  not  so  much  "to  justify  the  ancient  rule" 
as  to  ascertain  the  intention  of  the  legislature.^" 

At  common  law  a  husband  could  recover  for  loss  of  consortium 
with  his  wife,  consequent  upon  a  tortious  injury  to  her,  and  it  was 
not  necessary  that  there  should  be  proof  of  any  pecuniary  loss  or 
loss  of  service;  and  despite  the  progress  of  legislation  in  giving  to 
married  women  the  control  of  their  time  and  actions,  this  right  of 
recovery  by  the  husband  has  nowhere  been  destroyed,  it  seems," 
except  in  Connecticut.^* 


wife's  society  and  the  comforts  of  that 
society,  and  this  for  the  future  as  well 
as  the  past  if  occasioned  by  the  injuries 
to  the  wife;  and  in  the  same  action  he 
can  recover  for  the  necessary  expenses 
incurred  by  him  by  reason  of  such 
injuries  to  her.  As  both  the  husband 
and  his  wife  have  separate  actions  for 
loss  of  her  services,  occasioned  by  the 
same  injuries  to  the  wife,  he  for  the 
domestic  services  of  the  household,  she 
for  loss  of  her  earning  power  over  and 
above  such  services,  it  follows  that, 
where  the  one  can  recover  for  the  loss 
of  the  wife's  services,  the  other  cannot. 
If  the  wife  had  been  'managing  and 
conducting  the  business  of  keeping  a 
restaurant'  for  one  other  than  her  hus- 
band, she  alone  could  sue  for  unpaid 
wages,  and,  if  prevented  from  rendering 
such  services  by  reason  of  her  inju- 
ries, she  alone  can  sue  for  such  loss  of 
services." 

9  Marri  v.  Stamford  Street  R.  Go. 
(1911)  84  Conn.  9,  33  L.R.A.(N.S.) 
1042,  78  Atl,  582,  Ann.  Cas.  1912B, 
1120,  per  Prentice,  J. 

10  That  the  .court's  efforts  are  direct- 
ed to  "the  construction  of  statutes"  in 
this  class  of  cases  so  as  to  prevent  dou- 
ble recovery  for  the  same  items  of  dam- 
age, see  Harmon  v.  Old  Colony  R.  Go. 
(1896)  165  Mass.  100,  105,  30  L.R.A. 
658,  52  Am.  St.  Rep.  499,  42  N.  E.  505, 
and  London  v.  Cunningham  (1892)  1 
Misc.  408,  22  N.  Y.  Supp.  882,  as  quoted 
supra,   note    8. 

11  See  Kelley  v.  IVeu;  York,  N.  H.  &  B. 
R.  Co.  (1897)  168  Mass.  308,  38  L.R.A. 
631,  60  Am.  St.  Rep.  397,  46  N.  E. 
1063;  Bigaouette  v.  Paulet  (1883)  134 
Mass.  123,  45  Am.  Rep.  307;   Union  P. 


R.  Co.  V.  Jones  (1895)  21  Colo.  340, 
40  Pac.  891;  Bennett  v.  Bennett  (1889) 
116  N.  Y.  584,  6  L.R.A.  553,  23  N.  E. 
17;  Lyons  v.  New  York  City  R.  Go. 
(1906)  49  Misc.  517,  97  N.  Y.  Supp. 
1033,  and  numerous  cases  cited  in  note 
on  "Right  of  husband  to  recover  for 
loss  of  consortium  through  personal  in 
jury  to  wife,"— 33  L.R.A.  (N.S.)  1042 
Evidence  of  the  value  of  the  wife's  so 
ciety  is  not  essential  to  warrant  an  al 
lowance  for  loss  thereof.  Furnish  y. 
Missouri  P.  R.  Co.  (1890)  102  Mo.  669 
677,  22  Am.  St.  Rep.  800,  15  S.  W.  315; 
where  the  court  said:  "The  nature  of 
the  subject  does  not  admit  of  direct 
proof  of  value,  and  .  .  .  when  the 
fact  of  loss  of  society  is  established  by 
testimony,  the  assessment  of  reasonable 
compensation  therefor  must  necessarily 
be  committed  to  the  sound  discretion 
and  judgment  of  the  triers  of  fact."  To 
the  same  effect  see  Denver  Consol. 
Tramway  Go.  v.  Riley  (1899)  14  Colo. 
App.  132,  59  Pac.  476. 

12  In  Ma/rri  v.  Stamford  Street  R.  Co. 
(1911)  84  Conn.  9,  33  L.R.A.  (N.S.) 
1042,  78  Atl.  582,  Ann.  Cas.  1912B, 
1120,  it  was  held  that  a  fundamental 
change  of  policy  was  adopted  in  legisla- 
tion culminating  in  the  act  of  1877 
(Pub.  Act  1877,  chap.  114  p.  211),  so 
that,  as  to  married  persons  coming  un- 
der the  operation  of  that  act,  a  husband 
has  no  right  of  action  either  for  loss  of 
consortium  or  of  services  of  his  wife. 
Prentice,  J.,  intimated  doubt  of  a  com- 
mon-law right  to  recover  for  loss  of  con- 
sortium as  a  distinct  element  of  dam- 
age, for  he  said:  "An  examination  of 
the  multitude  of  cases  in  which  recovery 
by  the  husband  for  loss  of  consortium 
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As  the  common  law  imposes  upoii  a  husband  the  duty  of  providing 
ior  and  taking  care  of  his  wife,  he  may  recover  tlie  reasonable  amount 
that  he  has  paid  or  become  liable  to  pay,^*  as  the  proximate  result  of 
injuries  received  by  her,** — expenses  on  account  of  medicines,  medi- 
cal attendance  and  the  like, — *°  even  though,  in  the  particular  case, 

resulting  from  personal  injuries  has 
been  approved,  and  especially  the  ear- 
lier and  better  considered  of  them,  dis- 
close that  the  loss  of  service,  and  the 
capacity  for  service,  resulting  from  di- 
minished or  destroyed  ability  to  serve 
in  useful  ways,  has  been  the  real  basis 
of  recovery.  Search  for  a  case  of  that 
character  in  which  it  has  been  held, 
•either  directly  or  by  reasonable  impli- 
cation, that  a  husband  could  recover  for 
the  simple  reason  that  conjugal  affec- 
■tion,  society,  or  companionship  had  been 
Tendered  less  agreeable  or  satisfactory 
to  the  husband  by  reason  of  an  injury 
to  his  wife,  will,  we  think,  bear  small 
fruit.  There  are,  indeed,  personal  in- 
jury cases  in  which  the  familiar  general 
language  descriptive  of  consortium,  and 
including  all  its  varied  elements  perti- 
nent to  one  situation  or  another,  is  re- 
peated. Color  is,  doubtless,  thus  given 
to  the  proposition  that  the  basis  of  re- 
-covery  in  the  one  class  of  cases  is  in  its 
practical  application  the  same  as  in 
the  other.  But  these  will  be  found  to 
be  hasty  expressions  borrowed  from  one 
■set  of  conditions  for  use  in  another 
without  thought  as  to  whether  all  the 
■enumerated  elements  had  direct  perti- 
nence to  the  situation  under  considera- 
tion." 

13  See  also  §  2639,  ante. 

1*  Southern  B.  Go.  v.  Growder  ( 1902 ) 
135  Ala.  417,  33  So.  335;  Kirkpatrick 
■V.  Metropolitan  Street  B.  Go.  (1907)  129 
Mo.  App.  524,  107  S.  W.  1025;  Adams 
Hotel  Go.  V.  Goii  (1899)  3  Ind.  Terr. 
50,  53  S.  W.  478.  He  may  recover  not 
only  for  sums  already  expended  for 
medical  treatment,  etc.,  but  also  for 
prospective  expense,  the  jury  forming 
their  judgment  from  the  actual  state  of 
the  wife's  injuries,  according  to  the 
■evidence  produced  on  the  trial.  Hop- 
kins V.  Atlantic  £  St.  L.  B.  Co.  (1857) 
36  N.  H.  9,  72  Am.  Dec.  287,  as  quoted 
supra,  note  2. 

IB  "At  common  law  the  husband  was 
bound  to  support  and  maintain  his 
wife,  provide  her  with  necessary  lodg- 
ing, clothing,  sustenance,  etc.,  and  in 
case  of  sickness  or  injury  furnish  her 


with  medicines  and  medical  attendance; 
and  there  is  no  statutory  provision,  to 
our  knowledge,  which  relieves  him  from 
these  obligations."  Indiana  Union  Trac- 
tion Go.  V.  McKinney  (1908)  39  Ind. 
App.  86,  78  N.  B.  203.  In  Massachu- 
setts, although  the  statute  provides 
that  "a  married  woman  may  sue  and  be 
sued  in  the  same  manner  as  if  she 
were  sole,"  he  is  bound  to  provide  for 
her  support,  and  may  therefore  main- 
tain an  action  in  his  own  name  to  re- 
cover the  expense  to  which  he  is  put  for 
her  care  and  cure,  as  well  as  for  his 
loss  of  consortium.  Duffee  v.  Boston 
Elev.  B.  Co.  (1906)  191  Mass.  563,  77 
N.  E.  1036. 

"The  husband  is  liable  for  medical  at- 
tendance and  other  expenses  incurred  on 
account  of  sickness  of,  or  injuries  sus- 
tained by,  the  wife.  Whatever  con- 
structions favorable  to  the  'emancipa- 
tion of  the  wife'  have  been  put  upon  the 
legislation  of  this  state  affecting  her 
rights  and  privileges,  it  has  never  been 
claimed  that  the  husband  has  been 
'emancipated'  from  the  obligation  to 
support  the  wife  and  provide  all  things 
necessary  for  her  comfort  and  happiness, 
in  view  of  their  situation  in  life.  The 
husband  in  the  case  before  us  undoubt- 
edly -'ould  recover  from  the  defendant 
for  expenses  incurred  by  him  on  ac- 
count of  medical  attendance  and  other 
proper  care  for  the  comfort  and  recovery 
of  his  wife."  Tuttle  v.  Chicago,  B.  I. 
&  P.  B.  Go.  (1876)  42  Iowa,  518.  "But 
if  the  husband  authorized  the  wife  to 
prosecute  a  suit  for  such  expense  and 
outlays  incurred  by  himself  for  which 
he  had  a  cause  of  action  against  de- 
fendant, and  aids  her  in  the  prosecution 
of  her  suit,  and  permits  her  to  recover 
and  receive  from  defendant,  without 
interposing  a  claim  in  his  own  behalf, 
he  will  be  estopped  afterward  to  claim, 
in  an  action  against  defendant,  recovery 
for  the  same  matters.  Surely  if  the 
husband  should  stand  by  and  permit  de- 
fendant to  pay  his  wife  without  action 
the  damages  claimed  by  her  on  account 
of  such  expenses,  he  would  not  be  per- 
mitted   afterward   to    set   up    a    claim 
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he  was  not  the  beneficiary  of  her  services  or  society,"  or  where,  as 
in  Connecticut,  he  has  no  right  of  action  either  for  loss  of  serv- 
ices or  for  less  of  consortium}''  In  some  cases  he  may  be  entitled 
to  compensation  for  his  own  services  in  waiting  upon  his  wife 
during  her  iUness,^'  but  the  value  of  his  time  lost  while  thus  at- 


against  defendant  for  the  same  outlays. 
The  law  would  regard  the  payment  to 
the  wife  under  these  circumstances  as 
having  been  made  with  the  husband's 
assent  and  authority.  The  same  rule 
must  apply  in  this  case."  Neumeister 
V.  Dubuque  (1877)  47  Iowa,  465.  But 
where  no  part  of  the  husband's  cause 
of  action  was  presented  or  litigated  in 
an  action  by  the  wife,  he  was  not  preju- 
diced by  the  fact  that  he  assisted  her 
to  maintain  her  action,  and  that  she 
turned  over  to  him  the  money  recovered 
by  her.  Denver  Consol.  Tramway  Co. 
V.  Riley  (1899)  14  Colo.  App.  132,  59 
Pac.  476. 

In  DriscoU  v.  Gaffey  (1910)  207 
Mass.  102,  92  N.  B.  1010,  the  defendant 
argued  that  there  was  no  evidence  that 
the  husband  was  put  to  any  expense 
for  the  care  and  nursing  of  his  wife, 
but  the  court  said:  "This  position  is 
untenable.  It  appears  that  a  physician 
attended  professionally  the  plaintiff's 
wife  for  more  than  a  year,  and  no  au- 
thorities need  be  cited  to  show  that,  in 
the  absence  of  anything  to  the  contrary, 
the  presumption  is  that  the  physician 
is  entitled  to  reasonable  compensation, 
and  that  the  plaintiff  is  answerable  to 
him  for  it."  But  see  Nelson  v.  Metro- 
politwn  Street  R.  Co.  (1905)  113  Mo. 
App.  659,  663,  88  S.  W.  781,  where  the 
court  said:  "The  fact  alone  that  phy- 
sicians treated  the  patient  [plaintiff's 
wife]  does  not  prove,  nor  tend  to  prove, 
either  the  amount  of  the  charges  or  the 
reasonable  value  of  the  services  ren- 
dered. The  latter  amount  fixes  the 
measure  of  damages  except  where  it 
appears  that  the  charge  made  is  less 
than  the  reasonable  value,  in  which  case 
the  recovery  is  limited  to  the  former 
amount,  for  the  plaintiff  is  not  entitled 
to  receive  more  on  this  account  than 
his  actual  loss.  Proof  of  the  liability 
paid  or  incurred  is  some  evidence  of 
the  value  of  the  services  {Aibitt  v. 
8t.  Louis  Transit  Go.  [1904]  104  Mo. 
App.  534,  79  S  W.  496),  but  when,  as 
in  this  case,  the  evidence  fails  to  show 
either  the  amount  of  the  charge  or  the 
reasonable  value  of  the  services,  there 


is  an  entire  failure  of  proof,  and  the 
Jury  should  not  be  permitted  to  specu- 
late in  an  effort  to  award  full  compen- 
sation for  the  actual  damages  suffered." 

1«  So  stated  in  Dennis  v.  Clark  ( 1848 ) 
2  Gush.  347,  353,  48  Am.  Dec.  671  (a 
case  more  fully  cited  in  §  2634,  ante), 
by  Metcalf,  J.,  as  follows:  "There  may 
be  eases  of  injury  to  a  wife  where  the 
husband  thereby  loses  neither  her  serv- 
ices nor  her  society,  and  yet  may  be 
obliged  to  pay  money  for  care  and  at- 
tendance upon  her  while  she  is  suffer- 
ing under  the  injury  done  to  her  by  a. 
third  person.  The  husband  may  be  in 
India,  and  the  wife  on  her  voyage  to 
join  him.  If,  on  the  voyage,  she  i& 
mistreated  or  injured,  so  as  to  require 
medical  or  other  assistance,  which  can- 
not be  obtained  gratuitously,  we  cannot 
doubt  the  husband's  liability  to  pay  for 
it,  nor  his  right  to  recover  an  indemnity 
from  the  guilty  party." 

17  Marri  v.  Stamford  Street  R.  Go, 
(1911)  84  Conn.  9,  33  L.E.A.(N.S.) 
1042,  78  Atl.  582,  Ann.  Cas.  1912  B, 
1120,  where  Prentice,  J.,  said  that,  "as 
to  expenses  which  the  husband  may 
have  been  called  upon  to  incur  by  reason 
of  the  wife's  injury,  the  right  to  recover 
these  rests  upon  a  different  basis." 

W  Smith  V.  St.  Joseph  (1874)  55  Mo. 
456,  17  Am.  Hep.  660,  where,  upholding 
an  instruction  to  the  jury  authorizing, 
such  recovery,  the  court  said:  "The 
evidence  shows  that  the  wife's  thigh 
bone  was  broken  by  the  fall;  that  for 
two  months  she  was  so  utterly  helpless 
that  her  husband  had  to  be  constantly 
at  her  bedside,  and  assist  her  even  to 
move.  During  all  this  time  he  did  not 
take  off  his  clothes,  as  his  attentions 
were  required  to  be  unceasing  and  un- 
remitting. The  husband  then  had  to 
neglect  all  his  business  to  perform  this 
painful  duty,  and  if  he  had  not  done  it 
in  person  he  would  have  been  under 
the  necessity  of  hiring  someone  to  da 
it  in  his  stead."  This  ruling  was  fol- 
lowed in  Blair  v.  Chicago  &  A.  R.  Go. 
(1886)  89  Mo.  334,  1  S.  W.  327.  And 
in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Kennedy 
(1896)    12   Tex.   Civ.   App.    654,   35    S. 
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tending  her  is  in  some  cases  held  not  to  be  an  element  of  recoverable 
damage." 


W.  335,  it  was  held  that  "compensation 
would  be  due  for  the  time  of  the  hus- 
band in  attending  upon  the  wife,  and 
for  the  time  of  the  latter  lost  on  ac- 
count of  her  sickness."  See  also  §  2639, 
ante. 

19  Southern  B.  Co.  v.  Growder  ( 1902 ) 
135  Ala.  417,  33  So.  335,  holding  that 
"the  value  of  time  lost  and  the  value  of 
services  rendered  are  entirely  distinct," 
and  consequently  it  was  reversible  error 


to  admit  evidence  of  the  amount  of 
salary  lost  by  the  husband  while  wait- 
ing upon  and  nursing  his  wife. 

In  Freeman  v.  Metropolitan  Street 
R.  Go.  (1902)  95  Mo.  App.  94,  68  S.  W. 
1057,  the  court  said  that  instructions 
to  the  jury  should  be  "framed  so  as  to 
authorize  plaintiff  to  recover  for  the 
reasonable  value  of  his  time  as  a  nurse, 
without  regard  to  his  ability  for  earn- 
ings in  any  other  capacity." 


CHAPTEE  CXV. 

INTERFERENCE   WITH   ANOTHER'S   BUSINESS   OR   EMPLOYMENT  t 
GENERAL  PRINCIPLES. 

2654.  Introductory. 

2655.  The  right  to  engage  in  a  lawful  business  or  occupation. 

2656.  The  right  in  a  contract. 

2657.  Nature  and  elements  of  the  tort  involved. 

2658.  Liability  for  interference  as  aflfected  by  nature  of  rights  interfered  with. 

2659.  Liability  as  affected  by  character  of  means  used. 

2660.  Justification. 

2661.  Effect  of  motive  or  intent  upon  liability. 

2662.  Efl'ect  of  existence  of  combination. 

a.  Generally. 

6.  Combinations  to  do  -what  an  individual  may  lawfully  do. 

2663.  Criminal  liability. 

2654.  Introductory. —  "Interference  ■witli  another's  business"  is 
a  phrase  which  comprehends  a  broad  variety  of  acts,  including  thft 
making  of  fraudulent  representations  to  the  purchasing  public ;  defa- 
mation affecting  one  in  his  profession  or  business;  procuring  third 
persons  to  violate  their  contracts  with  him;  interference  with  his 
labor  supply  by  enticing  or  intimidating  his  servants,  or  by  pro- 
curing others  not  to  enter  his  employ;  interference  with  his  busi- 
ness relations  with  persons  furnishing  materials  to  him,  or  doing 
work  for  him  as  independent  contractors;  and  interference  with 
his  prospective  patrons,  whereby  they  are  induced  or  coerced  to  re- 
frain from  dealing  with  him.  And  since  in  its  broader  meaning  in- 
terference with  another's  business  includes  interference  with  his 
employment,  it  may  take  the  form  of  procuring  his  discharge,  or  of 
inducing  or  compelling  others  not  to  hire  him. 

But  whether  the  interference  is  with  one's  employment,  or  supply 
of  labor  or  materials,  or  business  relations,  existing  or  prospective, 
the  right  or  rights  violated  are  in  each  instance  the  same,  and  the 
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liability  for  interference  is  governed  by  the  same  principles.  It 
seems  desirable,  therefore,  to  bring  together  in  one  chapter  the 
judicial  discussion  of  these  underlying  rights,  and  to  consider  the 
general  questions  involved  apart  from  the  particular  forms  of  in- 
terference vehich  are  treated  in  the  ensuing  chapters,  and  which, 
from  their  employment  in  trade  disputes,  are  germane  to  the  topic 
of  Master  and  Servant.  This  is  not  undertaken  -with  the  idea  of 
completely  developing  the  theoretical  side  of  the  subject, — which 
can  be  done  properly  only  in  a  text-book  on  Torts, — but  for  the  pur- 
pose of  facilitating  examination  and  comparison  of  the  attempts 
which  have  been  made  by  the  courts  in  this  class  of  cases  to  explain 
the  principles  upon  which  their  conclusions  are  based,  and  of  indicat- 
ing the  extent  of  the  debatable  ground. 

It  seems  proper  to  caution  the  reader  that  the  citation  of  cases  in 
this  chapter  is  merely  illustrative  of  the  points  discussed;  and  tO' 
refer  him  to  the  ensuing  chapters  for  such  further  decisions  bearing 
thereon  as  fall  within  the  scope  of  the  general  topic  of  this  work. 

While  the  decisions  in  their  specific  aspects  are  much  more  con- 
sistent than  is  commonly  supposed,  their  reasoning  is  often  at  vari- 
ance. This  is  in  large  part  due  to  the  lack  of  a  scientifically  accurate 
terminology,  which  has  militated  against  clearness  both  in  conception 
and  discussion.  Unfortunately,  ambiguity  of  meaning  inheres  in 
the  two  words  most  often  used  in  discussing  this  subject,  viz.: 
"malice"  and  "motive."  The  former  is  sometimes  used  in  the  sense 
of  "ill-will;"  sometimes  as  denoting  not  only  ill-will,  but  a  desire 
to  harm  irrespective  of  the  presence  or  absence  of  ill-will ;  and  some- 
times in  its  technical  sense,  in  which  it  does  not  imply  any  cul- 
pable intent.  So  also,  "motive"  is  used  in  various  significations; 
sometimes  as  meaning  the  impelling  force,  or  ultimate  motive ;  more 
often  as  denoting  a  desire  for  a  result  which  the  intended  act  will 
bring  about, — which  is  the  immediate  motive, — in  which  sense  it 
is  very  nearly  an  equivalent  of  purpose  or  intent.  These  considera- 
tions go  to  explain  why  courts  which  arrive  at  the  same  result  so 
often  appear  to  speak  at  cross  purposes.  While  these  words  have 
been,  almost  necessarily,  employed  in  the  following  discussion, .  they 
may  be  taken  as  having  been  used  in  their  narrow  and  technical 
meaning,  unless  otherwise  indicated  by  the  context  or  by  the  use  of 

quotation  marks. 

2655.  The  right  to  engage  in  a  lawful  business  or  occupation.1 — ^ 

The  law,  it  has  been  said,  begins  with  the  formulation  of  remedies ; 
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then  proceeds  to  define  the  tort;  and  ends  by  describing  the  right 
invaded.  Inasmuch  as  interference  with  another's  business  is  usually 
the  act  of  a  combination,  this  serves  to  explain  why  the  tort  in- 
volved is  so  often  looked  upon  as  an  unlawful  conspiracy.  But  while 
the  existence  of  a  combination  has  a  bearing  upon  the  question  of 
liability,  which  will  be  discussed  in  due  course,  a  resort  to  the  ele- 
ment of  conspiracy  is  not  only  unnecessary,^  but  interferes  with  the 
correct  analysis  of  the  tort  and  an  understanding  of  the  right  of 
which  it  constitutes  an  invasion.  The  development  of  the  law  re- 
lating to  the  topic  under  discussion  has  not  yet  reached  the  stage 
where  the  right  to  immimity  from  interference  can  be  completely 
described.  Its  boundaries  are  at  some  points  yet  obscure,  and  are 
being  gradually  pricked  out  by  process  of  exclusion  and  inclusion. 
The  law  has,  from  the  earliest  times,^  regarded  the  right  to  exercise 
one's  trade  or  other  means  of  livelihood  not  only  as  an  inherent,  but 
also  as  a  protected,  right,  for  a  wrongful  interference  with  which  an 
action  will  lie.  Even  in  the  case  of  Keehle  v.  Hicleeringill '  (the 
decoy  case),  which  so  much  of  modern  judicial  discussion  takes  as 
a  starting  point.  Chief  Justice  Holt  remarked  that  the  action  was 
"new  in  its  instance,  but  not  new  in  the  reason  or  principle  of  it." 
It  is  settled  law  that  the  business  of  a  person  is  as  much  entitled 
to  the  protection  of  the  courts  as  is  his  tangible  property;*  and  the 

1  "Every  person  has  a  right  under  the  tive  offense  of  conspiracy."    Erie,  Trade 

law,  as  between  him  and  his  fellow  sub-  Unions,  p.  12. 

jects,   to   full  freedom   in   disposing   of  2  Cf.  cases  in  the  Year  Books,  cited  by 

his  own  labor  or  his   own  capital,   ac-  Holt,    J.,     in    Keeble    v.     Hickeringill 

cording  to  his  own  will.    It  follows  that  (1909)   11  East,  574,  note,  11  Mod.  74, 

every  other  person  is  subject  to  the  cor-  130,  3  Salk.  9,  Holt,  14,  17,  19. 

relative  duty  arising  therefrom,  and  is  8  Reported  in  11  East,  574,  note,  11 

prohibited  from  any  obstruction  to  the  Mod.  74,  130,  3  Salk.  9,  Holt,  14,  17,  19. 

fullest  exercise  of  this  right  which  can  *  In    Keeble    v.    Hickeringill,    supra, 

be  made,  compatible  with  the  exercise  Lord    Holt,    Ch.    J.,    said:      "He    that 

of  similar  rights  by  others.     Every  act  hinders  another  in  his  trade  or  liveli- 

causing  an   obstruction   to   another,   in  hood  is  liable  to  an  action  for  so  doing;" 

the    exercise    of    the    right,    comprised  and  later  on  he  added:     "Where  a  vio- 

within   this    description, — done,   not   in  lent  or  malicious  act  is  done  to  a  man's 

the   exercise   of   the   actor's   own   right  occupation,  profession,  or  way  of  getting 

but   for   the   purpose  of   obstruction, —  a    livelihood,    there    an    action    lies    in 

would,  if  damage  should  be  caused  there-  all  cases."' 

by  to  the  party  obstructed,  be  a  viola-  Hawkins,  J.,  in  Allen  v.  Flood  [1898] 

tion  of  this  prohibition;  and  the  viola-  A.   C.   1,   at  p.   14,  said:     "The  wilful 

tion  of  this  prohibition  by  a  single  per-  invader,  without  lawful  cause  or  justi- 

son   is  a  wrong,  to  be  remedied  either  fication,  of  a  man's  right  freely  to  carry 

by  action  or  indictment,  as  the  case  may  on  his  calling,  commits  a  legal  wrong; 

be.     It  is  equally  wrong  whether  it  be  and  that  wrong,  if  followed  by  'injury' 

done   by  one   or  by  many,— subject   to  caused  thereby  to  him  whose  right   is 

this  observation,  that  a  combination  of  invaded,  affords  a  legal  ground  of  ac- 

many  to  do  a  wrong,  in  a  matter  where  tion." 

the  public  has  an  interest,  is  a  substan-  Cave,  J.,  in  the  same  case,  said    (p. 
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29)  :  "The  first  point  to  be  disposed  supra,  was  correct,  but  that  it  was  to 
of  is  whether,  among  the  subdivisions  be  supported,  not  on  the  narrower 
of  rights  of  property  or  estate,  the  com-  ground  taken  by  Crompton,  J.,  but  on 
mon  law  recognizes  the  right  to  acquire  the  broader  ground  on  which  it  was 
property, — that  is,  recognizes  it  as  a  based  by  Erie,  J.  .  .  .  Such  being 
right  to  be  protected  by  action  against  the  state  of  the  authorities,  the  ques- 
violation  or  disturbance,  and  not  merely  tion  arises  whether  Lumley  v.  Qye  and 
.as  a  freedom  or  liberty  to  be  enjoyed  Bowen  v.  Hall,  supra,  are  to  be  sup- 
so  long  ae  it  does  not  interfere  with  ported  on  the  principle  first  applied  by 
•other  people's  rights  properly  so-called,  Erie,  J.,  in  the  former  case,  to  rights 
but  not  to  be  protected  in  any  case  by  ex  contractu,  that  the  procurement  of 
action."  And  after  reviewing  a  number  the  violation  of  the  right  is  a  cause 
of  decisions  bearing  on  the  question  of  of  action,  or  on  the  principle  laid  down 
the  existence  of  the  right,  he  continued :  by  Lord  Holt,  that  he  that  hindereth 
"In  1853  the  leading  case  of  Lumley  another  in  his  trade  or  livelihood  is 
V.  Gye,  2  El.  &  Bl.  216,  22  L.  J.  Q.  B.  liable  to  an  action  for  so  hindering  him. 
N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  I  venture  to  think  that  Lord  Holt's 
■432,  1  Eng.  Rul.  Cas.  706,  gave  rise  to  principle  is  to  be  preferred  to  that  of 
.a  discussion  which  even  yet  can  hardly  Erie,  J.,  on  the  ground  that  the  latter 
be  regarded  as  settled.  Crompton,  J.,  is  anomalous  and  unnecessary,  and  at 
.seems  rather  inclined  to  rest  his  judg-  the  same  time  both  too  wide  and  too 
ment  in  that  case  on  the  foundation  of  narrow.  It  is  anomalous,  because  in  no 
a  violation  of  a  right  analogous  to  the  other  instance  in  the  English  law  that 
right  arising  from  the  relation  of  mas-  I  am  aware  of  .  .  .  can  two  persons, 
"ter  and  servant.  Erie,  J.,  puts  his  judg-  by  agreement  between  themselves,  create 
ment  on  a  wider  ground.  'The  answer,'  an  obligation  binding  on  all  the  rest  of 
he  says,  'appears  to  me  to  be  that  the  the  world." 

<!lass  of  eases  referred  to  rests  on  the  And  North,  J.,  in  the  same  case  (at 
principle  that  the  procurement  of  the  p.  40),  after  quoting  from  the  opinion 
violation  of  the  right  is  a  cause  of  ac-  of  Lord  Bramwell  in  Reg.  v.  Druitt,  10 
"tion,  and  that,  where  this  principle  is  Cox,  C.  C.  592,  of  Lord  Bowen  in  Mogul 
applied  to  a  violation  of  right  arising  v.  McGregor,  L.  R.  23  Q.  B.  Div.  598, 
upon  a  contract  of  hiring,  the  nature  of  Lord  Holt  in  Keeble  v.  Hickeringill, 
of  the  service  contracted  for  is  imma-  11  East,  575,  note,  and  from  Bowen  v. 
"terial.'  [The  learned  judge  then  quoted  Hall,  L.  R.  6  Q.  B.  Div.  at  p.  338,  said: 
the  judgment  of  Erie,  J.,  from  the  mid-  "These  cases  seem  to  me  to  establish 
die  of  p.  232  down  to  the  middle  of  p.  that  every  man  has  a  right  to  carry 
234.]  Coleridge,  J.,  took  a  much  nar-  on  his  lawful  trade  or  employ  his  in- 
rower  view,  and  contended  that  the  ae-  dustry  as  he  thinks  fit;  understanding 
"tion  for  enticing  away  a  servant  was  by  his  right  to  do  it  that  the  law  will 
founded  on  the  statute  of  labourers,  secure  him  in  the  enjoyment  of  it,  and 
and  could  not  be  extended  to  the  case  will  protect  him  against  any  improper 
of  a  public  singer.  Whatever  we  may  interference  or  molestation  in  so  doing, 
think  of  the  force  of  Coleridge,  J.'s,  but  that  mere  competition  by  rivals  in 
reasoning,  it  must,  I  think,  be  admitted  trade  who  have  an  equal  right  to  carry 
now  that,  although  the  three  judgments  on  a  like  business  is  not  such  inter- 
differed  in  the  grounds  on  which  they  ference  or  molestation." 
were  put,  the  conclusion  of  the  majority  The  business  of  a  person  conducted 
-that  Lumley  had  a  good  cause  of  action  according  to  law  is  a  property  right, 
was  right.  At  the  present  day  how-  jr,avis  v.  Zimmerman  (1895)  91  Hun, 
ever.  It  will  hardly  be  contended  that  ^gg    gg  j^   ^   g^         g^g    p      j^  ^   ^^. 

^l    iTT.    fTJ     W    r3°.t'^    T  ^<^rlin    (1904)    43  Misc.  591,  89  N.  Y. 

the    grounds    taken    by    Crompton,    J.  „            _'  _      ',         -rr     ,     ^  \^     ,    t 

The  point  came  before  the  court  of  ap-  Supp.    527;     Neto    York    Central    Iron 

peal  nearly  thirty  years  later,  in  1881,  ^Z''^   ^°o  J"  ■?'"^"'"^"    (^^^^V  J^^^E' 

when  Bowen  v.  Hail,  L.  R.  6  Q.  B.  Div.  Y.  Supp.  865;  Purvis  v.  Local  No.  500. 

333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  U.  B.   C.  &  J.    (1906)    214  Pa.  348,  12 

N.  S.  75,  29  Week.  Rep.  367,  45  J.  P.  L.R.A.(N.S.)  642,  112  Am.  St.  Rep.  757, 

373,  1  Eng.  Rul.  Cas.  717,  was  disposed  63   Atl.   585,   6  Ann.   Cas.   275;    Brace 

■of,  and  the  majority  of  the  court  there  Bros.   v.  Evans    (1888)    5   Pa.   Co.   Ct. 

held  that  the  decision  in  Lumley  v.  Oye,  163 ;  York  Mfg.  Co.  v.  Oberdick  ( 1901 ) 
M.  &  S.  VoL  VII.— 511. 
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right  to  carry  it  on  free  from  unlawful  interference  includes  the 
right  to  buy  as  well  as  to  selL*     The  same  principles  apply  to  the 

10  Pa.  Dist.  R.  463 ;  Union  P.  B.  Co.  v.  of  the  lot,  upon  elementary  principles, 
jBite/  (1902)  120  Fed.  102.  the  chancellor  would  protect  the  plain- 
See  also,  as  holding  that  one's  busi-  tiff  from  the  destruction  of  his  prop- 
ness  is  property,  Barr  v.  Essex  Trades  erty.  The  acts  of  the  defendant  as  truly 
Ccnuncil  (1894)  53  N.  J.  Eq.  101,  30  destroyed  the  plaintiff's  property  when 
Atl.  881.  they  broke  up  his  business  by  force  and 
The  wrongful  interference  with  one's  intimidation  as  they  would  have  done 
business  and  prospective  customers  is  in  the  case  of  visible  property  by  burn- 
as  much  an  infringement  of  his  rights  ing  it  or  carrying  it  off.  Among  the 
as  though  contractual  relations  actually  inalienable  rights  which,  by  the  first 
existed  and  were  interfered  with.  Qray  section  of  the  state  Constitution,  are 
V.  Building  Trades  Council  (1903)  91  guaranteed  as  inherent  in  all  men,  is 
Minn.  171,  63  L.R.A.  753,  103  Am.  St.  'the  right  of  acquiring  and  protecting 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann.  property.'  The  right  to  acquire  and 
Cas.  172.  protect  property  is  as  sacred  in  the 
The  Constitution  guarantees  to  every  case  of  intangible  property  as  tangible, 
citizen  liberty  and  a  certain  remedy  in  and  an  injunction  may  be  granted  to 
the  laws  for  all  injuries  or  wrongs  protect  intangible  rights  no  less  than 
which  he  may  receive  in  his  person,  those  that  are  tangible."  Underhill  v. 
property,  or  character;  and  a  person's  Murphy  (1904)  117  Ky.  640,  11 1  Am.  St. 
business,  occupation,  or  calling  is,  aside  Rep.  262,  78  S.  W.  482,  4  Ann.  Cas.  780. 
from  the  chattels  or  money  employed  It  is  a  violation  of  legal  right  to 
therein,  property,  within  the  meaning  interfere  with  business  relations  recog- 
of  the  law,  and  entitled  to  its  protec-  nized  by  law,  where  there  is  no  sufS- 
tion.  Gray  v.  Building  Trades  Council  cient  justification  for  the  interference. 
(1903)  91  Minn.  171,  63  L.R.A.  753,  Kemp  v.  Division  No.  2^1  (1910)  153 
103  Am.   St.  Rep.  477,  97  N.  W.  663,  111.  App.  344. 

1118,  1  Ann.  Cas.  172 ;  Baldwin  v.  Esca-  "An  employer,  where  no  right  of  con- 

naba  lAquor  Dealers'  Asso.   (1911)   165  tract    is    involved,    may    lawfully    dis- 

Mich.  98,  130  N.  W.  214.  charge   an   employee   at  what   time  he 

It  is  the  constitutional  right  of  every  pleases,  and  for  what  cause  he  chooses; 

man  to  engage  in  such  lawful  business  while,  on  the  other  hand,  an  employee 

or   occupation   as  he  may  choose,   free  may   sell   his   labor   to   whomsoever   he 

from   hindrance   or   obstruction   by   his  desired,  at  such  wages  as  he  is  willing 

fellow  men,  saving  such  as  may  result  to  accept,  and  may  quit  such  employ- 

from  the  exercise  of  equal  or  superior  ment  at  his  pleasure;   yet  neither  has 

rights  on  their  part.    Brennan  v.  United  the   right   to   interfere,   without   cause. 

Hatters  (1906)  73  N.  J.  L.  729,  9  L.R.A.  with  the  business  or  occupation  of  the 

(N.S.)    254,  118  Am.   St.  Rep.  727,  65  other."      Willner  v.   Silverman    (1909) 

Atl.  165,  9  Ann.  Cas.  698.  109  Md.    341,   4   L.R.A.(N.S.)    895,   71 

"When  a  man  has,  by  years  of  toil  Atl.  962. 

and   fair    dealing   with    his    customers,  In  O'Brien  v.  People   (1905)   216  111. 

built  up  a  valuable  business  and  good  354,   108   Am.   St.   Rep.   219,   75   N.   E. 

will,  he  is  as  much  entitled  to  protection  108,  3  Ann.  Cas.  966,  it  is  said:     "No 

by  the  law  in  this  species  of  property  as  person   or  combination   of   persons   can 

in  the  home  that  shelters  him,  or  the  legally,    by    direct    or    indirect    means, 

coat  that  protects  him  from  the  winter's  obstruct   or    interfere  with   another   in 

cold.    The  right  of  the  plaintiff  to  carry  the  conduct  of  his  lawful  business,  and 

on   his  business   and  to   carry  out  the  any   attempt  to  compel  an   individual, 

contracts    which    he   had   made   was    a  firm,  or  corporation  to  execute  an  agree- 

valuable  property  right,  and  no  less  in-  ment    to    conduct    his    or    its    business 

trinsically   property   than    if   the   same  through  certain  agencies  or  by  a  partic- 

amount  of  money  had  been  invested  in  ular  class  of  employees  is  not  only  un- 

a  stocJj   of  merchandise  or   a   city  lot.  lawful  and  actionable,  but  is  an  inter- 

If  the  defendants  had  conspired  together  ference  with  the  exercise  of  the  highest 

by  force  and  violence  to   burn  up  the  civil    right." 

merchandise,  or  to  carry  off  the  surface  B  Montgomery  Ward  d   Co.  v.  South 
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right  of  the  workingman  to  dispose  of  his  labor  as  apply  to  the  right 
of  the  trader  to  dispose  of  his  merchandise.*  So,  also,  the  right  of 
a  master  to  have  his  servant  continue  in  his  employment  without 
molestation  or  enticement  by  a  third  person  is  a  property  right.'' 

Involved  in  the  right  freely  to  pursue  one's  lawful  calling,  and  a 
component  part  of  it,  is  the  right  to  a  continuance  of  the  probable 
expectancy  of  custom  or  employment,  or  of  a  free  flow  of  labor, 
arising,  according  to  the  narrower  view,  from  the  exercise  of  an  un- 
hampered volition  by  others,  or,  according  to  the  broader  view,  from 
the  operation  of  the  ordinary  laws  of  trade,  unaffected  save  by  a 
bona  fide  exercise  of  similar  rights.*  This  has  been  termed  "the 
right  to  a  free  market."  ® 


Dakota  Retail  Merchants'  £  Sardwa/re 
Dealers'  Asso.   (1907)    150  Fed.  413. 

6  Cave,  J.,  in  Allen  v.  Flood  [1898] 
A.  C.  1,  said  (p.  36)  :  "Bearing  in 
mind  ttie  dicta  of  Lord  Holt  and  Sir 
William  Brie,  which  have  been  already- 
cited,  and  remembering  how  men  earn 
their  livelihood  by  almost  insensible 
gradations,  from  disposing  of  their 
labor  only,  through  disposing  of  goods 
which  owe  what  value  they  possess 
solely  to  the  labor  which  has  been  spent 
upon  them,  up  to  disposing  of  goods  in 
which  the  labor  spent  upon  them  forms 
a  continually  decreasing  portion  of  their 
value,  it  seems  impossible  at  the  present 
day  to  hold  that  there  is  one  law  for 
the  comparatively  rich  trader,  and  an- 
other for  the  comparatively  jpoor  work- 
ing man  living  by  his  labor." 

The  right  to  dispose  of  one's  labor 
with  full  freedom  is  a  legal  right,  and 
is  entitled  to  legal  protection.  Plant 
V.  Woods  (1900)  176  Mass.  492,  51 
L.R.A.  339,  79  Am.  St.  Rep.  330,  57 
N.  E.  1011. 

1  Frank  v.  Herold  (1902)  63  N.  J. 
Eq.  443,  52  Atl.  152. 

8  Thus,  Hawkins,  J.  (afterwards  Lord 
Brampton),  in  Allen  v.  Flood  [1898] 
A.  C.  1,  17  Eng.  Rul.  Cas.  285:  "I 
know  it  may  be  asked.  What  is  the  legal 
right  of  the  plaintiffs  which  is  said  to 
have  been  invaded?  My  answer  is. 
That  right  which  should  never  be  lost 
sight  of,  and  which  I  have  already 
stated,— the  right  freely  to  pursue  their 
lawful  calling.  Involved  in  that  right, 
and  a  component  part  of  it,  is  the  right 
to  the  full  benefit  of  that  valuable  inter- 
est they  had  in  what  Lord  Bllenborough 
in  Pitt  V.  Donovan   (1813)    1  Maule  & 


S.  639,  14  Revised  Rep.  535,  termed  a 
'probable  expectation'  (as  distinguished 
from  a  vested  legal  interest), — an  essen- 
tial element  in  promoting  the  success, 
and  contributing  to  the  value,  of  every 
occupation  by  which  the  means  of  living 
are  obtained.  The  daily  laborer,  whose 
tested  character  for  steadiness,  honesty, 
and  industry  has  induced  his  master, 
as  a  matter  of  course,  through  a  long 
series  of  years,  week  by  week  to  renew 
or  continue  his  employment,  finds  in  this 
the  foundation  for  his  'reasonable  and 
probable  expectation'  that  he  may  rely 
on  continual  employment  in  the  future. 
These  'probable  expectations'  are  equal- 
ly applicable  to  all  trades,  great  and 
small.  The  merchant  prince  looks  to 
amassing  wealth  by  a  succession  of  suc- 
cessful ventures,  which,  until  realized, 
are  but,  more  or  less,  'probable  expec- 
tancies.' The  shopkeeper  who  is  de- 
pendent upon  a  succession  of  future  cus- 
tomers for  the  prosperity  of  his  busi- 
ness has  no  legal  right  to  claim  their 
custom;  he  has  but  a  'probable  expec- 
tancy' that  he  may  obtain  it.  It  is 
analogous  to  the  good  will  of  a  business 
sold  to  a  new  firm,  which  Lindley,  L.  J., 
describes  as  'the  benefit  arising  from 
connection  and  reputation,  (Lindley  on 
Partnership,  vol.  1,  p.  441),  and  Lord 
Romilly  as  'the  probability  of  the  old 
customers  going  to  the  new  firm,'  in 
Lahouchere  v.  Dawson  (1872)  L.  R.  13 
Eq.  322,  41  L.  J.  Ch.  N.  S.  427,  25  L. 
T.  N.  S.  894,  20  Week.  Rep.  309." 

And  Lord  Lindley,  in  Quinn  v.  Lea- 
thern [1901]  A.  C.  495,  1  B.  R.  C.  197, 
said:  "As  to  the  plaintiff's  rights:  He 
had  the  ordinary  rights  of  a  British 
subject.    He  was  at  liberty  to  earn  his 
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own  living  in  his  own  way,  provided  he 
did  not  violate  some  special  law  pro- 
hibiting him  from  so  doing,  and  provid- 
ed he  did  not  infringe  the  rights  of 
other  people.  This  liberty  involved 
liberty  to  deal  with  other  persons  who 
were  willing  to  deal  with  him.  This 
liberty  is  a  right  recognized  by  law; 
its  correlative  is  the  general  duty  of 
everyone  not  to  prevent  the  free  exer- 
cise of  this  liberty,  except  so  far  as  his 
own  liberty  of  action  may  justify  him 
in  so  doing.  But  a  person's  liberty  or 
right  to  deal  with  others  is  nugatory, 
unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so.  Any  inter- 
ference with  their  liberty  to  deal  with 
him  affects  him.  If  such  interference 
is  justifiable  in  point  of  law,  he  has 
no  redress.  Again,  if  such  interference 
is  wrongful,  the  only  person  who  can 
sue  in  respect  of  it  is,  as  a  rule,  the 
person  immediately  affected  by  it;  an- 
other who  suffers  by  it  has  usually  no 
redress ;  the  damage  to  him  is  too  re- 
mote, and  it  would  be  obviously  prac- 
tically impossible  and  highly  incon- 
venient to  give  legal  redress  to  all  who 
suffered  from  such  wrongs.  But  if  the 
interference  is  wrongful  and  is  intended 
to  damage  a  third  person,  and  he  is 
damaged  in  fact, — in  other  words,  if  he 
is  wrongfully  and  intentionally  struck 
at  through  others,  and  is  thereby  damni- 
fied,— the  whole  aspect  of  the  ease  is 
changed;  the  wrong  done  to  others 
reaches  him,  his  rights  are  infringed, 
although  indirectly,  and  damage  to  him 
is  not  remote  or  unforeseen,  but  is  the 
direct  consequence  of  what  has  been 
done.  Our  law,  as  I  understand  it,  is 
not  so  defective  as  to  refuse  him  a 
remedy  by  an  action  under  such  cir- 
cumstances." 

9  See  chap,  cxvi.,  §  2665 ;  chap,  cxvii., 
§  2696;  chap,  cxviii.,  §  2723. 

The  right  to  a  free  market  for  the 
purchase  or  sale  of  merchandise  or 
labor  is  discussed  in  the  following 
cases : 

Vice  Chancellor  Stevenson  in  the 
opinion  rendered  by  him  in  Alfred  W. 
Booth  &  Co.  v.  Burgess  (1906)  72  N. 
J.  Eq.  181,  65  Atl.  226,  after  remarking 
that  a  large  part  of  the  confusion  and 
conflict  among  the  boycott  and  strike 
decisions  in  this  country  and  in  Eng- 
land seems  to  have  arisen  from  the  at- 
tempt which  judges  have  made  to  define 
the  delict — the  tort — of  the  defendant 
in    this    class    of    cases    without    first 


analyzing  the  case,  so  as  to  discover  the 
right  of  the  plaintiff  or  the  correlative 
duty  of  the  defendant,  the  invasion  of 
which  right  and  the  violation  of  which 
duty  constitute  the  tort  to  be  defined, 
and  that  the  effort  to  define  the  tort 
without  agreeing  upon  the  primary  legal 
right  which  the  tort  postulates,  espe- 
cially when  such  effort  is  made  with 
the  use  of  such  terms  as  "malice"  and 
"maliciously,"  naturally  leads  to  vari- 
ant and  conflicting  opinions,  said: 
"For  the  purposes  of  this  present  in- 
quiry I  think  there  are  three  rights, 
the  violation  of  each  of  which  is  a 
distinct  tort,  which  must  be  fully  recog- 
nized  and  carefully   distinguished. 

"First.  We  have  the  right  in  a  con- 
tract. Our  law  now  recognizes  a  con- 
tract right  as  property  which  is  to  be 
protected  against  undue  interference  by 
persons  not  parties  to  the  contract. 
When  a  third  party  intentionally,  by 
the  use  of  any  kind  of  means,  causes  a 
breach  of  the  contract  involving  dam- 
age, he  is  prima  facie  guilty  of  a  tort. 
The  right,  however,  is  not  absolute. 
Circumstances  may  exist  which  cause 
the  right  to  cease  to  exist.  These  cir- 
cumstances are  said  to  amount  to  a 
justification  or  excuse  on  the  part  of 
the  person  who  has  caused  the  breach 
of  contract.  There  may  be  no  harm  in 
calling  these  exceptional  facts  a  justi- 
fication, and  the  use  of  such  phraseology 
is  certainly  sustained  by  abundant  anal- 
ogies. When  these  definitions  or  rights 
are  laid  down,  what  in  fact  is  done  is 
to  describe  what  is  prima  facie  a  right, 
leaving  for  each  case  the  question 
whether  some  further  fact  or  facts  not 
included  in  the  definition  do  or  do  not 
take  the  case  out  of  the  scope  of  the 
definition.  There  is  no  justification  for 
a  tort.  The  so-called  justification  is  an 
exceptional  fact  which  shows  that  no 
tort  was  committed.  Such  exceptional 
fact  makes  the  case  an  exception  to  the 
definition  of  the  tort. 

"Second.  We  have  the  right  to  con- 
tract or  to  refrain  from  contracting. 
No  man  can  exercise  the  right  to  con- 
tract except  when  he  finds  another  man 
who,  in  the  exercise  of  his  similar  right, 
is  willing  to  contract  with  him.  Whether 
an  individual  can  commit  a  tort  by 
violating  the  right  to  contract  belong- 
ing to  another  we  need  not  consider. 
The  common  instance  of  the  violation 
or  attempted  violation  of  this  right  Is 
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where  the  state  intervenes  and  under- 
takes arbitrarily  to  penalize  the  exer- 
cise of  this  right  in  certain  particular 
cases. 

"Third.  We  have  the  right  to  a  free 
market,  which  is  the  right  of  every 
dealer,  in  the  full  enjoyment  of  his 
right  to  contract,  to  have  all  other  pos- 
sible dealers  with  him  left  free  to  deal 
or  not,  as  they  may  voluntarily  elect. 
Thus  recognition  is  accorded  to  the  'in- 
terest which  one  man  has  in  the  free- 
dom of  another.'     .     .     . 

"The  tort  exhibited  by  the  violation 
of  the  right  to  a  free  market  consists 
in  coercing  the  market,  i.  e.,  interfer- 
ing with  the  right  of  a  particular  dealer 
to  enjoy  the  advantages  of  freedom  to 
deal  with  him  on  the  part  of  all  who 
may  voluntarily  desire  to  deal  with 
him. 

"As  in  the  case  of  the  first  right  above 
mentioned, — the  right  to  enjoy  the 
fruits  of  a  contract  as  property,— so 
also  in  this  instance,  exceptional  circum- 
stances may  make  the  right  to  cease 
to  exist,  and  for  convenience  and  in 
accordance  with  the  analogies  of  the 
law  such  exceptional  circumstances  may 
he  deemed  as  constituting  a  justification 
or  excuse. 

"A  fourth  right,  or  a  wide  extension 
of  the  right  above  defined  as  the  right 
to  a  free  market,  has  undoubtedly  been 
involved  in,  if  not  expressly  recognized 
by,  the  decisions  of  some  courts  in 
strike  and  boycott  eases.  This  wider 
right  concedes  to  every  man  not  only 
a  free  market,  but  a  market  where 
transactions  occur  naturally,  according 
to  the  ordinary  laws  of  trade  and  com- 
merce, unaffected,  not  only  by  coercion, 
but  also  by  persuasions  or  noncoercive 
inducements  from  outside  parties,  ap- 
plied by  them  with  intent  and  with 
effect  to  interfere  with  his  dealings  and 
thereby  to  cause  him  damage.     .     .     . 

"In  many  of  the  reported  cases,  in- 
cluding Allen  V.  Flood  [1898]  A.  C.  1, 
62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  14  Times  L.  R.  125, 
46  Week.  Rep.  258,  17  Eng.  Rul.  Gas. 
285,  and  Quinn  v.  Leathern  [1901]  A. 
C.  495,  1  B.  R.  C.  197,  70  L.  J.  P.  C.  N. 
S.  76,  65  J.  P.  708,  50  Week.  Rep.  139, 
85  L.  T.  N.  S.  289,  17  Times  L.  R.  749, 
the  tort  which  is  generally  described  as 
'maliciously  inducing'  the  dealer  in  the 
market  to  break  his  contract  with  the 
plaintiff,  to  the  plaintiff's  damage,  is 
discussed    concurrently    with    the    very 


different  delict  which  is  described  as 
'maliciously  inducing'  a  dealer  in  the 
market  to  refrain  from  contracting  with 
the  plaintiff,  to  the  plaintiff's  damage. 
In  the  one  case  we  have  violation  of  the 
ordinary  right  in  a  contract  which  is  a 
form  of  the  right  to  the  possession  and 
enjoyment  of  property,  and  in  the  other, 
where  the  inducement  is  coercive,  we 
have  a  violation  of  the  right  to  a  free 
market.  Without  discussing  the  im- 
perfect or  vague  description  of  these 
delicts  arising  from  the  use  of  that 
misleading  word  'maliciously,'  I  desire 
now  to  point  out  merely  that  the  effort 
to  discuss  at  the  same  time  two  such 
different  things  would  seem  inevitably 
to  lead  to  error  and  confusion." 

The  right  to  a  free  market,  although 
not  so  named,  seems  to  be  recognized 
in  Emach  v.  Kane  (1888)  34  Fed.  47, 
in  which  it  was  held,  distinguishing  the 
cases  in  which  the  publication  sought 
to  be  enjoined  was  merely  libelous,  that 
equity  would  enjoin  intimidation  of 
complainant's  customers  by  means  of 
threats,  not  made  in  good  faith,  or  suits 
for  damages  for  infringement  of  patents 
in  case  they  continue  handling  com- 
plainant's goods. 

The  right  to  a  reasonably  free  labor 
market  is  said  in  L.  D.  Willcutt  d  Sons 
Co.  V.  Driscoll  (1908)  200  Mass.  110, 
23  L.R.A.(N.S.)  1236,  85  N.  E.  897, 
to  be  one  of  the  large  body  of  rights 
which  have  their  foundation  in  the  fit- 
ting necessities  of  civilized  society ;  that 
its  existence  is  conclusively  established 
by  the  numerous  cases  which  hold  that 
an  employer  may  maintain  an  action 
against  those  who,  by  intimidation, 
prevent  persons  from  entering  into  his 
employ;  but  that  such  right  is  not  aji 
absolute  one. 

"An  employer  has  a  right  to  engage 
all  persons  who  are  willing  to  work  for 
him,  at  such  prices  as  may  be  mutually 
agreed  upon,  and  persons  employed  or 
seeking  employment  have  a  correspond- 
ing right  to  enter  into  or  remain  in  the 
employment  of  any  person  or  corpora- 
tion willing  to  employ  them.  "These 
rights  are  secured  by  the  Constitution." 
Vegelahn  v.  Ountner  (1896)  167  Mass. 
92,  35  L.R.A.  772,  57  Am.  St.  Rep.  443, 
44  N.  E.  1077. 

Every  employer  has  the  right  to  en- 
gage or  refuse  to  engage  whomsoever 
he  chooses,  just  as  every  workman  has 
the  right  to  enter  or  refuse  to  enter  the 
service    of    any    employer,    as    he    may 
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chooae.  Cumberland  Glass  Mfg.  Co.  v. 
Glass  Bottle  Blowers'  Asso.  (1899)  59 
N.  J.  Eq.  49,  46  Atl.  208. 

In  Jersey  City  Printing  Co.  v.  Gas- 
sidy  (1902)  63  N.  J.  Bq.  765,  53  Atl. 
230,  Vice  Chancellor  Stevenson,  in 
speaking  of  the  right  to  a  reasonably- 
free  labor  market,  says  it  has  been 
called  a  "probable  expectancy,"  and  de- 
scribes it  as  "the  right  which  every 
man  has  to  earn  his  living  or  to  pursue 
his  trade  or  business  v?ithout  undue 
interference."  He  further  remarks 
(pages  765,  766  of  63  N.  J.  Eq.)  :  "It 
will  probably  be  found  .  .  .  that 
the  natural  expectancy  of  employers  in 
relation  to  the  labor  market,  and  the 
natural  expectancy  of  merchants  in  re- 
spect to  the  merchandise  market,  must 
be  recognized  to  the  same  extent  by 
courts  of  law  and  courts  of  equity,  and 
protected  by  substantially  the  same 
rules.  It  is  freedom  in  the  market, 
freedom  in  the  purchase  and  sale  of  all 
things,  including  both  goods  and  labor, 
that  our  modern  law  is  endeavoring  to 
insure  to  every  dealer  on  either  side  of 
the  market."  And  in  Atkins  v.  W.  A. 
Fletcher  Co.  (1904)  65  N.  J.  Eq.  658, 
664,  55  Atl.  1074,  1076,  the  same  judge 
says:  "The  elemental  right  of  the  em- 
ployer of  labor  which  the  courts  recog- 
nize to-day,  no  doubt,  is  the  right  to  em- 
ploy, while  the  corresponding  right  of 
the  workman  is  the  right  to  be  em- 
ployed. In  other  words,  the  right  to 
buy  labor  and  the  right  to  sell  labor  are 
recognized  by  the  law,  and  their  enjoy- 
ment is  greatly  impaired  or  destroyed 
unless  freedom  in  the  labor  market — 
freedom  on  both  sides  of  the  labor  mar- 
ket— is  maintained.  Each  party  to  a 
contract  for  the  sale  of  labor  has  an 
interest  in  the  freedom  of  the  other 
party  with  respect  to  making  the  con- 
tract." In  the  words  of  Lord  Lindley 
in  Quinn  v.  Leathern  [1901]  A.  C.  495, 
534,  1  B.  E.  C.  197,  "a  person's  liberty 
or  right  to  deal  with  others  is  nugatory 
unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so." 

In  Iron  Holders'  Union  v.  Allis-Chal- 
mersCo.  (1908)  20  L.E.A.(N.S.)  315,91 
C.  C.  A.  631, 166  Fed.  45,  it  is  said:  "For 
the  maintenance  of  the  incorporeal  value 
of  a  going  business  appellee  had  the 
right  to  a  free  access  to  the  labor  mar- 
ket, and  the  further  right  to  the  con- 
tinuing services  of  those  who  accepted 
employment  at  will  until  such  services 


were  terminated  by  the  free  act  of  one 
or  the  other  party  to  the  employment. 
On  the  other  side  of  this  limiting  line, 
appellants,  we  think,  had  the  right,  for 
the  purpose  of  maintaining  or  increas- 
ing the  incorporeal  value  of  their  capac- 
ity to  labor,  to  an  equally  free  access 
to  the  labor  market.  The  right  of  the 
one  to  persuade  (but  not  coerce)  the 
unemployed  to  accept  certain  terms  is 
limited  and  conditioned  by  the  right  of 
the  other  to  dissuade  (but  not  restrain) 
them  from  accepting." 

In  Johnston  Harvester  Co.  v.  Mein- 
hardt  (1880)  9  Abb.  N.  C.  393,  60  How. 
Pr.  168,  the  court,  referring  to  intimi- 
dation and  coercion  of  one's  employees, 
said:  "Such  conduct  is  in  its  nature  a 
trespass  upon  the  rights  of  business  of 
the  employer.  If  he  compels  by  assault 
or  violence,  by  threats,  by  acts  of  coer- 
cion, a  fellow  craftsman  to  leave  the 
employ  of  another,  he  commits  an  of- 
fense against  the  rights  of  such  person, 
which  is  hardly  distinguishable  from  an 
act  which  should  itself  injure  or  destroy 
the  product  of  that  man's  labor.  It  is 
a  direct  injury  to  property  rights,  and 
may  be  regarded  as  the  sole  proximate 
cause  of  such  injury,  for  the  laborer  in 
such  cases  has  not  freedom  of  action, 
and  cannot  himself  be  deemed  to  take 
any  voluntary  part  in  the  transaction." 

In  Eureka  Foundry  Co.  v.  Lehker 
(1902)  13  Ohio  S.  &  C.  P.  Dec.  398,  it 
is  said:  "The  right  of  the  owner  of  a 
business  is  not  alone  to  have  his  work- 
men come  to  and  leave  his  place  of  busi- 
ness without  being  subjected  to  violence 
or  threats  of  violence.  Any  course  of 
conduct  upon  the  part  of  others  which 
deprives  or  substantially  affects  the 
freedom  of  mind  of  such  workmen  in 
reaching  a  decision  to  remain  with  him, 
or  the  freedom  of  will  in  carrying  that 
decision  into  execution,  is  an  unlawful 
interference  with  the  right  of  the  owner 
of  the  business.  So  much,  then,  for  the 
right  of  the  owner  of  the  business. 
But  what  of  the  rights  of  the  striking 
workmen?  Speaking  generally  and  ab- 
stractly, the  striking  workman  has  the 
right  to  persuade  another  workman  to 
his  way  of  thinking,  and,  if  possible,  to 
induce  him  to  leave  the  employment  of 
his  employer,  and  thus  strengthen  the 
strike;  and  in  order  to  find  out  what 
men  are  engaged  to  take  the  places  of 
striking  workmen,  and  to  inform  him- 
self as  to  whom  he  should  address  his 
arguments,  he  may  be  present  near  the 


§  2655]             INTERFERENCE  WITH  ANOTHER'S  BUSINESS.                  8167 

It  has  also  been  termed  the  right  to  carry  on  business  free  from 

"malicious"   interference.^'     The  use  of  the  terms  "malice"   and 

place  of  business  at  the  time  the  work-  ferenee  with  the  right  of  the  employer 
men  are  going  to  or  coming  from  such  to  carry  on  his  lawful  business."  Badg- 
business,  and  he  has  also  the  right  to  er  Brass  Mfg.  Go.  v.  Daly  (1909)  137 
speak  to  such  persons  at  those  times  Wis.  601,  119  N.  W.  328. 
and  to  address  nis  arguments  to  them  In  Lyons  v.  Wilkins  [1896]  1  Ch. 
if  they  are  willing  to  listen  to  them.  811,  65  L.  J.  Ch.  N.  S.  601,  74  L.  T.  N. 
But  whenever  the  attempt  to  persuade  S.  358,  45  Week.  Rep.  19,  60  J.  P.  235, 
develops  into  an  attempt  to  coerce  it  is  said  it  was  illegal  at  common  law 
either  the  mind  or  the  will,  the  legal  to  conspire  to  take  means  to  prevent 
limit  of  the  right  of  the  striking  work-  others  from  working  for  one  for  whom 
man  has  been  passed  and  the  infringe-  they  would  otherwise  work, 
ment  upon  the  right  of  the  owner  of  In  Vulcan  Iron  Works  v.  Winnipeg 
the  business  has  begun.  This  coercion  Lodge  (1911)  21  Manitoba  L.  Rep.  473, 
of  the  mind  or  will  may  be  effected  in  it  was  said  in  the  court  of  first  in- 
various  ways.  The  employee  may  be  stance  that  where  an  employer  desires 
approached  or  followed  so  persistently  to  employ  workmen,  and  a  number  of 
that  he  prefers  to  abandon  his  position  men  post  themselves  on  the  approaches 
rather  than  be  subjected  to  such  an  to  his  shop  for  the  purpose  of  persuad- 
annoyance.  The  number  of  men  who  ing  men  not  to  work  for  him,  or  seek 
swarm  about  him  may  be  so  great  as  employment  from  him,  such  conduct 
to  destroy  or  substantially  affect  his  would  support  an  action  for  a  common- 
freedom  of  judgment  and  action.  The  law  nuisance;  and  proof  that  the  means 
appearances  and  manner  of  the  men  made  use  of  was  peaceable  persuasion 
may  be  insulting  and  intolerable.  0th-  would  afford  no  defense. 
er  illustrations  might  be  given,  but  10  Any  malicious  interference  with  the 
these  I  think  will  suffice  to  illustrate  the  business  or  occupation  of  another,  if 
fact  that  there  may  be  a  coercion  of  the  followed  by  damage,  is  an  actionable 
mind  and  will  which  has  no  element  of  wrong.  Willner  v.  Silverman  (1909) 
physical  violence  or  threat  in  it.  When-  109  Md.  341,  24  L.R.A.(N.S.)  895,  71 
ever,  then,  the   picketing  involves  vio-  Atl.  962. 

lence  or  threats  of  violence  to  the  per-  While  a  person  must  submit  to  com- 
son  of  the  employee,  or  coercion  of  his  petition,  he  has  the  right  to  be  protect- 
mind  or  will,  it  is  in  effect  a  nuisance  ed  from  malicious  interference  with  his 
directly  injuring  the  business  of  the  em-  business.  Martell  \.  White  (1904)  185 
ployer,  and  his  only  adequate  remedy  Mass.  255,  64  L.R.A.  260,  102  Am.  St. 
is  the  writ  of  injunction  to  prevent  the  Rep.  341,  64  N.  E.  1085. 
same."  "While  no  one  has  a  right  to  be 
"When  one  laboring  man  is  prevented  hedged  in  and  protected  from  competi- 
from  soliciting  work,  engaging  in  a  tion  in  business,  everyone  is  entitled  to 
contract  to  work,  or  continuing  in  his  a  chance  for  the  patronage  of  the  pub- 
work  by  one  or  more  of  his  fellow  labor-  lie,  uninfluenced  by  malicious  interfer- 
ers,  the  more  direct  wrong  is  that  done  ence  to  excite  prejudice."  Barr  v.  Essea> 
to  the  laboring  man  so  coerced,  and  he  Trades  Council  (1894)  53  N.  J.  Eq.  101, 
ordinarily  should  bring  the  action  to  re-  30  Atl.  881. 

dress  that  wrong.  At  the  same  time  a  While  a  trader  may  lawfully  engage 
right  of  action  of  a  different  nature  in  the  sharpest  competition  with  those 
sometimes  accrues  to  the  employer  of  in  a  like  business  by  holding  out  ex- 
such  person,  as  where  the  workman  so  traordinary  inducements  by  represent- 
coerced  is  in  this  manner  induced  to  ing  his  own  wares  to  be  better  and 
break  his  existing  contract  with  such  cheaper  than  those  of  others,  yet,  when 
employer,  or  in  cases  where  the  inter-  he  oversteps  that  line  and  commits  an 
ferenee  with  workmen  not  yet  under  act  with  malicious  intent  of  inflicting 
contract  with  the  employer,  but  seeking  injury  upon  his  rival's  business,  his  con- 
employment,  becomes  so  greatly  attend-  duct  is  illegal,  and  if  damage  results 
ed  with  abuse  and  violence  and  backed  from  it,  the  injured  party  is  entitled  to 
by  a  conspiracy  and  the  aid  of  numbers  redress.  Tan  Horn  v.  Van  Horn  (1894) 
as   to  amount  to  an   actionable   inter-  56  N.  J.  L.  318,  28  Atl.  669. 
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'•'malicious,"  in  attempting  to  define  tte  tort  involved  in  this  class, 
of  cases,  has  frequently  been  deplored  as  likely  to  mislead,  because- 
they  suggest  that  an  act  will  acquire  or  will  lose  a  tortious  character- 
from  the  motive  with  which  it  is  done,'^  and  because  any  discussion 
of  the  question  is  apt  to  slide  imperceptibly  from  the  use  of  the- 
words  in  their  technical  signification  to  a  use  in  their  popular 
meaning.^^    But  the  "malice"  which  will  make  one  liable  for  inter- 

Everyone  has  a  right  to  enjoy  the  tect,  may  not  ruin  the  business  of  an- 
fruits  and  advantages  of  his  own  enter-  other  by  maliciously  inducing  his  pa- 
prise,  industrj',  skill,  and  credit.  He  trons  and  other  persons  not  to  deal  with' 
has   no   right   to   be   protected   against  him." 

competition,  but  he  has  a  right  to  be  free  n  "The  word  'malice'  in  civil  proceed- 
from  malicious  and  wanton  interference,  ings  is  calculated  to  mislead,  because  it. 
disturbance,  or  annoyance.  If  disturb-  suggests  that  an  act  will  acquire  or  Willi 
ance  or  loss  come  as  a  result  of  competi-  lose  a  tortious  character  from  the  mo- 
tion or  the  exercise  of  like  rights  by  tive  with  which  the  act  is  done.  But  no- 
others,  it  is  damnum  absque  injuria  motive,  however  meritorious,  will  ex- 
unless  some  superior  right  by  contract  cuse  a  wrongful  act  which  deprives  an- 
or  otherwise  is  interfered  with.  But  if  other  of  his  right;  while,  on  the  other 
it  come  from  merely  wanton  or  mali-  hand,  the  exercise  of  a  right  which, 
cious  acts  of  others,  without  the  justifi-  causes  loss  will  not  be  actionable,  even 
cation  of  competition  or  the  service  of  though  the  motive  may  be  malicious  in- 
any  interest  or  lawful  purpose,  it  then  the  ordinary  sense  of  the  term.  The 
stands  upon  a  different  footing.  Wallc-  phrase  'malice  in  fact'  also  tends  to  con- 
er  V.  Cronin   (1871)    107  Mass.  555.  fuse,  for  it  may  mean  no  more  than  an 

While  it  is  true  that  a  man,  not  un-  indirect  motive.  In  the  charge  of  ma- 
der  contract  obligations  to  the  contrary,  lice  in  law,  personal  malevolence  is  not 
has  a  right  to  refuse  to  work  for  or  necessarily  imputed."  Mathew,  J.,  in- 
deal  with  any  man  or  class  of  men,  as  AJlen  v.  Flood  [1898]  A.  C.  1,  at  p.  25. 
he  sees  fit,  and  that  the  right  which  one  12  Compare  opinion  of  Bowen,  L.  J.,, 
man  may  exercise  singly  many  may  law-  in  Mofful  8.  S.  Go.  v.  McGregor  (1889) 
fully  agree  by  voluntary  association  to  L.  R.  23  Q.  B.  Div.  598,  at  p.  612 :  "We 
do  jointly,  provided  they  do  not  inter-  were  invited  by  the  plaintiffs'  counsel' 
fere  with  the  legal  rights  of  others,  one  to  accept  the  position  from  which  their- 
man  singly  nor  any  number  of  men  argument  started, — that  an  action  will 
jointly,  having  no  legitimate  interest  lie  if  a  man  maliciously  and  wrongfully 
to  protect,  may  not  lawfully  ruin  the  conducts  himself  so  as  to  injure  an- 
business  of  another  by  maliciously  in-  other  in  that  other's  trade.  Obscurity 
ducing  his  patrons  and  third  parties  not  resides  in  the  language  used  to  state- 
to  deal  with  him.  Ertz  v.  Produce  Ex-  this  proposition.  The  terms  'malicious- 
change  (1900)  79  Minn.  140,  48  L.R.A.  ly,'  'wrongfully,'  and  'injure'  are  words- 
90,  79  Am.  St.  Rep.  433,  81  N.  W.  737.  all   of   which   have   accurate   meanings, 

In    the    exercise    of    common    rights,  well  known  to  the  law,  but  which  alsO' 

like  the  pursuit  of  a  business  or  trade,  have  a  popular  and  less  precise  signiii- 

which  results  in  a  mutual  interference  cation,    into   which    it    is   necessary   to 

and  loss,  such  loss  is  a  legal  injury  or  see  that  the  argument  does  not  imper- 

not,  according  to  the  intent  with  which  ceptibly  slide." 

it  has  been  caused,  and  the  presence  or        An  example  of  this  may  be  found  in  Al- 

absence  of  malice  in  the  person  causing  bro  J.  Newton  Go.  v.  Erickson  (1911)  70' 

it.       Moores     v.     Bricklayers'     Union  Misc.  291, 126  N.  Y.  Supp.  949  ( aflBrmed 

(1889)    10  Ohio  Dec.  Reprint,  665.  without    opinion    in    [1911]    144    App. 

In  Jensen  v.  Cooks'  d  Waiters'  Union  Div.  939,  129  N.  Y.  Supp   1111)    where 

(1905)    39  Wash.   531,  4  L.R.A.  (N.S.)  it  is  said  that  the  malice  which  is  an 

302,  81  Pac.  1069,  it  is  said:  "One  man  ingredient  of  the  tort  growing  out  of 

singly,  nor  any  number  of  men  jointly,  interference  with  another's  business   is. 

having  no  legitimate  interests  to  pro-  the   intent   to   injure,   as   distinguished! 
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ference  witli  anotlier's  business  does  not  consist  of  spite  or 
ill-will.^*  In  its  legal  sense,  according  to  the  commonly  accepted 
definition,  it  is  the  intentional  doing  of  a  wrongful  act  without; 
justification  or  excuse.^*    Whether  the  phrase  "without  just  cause" 


from  the  intent  to  do  an  act  which  may 
incidentally  injure. 

i^Beekman  v.  Marsters  (1907)  195 
Mass.  205,  11  L.R.A.(N.S.)  201,  122 
Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
Cas.  332. 

"It  is  not  necessary  that  the  defend- 
ant should  be  actuated  by  spite  or  mal- 
ice against  the  injured  party  personally, 
in  the  sense  that  the  defendant's  motive 
was  the  desire  to  injure  him;  but  it  is 
sufficient  if  the  defendant's  desire  was 
to  injure  him  in  his  business  in  order 
to  force  him  not  to  do  what  he  had  a 
perfect  right  to  do."  Per  Kennedy,  J., 
in  Flood  v.  Jackson  [1895]  2  Q.  B.  21. 

Malice,  in  the  sense  of  spite  or  ill- 
will,  is  not  the  gist  of  an  action  for 
damages  for  procuring  one's  employees 
to  violate  their  contracts  of  service,  and 
in  such  an  action  it  is  not  necessary  to 
prove  actual  malice.  Per  Lord  Man- 
naghten  in  South  Wales  Miners'  Feder- 
ation V.  Glamorgan  Coal  Go.  [1905]  A.  C. 
239,  1  B.  R.  C.  1,  74  L.  J.  K.  B.  N.  S. 
525,  53  Week.  Rep.  593,  92  L.  T.  N.  S. 
710,  21  Times  L.  R.  441. 

In  the  case  of  damage  occasioned  by 
a  wrongful  act,  that  is,  an  act  which  the 
law  esteems  an  injury,  malice  in  fact 
is  not  a  necessary  ingredient  to  the 
maintenance  of  the  action.  Rogers  v. 
Dutt    (1860)    13   Moore,   P.   C.   C.   209. 

An  intentional  interference  with  one's 
right  to  dispose  of  his  labor  as  he  will, 
or  to  have  the  benefit  of  his  lawful  con- 
tracts, without  lawful  justification,  is 
malicious  in  law,  even  if  it  is  from  good 
motives  and  without  express  malice. 
Berry  v.  Donovan  (1905)  188  Mass. 
353,  5  L.R.A.(N.S.)  899,  108  Am.  St. 
Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 

The  malicious  motive  which  will  make 
interference  wrongful  is  not  spite  or 
malice,  in  the  sense  of  a  desire  to  in- 
flict an  injury  upon  the  person  inter- 
fered with,  but  a  desire  to  injure  him  in 
his  business  in  order  to  force  him  not 
to  do  what  he  has  a  perfect  right  to  do. 
Barr  v.  Essex  Trades  Council  (1894) 
53  N.  J.  Eq.  101,  30  Atl.  881. 

In  order  to  constitute  malice  it  is  not 
necessary  that  the  defendant  should 
show   actual   ill-will   or   hatred  to  the 


plaintiff,  but  it  is  sufficient  if  the  act, 
done  to  the  apparent  damage  of  the 
plaintiff  is  without  legal  excuse.  Bold- 
er V.  Cannon  Mfg.  Go.  (1904)  135  N.  C. 
392,  47  S.  E.  481  (reversed  on  rehear- 
ing on  another  ground,  [1905]  in  138- 
N.  C.  308,  50  S.  E.  681). 

1*  Malice  in  its  legal  sense  means  a . 
wrongful  act  done  intentionally,  with-- 
out  just  cause  or  excuse;  the  wilful  vio-- 
lation  of  a  known  right.  London  Gua/r- 
antee  &  Acci.  Go.  v.  Horn  (1903)  206- 
111.  493,  99  Am.  St.  Rep.  185,  69  N.  E.. 
526. 

Malice,  under  the  common  acceptation - 
of  the  term,  means  ill-will  against  a 
person;  but  in  its  legal  sense  it  means 
an  unlawful  act,  done  intentionally, 
without  just  cause  or  excuse.  Joyce  v. 
Great  'Northern  R.  Co.  (1907)  100 
Minn.  225,  8  L.R.A.  (N.S.)  756,  110  N. 
W.  975. 

The  test  of  whether  a  case  falls  with- 
in the  class  in  which  it  is  held  that  a, 
malicious  motive  in  the  defendant  may 
make  an  act  which  would  not  be  wrong- 
ful without  the  malice  a  wrongful  act, 
when  done  with  malice  is,  has  the  in- 
jury been  inflicted  intentionally  and 
without  legal  excuse?  Barr  v.  Essex- 
Trades  Council  (1804)  53  N.  J.  Eq.  101, 
30  Atl.  881. 

Malice,  in  the  law,  is  the  intentional 
doing  of  a  wrongful  act,  without  justi- 
fication or  excuse.  A  "wrongful  act,"' 
within  the  meaning  of  this  definition, 
is  any  act  which,  in  the  ordinary  course, 
will  infringe  upon  the  rights  of  another, 
to  his  damage,  except  it  be  done  in  the- 
exercise  of  an  equal  or  superior  right. 
Brennan  v.  United  Hatters  (1906)  73 
N.  J.  L.  749,  9  L.R.A.(N.S.)  254,  118 
Am.  St.  Rep.  727,  65  Atl.  165,  9  Ann. 
Cas.  698. 

Acts  calculated  to  cause  damage,  and 
which  did  actually  cause  such  damage, 
and  were  intentionally  done  for  that 
purpose,  are  malicious,  unless  there  was 
justifiable  cause.  Plant  v.  Woods 
(1900)  176  Mass.  492,  51  L.R.A.  339, 
79  Am.  St.  Rep.  330,  57  N.  E.  1011. 

In  Toledo,  A.  A.  &  N.  M.  R.  Go.  v. 
Pennsylvania  Co.  (1893)  19  L.R.A. 
387,  5  Inters.   Com.  Rep.  522,  54  Fed.. 
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730,  it  is  said  that  ordinarily  when  a 
combination  to  cause  a  loss  to  a  person 
by  coercing  others  to  withdraw  from 
him  their  beneficial  business  intercourse 
does  not  use  violence,  actual  or  threat- 
ened, to  accomplish  their  purpose,  it  is 
difficult  to  point  out  with  clearness  the 
illegal  means  or  end  which  makes  the 
combination  an  unlawful  conspiracy; 
for  it  is  generally  lawful  for  the  com- 
biners to  withdraw  their  intercourse 
and  its  benefits  from  any  person,  and 
to  announce  their  intention  of  doing  so, 
and  it  is  equally  lawful  for  others,  of 
their  own  motion,  to  do  that  which  the 
combiners  seek  to  compel  them  to  do. 
Such  combinations  are  said  to  be  unlaw- 
ful conspiracies  though  the  acta  in 
themselves,  when  considered  singly,  are 
innocent,  when  the  acts  are  done  with 
malice,  i.  e.,  with  the  intention  to  injure 
another  without  lawful  excuse. 

"Intentionally  to  do  that  which  is  cal- 
culated, in  the  ordinary  course  of 
events,  to  damage,  and  which  does  in 
fact  damage,  another  in  that  other  per- 
son's property  or  trade,  is  actionable  if 
done  without  just  cause  or  excuse.  Such 
intentional  action,  when  done  without 
just  cause  or  excuse,  is  what  the  law 
calls  a  malicious  wrong."  Bowen,  L.  J., 
in  Mogul  8.  8.  Go.  v.  McGregor  (1889) 
L.  E.  23  Q.  B.  Div.  598.  This  passage 
is  criticized  by  Lord  Herschell  in  Allen 
v.  Flood  [1898]  A.  C.  1,  at  p.  139,  as 
follows:  "It  will  be  noted  that  the 
learned  judge  here  makes  no  distinction 
between  acts  which  interfere  with  prop- 
erty and  those  which  interfere  with 
trade.  For  the  purpose  then  in  hand, 
the  statement  of  the  law  may  be  accu- 
rate enough,  but  if  it  means  that  a  man 
is  bound  in  law  to  justify  or  excuse 
every  wilful  act  which  may  damage  an- 
other in  his  property  or  trade,  then  I 
say,  with  all  respect,  the  proposition  is 
far  too  wide;  everything  depends  on  the 
nature  of  the  act,  and  whether  it  is 
wrongful  or  not."  Hawkins,  J.,  in  Allen 
V.  Flood  [1898]  A.  C.  1  (at  p.  18)  said: 
"It  is  now  desirable,  in  my  view,  to  say 
a,  few  words  on  the  subject  of  'malice,' 
which  is  alleged  to  have  prompted  the 
defendant's  conduct  in  tliat  which  is 
complained  of.  When  malice  is  an  es- 
sential element  in  a  cause  of  action,  it 
is  difficult  to  express  in  a  sentence ;  for, 
in  legal  acceptation,  the  terms  'malice' 
and  'maliciously'  comprise  so  many 
wrongful  motives  and  acts,  the  cases 
bearing  upon  them  are  so  numerous,  and 


the  pleaders,  both  ancient  and  modern, 
so  far  as  they  exist,  have  been  in  the 
habit,  out  of  extreme  eaution,  of  group- 
ing them  with  such  a  host  of  other 
expletives,  that  one  derives  but  little 
valuable  information  from  the  mere  use 
of  the  terms  as  to  the  sense  in  which 
they  are  employed.  The  definition  of 
legal  malice  which  most  thoroughly 
commends  itself  to  my  mind  is  that  ex- 
pressed by  Bayley,  J.,  in  Bromage  v. 
Prosser  (1825)  4  Barn.  &  C.  255,  6 
Dowl.  &  E.  296,  1  Car.  &  P.  475,  3  L.  J. 
K.  B.  203,  28  Eevised  Eep.  241,  which 
is  the  basis  of  most  of  the  definitions 
of  the  word  to  be  found  in  a  host  of  sub- 
sequent authorities.  'Malice',  said  that 
very  learned  judge,  'in  common  accepta- 
tion, means  ill-will  against  a  person; 
but  in  its  legal  sense  it  means  a  wrong- 
ful act  done  intentionally,  without  just 
cause  or  excuse.'  I  confess  for  my  own 
part  that  I  should  prefer  to  confine  the 
term  'malice'  to  its  ordinary  and  popu- 
lar acceptation;  and  when  that  ordi- 
nary acceptation  is  inappropriate,  to 
state  the  specific  wrongful  motive  or  act 
which  brings  it  within  the  legal  accept- 
tation  of  'malice'  as  it  is  now  under- 
stood." 

Lord  Watson,  in  the  same  case  (at  p. 
94),  after  quoting  the  definitions  by 
Bowen,  L.  J.,  in  Mogul  8.  8.  Go.  v.  Mc- 
Gi-egor  (1889)  L.  E.  23  Q.  B.  Div.  612, 
of  the  terms  "maliciously"  and  "wrong- 
fully," said:  "The  words  which  I  have 
quoted  are  in  substantial  agreement 
with  the  language  used  by  Bayley,  J., 
in  Bromage  v.  Prosser,  supra,  to  the 
effect  that  'malice,  in  common  accepta- 
tion, means  ill-will  against  a  person, 
but  in  its  legal  sense  it  means  a  wrong- 
ful act  done  intentionally,  without  just 
cause  or  excuse.'  According  to  the 
learned  judge,  in  order  to  constitute 
legal  malice,  the  act  done  must  be 
wrongful;  which  plainly  means  an  il- 
legal act  subjecting  the  doer  in  respon- 
sibility for  its  consequences,  and  the 
intentional  doing  of  that  wrongful  act 
will  make  it  a  malicious  wrong  in  the 
sense  of  law.  Whilst  it  is  true  that 
no  act  in  itself  lawful  requires  an  ex- 
cuse, it  is  equally  true  that  some  acts 
in  themselves  illegal  admit  of  a  legal 
excuse,  and  it  is  to  these  that  Bayley, 
J.,  obviously  refers.  The  root  of  the 
principle  is  that,  in  any  legal  question, 
malice  depends  not  upon  evil  motive 
which  influenced  the  mind  of  the  actor, 
but  upon  the   illegal   character   of  the 
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is  always  equivalent  to  "malice"  lias  been  considered  open  to  ques- 
tion." 

2656.  The  right  in  a  contract.— Closely  connected  with  the  right 
above  described,  so  closely,  indeed,  as  to  give  rise  to  the  contention, 
elsewhere  discussed,^  that  they  are  fundamentally  identical,^  is  the 
right  to  the  performance  of  one's  contracts    without  interference 

act  which  he  contemplated  and  com-  to  make  a  tort,  there  must  be  both  a 
mitted.  In  my  opinion  it  is  alike  con-  breach  of  duty  and  a  violation  of  right, 
sistent  with  reason  and  common  sense  and  an  assertion  that  this  rule  applies 
that  when  the  act  done  is,  apart  from  to  malicious  torts.  The  very  purpose 
the  feelings  which  prompted  it,  legal,  for  which  we  need  to  deiine  malice  is 
the  civil  law  ought  to  take  no  cognizance  that  we  may  use  the  conception  as  a 
of  its  motive."  datum  in  the  definition  of  duties.  We 
The  definition  of  malice  given  in  define  malice  in  order  that  certain  du- 
Bromage  v.  Prosser,  supra,  is  criticized  ties  may  afterwards  be  defined  as  duties 
by  Mr.  Henry  T.  Terry,  in  an  arti-  not  to  act  maliciously.  But  to  define 
cle  on  Malicious  Torts  in  20  Law  a  duty  in  that  manner,  and  then  to  de- 
Quarterly  Review,  10,  as  being,  while  fine  malice  as  consisting  in  or  includ- 
substantially  correct  for  cases  of  the  ing  a  breach  of  the  duty,  is  to  define  in 
class  in  which  it  is  laid  down,  though  a  circle,  and  leads  us  nowhere.  We  need 
badly  expressed,  unsatisfactory  as  a  a  definition  of  malice  independent  of 
general  definition  of  malice.  He  duty,  and  then  we  shall  be  able  to  say 
says:  "So  regarded,  it  involves  a  when  the  law  does  and  when  it  does 
confusion  in  thought  between  malice  not  forbid  malicious  conduct,  what  du- 
per  se,  which  is  an  ingredient  in  ties  exist  as  to  malice.  All  that  we  can 
certain  wrongs,  and  the  entire  wrong  in  learn  from  the  above  definition  about 
which  the  malice  constitutes  one  ele-  the  nature  of  malice  per  se  is  that  it 
ment.  It  applies  rather  to  the  entire  includes  intention.  I  think  that  malice 
malicious  wrong  than  to  the  malice.  No  in  its  ordinary  legal  sense  means  an 
doubt  malicious  conduct,  or  any  sort  intention  to  cause  harm  or  damage  to 
of  conduct,'  is  not  a  tort  unless  it  causes  another,  the  harm  or  damage  as  such, 
a  violation  of  right.  And  if  it  is  not  because  it  is  harmful  or  damaging,  be- 
tortious,  its  malicious  quality  is  usual-  ing  the  very  thing  desired.  A  mere 
ly  of  no  legal  importance.  That  is,  the  intention  to  produce  some  state  of 
law  usually  takes  notice  of  malice  only  things  which  will  in  fact  be  injurious 
when  it  causes  a  violation  of  right.  But  to  another,  even  if  the  actor  knows 
that  is  a  very  different  thing  from  say-  that  it  will  be  so,  is  not  malice." 
ing  that  malice  in  itself  means  or  is  a  16  In  Read  v.  Friendly  Soc.  [1902]  2 
violation  of  right.  As  we  have  seen,  K.  B.  732,  1  B.  R.  C.  503,  71  L.  J.  K. 
malice  belongs  to  the  breach  of  duty,  B.  N.  S.  994,  51  Week.  Rep.  115,  87 
and  has  no  necessary  relation  with  any  L.  T.  N.  S.  493,  19  Times  L.  R.  20,  66 
violation  of  right.  Also  if,  in  any  par-  J.  P.  822,  Collins,  M.  R.,  said  that 
ticular  instance,  there  is  legal  justi-  while  it  was  not  necessary  in  the  case 
fication  or  excuse  for  an  act,  that  act  before  him  to  embark  upon  the  question 
is  not,  in  that  instance,  a  breach  of  whether  "without  just  cause"  is  a  com- 
duty,  the  expression  is  most  appropriate  plete  equivalent  for  what  was  meant  in 
when  the  facts  that  form  the  justifica-  the  common  law  by  malice,  he  was  in- 
tion  or  excuse  have  the  effect  of  bring  clined  to  think  that  though  in  many 
ing  the  act  under  some  exception  to  a  cases  adequate  as  a  description,  it  is 
duty  of  which  it  would  otherwise  not  coextensive  with  it. 
amount   to   a  breach.     If   there   is   no  1  §  2658,  post. 

breach  of  duty,  an  essential  element  of  2  See  opinion  of  Cave,  J.,  in  Allen  v. 

a  wrong  is  wanting,  and  it  makes  no  Flood  [1898]  A.  C.  1,  at  p.  34. 

different  whether  the  act  was  malicious  Lord  Lindley,   in   Quinn  v.  Leathern 

or    not.      So    far,    then,    the    supposed  [1901]   A.  C.  495,  1  B.  R.  C.  197,  70 

definition  of  malice  amounts  merely  to  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 

a  clumsy  way  of  stating  the  rule  that  Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17 


8172  MASTER  AND  SERVANT.  [chap,  cxv, 

other  than  may  arise  from  the  legitimate  exercise  of  their  rights  by 
third  persons.  Even  where  it  is  held  that  while  to  induce  one  to- 
violate  his  contract  is  actionable,  to  induce  him  to  refrain  from  con- 
tracting is  not,  the  tort  involved  may  be  described  by  the  same 
formula;  and  the  difference  may  be  explained  without  resorting  to 
the  theory  that  there  are  two  distinct  rights,  one  of  a  higher  quality 
than  the  other,  and  entitled  to  more  protection. 

2657.  Nature  and  elements  of  the  tort  involved. — Unlawful  inter- 
ference with  another's  business  may,  perhaps,  be  deemed  a  species, 
of  nuisance.*     It  consists,  according  to  the  generally  accepted  for- 

Times  L.  R.  749,  said  that  the  principle  adjustment  of  the  line  where  lawfulness 

involved  in  Lumley  v.  Gye  (1853)  2  El.  ends  and  excess  begins  is  not  easy,  be- 

&  Bl.  216,  22  L.  J.  Q.  B.  N.  S.  463,  17  cause  it  is  perpetually  shifting.     Each 

Jur.  827,  1  Week.  Rep.  432,  1  Eng.  Ilul.  competitor    in    trade    may    hinder    an- 

Cas.  706,  cannot  be  confined  to  induce-  other,     but     the     hindrance     may     not 

ments  to  break  contracts  of  service,  nor  amount  to  unlawful  obstruction.     The 

indeed  to  inducements  to  break  any  con-  process   of    adjustment   of   the   line   of 

tracts;    but    that    the    principle   which  lawfulness  between  rights  which  appear 

underlies  the  decision  reaches  all  wrong-  to  conflict — the  line  where  the  exercise 

ful  acts  done  intentionally  to  damage  a  of  a  right  is  brought  by  excess  to  the 

particular  individual,  and  actually  dam-  confine   of   a   wrong — is   of   continually 

aging  him;   that  Temperton  v.  Russell  increasing    importance    as    a    civilized! 

[1893]  1  Q.  B.  715,  62  L.  J.  Q.  B.  N.  population    increases    in   density.      The 

S.  412,  4  Reports,  376,  69  L.  T.  N.  S.  principle  which  guides  in  doing  it  can- 

78,   41  Week.   Rep.   565,  57   J.  P.   676,  not  be  conveniently  explained  here,  but 

ought  to  have  been  decided  and  may  be  the  subject  is  approached  in  the  section 

upheld   on  this   principle.  (§  6,  p.  47)    relating  to  the  power  of 

1  Alfred  W.  Booth  &  Bro.  v.  Burgess  growth   in  the   common   law.     Thirdly,. 

(1906)    72  N.  J.  Eq.  181,  65  Atl.  226.  the   rights   in    respect   of   demand   and 

Sir  William  Erie,  alluding  to  the  supply  of  labor  are  in  a  sense  reciprocal,. 
diflSculty  of  laying  down  general  prin-  — ^that  is,  obstruction  of  supply  must, 
ciples  by  which  the  lawfulness  of  con-  be  an  obstruction  in  the  way  of  the 
duct  tending  to  obstruct  another  in  his  demand,  which  would  have  been  sup- 
business  or  employment  may  be  deter-  plied  but  for  the  obstruction,  and  was 
mined,  in  view  of  the  various  questions  not.  Still  there  may  be  direct  obstruc- 
to  be  taken  into  consideration,  subjoins  tion  to  the  party  supplying  labor  which 
instances  of  those  questions,  as  follows:  may  or  may  not  be  an  obstruction  to- 
"In  the  first  place,  it  is  a  general  rule  the  party  demanding  it,  according  to 
relating  to  all  nuisances,  whether  by  the  possibility  of  obtaining  a  supply 
obstruction  or  otherwise,  that  unlaw-  elsewhere.  Fourthly,  the  means  of  ob- 
fulness  begins  at  a  certain  degree  of  struction  may  be  acts  unlawful  in  them- 
annoyance,  and  that  this  degree  is  to  selves,  but  the  intrinsic  unlawfulness- 
be  measured  not  by  an  exact  standard,  is  irrelevant  to  their  unlawfulness  fromi 
but  on  a  supposed  estimate  of  what  is  obstructing  the  free  course  of  trade, 
reasonable  by  men  assumed  to  be  pru-  This  proposition  involves  considerations 
dent.  In  these  words  the  defective  of  much  complexity.  .  .  .  Fifthly, 
nomenclature  for  legal  ideas  is  exempli-  the  obstruction  may  be  caused  by  tho^ 
fied,  seeing  that  the  terms  'nuisance,'  use  of  words  operating  to  alienate  work- 
'obstruction,'  'annoyance,'  may  or  may  men  or  employers  from  each  other.  The 
not  denote  unlawfulness.  Secondly,  the  use  of  such  words  for  the  purpose  of 
lawful  exercise  of  a  right  is  not  a  obstructing  trade  may  be  either  lawful 
wrong.  Where  there  are  conflicting  or  unlawful,  upon  the  principles  in  ac- 
interests,  the  limits  for  the  exercise  of  cordance  with  which  defamation  inju- 
the  rights  relating  to  such  interests  rious  to  character  may  be  justifiable  or 
vary   as    circumstances   vary,   and   the  not.     Such  defamation  may  be  justified: 
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mula,  in  the  intentional  doing  of  a  wrongful  act  without  just  cause  or 
■excuse;  and  this  formula  may  serve  as  a  peg  upon  which  to  hang  a 
■discussion  of  the  elements  of  the  tort  involved. 

In  the  first  place,  then,  the  act  must  be  intentional, — that  is,  it 
must  not  only  occasion  loss,  but  the  consequences  must  have  been 
foreseen,  or  have  been  such  as  might  reasonably  have  been  foreseen 
by  the  doer.^  Thus,  for  instance,  one  may  induce  another  to  sell  him 
property  which  such  other  has  contracted  to  sell  to  a  third,  but  he  is 
not  liable  unless  he  knows  or  may  reasonably  be  supposed  to  have 
known  that  in  selling  the  property  to  him  the  other  would  put  it  out 
■of  his  power  to  perform  his  contract. 

In  the  second  place,  the  act  must  be  wrongful;  that  is,  it  must 
not  only  cause  loss,  but  must  be  also  a  prima  facie  invasion  of  legal 
jight.* 


either  for  the  protection  of  a  lawful 
interest  belonging  to  the  defamer,  or 
tfor  the  performance  of  a  moral  duty 
by  him,  provided  always  that  the  defa- 
mation be  uttered  without  malice, — that 
is,  without  a  corrupt  motive."  Erie, 
Trade  Unions,  pp.  14  et  seq. 

2  See  chapter  cxvi.,  §  2666. 

Persons  who  have  interfered  with  an- 
other's business  cannot  claim  that  their 
only  desire  was  to  benefit  themselves, 
and  disclaim  an  intention  to  injure,  if 
the  injury  which  has  been  sustained  or 
is  threatened  is  not  only  the  natural 
"but  the  inevitable  consequence  of  their 
ucts.      Barr    v.    Essex    Trades    Council 

(1894)    53  N.  J.  Eq.  101,  30  Atl.  881. 

3  A  wrongful  act,  within  the  meaning 
•of  the  definition  of  malice  as  the  inten- 
tional doing  of  a  wrongful  act  without 
justification  or  excuse,  is  any  act  which, 
in  the  ordinary  course,  will  infringe 
upon  the  rights  of  another  to  his  dam- 
age, except  it  be  done  in  the  exercise 

•of  an  equal  or  superior  right.  Brennan 
V.  Vmted  Hatters  (1906)  73  N. 
J.  L.  729,  9  L.R.A.(N.S.)  254,  118  Am. 
St.  Rep.  727,  65  Atl.  165,  9  Ann.  Gas. 
698. 

In  Rogers  v.  Dutt  (1860)  13  Moore, 
P.  C.  C.  209,  it  is  said  that  it  is  es- 
sential to  an  action  in  tort  that  the 
act  complained  of  should,  under  the  cir- 
cumstances, be  legally  wrongful  as  re- 
gards the  party  complaining;  that  is, 
it  must  prejudicially  affect  him  in  some 

legal  right;  merely  that  it  will,  how- 
ever, directly,  do  him  harm  in  his  in- 

■terests,  is  noit  enough. 


In  Lindsay  £  Co.  v.  Montana  Federa- 
tion of  Labor  (1908)  37  Mont.  264,  18 
L.R.A.(N.S.)  207,  127  Am.  St.  Rep. 
722,  96  Pac.  127,  it  is  said:  "It  may 
be  true  that,  speaking  generally,  no  one 
has  the  right  intentionally  to  do  an  act 
for  the  purpose  of  injuring  another's 
business;  but  injury,  however,  in  its 
legal  significance,  means  damage  result- 
ing from  the  violation  of  a  legal  right; 
and  it  is  the  violation  of  the  legal 
right  which  renders  an  act  wrongful  in 
the  eye  of  the  law,  and  makes  it  action- 
able." 

The  fact  that  the  proposed  act  of  an 
association  would  result  in  plaintiff's 
loss  of  gains  and  profits  does  not  of 
itself  render  those  acts  unlawful  or 
actionable.  Bohn  Mfg.  Co.  v.  Hollis 
{Bohn  Mfg.  Go.  v.  NortfiMestern  Lum- 
bermen's Asso.)  (1893)  54  Minn.  223, 
21  L.R.A.  337,  40  Am.  St.  Rep.  319,  55 
N.  W.  1119. 

The  fact  that  the  business  of  a  plain- 
tiff is  destroyed  by  the  acts  of  the  de- 
fendants, done  in  pursuance  of  their 
right  of  competition,  is  not  decisive  of 
their  illegality.  Pickett  v.  Walsh 
(1906)  192  Mass.  572,  6  L.R.A.(N.S.) 
1067,  116  Am.  St.  Rep.  272,  78  N.  E. 
753,  7  Ann.  Cas.  638. 

Indirect  interference  by  a  labor  union 
with  the  employer's  business,  not 
amounting  to  coercion,  by  preventing 
him  from  getting  workmen  to  carry  on 
his  shop,  is  not  unlawful  so  long  as 
the  combination  is  merely  taking  meas- 
ures to  secure  its  own  legitimate  advan- 
tage,    or     economic    advancement,     al- 
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But  no  legal  right  is  an  absolute  conception:  its  boundaries  are 
fixed  with  relation  to  existing  conditions  of  time  and  place,  social 
idealsj  and  economic  theories.  The  changes  which  have  been  taking 
place  in  the  social  and  economic  structure  of  modern  society  have 
caused  a  shifting  of  the  boundaries  of  the  right  with  which  we  are 
here  concerned;  and  the  courts  have  not  yet  come  to  an  agreement 
as  to  the  extent  to  which  it  is  expedient  to  protect  the  right  to  carry 
on  one's  business  without  interference. 

As  above  noted,  the  authorities  do  not  agree  whether  the  right  to 
a  free  market  is  simply  a  right  to  a  market  in  which  no  compulsion 


though  harm  may  incidentally  result 
to  the  employer.  Allis-Chalmers  Go.  v. 
Iron  Holders'  Union  (1906)  150  Fed. 
155. 

Embarrassment  in  business,  resulting 
to  a  person  by  reason  of  nonmembership 
in  a  protective  union,  and  arising  from 
the  refusal  of  those  engaged  in  or  con- 
nected with  a  similar  business  to  deal 
with  or  work  for  him,  although  influ- 
enced by  obligations  voluntarily  as- 
sumed by  such  persons  in  becoming 
members  of  the  union,  or  by  representa- 
tions made  to  them  by  individual  mem- 
bers thereof,  gives  no  right  of  action  to 
the  person  embarrassed  against  either 
the  union  or  the  individuals  so  influ- 
enced. Thomas  v.  Musical  Mut.  Pro- 
tective Union  (1890)  121  N".  Y.  45,  8 
L.R.A.   175,  24  N.  E.  24. 

That  interference  with  another's  busi- 
ness is  not  a  wrong  in  itself,  but  is 
wrongful  only  where  the  act  of  inter- 
ference constitutes  an  invasion  of  legal 
right,  was  also  pointed  out  in  several 
of  the  opinions  rendered  in  Allen  v. 
Flood  [1898]  A.  C.  1,  17  Eng.  Rul. 
Gas.  285,  as  follows: 

Lord  Herschell  said:  "I  have  been 
dealing  so  far  with  the  ground  upon 
which  the  judgment  in  the  court  below 
proceeded.  The  learned  counsel  for  the 
respondents,  however,  rested  their  ar- 
guments mainly  upon  a  different 
ground;  and  it  is  this  ground,  and  not 
that  taken  in  the  court  below,  which 
has  found  most  favor  with  the  learned 
judges  who  think  the  plaintiffs  entitled 
to  judgment. 

"It  was  contended  that  the  defendant, 
by  the  course  he  took,  had  interfered 
with  the  plaintiffs  in  their  trade  or 
calling,  and  that  this  of  itself  was  an 
actionable  wrong.  In  support  of  this 
very    broad    proposition    reliance    was 


mainly  placed  on  the  case  of  Eeeble  v. 
Hickeringill,  11  East,  574,  note.  .  .  . 
The  case  of  Keehle  v.  Hiokeringill  was 
decided  about  two  centuries  ago,  but 
I  cannot  find  that  it  has  ever  been 
treated,  unless  it  be  quite  recently,  as 
establishing  the  broad  general  proposi- 
tion alleged.  No  such  proposition  is 
to  be  found  stated,  so  far  as  I  am 
aware,  as  the  ground  of  any  decision, 
or  in  any  standard  text-book  of  the 
English  law.  In  Smith's  Leading  Cases, 
which  were  selected,  and  the  notes  on 
which  were  written  by  one  of  the  most 
eminent  lawyers  of  his  day,  the  case 
of  Eeeble  v.  Hickeringill,  11  East,  574, 
note  is  not  even  referred  to.  And  the 
first  editors  of  the  work,  after  Mr.  J. 
W.  Smith's  death,  Willes  and  Keating, 
JJ.,  lawyers  on  whose  eminence  it  is 
unnecessary  to  dilate,  equally  passed 
it  by  without  notice.  If  the  view  taken 
by  the  majority  of  the  learned  judges 
whose  opinions  were  given  at  the  bar 
be  correct,  Keeble  v.  Hickeringill,  su- 
pra, ought  to  have  been  itself  treated 
as  a  leading  case.  ...  I  will  not 
trouble  your  Lordships  by  going 
through  all  the  cases  referred  to. 
Speaking  generally,  I  believe  these  ac- 
tions would  equally  have  been  maintain- 
able if  a  similar  wrongful  act  had 
caused  damage  to,  or  had  affected  the 
legal  rights  of,  a  person  wholly  un- 
connected with  trade.  In  all  of  them 
the  act  complained  of  was  in  its  nature 
wrongful, — violence,  menaces  of  vio- 
lence, false  statements.  In  none  of 
them  was  the  proposition  now  contend- 
ed for  laid  down  or  hinted  at,  and  they 
can  be  supported  without  resort  to  any 
such  principle.  ...  I  now  proceed 
to  consider  on  principle  the  proposition 
advanced  by  the  respondents,  the  al- 
leged authorities  for  which  I  have  been 
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is  put  upon  the  will  of  others,  or  whether  it  is  a  right  to  a  market 
in  which  transactions  proceed  according  to  the  ordinary  laws  of  trade 
without  interference  other  than  may  be  occasioned  by  the  bona  fide 
exercise  of  rights  by  others.  Eegarding  the  test  by  which  the  wrong- 
ful character  of  the  act  is  to  be  determined,  there  are  two  conflicting 
theories.  According  to  one  of  these,  acts  of  interference  may  be 
divided  into  three  classes:  (1)  where  the  author  of  the  interference, 
by  doing  some  act  not  unlawful  in  itself,  procures  a  third  person  to 
do  or  refrain  from  doing  something  which  he  may  not  lawfully  do 
or  refrain  from  doing,  to  plaintiff's  injury;  e.  g.,  where  the  third 


discussing.  I  do  not  doubt  that  every- 
one has  a  right  to  pursue  his  trade  or 
employment  without  'molestation'  or 
'obstruction'  if  those  terms  are  used  to 
imply  some  act  in  itself  wrongful.  This 
is  only  a  branch  of  a  much  wider  propo- 
sition; namely,  that  everyone  has  a 
right  to  do  any  lawful  act  he  pleases 
without  molestation  or  obstruction.  If 
it  be  intended  to  assert  that  an  act  not 
otherwise  wrongful  always  becomes  so 
if  it  interferes  with  another's  trade 
or  employment,  and  needs  to  be  excused 
or  justified,  I  say  that  such  a  proposi- 
tion in  my  opinion  has  no  solid  founda- 
tion in  reason  to  rest  upon.  A  man's 
right  not  to  work,  or  not  to  pursue  a 
particular  trade  or  calling,  or  to  de- 
termine when  or  where  or  with  whom 
he  will  work,  is  in  law  a  right  of  pre- 
cisely the  same  nature,  and  entitled  to 
just  the  same  protection,  as  a  man's 
right  to  trade  or  work.  They  are  but 
examples  of  that  wider  right  of  which 
I  have  already  spoken.  That  wider 
right  embraces  also  the  right  of  free 
speech.  A  man  has  a  right  to  say  what 
he  pleases,  to  induce,  to  advise,  to 
exhort,  to  command,  provided  he  does 
not  slander  or  deceive  or  commit  any 
other  of  the  wrongs  known  to  the  law 
of  which  speech  may  be  the  medium. 
Unless  he  is  thus  shown  to  have  abused 
hia  right,  why  is  he  to  be  called  upon 
to  excuse  or  justify  himself  because  his 
words  may  interfere  with  someone  else 
in  his  calling?" 

And  Lord  Davey,  in  the  same  case, 
said:  "It  was,  however,  argued  that 
the  act  of  the  appellant  in  the  present 
case  was  a  violation  of  the  right  which 
every  man  has  to  pursue  a  lawful  trade 
and  calling,  and  that  the  violation  of 
this  right  is  actionable.  I  remark  in 
passing  that,   if  this   be   so,  the  right 


of  action  must  be  independent  of  the 
question  of  malice,  except  in  the  legal 
sense.  The  right  which  a  man  has  to 
pursue  his  trade  or  calling  is  qualified 
by  the  equal  right  of  others  to  do  the 
same  and  compete  with  him,  though  to 
his  damage.  And  it  is  obvious  that  a 
general  abstract  right  of  this  character 
stands  on  a  different  footing  from  such 
a  private  particular  right  as  the  right 
to  performance  of  a  contract  into  which 
one  has  entered.  A  man  has  no  right 
to  be  employed  by  any  particular  em- 
ployer, and  has  no  right  to  any  par- 
ticular employment  if  it  depends  on 
the  will  of  another.  But  is  there  any 
such  general  cause  of  action  irrespective 
of  the  means  employed  or  mode  of  in- 
terference? I  think  it  unnecessary  to 
comment  on  all  the  cases  which  have 
been  cited  by  counsel,  and  are  referred 
to  by  the  learned  judges.  I  have  read 
them  carefully,  and  I  am  satisfied  that 
in  no  one  of  them  was  anything  decided 
which  is  an  authority  for  the  abstract 
proposition  maintained.  In  every  one 
of  them  you  find  there  was  either  vio- 
lence or  the  threat  of  violence,  obstruc- 
tion of  the  highway,  or  the  access  to 
the  plaintiff's  premises,  nuisance,  or 
other  unlawful  acts  done  to  the  damage 
of  the  plaintiff.  Nor  does  it  appear 
to  me  that  the  gist  of  the  action  in 
those  cases  was  that  the  plaintiff  was 
a  trader  or  exercised  a  profitable  call- 
ing. That  circumstance,  no  doubt,  af- 
forded  evidence    of   the  damage." 

Lord  James  of  Hereford  said:  "But 
I  am  aware  that  it  was  urged  at  the 
bar  that,  even  if  the  views  which  I  have 
expressed  to  your  lordships  be  correct, 
there  is  an  exception  from  general  prin- 
ciples in  favour  of  those  whose  trade 
or  employment  has  been  interfered  with. 
I  do  not  assent  to  this  view.     Before 


■8176  MASTER  AND  SERVANT.  [chap.  cxv. 

person  is  induced  to  break  a  contract;  (2)  where  the  author  of  the 
interference,  by  doing  some  act  infringing  upon  the  rights  of  a  third 
person  (though,  it  would  seem,  not  necessarily  actionable  by  the  third 
person),  procures  him  to  do  or  to  refrain  from  doing  an  act  which 
he  may  lawfully  do  or  refrain  from  doing,  to  the  plaintiff's  injury ; 
e.  g.,  where  one  threatens  another  for  the  purpose  of  coercing  him 
not  to  deal  with  the  person  injured,  or  to  forsake  an  employment 
terminable  at  will;  (3)  where  neither  the  author  of  the  interference 
nor  the  person  whom  he  procures  to  do  or  refrain  from  doing  some 
act,  in  consequence  of  which  the  plaintiff  suffers  loss,  does  anything 
wrongful  in  itself,  e.  g.,  as  where  one  is  peaceably  persuaded  to  re- 
frain from  dealing  with  plaintiff,  or  from  entering  into  or  remaining 
in  his  employment.  With  respect  to  acts  falling  within  the  first  and 
second  categories,  it  is  generally  conceded  that  the  person  suffering 
loss  has  a  cause  of  action :  in  the  first,  on  the  theory  that  the  author 
■of  the  interference  is  a  joint  tort-feasor ;  in  the  second,  on  the  theory 
that  the  act  done  being  wrongful  in  itself,  the  intent  thereby  to  injure 
the  plaintiff  supplies  a  nexus  which  completes  his  right  of  action. 
With  respect  to  acts  falling  within  the  third  category,  it  is  held 
that,  as  there  can  be  nothing  save  the  motive  with  which  they  are 
done  to  qualify  their  character,  and  as  motive  cannot  make  action- 
able what  would  otherwise  be  not  actionable,  they  are  not  wrongful 
acts  within  the  meaning  of  the  rule. 

According  to  the  other  theory,  toward  which  modern  judicial 
opinion  is  strongly  trending,  wilfully  to  damage  another  by  a  posi- 
tive act  is  a  tort,  even  though  the  same  act,  if  done  in  pursuance  of 
a  rightful  purpose,  would  be  lawful.*  This  theory  includes  the  as- 
discussing  the  question  it  is  necessary  it  is  not  said  that  an  action  lies  against 
that  some  definition  of  the  words  'in-  them.  Every  organizer  of  a  strike,  in 
"terfered  with'  in  their  legal  sense  order  to  obtain  higher  wages,  "interferes 
should  be  given.  Every  man's  business  with'  the  employer  carrying  on  his  busi- 
is  liable  to  be  'interfered  with'  by  the  ness;  also  every  member  of  an  employ- 
action  of  another,  and  yet  no  action  lies  ers'  federation  who  persuades  his  co- 
for  such  interference.  Competition  rep-  employer  to  lock  out  his  workmen  must 
resents  'interference,'  and  yet  it  is  the  'interfere  with'  those  workmen.  Yet  I 
interest  of  the  community  that  it  do  not  think  it  will  be  argued  that  an 
should  exist.  A  new  invention  utterly  action  can  be  maintained  in  either  case 
ousting  an  old  trade  would  certainly  on  account  of  such  interference.  But 
^interfere  with'  it.  If,  too,  this  loose  whatever  meaning  may  be  attached  to 
language  is  to  be  held  to  represent  a  the  words  'interfere  with,'  I  see  no 
legal  definition  of  liability,  very  grave  ground  for  saying  that  any  different 
consequences  would  follow.  Of  course,  rule  should  be  applied  to  cases  of  in- 
the  conduct  of  the  boiler  makers  in  the  terference  with  a  man  when  carrying 
case  before  your  lordships  amounted  to  on  his  trade  or  business,  or  when  he  is 
an  interference  with  the  plaintiffs'  busi-  engaged  in  any  other  pursuit." 
ness,  and  yet,  as  has  been  pointed  out,        4  For   discussion  of   this   theory,   Bee 
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article  in  8  Harvard  Law  Review,  1,  on 
"Privilege,  Malice,  and  Intent,"  by  Mr. 
Justice  Holmes;  article  in  18  Harvard 
Law  Review,  411,  on  "How  Far  an  Act 
May  Be  a  Tort  Because  of  the  Wrong- 
ful Motive  of  the  Actor,"  by  Mr.  James 
Barr  Ames. 

In  Barr  v.  Essex  Trades  Council 
(1894)  53  N.  J.  Eq.  101,  30  Atl.  881, 
it  is  said  that  the  right  of  action  for 
interference  with  another's  business 
depends  not  so  much  upon  the  nature 
of  the  act,  as  upon  the  intent  with 
which  it  is  done;  always  assuming  that 
injury  has  attended  the  doing  of  it. 

This  theory  is  discussed  and  criti- 
cized, in  Foster  v.  Retail  Clerks'  In- 
ternational Protective  Asso.  (1902)  39 
Misc.  48,  78  N.  Y.  Supp.  860,  as  fol- 
lows: "It  is  a  truism  that  there  are 
many  acts  which  directly  injure  the 
property  of  another,  yet  which  do  not 
^ive  rise  to  a  cause  of  action.  The 
phrase  damnaim  absque  injuria  was  in- 
vented to  meet  such  cases.  A  may  make 
such  erections  upon  his  land  as  he 
-chooses,  notwithstanding  the  consequent 
injury  to  his  neighbor.  B  may,  by 
fierce  and  continuous  competition,  ruin 
a  business  rival.  C  may  advise  his 
friend  to  patronize  one  physician  rather 
than  another.  Of  course,  all  these  mat- 
ters have  their  limits.  If  A  goes  too 
far,  he  may  create  a  nuisance.  If  B's 
competition  is  too  strenuous,  he  may 
be  guilty  of  fraud.  If  C  says  too  much, 
he  may  become  liable  for  slander.  In 
the  last  analysis,  this  freedom  to  com- 
mit injury,  and  the  bounds  imposed 
upon  it,  are  regulated  by  what  has  been 
thought  to  be  public  policy.  The  injury 
itself  is  never  good,  but  to  suffer  it  may 
entail  less  evil  than  to  attempt  to  check 
it  by  legal  means.  On  the  whole,  it 
may  be  best  that  A  should  be  given 
great  freedom  in  the  management  of  his 
property.  It  may  be  best  that  there 
•should  be  allowed  the  widest  possible 
competition  between  B  and  his  com- 
petitors. The  freedom  of  C  to  advise 
or  persuade  perhaps  should  not  be  re- 
stricted. But  does  it  ever  happen  that 
the  intent  with  which  A  or  B  or  C  act 
is  an  element  which  differentiates  what 
they  may  from  what  they  may  not  do? 
Concededly  it  does  not  in  the  case  of  A 
and  B.  But  it  has  been  sometimes  said 
that  in  the  class  of  cases  represented 
by  C,  it  does  so;  that  if  C  advises  or 
persuades  his  friend  for  the  purpose  of 
benefiting  one  or  the  other,  his  act  is 
M.  &  S.  Vol.  VII.— 512. 


rightful;  if  simply  for  the  purpose  of 
injuring  the  physician,  it  is  illegal;  if 
C  has  an  interest  to  serve  in  giving  his 
advice,  he  has  a,  right  to  give  it;  if  not, 
he  has  none.  Judge  Oliver  Wendell 
Holmes  has  put  this  view  in  the  strong- 
est form  in  an  article  in  8  Harvard  Law 
Review,  page  1,  and  also  in  his  dis- 
senting opinion  in  Vegelahn  v.  Guntner 
(1896)  167  Mass.  92,  35  L.R.A.  722, 
57  Am.  St.  Rep.  443,  44  N.  E.  1077,  and 
in  Plant  v.  Woods  (1900)  176  Mass. 
492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
330,  57  N.  E.  1011.  His  position  is 
that  intentional  injury  inflicted  upon 
another  is  prima  facie  wrongful.  It 
may,  however,  be  sometimes  justified  on 
grounds  of  public  policy,  and  in  rare 
cases  whether  it  shall  or  shall  not  be 
justified  may  depend  on  the  intent  with 
which  the  act  is  done.  All  admit  that 
this  would  be  an  exception  to  the  gen- 
eral rule.  That  rule  clearly  is  that  the 
law  does  not  take  into  account  motive 
as  constituting  an  element  of  civil 
wrong.  But  there  are  exceptions.  Mali- 
cious prosecution  (Clerk  &  L.,  Torts,  2d 
ed.  527)  ;  slander  and  libel  in  cases 
where  privilege  exists;  actions  by  hus- 
band against  one  who  harbors  a  wife 
{id.  190)  ;  or  by  a  master  against  one 
who  harbors  a  servant  (id.  185)  ;  and 
actions  for  slander  of  title  {id.  548) 
all  depend  on  intent.  Why  they  should 
so  depend  it  may  be  difficult  to  explain. 
But  in  Allen  v.  Flood  [1898]  A.  C.  1,  77 
L.  T.  N.  S.  717,  62  J.  P.  595,  67  L.  J. 
Q.  B.  N.  S.  119,  14  Times  L.  R.  125, 
46  Week.  Rep.  258,  17  Eng.  Rul.  Gas. 
285,  it  is  said  that  in  each  the  basis 
of  an  action  is  the  doing  of  an  act 
which  the  law  already  regards  as  il- 
legal, but  that  the  doer  of  the  act  is 
protected  from  its  usual  consequences 
in  the  event  that  he  was  actuated  by 
an  honest  desire  to  perform  a  public  or 
private  duty.  This  is  said  in  answer 
to  an  argument  in  favor  of  a  position 
similar  to  that  assumed  by  Judge 
Holmes;  but  it  would  rather  strengthen 
his  position  by  showing  that  cases  more 
or  less  analogous  exist.  It  seems  to 
me,  however  that  the  fault  contained  in 
the  proposition  lies  in  the  assumption 
with  which  it  starts.  Is  there  any  rea- 
son for  saying  that  intentional  injury 
to  another  is  always,  as  a  matter  of  fact 
wrongful?  Shall  we  say,  for  instnace, 
as  Judge  Holmes  does,  that  one  who 
builds  a  spite  fence  upon  his  property 
commits  a  legal  wrong  prima  facie,  but 
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sumption  that  there  are  certain  kinds  of  acts'  which  are  generally 
done  without  improper  purpose,  the  doing  of  which  it  is,  on  the 
whole,  expedient  to  permit,  without  inquiry  into  the  desire  which 
the  actor  seeks  to  gratify.  It  has  reference  only  to  acts  which  are 
not  violations  of  some  definite  right,  such  as  the  right  to  the  per- 
formance of  a  contract,  with  respect  to  which  the  motive  of  the  actor 
is  not  material  unless  there  is  a  question  of  privilege,  although  it  is 
necessary  that  there  should  have  been  an  intent. 

Stated  in  another  way,  this  theory  is  that  a  right  or  privilege 
cannot  be  used  as  a  cloak  for  doing  a  malevolent  act.  It  is  recognized 
by  French  jurists,®  who  have  applied  to  such  conduct  the  expressive 
term  "abuse  of  right." 

In  the  third  place,  the  act  must  have  been  done  "without  just 
cause  or  excuse."  This  may  connote  either  the  nonexistence  of  a 
right  or  duty  in  the  actor,  or  the  nonexercise  of  an  existing  right  or 
duty.  It  is  accordingly  held  that  interference  is  justified  where  it 
results  from  the  exercise  of  an  equal  or  superior  right.''  The  ques- 
tion of  justification  is  further  pursued  in  §  2660,  post. 


that  he  is  justified  because  he  is  the 
owner  of  the  property,  and  public  pol- 
icy requires  that  he  should  have  a  free 
hand?  If  this  be  so,  what  would  hap- 
pen if  the  spite  fence  was  erected  by 
a  mere  trespasser?  Would  he  be  liable 
not  only  to  the  owner  of  the  land  for 
his  trespass,  but  to  the  neighbor  for  the 
injury  caused  by  the  fence?  Are  not 
the  supporters  of  this  doctrine  struck 
by  the  malicious  and  unreasonable  char- 
acter of  many  injuries  for  which  the 
law  heretofore  has  afforded  no  redress, 
and  do  they  not  seek  to  cover  them  by 
extending  the  doctrine  of  intent  beyond 
the  few  and  the  exceptional  cases  in 
which  it  had  hitherto  received  recogni- 
tion ?" 

6  These  acts  consist  of  the  exercise 
of  certain  rights,  such  as  those  incident 
to  the  ownership  or  control  of  prop- 
erty, or  growing  out  of  contractual  re- 
lations, or  the  right  to  enter  or  to  re- 
fuse to  enter  into  contractual  relations, 
and  which  (from  the  circumstance  that 
the  intent  of  the  actor  is  not  open 
to  inquiry)  are  known  as  absolute  or 
unqualified  rights.  For  further  dis- 
cussion of  this  point,  see  §§  2659  and 
2660,  post. 

6  See  article  by  F.  P.  Walton,  in  22 
Harvard  Law  Review,  501,  on  "Motive 


as  an  Element  in  Torts  in  the  Common 
and  in  the  Civil   Law." 

The  doctrine  of  abuse  of  rights  is, 
however,  wider  than  the  theory  under 
discussion.  The  principles  relative 
thereto  are  laid  down  in  Trib.  Civ.  Tou- 
louse (April  13,  1905).  Dall  (1906)  2, 
105,  as  follows:  "Rights  are  limited 
not  only  in  their  extent,  but  also  in 
their  exercise,  which  is  permitted  only 
for  certain  purposes.  There  is,  there- 
fore, abuse  of  right  if  it  is  exercised' 
with  the  intention  of  injuring  another, 
and  perhaps  also  if  it  is  exercised  with- 
out an  interest  or  without  lawful  mo- 
tives. Thus,  it  is  a  duty  not  to  use 
one's  rights  in  all  their  rigor  when  it  i» 
possible  to  protect  one's  interest  with- 
out going  to  this  extremity." 

Does  not  this  assimilate  the  tort  de- 
scribed by  the  term  "abuse  of  right" 
to  the  modern  conception  of  nuisance?' 

1  Brennan  v.  United  Batters  (1906) 
73  N.  J.  L.  749,  9  L.R.A.(N.S.)  254, 
118  Am.  St.  Rep.  727,  65  Atl.  165, 
9  Ann.  Cas.  698;  Berry  v.  Donovan. 
(1905)  188  Mass.  353,  5  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  603, 
3  Ann.  Cas.  738;  De  Minico  v.  Craig 
(1911)  207  Mass.  593,  42  L.R.A.(N.S.) 
1048,  94  N.  E.  317;  Read  v.  Friendly 
Soc.  [1902]  2  K.  B.  88,  71  L.  J.  K. 
B.   N.    S.   634,   50   Week.   Rep.   619,   86: 
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Filially,  it  is  necessary,  in  order  to  give  a  right  of  action,  that  the 
attempted  interference  should  have  been  successful.* 

2658.  Liability  for  interference  as  affected  by  nature  of  rights  inter- 
fered with. —  A  right  to  be  protected  from  intentional  interference 
without  justification  may  be  incident  to  the  right  arising  out  of  a 
contract,  although  the  contract,  so  far  as  performance  is  concerned, 
imposes  a  duty  only  on  the  promisor.'    And  it  is  generally,^  although 


L.  T.  N.  S.  593,  18  Times  L.  R.  577; 
Kemp  V.  Division  No.  2U  (1912)  255 
111.  213,  99  N.  E.  389 ;  Berry  v.  Donovan 
(1905)  188  Mass.  353,  5  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  B. 
603,  3  Ann.  Cas.  738;  De  Minico  v. 
Craig  (1911)  207  Mass.  593,  42  L.R.A. 
(N.S.)  1048,  94  N.  E.  317;  Minasian  v. 
Osiorne  (1911)  210  Mass.  250,  37 
L.R.A.(N.S.)  179,  96  N.  E.  1036,  Ann. 
Cas.  1912C,  1299;  Brennan  v.  United 
Batters  (1906)  73  N.  J.  L.  729,  9 
L.R.A.  (N.S.)  254,  118  Am.  St.  Rep. 
727,  65  Atl.  165,  9  Ann.  Cas.  698. 

«  Ohiple  V.  Atkinson  (1887)  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So.  934. 

1  Moran  v.  Dunphy  ( 1901 )  177  Mass. 
485,  52  L.R.A.  115,  83  Am.  St.  Rep. 
289,  59  N.  E.  125. 

One  who,  by  the  employment  of  un- 
lawful or  improper  means,  induces  a 
third  party  to  break  a  contract  with 
the  plaintiff,  whereby  injury  will  nat- 
urally and  probably,  and  does,  in  fact, 
ensue  to  the  plaintiff,  may  be  held  liable 
therefor.  Perkins  v.  Pendleton  (1897) 
90  Me.  166,  60  Am.  St.  Rep.  252,  38  Atl. 
96. 

A  wrongful  and  malicious  interfer- 
ence by  a  stranger  with  contract  rela- 
tions existing  between  others,  by  caus- 
ing one  to  commit  a  breach  thereof, 
amounts  to  an  actionable  tort.  Joyce 
V.  Great  Northern  B.  Co.  (1907)  100 
Minn.  225,  8  L.R.A.(N.S.)  756,  110  N. 
W.  975. 

Procuring  a  breach  of  contract  is  an 
actionable  wrong  unless  there  is  a  justi- 
fication for  interfering  with  the  legal 
right.  South  Wales  Miners'  Federation 
V.  Olamorgan  Coal  Co.  [1905]  A.  C.  239, 
1  B.  R.  C.  1,  74  L.  J.  K.  B.  N.  S. 
525,  53  Week.  Rep.  593,  92  L.  T.  N. 
S.  710,  21  Times  L.  R.  441  (affirming 
[1903]  2  K.  B.  545,  72  L.  J.  K.  B. 
N.  S.  893,  89  L.  T.  N.  S.  393,  19  Times 
L.  R.  708). 

It  is  a  violation  of  a  legal  right  to 
interfere  with  contractual  relations  rec- 


ognized by  law,  if  there  be  no  sufficient 
justification  or  excuse  for  so  doing. 
Tennessee  Coal,  Iron  d  R.  Co.  v.  Kelly 
(1909)    163  Ala.  348,  50  So.  1008. 

In  Krug  Furniture  Co.  v.  Berlin 
Union  (1903)  5  Ont.  L.  Rep.  463,  it  is 
said  that  everyone  who  breaks  any  con- 
tract, or  knowingly  and  for  his  own 
ends,  without  justification,  procures  any 
other  person  to  break  any  contract,  is 
guilty  of  a  wrong  for  which  he  is  an- 
swerable in  damages. 

8  In  Bowen  v.  Hall  (1881)  L.  R.  6 
Q.  B.  Div.  333,  50  L.  J.  Q.  B.  N.  S. 
305,  44  L.  T.  N.  S.  75,  29  Week.  Rep. 
367,  45  J.  P.  373,  1  Eng.  Rul.  Cas.  717, 
Brett,  L.  J.  (afterward  Lord  Esher), 
said  that  merely  to  persuade  a  person 
to  break  his  contract  may  not  be  wrong- 
ful in  law  or  fact,  but  if  the  persua- 
sion be  used  for  the  indirect  purpose 
of  injuring  the  plaintiff,  or  benefiting 
the  defendant  at  the  expense  of  the 
plaintiff,  it  is  a  malicious  act  which 
is  in  law  and  in  fact  a  wrong  act, 
and  therefore  an  actionable  act  if  in- 
jury ensues  from  it. 

In  Flood  V.  Jackson  [1895]  2  Q.  B. 
21,  Lord  Esher,  M.  R.,  said:  "Now  it 
is  clear  that  merely  to  persuade  a  per- 
son who  has  contracted  to  break  his 
contract  gives  no  cause  of  action  at  all. 
But  if  it  is  done  maliciously,  for  the 
purpose  of  injuring  the  person  to  whom 
the  advice  is  given,  or  for  the  purpose 
of  injuring  someone  else,  the  person 
against  whom  the  malice  is  directed  and 
carried  out  has  a  cause  of  action,  not 
on  the  ground  of  the  persuasion  to  break 
the  contract,  but  on  the  ground  of  mal- 
ice directed  against  him." 

And  Lord  Shand,  in  Allen  v.  Flood 
[1898]  A.  C.  1,  at  p.  168,  said:  "My 
noble  and  learned  friends.  Lord  Her- 
schell  and  Lord  Macnaghten,  have  re- 
served their  opinions  as  to  the  law  ap- 
plicable to  a  case  in  which  the  ground  of 
action  is  that  the  defendant  had  induced 
an  employer  to  commit  a  breach  of  con- 
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not  universally,*  held  that  this  right  is  violated  where  the  breach  of 
contract  is  procured  by  persuasion,  as  well  as  by  force  or  fraud. 
While  this  view  had  its  origin  in  cases  involving  the  procuring  of  a 
breach  of  contract  of  personal  service,  its  operation  has  been  held  to 
extend  to  all  contracts.* 


tract  as  in  the  cases  of  Lumley  v.  Gj/e 
(1853)  2  El.  k  Bl.  216,  22  L.  J.  Q.  B.  N. 
S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  1 
Eng.  Rul.  Cas.  706;  Bowen  v.  Hall 
(1881)  L.  R.  6  Q.  B.  Div.  333,  50 
L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S. 
75,  29  Week.  Rep.  367,  45  J.  P.  373,  1 
Eng.  Eul.  Cas.  717 ;  and  the  first  branch 
of  Temperton  v.  Russell  [1893]  1  Q.  B. 
715,  62  L.  J.  Q.  B.  N.  S.  412,  4  Re- 
ports, 376,  69  L.  T.  N.  S.  78,  41  Week. 
Rep.  565,  57  J.  P.  676.  I  desire  also 
to  reserve  my  opinion  as  to  that  case. 
The  person  who  has  committed  a  breach 
of  contract  is,  of  course,  liable  in  dam- 
ages in  consequence.  If  it  has  not  yet 
been  decided  by  this  House  that  a  third 
party  who  had,  without  the  use  of  fraud 
or  other  unlawful  means,  induced  the 
contracting  party  to  break  his  contract, 
himself  thereby  incurs  liability  in  dam- 
ages, the  question  seems  to  me  worthy 
of  full  discussion  and  consideration. 
The  proper  and  usual  application  of  the 
maxim  Qui  facit  per  alium  facit  per 
se  in  cases  in  which  a  wrongful  act 
has  been  performed  is  to  hold  the  per- 
son who  has  committed  the  wrong,  i.  e., 
in  the  case  supposed,  the  person  who 
has  broken  his  contract,  liable  although 
his  act  has  been  done  through  another 
acting  for  him;  and  it  is  at  least  open 
to  consideration  whether  the  maxim 
would  apply  to  one  who  is  not  himself 
the  wrongdoer,  committing  a  breach  of 
contract,  but  only  persuades  or  induces 
another  to  do  so." 

In  Read  v.  Friendly  Soc.  [1902]  2  K. 
B.  732,  1  B.  R.  C.  503,  71  L.  J.  K.  B. 
N.  S.  994,  51  Week.  Rep.  115,  87  L. 
T.  N.  S.  493,  19  Times  L.  R.  20,  66 
J.  P.  822,  it  was  said  by  Collins,  M. 
R.,  that  persuasion  by  an  individual  for 
the  purpose  of  depriving  another  person 
of  the  benefit  of  a  contract,  if  it  is 
efi'ectual  in  bringing  about  a  breach 
of  a  contract,  to  the  damage  of  that 
person,  gives  a  cause  of  action;  and 
that  a  strong  belief  on  the  part  of  the 
persuader  that  he  is  acting  for  his  own 
interests  does  not  improve  his  position 
in  any  respect. 


If  one  maliciously  interferes  in  a  con- 
tract between  two  parties,  and  induces 
one  of  them  to  break  that  contract,  to 
the  injury  of  the  other,  the  party  in- 
jured can  maintain  an  action  against 
the  wrongdoer.  Angle  v.  Chicago,  St. 
P.  M.  &  0.  B.  Co.  (1893)  151  U.  S.  1, 
38  L.  ed.   55,   14  Sup.  Ct.  Rep.  240. 

One  who  wrongfully  interferes  in  a 
contract  between  others,  and,  for  the 
purpose  of  gain  to  himself,  induces  one 
of  the  parties  to  break  it,  is  liable  to 
the  party  injured  thereby.  Nashville, 
C.  d  St.  L.  R.  Co.  V.  McConnell  (1897) 
82  Fed.  65. 

In  Qore  v.  Condon  (1898)  87  Md. 
368,  40  L.R.A.  382,  67  Am.  St.  Rep. 
352,  39  Atl.  1042  (not  a  master  and 
servant  case),  it  is  held  that  one  who 
induces  one  of  two  parties  to  a  contract 
to  break  it,  intending  thereby  to  injure 
the  other,  or  to  obtain  a  benefit  for  him- 
self, does  the  other  an  actionable  wrong. 

If  one  wantonly  and  maliciously, 
whether  for  his  own  benefit  or  not,  in- 
duce a  person  to  violate  his  contract 
with  a  third  person,  to  the  injury  of 
that  third  person,  it  is  actionable. 
West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.  (1902)  50  W.  Va.  611,  56  L.R.A. 
804,  88  Am.  St.  Rep.  895,  40  S.  E.  591. 

In  HasJcins  v.  Royster  (1874)  70  N. 
C.  601,  16  Am.  Rep.  780,  it  is  said  to 
be  a  settled  principle  of  law  that  if  one 
contracts  upon  a  consideration  to  ren- 
der personal  services  for  another,  any 
third  person  who,  without  a  lawful 
justification,  induces  the  party  who  con- 
tracted to  render  the  services  to  refuse 
to  do  so,  is  liable  to  the  injured  party 
in  an  action  for  damages. 

3  The  contrary  view  prevails  in  Cali- 
fornia, Kentucky,  and  Louisiana.  See 
chapter  cxiii.,  §  2597,  note  4. 

*  The  right  of  action  for  maliciously 
procuring  a  breach  of  contract  is  not 
confined  to  contracts  in  the  nature  of 
contracts  of  personal  service.  Temper- 
ton  V.  Russell  [1893]  1  Q.  B.  715,  62 
L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376, 
69  L.  T.  N.  S.  78,  41  Week.  Rep.  665, 
57  J.  P.  676. 
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Accordingly,  a  combination  for  the  purpose  of  causing  a  breach 
of  contract  is  an  unlawful  conspiracy.^ 

A  prima  facie  case  is  established  by  proving  a  breach  of  contract 
to  have  been  intentionally  procured;  whereupon  it  is  incumbent 
upon  the  defendant  to  show  that  his  conduct  was  justified.*  But  (ex- 
cept for  the  purpose  of  obtaining  equitable  relief)  a  plaintiff  does  not 
go  far  enough  by  proving  that  the  defendant,  in  using  the  ordinary 
methods  of  promoting  and  increasing  his  own  business,  obtained 
business  from  the  other  party  to  the  plaintiff's  contract  which  that 
other  party  could  not  have  given  him  without  breaking  his  contract 
with  the  plaintiff,  and  that  this  was  known  to  the  defendant;  but 
he  must  also  show  that  it  was  the  act  of  the  defendant  which  brought 
about  the  breach  of  contract.''  It  is  no  justification  for  knowingly 
procuring  the  breach  of  a  contract  that  defendant  acted  without  an 
improper  purpose,   and  sought  only  to  further  his  own  interests.* 


In  Employing  Printers'  Club  v.  Doc- 
tor Blosser  Co.  (1905)  122  Ga.  509,  69 
L.R.A.  90,  109  Am.  St.  Rep.  137,  50 
S.  E.  353,  2  Ann.  Cas.  694,  Evans,  J., 
expressed  the  opinion  that  the  same  rea- 
sons which  support  the  principle  that 
an  action  will  lie  for  the  malicious  pro- 
curement of  a  breach  of  contract  of 
personal  service  will  cover  every  case 
where  one  person  maliciously  persuades 
and  induces  another  to  break  any  legal 
contract. 

The  rule  that  it  is  actionable  to  in- 
duce a  third  party  to  break  a  contract 
with  the  plaintiflF,  to  the  plaintiff's  in- 
jury, by  the  employment  of  unlawful 
or  improper  means,  is  not  confined  to 
contracts  of  employment.  Perkins  v. 
Pendleton  (1897)  90  Me.  166,  60  Am. 
St.  Rep.  252,  38  Atl.  96. 

There  is  a  right  of  action  for  pur- 
posely and  maliciously  preventing  the 
performance  of  a  contract,  whether  of 
employment  or  otherwise.  McOurk  v. 
Cronenwett  (1908)  199  Mass.  457,  19 
L.R.A.(N.S.)  561,  85  N.  E.  576;  Beek- 
man  v.  Marsters  (1907)  195  Mass.  205, 
11  L.R.A.(N.S.)  201,  122  Am.  St.  Rep. 
232,  80  N.  E.  817,  11  Ann.  Cas.  332; 
Walker  v.  Cronin  (1871)  107  Mass. 
555. 

B  Thomas  v.  Cincinnati,  N.  0.  d  T. 
P.  R.  Co.  (1894)  4  Inters.  Com.  Rep. 
788,  62  Fed.  803. 

6  In  Glamorgan  Coal  Co.  v.  South 
Wales  Miners'  Federation  [1903]  2  K. 
B.  545,  it  is  said  by  Vaughan  Williams, 


L.  J.,  that  in  the  case  of  an  intentional 
interference  with  the  contractual  rights 
of  other  persons  there  is  a,  legal  pre- 
sumption of  malice  on  the  part  of  the 
interferer;  but  he  may  rebut  the  pre- 
sumption by  proof  of  circumstances 
raising  a  duty  on  his  part  to  advise  a 
breach  of  the  contract.  The  person  in- 
jured by  the  breach  may,  however,  neu- 
tralize the  proof  of  a  duty  by  showing 
express  malice  on  the  part  of  the  ad- 
viser. In  no  other  sense  is  it  true  to 
say  that  in  an  action  for  procuring  a 
breach  of  contract  it  is  necessary  to 
prove  malice  or  motive,  or  anything 
more  than  mere  notice  of  the  contract. 

1  Beekman  v.  Marsters  (1907)  195 
Mass.  205,  11  L.R.A.(N.S.)  201,  122 
Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
Cas.  332. 

8  Competition  is  not  a  justification 
for  inducing  one  to  commit  a  breach  of 
a  contract,  and  thereby  to  interfere 
with  the  business  of  the  other  party 
thereto.  Reynolds  v.  Davis  (1908)  198 
Mass.  295,  17  L.R.A.(N.S.)  162,  84  N. 
E.  457;  Beekman  v.  Marsters  (1907) 
195  Mass.  205,  11  L.R.A.(N.S.)  201,  122 
Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
Cas.  332. 

The  advancement  of  the  interest  of 
a  third  party,  for  self-preservation,  will 
not  justify  his  causing  a  party  to  a 
contract  to  break  it.  Thacker  Goal  d 
Coke  Co.  v.  Burke  (1906)  59  W.  Va. 
253,  5  L.R.A.(N.S.)  1091,  53  S.  E.  161, 
8  Ann.   Cas.  885. 
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But  no  liability  exists  where  the  breach  is  caused  by  the  exercise 
of  an  absolute  right.® 

The  courts  differ  in  opinion  as  to  whether  a  person  suffering 
loss  thereby  has  a  right  of  action  where  another  is  persuaded,  for 
the  purpose  of  causing  him  such  loss,  to  refrain  from  contracting 
with  him.  The  opinion  that  it  is  not  actionable  to  persuade  another 
to  refrain  from  contracting  has  been  rested  upon  the  theory  that 
liability  for  inducing  a  breach  of  contract  results  because  the  act 
induced  is  itself  a  wrong  for  which  he  who  procures  it  may  be  held 
liable  as  a  joint  wrongdoer ;  and  therefore  that  where  the  act  induced 
is  not  itself  a  wrong,  the  inducement  to  that  act  will  not  be  action- 
able." 

See  also  to  the  same  purport,  Read  was   reasserted   by   the   master    of   the 

V.  Friendly  Soc.   [1902]  2  K.  B.  732,  1  rolls  in  Temperton  v.  Russell  [1893]  1 

B.  R.  C.  503,  71  L.  J.  K.  B.  N.  S.  994,  51  Q.   B.   715,   62   L.  J.   Q.   B.  N.   S.  412 

Week.  Rep.  115,  87  L.  T.  N.  S.  493,  19  4  Reports,  376,  69  L.  T.  N.   S.  78,  41 

Times  L.  R.  20,  66  J.  P.  822 ;   Gore  v.  Weelc.  Rep.  565,  57  J.  P.  676.     It  will 

Condon   (1898)    87  Md.  368,  40  L.R.A.  be  seen  that  'malicious'  is  here  defined 

382,  67  Am.  St.  Rep.  352,  39  Atl.  1042;  as  the  indirect  purpose  of  injuring  the 

West  Virgi/ma  Transp.  Co.  v.  Standard  plaintiff,  or  of  benefiting  the  defendant 

Oil  Co.  (1902)  50  W.  Va.  611,  56  L.R.A.  at  the  expense  of  the  plaintiff.     It  is 

804,  88  Am.  St.  Rep.  895,  40  S.  E.  591;  said  that  a  malicious  act  thus  defined 

Nashville,   0.   &   St.   L.   R.   Co.   v.   Mc-  is,  in  law  and  in  fact,  a  wrong  act,  and 

Connell   (1897)    82  Fed.  65,  in  note  2,  therefore  a  wrongful  act.    I  am  not  sure 

supra.  that  I  quite  understand  what  is  meant 

For  a  number  of  persons  to  combine  ^7  saying  that  it  is  'in  fact'  a  wrong 

together  to  procure  others  to  break  con-  ^<'*'>  ^^  distinguished  from  its  being  so 

tracts  is  unlawful;   and  if  such  others  [^^  1^"^/  and  that  because  so  wrong,  it 

are  induced  to  break  and  do  break  their  '^  therefore  wrongful.    I  can  only  under- 

contracts,  this  constitutes  an  actionable  stand  it  as  meaning  that  it  is  an  act 

wrong.     It   is   no  justification  for   the  morally  wrong.    The  law  certainly  does 

defendants  to  show  that  they  were  not  °°*  profess  to  treat  as  a  legal  wrong 

actuated   by  malice  or   ill-will   against  r^i'y  act  which  may  be  disapproved  of 

the  persons  injured  by  their  acts,  and  i°   P°f  *   °*   T?''*^'    ^''^'   ^''^'^'^f'   ^ 

that  they  sought  only  to  further  their  ??r°,!i.T1!  f'^t  ^"„P«""^^'0°  ^^^^e 

own  interests.     Per  Perdue,  J.,  in  Cot-  ^}Z.Z'l  *°  benefit  the  person  who 

ter  V.  Oshome   (1909)    18  Manitoba  L.    Tothtr   if^r^ir'         *^^^^P™««,  °* 
T,       4^71  '  another,  is  morally  wrong.    Numberless 

■f'o      IT     ii,  i  1  •        i  1-  instances  might  be  put  in  which  sucli 

9  8emMe,  that  an  employer  is  not  lia-  persuasion,  which  is  of  constant  occur- 
ble  for  causing  a.  tenant  to  break  his  j-ence  in  the  affairs  of  life,  would  not 
contract  with  his  landlord  by  refusing  be  regarded  by  anyone  as  reprehensible 
to  keep  in  his  employment  anyone  who  The  judgment  is  grounded  almost  whol- 
rents  from  such  landlord.  Eeywood  v.  ly  upon  the  presence  of  this  element,— 
Tillson  (1883)  75  Me.  225,  46  Am.  Rep.  that  the  purpose  of  the  inducement  is 
373.  to  injure  the  plaintiff,  or.  to  benefit  the 

10  This  view  had  the  support  of  Lord  defendant  at  his  expense.  The  fact  that 
Herschell  in  Allen  v.  Flood  [1898]  A.  the  act  which  is  induced  by  the  persua- 
C.  1,  who  said  (at  p.  120)  :  "This  case  sion  is  the  breach  of  a  contract  with 
[Bowen  v.  Hall  (1881)  L.  R.  6  Q.  B.  the  plaintiff  is  treated  as  a  subordinate 
Div.  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  matter  which,  without  this  element 
T.  N.  S.  75,  29  Week.  Rep.  367,  45  J.  P.  would  not  be  a  wrong  act,  or  an  act 
373,  1  Eng.  Rul.  Cas.  717]  was  followed  wrongful  and  therefore  actionable.  The 
and  the  view  of  the  law  thus  expressed  motive  of  the  person  who  did  the  act 


S  2658]  INTERFERENCE  WITH  ANOTHER'S  BUSINESS.  8183 

While  it  is  true  that  the  above  stated  theory  of  liability  for  in- 
ducing a  breach  of  contract  is  put  forward  by  one  of  the  judges  in 
the  leading  case  of  Lumley  v.  Gye,^^  it  is  not  a  tenable  hypothesis. 
Its  critics  have  pointed  out  that  liability  for  procuring  an  act  to  be 
done  by  another  does  not  necessarily  depend  on  the  liability  of  the 

complained  of  was  thus  treated  as  the  ing  a  breach  of  contract  or  otherwise, 

gist  of  the  action.  I   can  see  no  possible  ground  for   con- 

"In  Temperton  v.  R^lssell,  supra,  the  fining  the  action  to  cases  in  which  the 
further  step  was  taken  by  the  majority  thing  induced  is  the  not  entering  into 
of  the  court,  A.  L.  Smith,  L.  J.,  reserv-  a  contract.  It  seems  to  me  that  it 
ing  his  opinion  on  the  point,  of  assert-  must  equally  lie  in  the  case  of  every 
ing  that  it  was  immaterial  that  the  act  lawful  act  which  one  man  induces  an- 
induced  was  not  the  breach  of  a  con-  other  to  do,  where  his  purpose  is  to 
tract,  but  only  the  not  entering  into  injure  his  neighbor  or  to  benefit  himself 
a  contract,  provided  that  the  motive  of  at  his  expense.  I  cannot  hold  that  such 
desiring  to  injure  the  plaintiff,  or  to  a  proposition  is  tenable  in  principle,  and 
benefit  the  defendant  at  the  expense  of  no  authority  is  to  be  found  for  it.  I 
the  plaintiff,  was  present.  It  seems  to  should  be  the  last  to  suggest  that  the 
have  been  regarded  as  only  a  small  step  fact  that  there  was  no  precedent  was 
from  the  one  decision  to  the  other,  and  in  all  cases  conclusive  against  the  right 
it  was  said  that  there  seemed  to  be  to  maintain  an  action.  It  is  the  func- 
no  good  reason  why,  if  an  action  lay  for  tion  of  the  courts  to  apply  established 
maliciously  inducing  a  breach  of  con-  legal  principles  to  the  changing  circum- 
tract,  it  should  not  equally  lie  for  ma-  stances  and  conditions  of  human  life, 
liciously  inducing  a  person  not  to  enter  But  the  motive  of  injuring  one's  neigh- 
into  a  contract.  So  far  from  thinking  bor  or  of  benefiting  oneself  at  his  ex- 
it a,  small  step  from  the  one  decision  to  pense  is  as  old  as  human  nature.  It 
the  other,  I  think  there  is  a  chasm  must  for  centuries  have  moved  men  in 
between  them.  The  reason  for  a  dis-  countless  instances  to  persuade  others 
tinction  between  the  two  cases  appears  to  do  or  to  refrain  doing  particular 
to  me  to  be  this:  that  in  the  one  case  acts.  The  fact  that  under  such  circum- 
the  act  procured  was  the  violation  of  a  stances  no  authority  for  an  action 
legal  right,  for  which  the  person  doing  founded  on  these  elements  has  been  dis- 
the  act  which  injured  the  plaintiff  covered  does  go  far  to  shew  that  such 
could  be  sued  as  well  as  the  person  an  action  cannot  be  maintained.  I 
who  procured  it;  whilst  in  the  other  think  these  considerations  (subject  to 
case  no  legal  right  was  violated  by  the  a  point  which  I  will  presently  discuss) 
person  who  did  the  act  from  which  the  are  sufficient  to  show  that  the  present 
plaintiff  suffered:  he  would  not  be  liable  action  cannot  be  maintained." 
to  be  sued  in  respect  of  the  act  done.  And  Lord  Davey,  in  the  same  case 
whilst  the  person  who  induced  him  to  (at  p.  172),  said:  "An  employer  may 
do  the  act  would  be  liable  to  an  action,  discharge   a  workman    (with  whom  he 

"I  think  this  was  an  entirely  new  has  no  contract),  or  may  refuse  to  em- 
departure.  A  study  of  the  case  of  Lum-  ploy  one,  from  the  most  mistaken,  ca- 
ley  V.  Oye  (1853)  2  El.  &  Bl.  216,  22  pricious,  malicious,  or  morally  repre- 
L.  J.  Q.  B.  N.  S.  463,  17  Jur.  827,  1  hensible  motives  that  can  be  conceived; 
Week.  Kep.  432,  1  Eng.  Rul.  Cas.  706,  but  the  workman  has  no  right  of  ac- 
has  satisfied  me  that  in  that  case  the  tion  against  him.  It  seems  to  me 
majority  of  the  court  regarded  the  cir-  strange  to  say  that  the  principal  who 
cumstance  that  what  the  defendant  pro-  does  the  act  is  under  no  liability,  but 
cured  was  a  breach  of  contract  as  the  the  accessory  who  has  advised  him  to 
essence  of  the  cause  of  action.  .  .  .  do  so  without  any  otherwise  wrongful 
If  the  fact  be  that  malice  is  the  gist  act  is  under  liability." 
of  the  action  for  inducing  or  procuring  "  (1853)  2  El.  &  Bl.  216,  22  L.  J. 
an  act  to  be  done  to  the  prejudice  of  Q.  B.  N.  S.  463,  17  Jur.  827,  1  Week, 
another,  and  not  that  the  act  induced  Rep.  432,  1  Eng.  Rul.  Cas.  706. 
or  procured  is  an  unlawful  one,  as  be- 
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immediate  actor,  as,  for  instance,  in  the  case  of  maintenance,  or 
where  one  maliciously  causes  a  prosecution  to  be  instituted  against 
another.  Furthermore,  the  hypothesis  is  not  consistent  with  the 
fact  that  one  who  procures  a  breach  of  contract  may  escape  liability 
by  establishing  a  sufficient  justification,  notwithstanding  the  party 
breaking  the  contract  continues  liable.  Another  reason  sometimes 
given  for  making  the  distinction  is  that  persuasion  to  break  a  con- 
tract deprives  one  of  something  to  which  he  has  a  legal  right,  i.  e., 
the  benefit  of  its  performance;  whereas  persuasion  to  refrain  from 
contracting  with  one  deprives  him  of  nothing  to  which  he  has  a  legal 
right. ^^  But  this  is  only  another  way  of  saying  that  the  courts  will 
not  protect  one  against  malevolent  persuasion  because  his  right  to 
immunity  from  such  persuasion  is  not  one  which  the  courts  will  pro- 
tect. To  state  a  fact  in  a  different  way  is  not  to  give  a  reason  for  its 
existence. 

The  contrary  hypothesis  is  that  liability  for  inducing  a  breach  of 
contract  is  founded  upon  the  existence  of  a  wrongful  intent,  a  pre- 
sumption of  which  arises  from  the  fact  of  an  intentional  interfer- 
ence,^* and  may  be  rebutted  by  showing  the  interference  to  have  been 
in  the  exercise  of  some  equal  or  superior  right,^*  or  the  performance 
of  some  duty.  Under  this  view,  the  characteristic  which  marks  the 
act  of  interference  as  unlawful  is  the  same  whether  the  interference 
is  with  the  right  to  the  performance  of  a  contract,  or  the  right  to 
carry  on  business  without  undue  interference;**  and  it  has  accord- 

12  Cf.  opinion  in  Lord  Davey  in  Al-  harm  for  harm's  sake  as  to  rebut  the 
len  V.  Flood  [1898]  A.  C.  1  (at  p.  171)  :  presumption  of  such  intent;  or  perhaps 
"Nor  can  I  agree  that  there  is  no  legal  because  it  does  not  extend  to  the  in- 
difference between  persuasion  to  break  tentional  persuading  of  another  to  do 
a  contract  and  persuasion  not  to  enter  what  he  may  not  lawfully  do. 
into  a  contract.  In  the  former  case,  15  The  principal  exponent  of  the  view 
if  the  persuasion  is  successful,  the  other  that  there  is  no  distinction  between 
party  is  deprived  of  the  benefit  of  hav-  wrongfully  inducing  a  breach  of  con- 
ing his  contract  completed.  In  the  lat-  tract  and  wrongfully  inducing  persons 
ter  case,  he  loses  nothing  to  which  he  to  refrain  from  contracting,  irrespective 
has  a  legal  right,  and  he  has  no  legal  of  the  question  whether  the  act  is  done 
ground  of  complaint  against  the  person  by  one  or  many,  is  Lord  Esher  who  said 
who  refuses  to  contract  with  him.  In  in  Temperton  v.  Russell  [1893]  1  Q.  B. 
the  one  case  there  is  a,  violation  of  715:  "The  next  point  is  whether  the 
right;   in  the  other  case  there  is  not."  distinction  taken  for  the  defendants  be- 

18  See   Glamorgan  Goal  Co.  v.  South  tween   the  claim   for   inducing   persons 

Wales  Miners'  Federation   [1903]   2  K.  to  break  contracts  already  entered  into 

B.   545,  72  L.  J.  K.  B.   N.  S.  893,  89  with  the  plaintiff,   and  that  for  indu- 

L.  T.  N.  S.  393,   19  Times  L.  R.   708,  cing  persons  not  to  enter  into  contracts 

in  note  6,  supra.  with  the  plaintiff,  can  be  sustained,  and 

1*  The    right    of    competition    is    not  whether  the  latter   claim   is   maintain- 

such  a  right   (see  note  8,  supra),  per-  able  in  law.     I  do  not  think  that  dis- 

haps  because  its  alleged  exercise  is  not  tinction    can    prevail.      There   was    the 

so   inconsistent   with   an    intent   to   do  same   wrongful    intent   in   both    eases; 
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ingly  been  supposed  that  it  is  equally  actionable  (in  the  absence  of 
justification)  to  persuade  a  person  to  violate  a  contract  or  to  refrain 
from  contracting. 

To  what  extent  is  this  supposition  a  valid  one  ?  There  is  at  least 
this  difference  between  the  cases,  that  the  presumption  of  "malice" 
which  is  present  where  one  intentionally  procures  the  breach  of  a 
contract  is  lacking  where  one  procures  another  to  refrain  from 
contracting  so  that  it  is  necessary  for  the  plaintiff,  in  order  to  make 
out  a  prima  facie  case,  not  only  to  show  that  the  defendant  induced 
the  third  person  to  refrain  from  contracting,  but  also  that  the  cir- 


wrongful  because  malicious.  Tliere  was 
the  same  kind  of  injury  to  the  plaintiff. 
It  seems  rather  a  fine  distinction  to 
say  that,  where  a  defendant  maliciously 
induces  a  person  not  to  carry  out  a 
contract  already  made  with  the  plain- 
tiff, and  so  injures  the  plaintiff,  it  ia 
actionable,  but  where  he  injures  the 
plaintiff  by  maliciously  preventing  a 
person  from  entering  into  a  contract 
with  the  plaintiff,  which  he  would  other- 
wise have  entered  into,  it  is  not  action- 
able. At  any  rate  it  appears  to  me 
that,  on  the  principle  acted  on  in  the 
case  of  Gregory  v.  Brunsmck  (1844)  6 
Mann.  &  G.  953,  7  Scott,  N.  R.  972, 
where  defendants  conspire  or  combine 
together  maliciously  to  injure  the  plain- 
tiff by  preventing  persons  from  enter- 
ing into  contracts  with  him,  and  injury 
results  to  the  plaintiff,  it  is  actionable. 
The  judgments  in  the  case  of  Mogul  8. 
8.  Co.  r.  McGregor  [1892]  A.  C.  25, 
61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S. 
1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L. 
Cas.  120,  56  J.  P.  101,  in  the  House  of 
Lords,  seem  to  show  that  such  a  com- 
bination, if  followed  by  damage  to  the 
plaintiff,  is  actipnable." 

But  the  opinions  rendered  by  the 
other  members  of  the  same  court  seem 
to  limit  the  right  of  action  for  mali- 
ciously inducing  others  to  refrain  from 
business  relations  with  the  plaintiff  to 
cases  where  the  act  is  done  by  a  com- 
bination. 

And  the  same  judge,  in  Flood  v.  Jack- 
son [1895]  2  Q.  B.  21,  said:  "Now, 
it  is  clear  that  merely  to  persuade  a, 
person  who  has  contracted  to  break  his 
contract  gives  no  cause  of.  action  at  all. 
But  if  it  is  done  maliciously,  for  the 
purpose  of  injuring  the  person  to  whom 
the  advice  is  given,  or  for  the  purpose 
of  injuring  someone  else,  the  person 
against  whom  the  malice  is  directed  and 


carried  out  has  a  cause  of  action,  not 
on  the  ground  of  the  persuasion  to 
break  the  contract,  but  on  the  ground 
of  the  malice  directed  against  him.  To 
my  mind  the  result  is  the  same  whether 
the  persuasion  is  to  break  a  contract  or 
not  to  make  a  contract.  One  person  has 
a  perfect  right  to  advise  another  not 
to  make  a  particular  contract,  and 
that  other  is  at  perfect  liberty  to  fol- 
low that  advice.  But  if  the  first  person 
uses  that  persuasion  with  intent  to  in- 
jure the  other,  or  to  injure  the  person 
with  whom  he  is  going  to  make  the 
contract,  then  the  act  is  malicious,  and 
the  malice  makes  that  unlawful  which 
would  otherwise  be  lawful." 

So,  also,  Hawkins,  J.,  in  Allen  v. 
Flood  [1898]  A.  C.  1  (at  p.  21),  said: 
"For  the  defendant  it  was  urged  that 
without  conspiracy  there  was  no  legal 
cause  of  action  arising  out  of  the  con- 
duct of  the  defendant.  Upon  this  point, 
however.  Lord  Esher,  in  Temperton  v. 
Russell  [1893]  1  Q.  B.  715,  distinctly 
expressed  his  opinion  that  there  was  no 
substantial  distinction  between  a  ma- 
licious inducement  to  break  and  a  sim- 
ilar inducement  not  to  enter  into  new 
contracts  of  service,  and  that  the  latter 
claim  was  maintainable  without  the 
element  of  conspiracy.  In  this  I  cor- 
dially agree.  A  person  whose  livelihood 
is  earned  by  working  for  others  needs 
a  constant  succession  of  contracts  for 
employment  for  the  profitable  mainte- 
nance of  his  calling.  Whether  such 
contracts  are  for  longer  or  shorter  pe- 
riods is  immaterial.  Without  such  en- 
gagements his  calling  could  not  exist. 
Wrongfully  to  induce  an  employer  to 
break  his  contract  and  discharge  his 
workman  is  wrongfully  to  injure  that 
workman  by  disabling  him  from  earn- 
ing his  wages.  Wrongfully  to  coerce  an 
employer  to  terminate  an  existing  con- 
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cumstances,  including  the  relations  of  the  parties  to  one  another, 
are  such  that  an  inference  of  wrongful  intent  may  legitimately  be 
drawn, — in  other  words,  that  while  to  persuade  another  to  do  what  it 
is  known  that  he  may  not  lawfully  do  unequivocally  indicates  wrong- 
ful intention  against  the  party  injured  thereby,  to  persuade  an- 
other to  do  what  he  may  lawfully  do  is  an  equivocal  act  in  respect  of 
which  no  such  presumption  arises. 

But  the  supposition  under  consideration  implies  that  the  nature 
of  the  right  invaded  is  in  both  instances  the  same, — that  the  right  to 
immunity  from  interference  with  the  performance  of  a  contract  is 


tract  before  its  appointed  time  brings 
upon  the  employed  precisely  the  same 
character  of  injury.  The  coercion  of  a 
would-be  employer  not  to  enter  into  fu- 
ture contracts  for  employment  with  a 
particular  workman  prevents  that 
workman  from  earning  the  wages  which 
would  have  accrued  to  him  as  the  result 
of  his  employmnet.  In  each  of  these 
cases  the  sinister  object  of  the  wrong- 
doer is  the  same;  namely,  to  hinder 
the  workman  in  his  calling;  and  the 
same  character  of  injury  is  the  re- 
sult. I  fail  to  see  any  distinction  in 
principle  between  them.  In  the  present 
case  the  two  latter  wrongs  are  com- 
bined in  order  to  accomplish  the  same 
unlawful  object.  In  the  present  case 
the  malicious  motive  to  inflict  punish- 
ment upon  men  who  had  been  guilty 
of  no  wrong  is   added." 

In  Flood  V.  Jackson  [1895]  2  Q.  B. 
21,  Kennedy,  J.,  puts  the  question:  "Is 
there  any  principle  of  law  upon  which, 
if  a  person  is  injured  by  the  malicious 
inducement  of  his  discharge  from  his 
employer's  service,  or  by  the  malicious 
inducement  of  a  refusal  to  employ  him, 
that  person's  right  to  a  remedy  in  dam- 
ages against  the  malicious  inducer  can 
be  held  to  depend  upon  the  injury  being 
accompanied  by  or  inflicted  through 
a  breach  of  contract  between  him  and 
the  party  so  induced?  After  giving 
this  question  my  best  consideration,  I 
cannot  think  that  there  is  any  such 
principle,  and  I  am  greatly  fortified  in 
this  conclusion  by  the  language  of  Lord 
Esher,  M.  R.,  in  Temperton  v.  Russell 
ri893]  1  Q.  B.  715  at  p.  728."  And 
further  on  he  says:.  "I  am  of  opinion 
that  the  principle  applicable  to  all  these 
cases  is  the  same, — that  any  malicious 
disturbance  of  another  in  his  calling  or 
business,    causing   him    damage,    is    an 


actionable  wrong,  whether  it  operates, 
if  I  may  use  the  expression,  by  creating 
a  breach  of  an  existing  contract,  as  in 
Temperton  v.  Russell,  supra,  or,  as  here 
without  creating  any  breach  of  contract, 
by  depriving  him  of  his  actual  and  ex- 
isting employment,  or  of  the  future  em- 
ployment which  he  would  otherwise 
have  had.  It  is  the  injurious  and  un- 
justifiable infringement  of  a  profitable 
right." 

In  Leathern  v.  Craig  [1899]  2  I.  R. 
667,  O'Brien,  J.,  said:  "The  momen- 
tous conflict  in  that  case  [Allen  v. 
Flood]  was  between  the  assertion  of 
a  right,  for  which  the  name  of  liberty 
was  invoked,  to  do  what  would  not 
otherwise  be  legally  wrong,  with  a  mali- 
cious object,  and  the  earlier  and  wider 
liberty  to  earn  a  man's  bread  without 
Interference,  the  fundamental  law  of 
human  condition,  announced  by  reason 
alike  and  revelation, — a  law  non  scripta 
sed  facta,  ad  quam  non  docti,  sed  facti 
Sumus,  non  instituti  sed  imbuti,  quam 
ex  ipsa  natura  hausimus,  arripuimus, 
expressimus.  And  accordingly  the  Lord 
Chancellor  of  England,  in  the  broad  and 
masterly  exposition  of  the  law  whicli 
he  delivered,  in  accordance  with  the 
vast  preponderance  of  judicial  opinion, 
and  with  a  consciousness  of  the  gravity 
of  the  occasion,  of  his  position  as  the 
supreme  guardian  of  the  law,  and  of 
the  danger  in  which  his  great  trust 
stood  from  the  influence  of  passing  in- 
terests and  passions,  laid  down,  as  the 
broad  and  stable  foundation  of  his  judg- 
ment, that  it  was  an  inherent  part  of 
the  common  law  of  England  that  a  man 
had  a  right  tp  dispose  of  his  own  labor 
without  interference, — a  right  as  abso- 
lute as  light  and  life,  the  formal  as- 
sertion of  which  in  legal  decisions  no 
one  would  look  to  find,  because  it  is  the 
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merely  a  specific  form  of  a  general  right  to  immunity  from  inter- 
ference in  the  exercise  of  one's  own  rights  other  than  may  arise 
from  the  exercise  of  the  rights  of  others.  If  it  is  conceded  that  the 
underlying  right  is  as  broad  as  is  indicated  by  the  foregoing  state- 
ment, no  distinction  can  be  made  between  persuading  another  to 
break  a  contract  and  inducing  him  to  refrain  from  contracting, 
without  inventing  a  sort  of  indefinite,  innominate  right  to  persuade 
or  hold  out  inducements  to  another  to  do  an  act  which  he  may  law- 
fully do,  in  respect  to  which  right  one's  intent  is  not  open  to  inquiry, 
and  which  will  protect  one  from  liability  for  interference  resulting 
therefrom ;  and  its  corollary,  that  one  has  no  right  to  persuade  another 
to  do  what  such  other  may  not  lawfully  do. 

But  whether  it  is  expedient  to  undertake  the  protection  of  so 
broad  a  right  is  a  question  upon  which  the  courts  are  not  yet  agreed, 
as  has  been  pointed  out  in  the  preceding  section ;  for  in  the  ultimate 
analysis  the  question  whether  the  courts  will  undertake  to  investigate 
the  ethical  quality  of  a  transaction  is  one  of  expediency, — a  balancing 
of  social  advantage.  While  the  law  coincides  with  morality,  it  is 
not  coterminous  therewith. 

2659.  Liability  as  affected  by  character  of  means  used. — It  may  be 
regarded  as  definitely  settled  that  one  has  such  an  interest  in  the 
freedom  of  his  fellowmen  to  deal  with  him,  or  employ  him,  or  to  be 
employed  by  him,  if  they  choose  to  do  so,  as  to  give  him  a  right  of 
action  where  such  freedom  is  interfered  with,  to  his  injury,  by  means 

silent  and  unquestioned  basis  on  whicli  cise.  .  .  .  What  business  has  the 
the  whole  fabric  of  human  industry  person  who  commits  a  wrong  to  say 
rests,  though  it  stands  disclosed  in  va-  there  is  no  contract  that  he  causes  an- 
rious  legal  relations  and  analogies  that  other  to  break.  The  interest  that  exists 
have  approached  to  it.  This  was  the  is  invaded.  For  a  great  variety  of  pur- 
solid  ground  on  which  the  Lord  Chan-  poses  the  law  regards  and  protects  the 
cellor  based  his  answer  to  the  question,  state  of  things  that  actually  exists. 
'What  is  the  right  Infringed?' — a  Possession  gives  a  right  to  property  of 
ground  which  carries  in  it  the  negation  all  kinds.  Good  will  is  a  recognized 
of  any  distinction  between  the  breach  of  form  of  property,  and  is  capable  of  be- 
a  contract  and  the  renewal  or  continu-  ing  purchased,  assigned,  and  valued, 
ance  of  a  contract,— a  distinction  that  Yet,  what  is  good  will  but  a  thing  in 
the  present  case  puts  in  the  most  un-  expectancy,  as  Lord  Halsbury  puts  it? 
reasonable  light,  for  the  dealing  that  The  presumption  of  continuance  enters 
was  stopped  was  a.  dealing  that  had  ex-  into  all  branches  of  the  law,  from  the 
isted  for  several  years.  analogy  of  moral  and  physical  order; 
"The  right  infringed  is  the  right  to  life,  time,  trade,  are  made  up  of  suc- 
live  by  labour.     That  is  a  right  inde-  cessive   additions." 

pendent    of   contract;    and    the    fallacy  The  existence  and  defeat  of  rights  by 

lies  in  confounding  the  right  with  that  contract  are  not  essential  to  the  main- 

which  is  merely  the  occasion  of  its  ex-  tenance    of    an     action    for    malicious 

ercise,  arising  from  the  will  of  another ;  wrong  when  defendant  has  no  pretext 

but  the   right   and   the  wrong  are  the  of  justifiable  cause.     Walker  v.  Cronin 

same   where   there   is   the   actual   exer-  (1871)    107  Mass.  555. 
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which  overcome  their  wills  to  such  an  extent  as  to  prevent  the  exer- 
cise of  an  independent  volition.  Hence,  interference  with  one's 
business  or  employment  by  force,  threats  (always  keeping  in  mind 
that  persons  may  lawfully  announce  their  intention  to  do  that  which 
they  have  the  right  to  do)^  or  intimidation,  is  unlawful,''  and,  where 
productive  of  loss,  actionable. 

Liability  also  exists  where  the  means  used  consist  of  fraud  or 
defamation.* 

But  where  the  means  used  lie  in  persuasion  only,  exercised  under 
circumstances  in  which  it  does  not  amount  to  intimidation,  unanimity 
of  opinion  cases.  In  England,  and  in  most  of  the  states,  persuasion 
exercised  with  the  intention  of  inducing  a  breach  of  contract  is  ac- 
tionable, in  the  absence  of  a  sufficient  justification,  as  is  explained  in 
§  2658,  ante. 


1  Conway  v.  Wade  [1909]  A.  C.  506, 
510,  78  L.  J.  K.  B.  N.  S.  1025,  101 
L.  T.  N.  S.  248,  25  Times  L.  R.  779, 
53  Sol.  Jo.  754;  J.  P.  Parkinson  Go. 
V.  Building  Trades  Council  (1908) 
154  Cal.  581,  21  L.R.A.(N.S.)  553,  98 
Pac.  1027,  16  Ann.  Cas.  1165;  National 
Protective  Asso.  v.  Gumming  (1902) 
170  N.  Y.  315,  58  L.RA.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  Allro  J. 
Newton  Co.  v.  Erichson  (1911)  70  Misc. 
291,  126  N.  Y.  Supp.  949,  affirmed  with- 
out opinion  in  (1911)  144  App.  Div. 
939,  12t>  N.  Y.  Supp.  1111 ;  Cote  v.  Mur- 
phy (1894)  159  Pa.  420,  23  L.R.A.  135, 
39  Am.  St.  Rep.  686,  28  Atl.  190;  Ma- 
cauley  Bros.  v.  Tierney  (1895)  19  R. 
I.  255,  37  L.R.A.  455,  61  Am.  St.  Rep. 
770,  33  Atl.  1;  Payne  v.  Western  A. 
R.  Co.  (1884)  13  Lea,  507,  49  Am.  Rep. 
666. 

Lord  Watson,  in  Allen  v.  Flood 
[1898]  A.  C.  1  (at  p.  98),  said:  "It 
must  be  kept  in  view  that  the  question 
of  what  amounts  to  wrongful  coercion 
in  a  legal  sense  involves  the  same  con- 
siderations which  I  had  discussed  in 
relation  to  the  elements  of  a  civil  wrong 
as  committed  by  the  immediate  actor. 
According  to  my  opinion,  coercion, 
whatever  be  its  nature,  must,  in  order 
to  infer  the  legal  liability  of  the  person 
who  employs  it,  be  intrinsically  and  ir- 
respectively of  its  motive,  a  wrongful 
act." 

2  Immunity  in  interference  with  an- 
other's business  ceases  where  coercion, 
intimidation,  violence,  or  malicious  in- 
terference with  contract  rights  begins. 


AlUs-Chalmers  Co.  v.  Iron  Holders' 
Union   (1906)    150  Fed.  155. 

Every  man  has  the  right  to  fix  the 
price  of  his  own  labor,  to  work  for 
whom  he  pleases,  and  for  any  sum  he 
thinks  proper;  and  every  master  work- 
man has  equally  the  right  to  determine 
for  himself  whom  he  will  employ  and 
what  wages  he  will  pay.  Any  attempt 
by  force,  threat,  intimidation,  or  other 
coercive  means  to  control  a  man  in  the 
fair  and  legal  exercise  of  his  rights  is 
therefore  an  act  of  oppression,  and  any 
combination  for  such  a  purpose  is  a 
conspiracy.  Master  Stevedores'  Asso.  v. 
Walsh   (1867)   2  Daly,  1. 

"While  the  law  does  not  furnish  a 
shield  against  the  effects  of  fair  and 
honest  competition,  yet  injury  to  the 
business  of  another,  if  accomplished  by 
threats  or  coercion,  constitutes  a  ground 
of  action  for  damages  on  the  part  of 
the  person  so  injured."  Willner  v. 
Silverman  (1909)  109  Md.  341,  24 
L.R.A.(K.S.)    895,  71  Atl.  962. 

See  also  chapter  cxvi.,  §  2668,  chap- 
ter cxvii.,  §  2702;  chapter  cxviii., 
§  2727. 

3  As  to  interference  by  fraud  or  mis- 
representation, so  far  as  the  same  comes 
within  the  scope  of  the  topic  of  master 
and  servant,  see  chapter  cxvi.,  §  2669. 

As  to  interference  by  means  of  def- 
amation, see  chapter  Lxxxviii;  also 
chapter  cxvi.  §  2670;  chap,  cxvii. 
§   2707. 

"Sir  William  Blackstone,  in  bk.  III. 
chap.  viii.  §  5,  of  his  Commentaries, 
when  treating  of  malicious  and  slander- 
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Wkile  it  is  agreed  that  persuasion  of  another  to  do  or  to  refrain 
from  doing  what  he  may  lawfully  do  or  abstain  from  is  not  action- 
able,* even  where  accompanied  by  the  offer  of  a  collateral  benefit/ 
in  the  furtherance  of  the  persuader's  legitimate  interests,  it  is  a 
hotly  controverted  question  whether  such  persuasion  is  actionable, 
where  exercised  in  pure  malevolence.*  The  basis  for  this  difference 
of  opinion  is  discussed  in  §  2657,  ante. 

ouB  words,  classifies  as  actionable  words  kota    Retail    Merchants'    £    Hardware 

tending  to  a  man's  damage  and  deroga-  Dealers'  Asso.   (1907)    150  Fed.  413. 

tion  which  may  impair  or  hurt  his  trade  6  That  it  is  lawful  for  one  competing 

or   livelihood.      See    also   the    language  with  another  for  trade  to  offer  a  bonus 

of  Baron  Alderson  in  Hilton  v.  Eckers-  to  induce  trade,  although  such  act  may 

ley    (1856)    6    El.   &   Bl.   47,   25   L.   J.  result  in   injury  to   his   competitor,   is 

Q.   B.  N.   S.   199,  2  Jur.  N.   S.   587,   4  held   in  Mogul  8.  8.   Co.  v.  McGregor 

Week.  Rep.   326,  and  of  Bayley,  J.,  in  [1892]    A.    C.    55,   61   L.   J.    Q.    B.   N. 

Hannam  v.  Mockett    (1824)   2  Bam.  &  S.  295,  66  L.  T.  N.  S.  1,  40  Week.  Rep. 

C.   934,   4  Dowl.  &  R.   518"— Hawkins,  337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P. 

J.,  in  Allen  v.  Flood  [1898]  A.  C.  1,  17  101. 

Eng.  Rul.  Cas.  285.  See  also  chapter  cxvEi.,  §  2704. 

*In  Rice  v.  Albee   (1895)    164  Mass.  6  It   seems   advisable  to   repeat   that 

88,  41  N.  E.  122   (which  is  not  a  case  no  exhaustive  citation  of  cases   is  at- 

of   interference  with   relations   between  tempted  in  this  chapter.     Others  than 

master   and   servant ) ,   it   is   held   that  those  below  cited,  bearing  on  this  point, 

words  spoken  to  induce  another  to  re-  may  be  found  in  chapter  cxvi.,  §  2671; 

frain  from  entering  into  a  contract  are  chapter    cxvil.,    §    2703;    and    chapter 

not  actionable  where  it  is  not  alleged  cxviii.,  §  2726. 

that  the  words   spoken   were   false,   or  As    representative   of   the   view   that 

that    the    person    to    whom   they   were  persuasion  is  not  actionable,  even  where 

spoken  was  deterred  from  entering  into  actuated  by   malice,  we  may  take   the 

the  contract  by  any  acts  or  threats,  or  following  excerpt  from  the   opinion   of 

in  any  manner  except  by  persuasion.  Lord    Maenaghten,    in    Allen   v.    Flood 

"The  right  of  an  employer  to  free  [1898]  A.  C.  1  at  p.  151:  "I  do  not 
labor  is  subject  to  the  right  of  the  think  there  is  any  foundation  in  good 
laborer  to  hamper  him  by  many  expedi-  sense  or  in  authority  for  the  proposi- 
ents  short  of  fraud  or  intimidation  tion  that  a,  person  who  suffers  loss  by 
amounting  to  injury  to  the  person  or  reason  of  another  doing  or  not  doing 
property  of  those  who  desire  to  enter  some  act  which  that  other  is  entitled 
his  employ,  or  threats  of  such  injury,  to  do  or  to  abstain  from  doing,  at  his 
For  instance,  persuasion  not  amounting  own  will  and  pleasure,  whatever  his 
to  such  intimidation  is  lawful,  and  per-  real  motive  may  be,  has  a  remedy 
haps  the  same  may  be  said  of  social  against  a  third  person,  who,  by  persua- 
pressure,  even  when  carried  to  the  ex-  sion  or  some  other  means,  not  in  itself 
tent  of  social  ostracism,  not  including,  lawful,  has  brought  about  the  act  or 
however,  any  threat  in  a  business  point  omission  from  which  the  loss  comes, 
of  view.  .  .  .  Social  rights  and  even  though  it  could  be  proved  that 
privileges  must  take  care  of  themselves,  such  person  was  actuated  by  malice  to- 
The  law  cannot  prescribe  with  whom  wards  the  plaintiff,  and  that  his  con- 
one  shall  shake  hands  or  associate  as  a  duct,  if  it  could  be  inquired  into,  was 
friend."  L.  D.  Willcutt  d  Sons  Co.  v.  without  justification  or  excuse. 
Driscoll  {Tl90S)  200  Mass.  110,  23  L.R.A.  "The  case  may  be  different  where 
(N.S.)    1236,   85   N.  E.  897.  the    act    itself    to    which    the    loss    is 

It  is  not  unfair  competition,  intimi-  traceable  involves  some  breach  of  con- 

dation,  or  coercion  for  a  combination  to  tract    or    some    breach    of    duty,    and 

interfere    with    another's    business    by  amounts  to  an   interference  with  legal 

persuasion     or     any     peaceable    means,  rights.     There  the  immediate   agent   is 

Mcmtgomery  Wa/rd  £  Co.  v.  South  Da-  liable,    and    it   may   well    be   that   the 
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But  whichever  position  may  be  taken  in  any  jurisdiction  on  the 
question  whether  a  malevolent  intent  will  make  actionable  what  would 
not  be  actionable  Avhere  done  without  such  intent,  the  conclusion  as 
to  the  lawfulness  of  the  means  employed  is  the  same  where  such 


person  in  the  background,  who  pulls 
the  strings,  is  liable  too,  though  it  is 
not  necessary  in  the  present  case  to 
express   any   opinion  on   that   point. 

"But  if  the  immediate  agent  cannot 
be  made  liable,  though  he  knows  what 
he  is  about  and  what  the  consequences 
of  his  action  will  be,  it  is  difficult  to 
see  on  what  principle  a  person  less 
directly  connected  with  the  affair  can 
be  made  responsible  unless  malice  has 
the  effect  of  converting  an  act  not  in 
itself  illegal  or  improper  into  an  ac- 
tionable wrong.  But  if  that  is  the  ef- 
fect of  malice  why  is  the  immediate 
agent  to  escape?  Above  all,  why  is 
he  to  escape  when  there  is  no  one  else 
to  blame  and  no  one  else  answerable? 
And  yet  many  cases  may  be  put  of  harm 
done  out  of  malice  without  any  remedy 
being  available  at  law.  Suppose  a  man 
takes  a  transfer  of  a  debt  with  which 
he  has  no  concern,  for  the  purpose  of 
ruining  the  debtor,  and  then  makes  him 
bankrupt  out  of  spite,  and  so  inten- 
tionally causes  him  to  lose  some  benefit 
under  a  will  or  settlement, — suppose  a 
man  declines  to  give  a  servant  a  char- 
acter because  he  is  offended  with  the 
servant  for  leaving, — suppose  a  person 
of  position  takes  away  his  custom  from 
a  country  tradesman  in  a  small  village 
merely  to  injure  him  on  account  of 
some  fancied  grievance  not  connected 
with  their  dealings  in  the  way  of  buy- 
ing and  selling, — no  one,  I  think,  would 
suggest  that  there  could  be  any  remedy 
at  law  in  any  of  those  cases. 

"But  suppose  a  customer,  not  content 
with  taking  away  his  own  custom,  says 
something  not  slanderous  or  otherwise 
actionable  or  even  improper  in  itself, 
to  induce  a  friend  of  his  not  to  employ 
the  tradesman  any  more.  Neither  the 
one  nor  the  other  is  liable  for  taking 
away  his  own  custom.  Is  it  possible 
that  the  one  can  be  made  liable  for  in- 
ducing the  other  not  to  employ  the 
person  against  whom  he  has  a  grudge? 
If  so,  a  fashionable  dressmaker  might 
now  and  then,  I  fancy,  be  plaintiff  in  a 
very  interesting  suit.  The  truth  is  that 
questions  of  this  sort  belong  to  the 
province  of  morals  rather  than  to  the 


province  of  law.  Against  spite  and 
malice  the  best  safeguards  are  to  be 
found  in  self-interest  and  public  opin- 
ion. Much  more  harm  than  good  would 
be  done  by  encouraging  or  permitting 
inquiries  into  motives  when  the  immedi- 
ate act  alleged  to  have  caused  the  loss 
for  which  redress  is  sought  is  in  itself 
innocent  or  neutral  in  character,  and 
one  which  anybody  may  do  or  leave 
undone  without  fear  of  legal  consequen- 
ces. Such  an  inquisition  would,  I 
think,  be  intolerable,  to  say  nothing  of 
the  crobability  of  injustice  being  done 
by  juries  in  a  class  of  cases  in  which 
there  would  be  ample  room  for  specu- 
lation  and   wide   scope   for   prejudice." 

On  the  other  hand,  in  Ghiatovich  v. 
Hanchett  (1888)  88  Fed.  873,  it  is  said: 
"It  is  not  true  in  law — although  some 
authorities  to  that  effect  may  be  found 
— that  one  person  having  the  right  him- 
self may,  from  his  ill-will,  malice,  re- 
venge, or  other  evil  motive,  influence 
other  persons  to  do  the  same  thing." 

It  does  not  matter  whether  the  wrong- 
doer effects  his  object  by  persuasion  or 
by  false  representation.  The  courts 
look  through  the  instrumentality  or 
means  used  to  the  wrong  perpetrated 
with  malicious  intent,  and  base  the 
right  of  action  on  that.  Van  Horn  v. 
Van  Horn  (1894)  56  N.  J.  L.  318,  28 
Atl.  669. 

While  a  person  has  the  right  to  re- 
fuse to  have  business  relations  with  any 
person  whomsoever,  whether  his  refusal 
is  the  result  of  caprice  or  malice,  with- 
out laying  himself  liable  to  action  there- 
for, he  cannot  from  such  motives  influ- 
ence others  to  the  same  course  for  the 
purpose  of  injuring  the  business  of  such 
other.  The  act  and  the  accompanying 
motive  together  constitute  the  unlawful 
act.  Wesley  v.  Native  Lumber  Go. 
(1910)   97  Miss.  814,  53  So.  346. 

In  Delz  v.  Winfree  (1891)  80  Tex. 
400,  26  Am.  St.  Rep.  755,  16  S.  W. 
Ill,  it  is  said  that  a  person  has  an 
absolute  right  to  refuse  to  have  business 
relations  with  any  person  whomsoever, 
whether  the  refusal  is  based  upon  rea- 
son or  is  the  result  of  whim,  caprice, 
prejudice,  or  malice;  bat  that  such  priv- 
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means  consist  of  the  exercise  of  some  "absolute"  right,'  i.  e.,  a  right 
incident  to  the  ownership  or  control  of  property,'  or  growing  out  of 
contractual  relations,'  or  the  right  to  enter,  or  to  refuse  to  enter,  into 
contractual  relations." 

2660.  Justification. —  Justification  is  a  term  employed  to  denote 
the  presence  of  those  exceptional  circumstances  which  show  that  no 
tort  has  been  in  fact  committed.  It  denotes  the  exercise  in  good 
faith  (actual  or  presumed  ^)  of  some  right  on  the  part  of  the  actor, 
or  the  performance  of  a  duty,  which  will  preclude  his  being  held  ac- 
countable for  loss  thereby  occasioned  to  another.  The  existence  of 
the  right  or  duty  is  said  to  negative  the  presumption  of  an  inten- 
tion to  do  harm  for  harm's  sake,  which  arises  where  the  proposed 
infliction  of  loss  and  injury  upon  another  cannot  be  attributed  to 
any  legitimate  cause. ^  The  matter  of  good  faith  is  not  always  open 
to  inquiry,  however,  as  the  existence  of  certain  rights  in  the  actor 
(the  so-called  "absolute  rights,"  Cf.  §  2667  and  §  2659,  ante)  appears 
to  raise  so  conclusive  a  presumption  that  the  doer  had  his  own  bene- 
fit in  contemplation  that  no  evidence  of  which  the  case  is  susceptible 
can  be  produced  sufficient  to  carry  it  into  the  sphere  of  the  jury.* 
This  rule,  it  has  been  conjectured,  has  its  basis  in  considerations  of 

ilege  must  be  limited  to  the  individual  there   i8  no  law  which  can   reach  him 

action    of    the    party    who    asserts    the  for  so  doing,  it  is  not  equally  true  that 

right;   that  it  is  not  equally  true  that  he  can  always  from  such  motives  influ- 

one  person  may  from  such  motives  in-  ence    another    person    to    do    the    same 

fluence  another  person  to  do  the  same  without    incurring    legal    liability,    but 

thing;    but   that   if,   without   such  mo-  that  the  existence  of  such  liability  will 

tive,  the  cause  of  one  person's  interfer-  be  dependent  upon  special  facts  of  the 

ence  with  the  property  or  privileges  of  case. 

another    is    to    serve    some    legitimate  7  Cf.  §  2657,  ante;  §  2660,  post. 

right  or  interest  of  his  own,  he  may  do  8  Cf.  chapter  cxvi.,  §  2672. 

acts  himself,  or  cause  other  persons  to  9  Cf .  chapter  oxvi.,  §§  2673,  2674. 

do    them,    that    injuriously    affect    the  10  Cf.  chapter  cxvi.,  §  2675. 

third  party,  so  long  as  no  definite  legal  l  That  is,  presumed  from  the  nature 

right   of   such   third   party   is  violated,  of  the  right   exercised,   as   is  presently 

In   Graham  v.  St.  Charles  Street  R.  explained. 

Co.   (1895)    47  La.  Ann.  214,  27  L.R.A.  2  "The  existence  of  the  right  to  exer- 

416,  49  Am.  St.  Rep.  366,  16  So.  806,  cise  a  lawful  employment     .     .     .     neg- 

— an     action     for     damages,     brought  atives  the  presumption  of  malice  which 

against   a,    corporate   employer   and    its  arises  when  the   purposed   infliction   of 

foreman,   who   had   instructed   the   em-  loss  and  injury  upon  another  cannot  be 

ployees  'under  his   control  not   to   deal  attributed  to  any  legitimate  cause,  and 

at   plaintiff's   store,— it   was   held   that  is  therefore  presumably  due  to  nothing 

plaintiff   had   a   cause   of   action;    that  but  its  obvious  object  of  harm."     Per 

while  it  may  be  conceded  that  a  person  Lord  Field  in  Mogul  S.  S.   Co.  v.  Mc- 

has  an  absolute  right  to  refuse  to  have  ^regor  [l^^Z^  A.  C.  25,  61  L   J.  Q.  B. 

business     relations     with     any     P^^-son  N.  S.  295,  66  L.  T    N.  S.  1,  40  Week 

v/homsoever,    whether    the    refusal    be  Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56 

based  upon   reason  or  be  the  result  of  J.  P-  101. 

whim,  caprice,  prejudice,  or  malice,  that  8  cf.  chapter  cxvi.,  §  2666. 
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public  policy  and  expediency,  it  being  deemed  preferable  that  occa- 
sional malevolence  should  go  unpunished  rather  than  that  unoffend- 
ing persons  should,  in  the  exercise  of  such  rights,  be  exposed  to  the 
risk  of  litigation. 

But  where  the  act  is  referable  to  the  exercise  of  a  "common"  or 
"qualified"  right,  the  question  whether  it  was  in  fact  done  in  the 
exercise  of  such  a  right,  or  primarily  for  the  purpose  of  inflicting 
injury,  is  regarded  as  open  to  inquiry. 

In  this  connection  it  seems  desirable  to  digress  briefly  for  the 
purpose  of  noticing  two  modes  of  expression  likely  to  become  a  source 
of  confusion.  One  of  these  is,  that  no  justification  is  needed  for 
an  act  done  in  the  exercise  of  a  legal  right.  The  other  is,  that  an 
act  done  in  the  exercise  of  a  legal  right  is  justifiable.  To  speak 
of  two  identical  acts,  done  under  precisely  the  same  circumstances, 
as  being  in  the  one  case  justified  and  in  the  other  case  as  needing  no 
justification  is  an  apparent  inconsistency.  The  difference  is  in  the 
mode  of  approach,  which,  as  leading  to  the  same  conclusion,  it  would 
be  unnecessary  to  notice,  were  it  not  for  its  possible  significance  in 
relation  to  the  burden  of  proof.*  The  latter  statement  seems  to  imply 
that  the  intent  with  which  the  act  is  done  is  open  to  inquiry;  while 
the  former  may  mean  either  that  such  inquiry  is  foreclosed,  or  that 
the  defendant,  having  shown  a  right  to  exist  in  himself,  need  not 
produce  further  evidence  in  order  to  succeed. 

Since  the  existence  of  a  right  in  the  author  of  the  interference 

4  In  Read  v.  Friendly  8oc.  [1902]  2  It  was  not  a  case  of  a  prima  facie 
K.  B.  732,  1  B.  R.  C.  503,  Collins,  M.  cause  of  action,  based  on  the  fact  that 
R.,  said:  "It  is,  however,  very  desir-  a  breach  of  contract  had  been  brought 
able  to  guard  against  the  notion  that  about,  to  the  detriment  of  the  plaintiff, 
if  the  act  done  be  illegal,  'just  cause'  party  thereto,  by  a  stranger  to  the  con- 
may  still  be  averred  to  purge  the  wrong,  tract.  The  common  law  did  not  lightly 
For  instance,  where  illegal  means  have  extend  rights  arising  out  of  contracts 
been  used  to  bring  about  the  breach  to  and  against  persons  not  parties  there- 
of a  contract,  to  the  detriment  of  a  to,  owing  to  the  absence  of  privity  (see 
party  thereto,  'just  cause'  cannot  come  the  cases  collected  in  the  notes  to  Pas- 
into  the  discussion  at  all.  The  use  of  ley  v.  Freeman  [1790]  2  Smith  Lead, 
illegal  means  evidenced  malice,  and  in  Cas.  10th  ed.  64).  Some  nexus  had 
this  connection  malice  was  not  equiva-  to  be  established  between  the  plaintiff 
lent  to  'without  just  cause.'  The  cause  and  the  stranger,  and  this  was  found 
of  intervention  might  be  just,  but  the  in  malice.  Unless  the  plaintiff  could 
means  used  to  enforce  it  might  be  il-  show  this,  he  failed  to  bring  the  stran- 
legal.  The  common-law  action  threw  ger  into  such  relations  with  him  as  to 
the  burden  of  proof  on  the  plaintiff,  ground  a  cause  of  action,  and,  therefore, 
It  was  not  enough  for  him  to  show  the  burden  was  upon  the  plaintiff  to 
that  the  defendant  had  brought  about  prove  a  cause  of  action;  not  upon  the 
the  breach  of  a  contract  between  a  third  defendant  to  justify.  I  think  some  con- 
party  and  the  plaintiff.  He  had  to  show  fusion  has  crept  into  the  discussions  on 
that  it  was  done  maliciously,  and  the  this  matter  through  want  of  sufficient 
burden  of  proving  malice  lay  upon  him.  regard  to  these  elementary  points." 
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must  unite  with  good  faith  in  its  exercise  in  order  to  constitute  justi- 
fication, good  faith  alone  is  not  a  sufficient  justification.^ 

As  the  courts  have  found  occasion  to  remark,^  the  circumstances 
which  will  constitute  sufficient  justification  cannot  be  satisfactorily 
defined.  Opinions  differ  as  to  whether  the  existence  of  a  sufficient 
justification  is  a  question  for  the  court  or  for  the  jury.''     The  proba- 

^  South  Wales  Miners'  Federation  v.  justifica'tion  or   not:      'The  good  sense 

Glamorgan  Coal  Co.   [1905]   A.  C.  239,  of    the    tribunal    which   had    to    decide 

1  B.  R.  C.  1,  74  L.  J.  K.  B.  N.  S.  would  have  to  analyze  the  cireumstan- 
525,  53  Week.  Rep.  593,  92  L.  T.  N.  ces,  and  to  discover  on  which  aide  of 
S.  710,  21  Times  L.  R.  441;  Read  v.  the  line  each  case  fell.'  I  will  only 
Friendly  Soc.  [1902]  2  K.  B.  732,  1  add  that,  in  analyzing  or  considering 
B.  R.  C.  503,  71  L.  J.  K.  B.  N.  S.  the  circumstances,  I  think  that  regard 
994,  57  Week.  Rep.  115,  87  L.  T.  N.  S.  might  be  had  to  the  nature  of  the  con- 
493,  19  Times  L.  R.  20,  66  J.  P.  822;  tract  broken;  the  position  of  the  par- 
Cotter  V.  Osiorne  (1906)  16  Manitoba  ties  to  the  contract;  the  grounds  for  the 
L.  Rep.  397  (1909)  18  Manitoba  L.  Rep.  breach;  the  means  employed  to  procure 
471;  De  MirUco  v.  Craig  (1911)  207  the  breach;  the  relation  of  the  person 
Mass.  593,  42  L.R.A.  (N.S. )  1048,  94  procuring  the  breach  to  the  person  who 
N.   E.   317.  breaks  the  contract;   and  I  think,  also, 

6  In    Glamorgan    Coal    Co.    v.    South  to  the  object  of  the  person  in  procuring 

Wales  Miners'  Federation  [1903]   2  K.  the  breach." 

B.  545,  it  was  said  by  Romer,  L.  J.:  And  the  same  judge  said  in  Qiblan  v. 
"When  a  person  has  knowingly  pro-  National  Amalgamated  Labourers' 
cured  another  to  break  his  contract,  it  Union  [1903]  2  K.  B.  600,  1  B.  R.  C. 
may  be  difficult  under  the  circumstances  528 :  "Now,  since  the  decision  of  the 
to  say  whether  or  not  there  was  'suffi-  Plouse  of  Lords  in  the  case  of  Quinn  v. 
cient  justification  or  just  cause'  for  his  Leathern  [1901]  A.  C.  495,  1  B.  R.  C. 
act.  i  think  it  would  be  extremely  diffi-  197,  70  L.  J.  C.  P.  N.  S.  76,  65  J.  P. 
cult,  even  if  it  were  possible,  to  give  708,  50  Week.  Rep.  139,  85  L.  T.  N.  S. 
a  complete  and  satisfactory  definition  289,  17  Times  L.  R.  749,  I  take  it  to 
of  what  is  'sufBcient  justification,'  and  be  clear,  even  if  it  had  not  been  clear 
most  attempts  to  do  so  would  probably  before,  that  a  combination  of  two  or 
be  mischievous.  I  certainly  shall  not  more  persons,  without  justification,  to 
make  the  attempt.  In  particular  I  do  injure  a  workman  by  inducing  employ- 
not  think  it  necessary  or  useful  to  dis-  ers  not  to  employ  him  or  continue  to 
cuss  the  point  as  to  how  far  the  ques-  employ  him,  is,  if  it  results  in  damage 
tion  of  justification  can  be  assimilated  to  him,  actionable.  But,  although  1 
to  the  question  of  malice  in  cases  of  think  there  is  no  difficulty  in  stating 
libel  and  slander.  As  Collins,  M.  E.,  the  law,  I  fully  realize  that  considerable 
sand  in  Read  v.  Friendly  Soc.    [1902]  difficulty  may  often  arise  in  particular 

2  K.  B.  732,  739:  'It  is  not  at  all  cases  in  ascertaining  what  is  a  'justi- 
necessary  in  this  case  to  embark  upon  fication'  within  the  meaning  of  my 
the  question  whether  "without  just  statement.  As  to  this,  I  can  only  say 
cause"  is  a  complete  equivalent  for  that  regard  must  be  had  to  the  cir- 
what  was  meant  in  the  common  law  by  cumstances  of  each  case  as  it  arises, 
"malice."  I  am  inclined  to  think  that,  and  that  it  is  not  practically  feasible  to 
though  in  many  cases  adequate  as  a.  give  an  exhaustive  definition  of  the 
description,   it   is  not  coextensive  with  word  to  cover  all  cases." 

it,  nor  do  I  think  that  in  civil  actions  See  also  opinion  of  Lord  Loreburn  in 

any  more  than  in   criminal  it  will  be  Conway  v.  Wade  [1909]  A.  C.  506,  quot- 

possible  to  eliminate  motives  from  the  ed  in  chapter  cxvi,  §  2665,  note  4. 

discussion.'     I   respectfully   agree  with  7  It  has  been  held  on  the  one   hand 

what  Bowen,  L.  J.,  said  in  the  Mogul  that  the  question  whether  interference 

Case    (1889)'  L.  R.  23  Q.  B.  Div.  598,  with   another's   employment  was   justi- 

618,  when  considering  the  difficulty  that  fiable  is   a  question   for  the  jury    (see 

mie'ht  arise  whether  there  was  sufficient  chapter  cxvi,   §  2666,  note  7;    §  2689, 
M.  &  S.  Vol.  VII.— 513. 
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bility  is  that  it  is  a  mixed  question  of  law  and  fact,  the  existence  of 
a  right  in  the  author  of  the  interference  being  a  question  of  law  for 
the  court,  and  the  question  whether  it  was  in  fact  exercised  being 
for  the  jury. 

Justification  for  an  intentional  interference  with  another's  busi- 
ness may  be  found  in  the  exercise  of  the  right  of  competition,"  and 


note  1  [f  ] )  and  on  the  other  hand, 
that  whether  the  purpose  for  which  a 
strike  is  instituted  is  or  is  not  a  legal 
justification  for  it  is  a  question  of  law, 
to  be  decided  by  the  court  (see  chapter 
oxvii,  §  2700,  note  2). 

In  Huskie  v.  Oriffin  (1909)  75  N.  H. 
345,  27  L.R.A.(N.S.)  966,  74  Atl.  595, 
where  the  view  is  taken  that  justifica- 
tion lies  in  the  reasonableness  of  the 
conduct  of  the  defendant  under  all  the 
circumstances  of  the  case,  it  was  held 
that  while,  in  the  view  of  the  court,  the 
question  of  reasonable  conduct,  whether 
in  relation  to  tangible  property  or  to 
intangible  rights,  is  one  of  fact  for  the 
jury,  there  are  still  legal  propositions 
involved  in  the  case.  It  must  be  deter- 
mined whether  there  is  anything  for 
the  jury  to  weigh — whether  the  evi- 
dence is  not  conclusive  one  way  or  the 
other  upon  the  issue  of  reasonable  con- 
duct. In  illustration  of  this  point,  the 
court  said:  "At  the  present  time  no 
one  would  think  of  submitting  to  a  jury 
the  question  whether  a  peaceful  strike 
for  higher  wages  was  reasonable.  They 
would  be  told,  as  matter  of  law,  that 
such  action  was  within  the  laborers' 
rights.  So  there  may  be  conduct  which 
is  clearly  unreasonable,  or  not  justi- 
fiable. An  illustration  of  such  conduct 
is  presented  by  the  second  ground  for 
recovery  in  this  case.  One  may  not 
interfere  with  his  neighbor's  open  mar- 
ket or  'reasonable  expectancies'  solely 
for  the  purpose  of  doing  harm." 

8  Mere  competition  by  rivals  in  trade, 
who  have  an  equal  right  to  carry  on  a 
like  business,  is  not  Improper  interfer- 
ence or  molestation.  North,  J.,  in  Allen 
V.  Flood  [1898]  A.  C.  1,  at  p.  40. 

Competition  in  trade,  employment,  or 
business  is  a  justification  for  interfer- 
ence with  the  business  of  a  competitor. 
London  Guarantee  <f  Acci.  Go.  v.  Horn 
(1903)  206  111.  493,  99  Am.  St.  Rep. 
185,  69  N.  E.  526,  affirming  (1902) 
101  III.  App.  355. 

In  Kemp  v.  Divwion  No.  241  (1910) 
153  III.  App.  344.     It  is  said:     "Every- 


one has  a  right  to  enjoy  the  fruits  and 
advantages  of  his  own  industry,  enter- 
prise, skill,  and  credit,  broadly  speak- 
ing. The  very  fact  of  its  universality, 
however,  implies  exceptions  and  limita- 
ations;  as,  for  instance,  this  right 
yields  to  competition.  He  has  no 
right  to  be  protected  against  compe- 
tition. If  loss  .  results  to  him  mere- 
ly through  competition  of  others, 
or  their  exercise  of  like  rights,  it  is 
damnum  absque  injuria,  unless  some 
superior  right  by  contract  or  otherwise 
is  interfered  with.  Another  limitation 
is,  that  upon  everyone  is  imposed  a 
correlative  duty — too  often  forgotten  by 
the  trades  unionists  and  employers 
alike — not  to  interfere  unjustifiably 
with  the  exercise  by  others  of  the  same 
right." 

Acts  of  interference  with  one's  right 
to  pursue  his  business  are  justified 
when  done  by  a  defendant  for  the  pur- 
pose of  furthering  his  interests  as  a 
competitor.  Beehman  v.  Marsters 
(1907)  195  Mass.  205,  11  L.R.A.(N.S.) 
201,  122  Am.  St.  Rep.  232,  80  N.  E. 
817,  11  Ann.  Cas.  332. 

Every  man  has  a  right  to  use  the 
fruits  and  advantages  of  his  enterprise, 
skill,  and  credit.  He  has  no  right  to 
be  protected  from  competition,  but  he 
has  a  right  to  be  protected  from  wan- 
ton, malicious  interference,  disturbance, 
or  annoyance.  If  the  disturbance  or 
loss  comes  as  a  result  of  competition, 
it  is  damnum  absque  injuria,  unless 
some  superior  right  by  contract  or  other- 
wise is  interfered  with;  but  if  it  comes 
from  merely  wanton  or  malicious  acts 
of  others,  without  the  justification  of 
competition  or  service  of  any  interest 
or  lawful  purpose,  it  then  stands  on  a 
different  footing.  A  right  is  then  en- 
larged into  a  wrong.  Lewis  v.  Buie- 
Hodge  Lumber  Go.  (1908)  121  La.  658, 
46  So.  685. 

"Every  man  has  a  right,  under  the 
law,  as  between  himself  and  others,  to 
full  freedom  in  disposing  of  his  own 
labor  or  capital   according  to  his  own 
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the  loss  resulting  is  damnum  absque  injuria.  It  is  said  in  a  Massa- 
chusetts case:^  "The  right  of  competition  rests  upon  the  doctrine  that 
the  interests  of  the  great  public  are  best  subserved  by  permitting  the 
general  and  natural  laws  of  business  to  have  their  full  and  free  oper- 
ation, and  that  this  end  is  best  attained  when  the  trader  is  allowed,  in 
his  business,  to  make  free  use  of  these  laws.  He  may  praise  his 
wares,  may  offer  more  advantageous  terms  than  his  rival,  may  sell  at 
less  than  cost,  or,  in  the  words  of  Bowen,  L.  J.,  in  the  Mogul  8.  8. 
Case  (1889)  L.  R.  23  Q.  B.  Div.  615,  may  adopt  the  'expedient  of 
sowing  one  year  a  crop  of  apparently  unfruitful  prices,  in  order,  by 
driving  competition  away,  to  reap  a  fuller  harvest  of  profit  in  the 
future.'  In  these  and  many  other  obvious  ways  he  may  secure  the 
customers  of  his  rival,  and  build  up  his  own  business,  to  the  destruc- 
tion of  that  of  others ;  and,  so  long  as  he  keeps  within  the  operation 
of  the  laws  of  trade,  his  justification  is  complete.  But  from  the 
very  nature  of  the  case,  it  is  manifest  that  the  right  of  competition 
furnishes  no  justification  for  an  act  done  by  the  use  of  means  which 
in  their  nature  are  in  violation  of  the  principle  upon  which  it  rests. 


will,  and  anyone  who  invades  that  right 
without  lawful  cause  or  justification 
commits  a  legal  wrong,  and,  if  followed 
by  an  injury  caussd  in  consequence 
thereof,  the  one  whose  right  is  thus  in- 
vaded has  a  legal  ground  of  action  for 
such  wrong.  Damage  inflicted  by  fraud 
or  misrepresentation,  or  by  the  use  of 
intimidation,  obstruction,  or  molesta- 
tion, with  malicious  motives,  is  with- 
out excuse,  and  actionable.  Competi- 
tion in  trade,  business,  or  occupation, 
though  resulting  in  loss,  will  not  be  re- 
stricted or  discouraged,  whether  con- 
cerning property  or  personal  service. 
Lawful  competition  that  may  injure 
the  business  of  another,  even  though 
successfully  directed  to  driving  that 
other  out  of  business,  is  not  actionable. 
Nor  would  competition  of  one  set  of 
men  against  another  set,  carried  on  for 
the  purpose  of  gain,  even  to  the  extent 
of  intending  to  drive  from  business  that 
other  set,  and  actually  accomplishing 
that  result,  be  actionable  imless  there 
was  actual  malice.  Malice,  as  here 
used,  does  not  merely  mean  an  intent 
to  harm,  but  means  an  intent  to  do 
a  wrongful  harm  and  injury.  An  intent 
to  do  a  wrongful  harm  and  injury  is 
unlawful ;  and  if  a  wrongful  act  is  done 
to  the  detriment  of  the  right  of  another, 
it  is  malicious;  and  an  act  maliciously 


done  with  the  intent  and  purpose  of 
injuring  another  is  not  lawful  com- 
petition." Doremus  v.  Hennessy  (1898) 
176  111.  608,  43  L.R.A.  797,  68  Am.  St. 
Rep.  203,  52  N.  E.  924. 

"Self-protection  may  cause  incidental 
injury  to  another.  Self-protection  does 
not  aim  at  malevolent  injury  to  an- 
other. The  law  views  an  injury  aris- 
ing from  competition  differently  from 
an  injury  done  in  persecution."  Mills 
V.  United  States  Printing  Co.  (1904) 
99  App.  Div.  605,  91  N.  Y.  Supp.  185. 

That,  in  the  exercise  of  the  right  of 
competition,  an  association  may  law- 
fully be  entered  into,  the  object  of 
which  is  to  adopt  measures  that  may 
have  a  tendency  to  impoverish  a,  fellow 
workman,  is  held  in  Com.  v.  Hunt 
(1842)  4  Met.  Ill,  38  Am.  Dec.  346. 

Lord  Morris  said  in  Mogul  8.  8.  Co. 
V.  McGregor  [1892]  A.  C.  25:  "I  en- 
tertain no  doubt  that  a  body  of  traders, 
whose  motive  object  is  to  promote  their 
own  trade,  can  combine  to  acquire,  and 
thereby  in  so  far  to  injure,  the  trade 
of  competitors,  provided  they  do  no 
more  than  is  incident  to  such  motive 
object,  and  use  no  unlawful  means." 

'sMartell  v.  White  (1904)  185  Mass. 
255,  64  L.R.A.  260,  102  Am.  St.  Rep. 
341,  64  N.  E.  1085. 
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The  weapons  used  by  the  trader  who  relies  upon  this  right  for  justi- 
fication must  be  those  furnished  by  the  laws  of  trade;  or,  at  least, 
must  not  be  inconsistent  with  their  free  operation.  No  man  can 
justify  an  interference  with  another  man's  business  through  fraud 
or  misrepresentation,  nor  by  intimidation,  obstruction,  or  molesta- 


tion. 


It  has  been  suggested  that  the  term  "competition,"  as  here  used, 
is  broad  enough  to  include  all  conflicts  of  temporal  interests;'^  but 
the  tendency  appears  to  be  to  regard  it  in  a  more  restricted  sense.'^ 

To  bring  the  case  withiu  the  operation  of  the  above  principle. 


10  The  acts  of  striking  members  of  ii 
labor  union  in  picketing  the  premises 
of  their  former  employers,  and  in  the 
use  of  threats,  assaults,  and  other  acts 
of  intimidation,  for  the  purpose  of  pre- 
venting others  from  working  for  them, 
cannot  be  justified  on  the  ground  that 
they  are  done  in  the  course  of  labor 
competition,  for  the  promotion  of  the 
welfare  of  union  laborers.  Barnes  v. 
Chicago  Typographical  Union  (1908) 
232  111.  424,  14  L.R.A.(N.S.)  1018,  83 
N.  E.  940,  13  Ann.  Cas.  54. 

In  Davis  v.  New  England  B.  Pub.  Co. 
(1909)  203  Mass.  470,  25  L.R.A.(N.S.) 
1024,  133  Am.  St.  Rep.  318,  89  N.  B. 
565  (which  was  an  action  to  enjoin  the 
omission  of  plaintiff's  name  from  a  cer- 
tain business  directory),  it  was  said 
that  one's  desire  to  advance  his  own  in- 
terests in  competition  is  not  a  justifica- 
tion for  attempting  to  interfere  with 
another's  business  by  misstatement  and 
the  making  of  a  false  and  misleading 
publication. 

A  combination  between  persons  mere- 
ly to  regulate  their  own  conduct  of  af- 
fairs is  allowable,  and  a,  lawful  com- 
bination, though  others  may  be  in- 
directly affected  thereby;  but  a  com- 
bination to  do  injurious  acts  expressly 
directed  to  another,  by  way  of  intimi- 
dation or  constraint,  either  of  himself 
or  of  persons  employed  or  seeking  to  be 
employed  by  him,  is  outside  of  allow- 
able competition,  and  unlawful.  Bald- 
vnn  V.  Escanaia  Liquor  Dealer^  Asso. 
(1911)    165  Mich.  98,  130  N.  W.  214. 

11  See  dissenting  opinion  of  Holmes, 
J.,  in  Yegelahn  v.  Ountner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077. 

In  L.  D.  Willcutt  &  Sons  Co.  v.  Dris- 
coll  (1908)  200  Mass.  110,  23  L.R.A. 
(N.S.)    1236,   85   N.   E.  897,   it  is  said 


that  the  contest  between  an  employer 
and  employee  is  only  competition  on  a 
wide  basis. 

The  combination  of  labor  unions  and 
their  members  to  strike,  and  further,  to 
enforce  the  strike,  and,  if  possible,  to 
bring  the  employers  to  term  by  prevent- 
ing them  from  obtaining  other  work- 
men, is  not  unlawful,  because  grounded 
on  just  cause  or  excuse;  being  the  eco- 
nomic advancement  of  the  laborer  and 
the  competition  of  labor  against  capi- 
tal. Allis-Chalmers  Co.  v.  Iron  Mold- 
ers'  Union  (1906)  150  Fed.  155. 

18  In  London  Ouarcmtee  £  Acci.  Go.  v. 
Sorn  (1903)  206  111.  493,  99  Am.  St. 
Rep.  185,  69  N.  E.  526,  affirming  (1902) 
101  111.  App.  355,  the  court,  commenting 
on  the  statement  of  Holmes,  J.,  in  his 
dissenting  opinion  in  Yegelahn  v.  Gnnt- 
ner  (1896)  167  Mass.  92,  35  L.R.A.  722, 
57  Am.  St.  Rep.  443,  44  N.  E.  1077, 
that  the  policy  of  permitting  free  com- 
petition is  not  limited  to  struggles  be- 
tween persons  of  the  same  class,  com- 
peting for  the  same  end,  but  that  it 
applies  to  all  conflicts  of  temporal  in- 
terests, said  that  the  authorities  which 
look  upon  competition  as  a  justification 
have  regarded  the  term  in  a  more  re- 
stricted sense,  and  have  given  to  it  its 
ordinary  meaning  and  signification. 

In  Barnes  v.  Chicago  Typographical 
Union  (1908)  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann.  Cas. 
54,  it  is  said:  "The  controversies  be- 
tween labor  unions  and  employers  have 
occasionally  developed  some  curious  and 
unusual  notions  of  what  constitutes 
competition,  but  they  have  never  been 
generally  adopted  and  have  not  been 
approved  by  the  courts.  It  is  true  that 
competition  in  business  justifies  action 
for  the  benefit  of  one  of  the  competing 
parties  which  results  in  injury  to  the 
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the  benefit  to  the  author  of  the  interference  must  be  direct;  and  a 
remote  or  indirect  benefit  constitutes  no  justification.^*     So,  the  sym- 


other,  and  a  reason  frequently  given  is 
that  the  general  public  benefits  out- 
weigh occasional  individual  losses.  One 
who  is  seeking  employment  for  himself 
may  offer  to  work  on  any  terms  that  he 
may  choose,  and  the  exercise  of  his 
legal  right  may  result  in  the  discharge 
of  another  laborer.  But  that  rule  does 
not  apply  to  this  case.  It  is  not  very 
clear  what  is  meant  by  competition  for 
the  purpose  of  promoting  the  welfare 
of  the  union  and  its  members;  but  it 
is  clear  that  the  union  and  its  members 
were  not  in  competition  with  the  com- 
plainants in  respect  to  labor  or  any- 
thing else.  The  members  of  the  union 
had  left  the  service  of  the  complain- 
ants; and  their  only  purpose  was  to 
prevent  the  complainants  from  carrying 
on  their  business.  They  were  endeavor- 
ing to  compel  the  complainants  to  sub- 
mit to  their  dictation  by  depriving  the 
complainants  of  their  legal  right  to 
employ  such  laborers  as  they  might 
choose.  If  there  is  a,  combination  to 
injure  a  person  because  he  refuses  to 
comply  with  some  demand  where  he  has 
a  legal  right  to  refuse,  there  is  no  way 
of  classifying  acts  in  furtherance  of 
such  purpose  as  competition.  The  acts 
alleged  in  the  bill  were  directed  pri- 
marily against  the  complainants  for 
the  purpose  of  doing  them  harm,  and 
that  sort  of  action  is  not  lawful  compe- 
tition." 

Members  of  a  union  which  is  con- 
ducting a  strike  against  the  employer 
are  not  in  competition  with  him  for  the 
services  of  his  employees,  so  as  to  justi- 
fy them  in  endeavoring  to  induce  his 
employees  to  leave  by  bribes  and  offers 
of  money,  and  by  offering  to  procure  for 
them  work  in  other  places,  or  offering 
them  transportation  to  leave  the  city. 
Barnes  v.  Chicago  Typographical  Union 
(1908)  232  111.  424,  14  L.R.A.  (N.S.) 
1018,  83  N.  E.  940,  13  Ann.  Gas.  54. 

Neither  a  union  of  workmen  engaged 
in  the  printing  trade,  nor  a  trades  coun- 
cil composed  of  representatives  of  af- 
filiated unions,  can  justify  interference 
with  the  business  of  a  newspaper  pub- 
lisher, as  being  an  act  of  competition. 
Barr  v.  Essex  Trades  Council  (1894)  53 
N.  J.  Eq.  101,  30  Atl.  881. 

The  union,  its  officers  or  members, 
are  not  competitors  of  an  employer  in 


the  labor  market,  so  that  their  inter- 
ference with  his  labor  supply  may  be 
regarded  as  the  result  of  fair  compe- 
tition. George  Jonas  Class  Go.  v.  Glass 
Bottle  Blowers'  Asso.  (1911)  77  N.  J. 
Eq.  219,  41  L.R.A.(N.S.)  445,  79  Atl. 
262,  affirming  (1907)  72  N.  J.  Eq.  653, 
66  Atl.  953. 

See  also,  as  holding  in  effect  that  the 
officers  of  the  affiliated  unions  of  a 
certain  trade  sustain  no  such  relation  to 
an  employer  as  will  justify  their  in- 
terfering in  his  business  by  threaten- 
ing to  call  out  the  employees  of  cus- 
tomers in  case  such  customers  purchase 
goods  of  the  employer,  the  case  of  Al- 
fred W.  Booth  £  Bro.  v.  Burgess  (1906) 
72  N.  J.  Eq.  181,  65  Atl.  226. 

13  "As  between  themselves,  the  prin- 
ciple which  warrants  competition  per- 
mits also  r.easonable  efforts  of  a  proper 
kind  which  have  a  direct  tendency  to 
benefit  one  party  in  his  business  at  the 
expense  of  the  other.  It  is  no  legal 
objection  to  action  whose  direct  effect 
is  helpful  to  one  of  the  parties  in  the 
struggle  that  it  is  also  directly  detri- 
mental to  the  other.  But  when  action 
is  directed  against  the  other  primarily 
for  the  purpose  of  doing  him  harm,  and 
thus  compelling  him  to  yield  to  the 
demand  of  the  actor,  and  this  action 
does  not  directly  affect  the  property  or 
business  or  status  of  the  actor,  the  case 
is  different,  even  if  the  actor  expects  to 
derive  a  remote  or  indirect  benefit  from 
the  act."  Berry  y.  Donovan  (1905)  188 
Mass.  353,  5  L.R.A. (N.S.)  899,  108  Am. 
St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Gas. 
738. 

The  fact  that  indirectly  a  union  is 
aided  by  a  boycott  in  the  struggle  for 
a  better  rate  of  wages  and  shorter  hours 
of  service  does  not  justify  the  injury  to 
the  employer's  business.  Alhro  J.  New- 
ton Co.  V.  Erickson  (1911)  70  Misc. 
291,  126  N.  Y.  Supp.  949  (affirmed  with- 
out opinion  in  [1911]  144  App.  Div. 
939,  129N.  Y.  Supp.  1111). 

The  existence  of  a  right  to  divert 
trade  of  persons  not  directly  interested 
in  an  industrial  dispute  by  coercion  is 
denied  (with  a  single  qualification)  in 
Iron  Molders'  Union  v.  Allis-Chalmers 
Co.  (1908)  20  L.R.A.(N.S.)  315,  91  G. 
C.  A.  631,  166  Fed.  45  (an  action  for 
an  injunction),  wherein  the  court  said 
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pathy  felt  by  members  of  another  union  with  the  efforts  of  fellow 
workmen  of  a  different  class,  engaged  in  a  different  occupation,  to 
improve  their  condition,  does  not  give  them  sufficient  interest  in  the 
result  to  justify  their  act,  if  their  act  requires  justification;  their 
interest  being  too  remote  and  too  uncertain." 

2661.  Effect  of  motive  or  intent  upon  liability. — The  effect  upon 
the  legality  of  an  act  of  the  motive  or  intent,  with  which  it  is  done 
has  been  a  vexed  question.  A  laiige  part  of  the  difficulty  attendant 
upon  the  subject  appears  to  be  due  to  a  tendency  to  confuse  "motive" 
with  "intent;"  and  even  with  "object"  or  "purpose."  "Motive," 
however,  though  loosely    used  to  denote  the    object  of  action,  is, 

that  "in  contests  between  capital  and  to  United  States  Supreme  Court  dis- 
labor,  the  only  means  of  injuring  each  missed  in  (1911)  219  U.  S.  581,  55  L. 
other  that  are  lawful  are  those  that  ed.  345,  31  Sup.  Ct.  Rep.  472. 
operate  directly  and  immediately  upon  Interference  by  a  labor  union  with 
the  control  and  supply  of  work  to  be  another's  business  by  a  refusal  to  han- 
done  and  of  labor  to  do  it,  and  thus  di'  die  supplies  sold  by  him,  on  account 
rectly  affect  the  apportionment  of  the  of  his  having  furnished  supplies  to 
common  fund;  for  only  at  this  point  one  who  had  been  declared  unfair,  is 
exists  the  competition,  the  evils  of  not  in  the  bona  fide  exercise  of  trade, 
which  organized  society  will  endure  is  without  just  cause,  and  is  therefore 
rather  than  suppress  the  freedom  .  .  .  malicious,  its  immediate  motive  being 
of  the  individual."  It  was  held  in  this  to  show  what  punishment  and  disaster 
case  that  striking  employees  would  not  necessarily  follow  a  defiance  of  their 
be  enjoined  from  inducing  employees  in  demands;  and  the  remote  motive  of 
factories  where  their  former  employer  wishing  to  better  their  condition  by  the 
is  attempting  to  get  the  work  done  to  power  so  acquired  will  not  constitute 
fill  his  contracts,  to  refuse  to  work  on  a  legal  justification.  Moores  v.  Brick- 
it,  apparently  on  the  theory  that  the  layers'  Union  (1889)  10  Ohio  Dec.  Re- 
strikers    and    their    former    employers  print,  665. 

were  competitors  with  respect  to  the  In  Olive  v.  Van  Patten  (1894)  7 
work  to  be  done.  Tex.  Civ.  App.  630,  25  S.  W.  428,  it 
In  Hopkins  v.  Osoley  Stave  Co.  ( 1897 )  was  held  that  the  benefit  accruing  to 
28  C.  C.  A.  99,  49  U.  S.  App.  709,  83  the  members  of  a  retail  dealers  associ- 
Fed.  912,  a  suit  for  an  injunction,  the  ation  by  the  breaking  down  of  a  manu- 
court  held  that  the  conduct  of  labor  facturer  as  a  competitor  lor  the  con- 
organizations  in  declaring  a  boycott,  sumers'  trade  could  not  be  deemed  a 
to  be  made  effective  by  refusal  to  pur-  legitimate  purpose  which  would  justify 
chase  products  packed  in  machine-  their  action  in  urging  retail  dealers  not 
made  casks  or  barrels,  and  by  notifying  to  patronize  plaintiflf  on  account  of  his 
complainant's  customers  of  an  intention  selling  directly  to  consumers, 
to  do  so,  is  not  justifiable  on  the  ground  For  discussion  of  the  question  when 
that  the  acts  contemplated  were  legit-  interference  with  another's  employment 
imate  and  lawful  means  to  prevent  a  may  be  considered  an  act  of  competi- 
possible  future  decline  in  wages,  and  tion,  see  chapter,  cxvi.,  §  2684. 
to  secure  employment  for  a  greater  For  discussion  of  the  question  of  in- 
number  of  coopers.  terference  by  working  with  an  employ- 
Interference  by  a  labor  union  with  er's  labor  supply  as  an  exercise  of  the 
another's  patronage  is  not  justified  by  right  of  competition,  se  chapter  cxvil., 
the  fact  that  the  remote  object  sought  §  2711. 

is  a  benefit  to  its  own  members.    Amer-  14  Foster   v.    Retail    Clerks'    Interna- 

ican    Federation    of    Labor    v.    Buck's  tional  Protective  Asso.  (1902)  39  Misc. 

Stove    &    Range    Co.     (1909)     33    App.  48,  78  N.  Y.  Supp.  860. 
D.  C.  83,  32  L.R.A.(N.S.)   748    (appeal 
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properly  speaking,  a  mental  state  or  force  which  induces  an  act  of 
Tolition;  and  is  internal  or  subjective.  "Intent"  is  the  state  of 
mind  in  respect  to  intelligent  volition,  and,  though  also  internal 
and  subjective,  has  reference  to  an  external  act,  and  is  distinguish- 
able from  motive,  which  led  to  its  formation.  "Object"  or  "purpose," 
on  the  other  hand,  are  manifestly  external  and  objective,  and  sig- 
nify the  immediate  end  sought  to  be  obtained;  and  are  distinguish- 
able from  the  ultimate  end,  which  is  the  gratification  of  the  actor.  ^ 
It  is  established  law  that  an  evil  motive  alone  is  not  actionable.* 
This  statement  comprehends  two  propositions:  first,  that  an  act 
which  does  not  cause  loss  is  not  actionable  because  of  the  motive 
with  which  it  is  done;  second,  that  an  act  lawful  in  itself  does  not 
become  actionable  because  of  the  motive    with    which  it  is  done.' 


1  "Object"  and  "motive"  are  distin- 
guished by  Lord  Watson  in  Allen  v. 
Flood  [1898]  A.  C.  1,  17  Eng.  Rul.  Cas. 
285,  as  follows:  "The  object  of  an  act, 
that  is,  the  results  which  will  neces- 
sarily or  naturally  follow  from  the  cir- 
cumstances in  which  it  is  committed, 
may  give  it  a  wrongful  character,  but 
it  ought  not  to  be  confounded  with 
the  motive  of  the  actor.  To  discharge 
a  loaded  gun  is,  in  many  circumstances, 
a  perfectly  harmless  proceeding;  to  fire 
it  on  the  highway  in  front  of  a  restive 
horse  might  be  a  very  different  matter." 

And  see  Brisbane  Shipwrights'  Provi- 
dent Union  v.  Heggie  (1906)  3  Com- 
monwealth L.  R.  686,  in  note  7,  infra. 

2  See  note  in  62  L.R.A.  673,  on  "Effect 
of  bad  motive  to  make  actionable  what 
would  otherwise  not  be." 

8  The  leading  case  on  this  point  is 
Allen  V.  Flood  [1898]  A.  C.  1,  17  Eng. 
Rul.  Cas.  285,  from  the  opinions  in 
which  the  following  are  excepted:  Lord 
Watson  said  (p.  92)  :  "Although  the 
rule  may  be  otherwise  with  regard  to 
crimes,  the  law  of  England  does  not, 
according  to  my  apprehension,  take  in- 
to account  motive  as  constituting  an 
element  of  civil  wrong.  Any  invasion 
of  the  civil  rights  of  another  person  is 
in  itself  a  legal  wrong,  carrying  with  it 
liability  to  repair  its  necessary  or  na- 
tural consequences,  in  so  far  as  these 
are  injurious  to  the  person  whose  right 
is  infringed,  whether  th«  motive  which 
prompted  it  be  good,  bad,  or  indifferent. 
But  the  existence  of  a  bad  motive,  in 
the  case  of  an  act  which  is  not  in  itself 
illegal,  will  not  convert  that  act  into  a 


civil  wrong  for  which  reparation  is 
due.  A  wrongful  act,  done  knowingly 
and  with  a  view  to  its  injurious  conse- 
quences, may,  in  the  sense  of  law,  be 
malicious;  but  such  malice  derives  its 
essential  character  from  the  circum- 
stance that  the  act  done  constitutes  a 
violation  of  the  law.  There  is  a  claso 
of  cases  which  have  sometimes  been  re- 
ferred to  as  evidencing  that  a  bad  mo- 
tive may  be  an  element  in  the  composi- 
tion of  civil  wrong;  but  in  these  cases 
the  wrong  must  have  its  root  in  an 
act  which  the  law  generally  regards  as 
illegal,  but  excuses  its  perpetration  in 
certain  exceptional  circumstances,  from 
considerations  of  public  policy. 

"These  are  well  known  as  cases  of 
privilege,  in  which  the  protection  which 
the  law  gives  to  an  individual  who  is 
within  the  scope  of  these  considera- 
tions consists  in  this, — that  he  may 
with  immunity  commit  an  act  which  is 
a  legal  wrong,  and  but  for  his  privilege 
would  afford  a  good  cause  of  action 
against  him;  all  that  is  required  in 
order  to  raise  the  privilege  and  entitle 
him  to  protection  being  that  he  shall 
act  honestly  in  the  discharge  of  some 
duty  which  the  law  recognizes,  and 
shall  not  be  prompted  by  a  desire  to 
injure  the  person  who  is  affected  by  his 
act.  Accordingly,  in  a  suit  brought  by 
that  person  it  is  usual  for  him  to  allege 
and  necessary  for  him  to  prove  an  in- 
tent to  injure  in  order  to  destroy  the 
privilege  of  the  defendant.  But  none 
of  these  cases  tend  to  establish  that  an 
act  which  does  not  amount  to  a  legal 
wrong,   and  therefore  needs  no  protec- 
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tion,  can  have  privilege  attached  to  it; 
and  still  less  that  an  act  in  itself  law- 
ful is  converted  into  a  legal  wrong  if  it 
was  done  from  a  bad  motive.  .  .  . 
The  doctrine  laid  down  by  the  court  of 
appeal  in  this  case,  and  in  Temperton  v. 
Russell  [1893]  1  Q.  B.  715,  62  L.  J.  Q. 
B.  N.  S.  412,  4  Reports,  376,  69  L.  T. 
N.  S.  78,  41  Week.  Rep.  565,  57  J.  P. 
676,  with  regard  to  the  efficacy  of  evil 
motives  in  making  (to  use  the  words  of 
Lord  Esher)  'that  unlawful  which 
would  otherwise  be  lawful,'  is  stated  in 
wide  and  comprehensive  terms;  but  the 
majority  of  the  consulted  judges  who 
approved  of  the  doctrine  have  only 
dealt  with  it  as  applying  to  cases  of 
interference  with  a  man's  trade  or  em- 
ployment. Even  in  that  more  limited 
application  it  would  lead  in  some  cases 
to  singular  results.  One  who  committed 
an  act  not  in  itself  illegal,  but  attended 
with  consequences  detrimental  to  sev- 
eral other  persons,  would  incur  liability 
to  those  of  them  whom  it  was  proved 
that  he  intended  to  injure,  and  the  rest 
of  them  would  have  no  remedy.  A 
master  who  dismissed  a  servant  engaged 
from  day  to  day,  or  whose  contract  of 
service  had  expired,  and  declined  to 
give  him  further  employment  because 
he  disliked  the  man,  and  desired  to 
punish  him,  would  be  liable  in  an  ac- 
tion for  tort.  And  ex  pari  ratione,  a 
servant  would  be  liable  in  damages  to 
a  master  whom  he  disliked  if  he  left 
his  situation  at  the  expiry  of  his  en- 
gagement and  declined  to  be  re-engaged, 
in  the  knowledge  and  with  the  intent 
that  the  master  would  be  put  to  con- 
siderable inconvenience,  expense  and 
loss  before  he  could  provide  a  substi- 
tute. If  that  be  the  state  of  the  law, 
it  is  somewhat  remarkable  that  there 
is  no  case  to  be  found  in  the  books  of 
any  such  action  having  been  sustained." 
Lord  Hersehell  said  (p.  125)  :  "Great 
stress  was  laid  at  the  bar  on  the  cir- 
cumstances that  in  an  action  for  mali- 
ciously and  without  reasonable  and 
probable  cause  putting  in  motion  legal 
process  an  evil  motive  is  an  essential 
ingredient.  I  have  always  understood, 
and  I  think  that  has  been  the  general 
understanding,  that  this  was  an  ex- 
ceptional case.  The  person  against 
whom  proceedings  have  been  initiated 
without  reasonable  and  probable  cause 
is  prima  facie  wronged.  It  might  well 
have  been  held  that  an  action  always 
lay  for  thus  putting  the  law  in  motion. 


But  I  apprehend  that  the  person  tak- 
ing proceedings  was  saved  from  liability 
if  he  acted  in  good  faith,  because  it  was 
thought  that  men  might  otherwise  be 
too  much  deterred  from  enforcing  the 
law,  and  that  this  would  be  disad- 
vantageous to  the  public. 

"Some  of  the  learned  judges  cite  ac- 
tions of  libel  and  slander  as  instances 
in  which  the  legal  liability  depends  on 
the  presence  or  absence  of  malice.  1 
think  this  a  mistake.  The  man  who  de- 
fames another  by  false  allegations  is 
liable  to  an  action,  however  good  his 
motive,  and  however  honestly  he  be- 
lieved in  the  statement  he  made.  It 
is  true  that  in  a  limited  class  of  cases 
the  law,  under  certain  circumstances, 
regards  the  occasion  as  privileged,  and 
exonerates  the  person  who  has  made 
false  defamatory  statements  from  lia- 
bility if  he  has  made  them  in  good 
faith.  But  if  there  be  not  that  duty 
or  interest  which  in  law  creates  the 
privilege,  then,  though  the  person  mak- 
ing the  statements  may  have  acted  from 
the  best  of  motives,  and  felt  it  his  duty 
to  make  them,  he  is  none  the  less  lia- 
ble. The  gist  of  the  action  is  that  the 
statement  was  false  and  defamatory. 
Because  in  a  strictly  limited  class  of 
cases  the  law  allows  the  defense  that 
the  statements  were  made  in  good  faith, 
it  seems  to  me,  with  all  deference,  illog- 
ical to  affirm  that  malice  constitutes 
one  of  the  elements  of  the  torts  known 
to  the  law  as  libel  and  slander.  But 
even  if  it  could  be  established  that  in 
cases  falling  within  certain  well-defined 
categories,  it  is  settled  law  that  an 
evil  motive  renders  actionable  acts  oth- 
erwise innocent,  that  is  surely  far  from 
shewing  that  such  a  motive  always 
makes  actionable  acts  prejudicial  to 
another  which  are  otherwise  lawful,  or 
that  it  does  so  in  cases  like  the  present, 
utterly  dissimilar  from  those  within  the 
categories  referred  to." 

And  Lord  Shand  said  (p.  167)  :  "The 
exercise  by  a  person  of  a  legal  right 
does  not  become  illegal  because  the  mo- 
tive of  action  is  improper  or  malicious." 

Lord  Davy  said  (p.  172)  :  "To  per- 
suade a  person  to  do  or  abstain  from 
doing  what  that  person  is  entitled  at 
his  own  will  to  do  or  abstain  from  do- 
ing is  lawful  and  in  some  cases  meritor- 
ious, although  the  result  of  the  advice 
may  be  damage  to  another.  This,  I  will 
remind  your  Lordships,  is  not  a  case  of 
conspiracy.    I  do  not  say  whether,  if  it 
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were,  it  would  or  would  not  make  an 
essential  difference.  But  I  do  say  that  I 
am  not  aware  of  any  authority  binding 
on  til  is  House  for  holding,  and  it  humb- 
ly appears  to  me  to  be  against  sound 
principle  to  hold,  that  the  additional 
ingredient  of  malicious  motive  should 
give  a,  right  of  action  against  an  in- 
dividual for  an  act  which,  if  done  with- 
out malice,  would  not  be  wrongful,  al- 
though it  results  in  damage  to  a  third 
person.  The  case  of  libel  on  a  privileged 
occasion  is,  of  course,  altogether  dif- 
ferent. A  libel  is  held  to  be  excused  if 
the  words  comf)lained  of  were  used  on 
a  privileged  occasion.  But  that  excuse 
may  be  rebutted  by  proof  of  express 
malice  and  abuse  of  the  privilege. 

"In  my  opinion  the  somewhat  anomal- 
ous action  for  malicious  prosecution  is 
based  on  the  same  principle.  From  mo- 
tives of  public  policy  the  law  gives  pro- 
tection to  persons  prosecuting,  even 
where  there  is  no  reasonable  or  probable 
cause  for  the  prosecution.  But  if  the 
person  abuses  his  privilege  for  the  in- 
dulgence of  his  personal  spite,  he  loses 
the  protection,  and  is  liable  to  an  ac- 
tion, not  for  the  malice,  but  for  the 
wrong  done  in  subjecting  another  to 
the  annoyance,  expense,  and  possible 
loss  of  reputation  of  a  causeless  prose- 
cution." 

In  relation  to  this  subject,  Lord  Col- 
eridge, in  his  dissenting  opinion  in 
Bowen  v.  Ball  (1881)  L.  R.  6  Q.  B.  Div. 
333,  1  Eng.  Rul.  Cas.  717,  observed: 
"It  is,  I  believe,  admitted  that  if  a  man 
maliciously  endeavours  to  persuade  an- 
other to  break  a  contract,  but  fails  in 
his  endeavour,  the  malicious  motive  is 
not  in  itself  a  cause  of  action.  It  is, 
I  believe,  also  admitted,  except  by  Sir 
William  Erie,  whom,  I  think,  no  one 
has  ever  followed,  that  if  a  man  en- 
deavors to  persuade  another  to  break 
his  contract,  and  succeeds  in  his  en- 
deavour, yet  if  he  does  this  without 
what  the  law  calls  'malice,'  the  damage 
which  results,  however  great,  is  not  in 
itself  a  cause  of  action;  I  mean,  of 
course,  a  cause  of  action  against  him. 
But  if  the  damage  which  is  not  in  itself 
actionable  be  joined  to  a  motive  which 
is  not  in  itself  actionable,  the  two  to- 
gether form  a  cause  of  action.  This 
seems  a  strange  conclusion,  but  I  am 
reminded  of  the  analogies  of  libel  and 
conspiracy,  in  both  which,  it  is  said 
that  -malice  makes  that  same  thing  ac- 


tionable which  without  it  would  not  be 
so.  I  venture  to  think  that  in  this 
there  is  a  fallacy.  In  the  instance  of 
libel  there  is  not  even  an  apparent  par- 
allel, except  in  cases  of  prima  facie 
privilege.  A  statement  in  itself  de- 
famatory, made  deliberately  and  inten- 
tionally, is,  I  apprehend,  a  ground  of 
action,  however  pure  and  even  exalted 
may  be  the  motive  of  him  who  makes 
it.  The  case  of  privilege  is  an  exception 
to  the  general  law.  A  statement  that 
is  defamatory  and  untrue,  and  which 
may  do  irreparable  damage,  is  yet  pro- 
tected under  certain  conditions,  on  the 
ground  that  it  is  better  for  the  general 
good  that  individuals  should  occasional- 
ly suffer  than  that  freedom  of  com- 
munication between  persons  in  certain 
relations  should  be  in  any  way  impeded. 
But  the  freedom  of  communication 
which  it  is  desirous  to  protect  is  honest 
and  kindly  freedom.  It  is  not  expedient 
that  liberty  should  be  made  the  cloak 
of  maliciousness,  and  in  such  a  case  the 
general  law  applies.  It  is  not,  I  think, 
accurate  to  say  that  the  malice  makes 
the  statement  actionable.  Deliberate 
and  intentional  defamation  is  always 
actionable,  and  the  law  implies  that  a 
man  means  what  he  does,  save  that 
under  peculiar  and  exceptional  circum- 
stances the  law  will  not  make  the  im- 
plication which  it  makes  in  all  others. 
So,  too,  in  conspiracy.  The  gist  of  the 
civil  action,  as  of  the  criminal  offense, 
is  the  act  of  conspiracy  by  two  or  more 
minds  to  bring  about  certain  ends  by 
certain  means.  It  is  true  that  each 
separate  conspirator  might  not  in  some 
instances  be  actionable  nor  indictable 
for  attempting  to  do,  or  even  for  doing, 
with  the  utmost  malice  what  he  becomes 
actionable  or  indictable  for  conspiring 
to  do  with  others.  But  here,  too,  I 
conceive  that  from  the  act  of  conspiring 
to  bring  about  the  unlawful  end,  or  to 
use  the  unlawful  means,  the  law  im- 
plies that  malice  which  is  necessary  in 
law  to  ground  the  action,  or  support  the 
indictment.  If,  therefore,  the  suggested 
analogies  be  accurately  looked  at,  I 
think,  with  all  deference,  they  turn  out 
to  be  no  analogies  at  all.  I  do  not 
know,  except  in  the  case  of  Lumley  v. 
Gye  (1853)  2  El.  &  Bl.  216,  22  L.  J.  Q. 
B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep. 
432,  1  Eng.  Rul.  Cas.  706,  that  it  has 
ever  been  held  that  the  same  person, 
for  doing  the  same  thing,  under  the 
same  circumstances,  with  the  same  re- 
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suit,  is  actionable  or  not  actionable,  ac- 
cording to  whether  his  inward  motive 
was  selfish  or  unselfish  for  what  he  did. 
I  think  the  inquiries  to  which  this  view 
of  the  law  would  lead  are  dangerous  and 
inexpedient  inquiries  for  courts  of  jus- 
tice; judges  are  not  very  fit  for  them, 
and  juries  are  very  unfit." 

Lord  Lindley,  in  Quinn  v.  Leathern 
[1901]  A.  C.  495,  at  p.  535,  1  B.  R.  C. 
197;  said  that  Lord  Esher,  in  Temper- 
ton  V.  Russell  [1893]  1  Q.  B.  715,  62 
L.  Q.  B.  N.  S.  412,  4  Reports,  376,  69 
L.  T.  N.  S.  78,  41  Week.  Rep.  565,  57 
J.  P.  676,  went  too  far  in  making  lia- 
bility depend  on  motive  or  intention 
alone,  whether  anything  wrong  was 
done  or  not. 

In  Boots  v.  Grundy  (1900)  82  L.  T. 
N.  S.  769,  Bigham,  J.,  referring  to  al- 
legations in  a  complaint  for  inducing 
dealers  to  refuse  to  supply  plaintiffs, 
that  the  defendant's  acts  were  calculat- 
ed to  damage,  and  were  done  with  the 
intention  of  damaging,  the  plaintiffs  in 
their  business,  and  further,  that  they 
were  done  maliciously,  without  just 
cause  or  excuse,  said:  "These  allega- 
tions do  not  better  the  plaintiff's  posi- 
tion. The  intention  is  immaterial  if  the 
acts  themselves  are  not  wrongful,  and 
merely  to  say  they  are  unlawful  does 
not  make  them  so.  That  they  resulted 
in  loss  to  the  plaintiffs,  or  in  a  restric- 
tion of  their  trade,  is  equally  imma- 
terial, for  no  one  is  responsible  to  an- 
other for  the  consequence  of  a  lawful 
act.  It  is  useless  to  say  that  lawful 
acts  are  malicious  or  are  done  without 
just  cause  or  excuse,  for  no  lawful  act 
can  be  malicious  in  a  legal  sense,  nor 
does  it  require  to  be  defended  by  any 
just  cause  or  excuse.  It  carries  its 
just  cause  or  excuse  with  it.  Causes 
of  action  arise  out  of  acts  done,  not 
out  of  intentions,  nor  out  of  conse- 
quences; and  though  morally  a  man 
may  be  blamable  for  exercising  his 
rights  for  the  mere  purpose  of  hurting 
his  neighbor,  it  is  better,  in  my  view, 
that  he  should  be  condemned  in  the 
tribunal  of  public  opinion  than  that 
his  intention  should  be  the  subject  of 
inquiry  in  a  court  of  law." 

If  one  does  an  act  which  is  legal  in 
itself  and  violates  no  right  of  another, 
the  fact  that  this  rightful  act  is  done 
from  bad  motives  or  with  bad  intent 
toward  the  person  so  injured  thereby 
does  not  give  the  latter  a  right  of  ac-. 
tian    against    the    former.      Tennessee 


Coal,  Iron  <t  R.  Co.  v.  Kelly  (1909)   163 
Ala.  348,  60  So.  1008. 

An  evil  motive  which  may  inspire  the 
doing  of  an  act  will  not  of  itself  make 
th«  act  unlawful.  Union  Labor  Hos- 
pital Asso.  V.  Vance  Redwood  Lumber 
Co.  (1910)  158  Cal.  551,  33  L.R.A. 
(N.S.)   1034,  112  Pac.  886. 

The  simple  exercise  of  a  legal  right 
is  not  dependent  upon  the  nature  of  the 
motive  with  which  it  may  be  exercised. 
Chipley  v.  Atkinson  (1887)  23  Fla.  206, 
11  Am.  St.  Rep.  367,  1  So.  934. 

It  is  not  an  unlawful  interference 
with  the  trade  of  anothtet  to  advise  peo- 
ple to  deal  with  his  competitor;  nor 
does  the  fact  that  the  advice  is  given 
with  a  bad  or  malicious  motive  render 
it  unlawful  or  actionable.  Ulery  v. 
Chicago  Live  Stock  Exchange  (1894) 
54  111.  App.  233   {dictum). 

Beywood  v.  Tillson  (1883)  75  Me. 
225,  46  Am.  Rep.  373,  denies  that  where 
an  act  is  lawful  in  itself,  the  existence 
of  a  bad  motive  will  make  it  actionable. 

In  Bohn  Mfg.  Co.  v.  Eollis  (Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's 
Asso.)  (1893)  54  Minn.  223,  21  L.R.A. 
337,  40  Am.  St.  Rep.  319,  55  N.  W. 
1119,  it  is  said  that  if  an  act  be  law- 
ful,— one  that  the  party  has  a  legal 
right  to  do, — the  fact  that  he  may  be 
actuated  by  an  improper  motive  does 
not  render  it  unlawful. 

In  discussing  the  question  whether  a 
bad  motive  will  make  an  act  unlawful 
which  otherwise  would  be  lawful,  Park- 
er, Ch.  J.,  in  National  Protective  Asso. 
V.  Cumming  (1902)  170  N.  Y.  315,  68 
L.R.A.  135,  88  Am.  St.  Rep.  648,  63 
N.  E.  369,  although  admitting  that  there 
is  authority  for  the  proposition  that, 
if  an  act  is  prompted  wholly  by  malice 
and  with  desire  to  injure  others,  it  be- 
comes unlawful,  although  otherwise 
legal,  said:  "It  seems  to  me  illogical 
and  little  short  of  absurd  to  say  that 
the  everyday  acts  of  the  business  world, 
apparently  within  the  domain  of  com- 
petition, may  be  either  lawful  or  un- 
lawful according  to  the  motive  of  the  ac- 
tor. If  the  motive  be  good,  the  act  is 
lawful.  If  it  be  bad,  the  act  is  unlaw- 
ful. Within  all  the  authorities  uphold- 
ing the  principle  of  competition,  if 
the  motive  be  to  destroy  another's 
business  in  order  to  secure  busi- 
ness for  yourself,  the  motive  is  good; 
but,  according  to  a  few  recent  authori- 
ties, if  you  do  not  need  the  business, 
or  do  not  wish   it,  then  the  motive  is 
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There  is  no  exception  to  this  general  rule  in  the  case  of  interference 
with  one's  occupation  or  employment.* 


bad;  and  some  court  may  say  to  a 
jury,  who  are  generally  the  triors  of 
fact,  that  a  given  act  of  competition 
which  destroyed  A's  business  was  legal 
if  the  act  was  prompted  by  a  desire  on 
the  part  of  the  defendant  to  secure  to 
himself  the  benefit  of  it,  but  illegal  if 
its  purpose  was  to  destroy  A's  business 
in  revenge  for  an  insult  given." 

Malice  discp;jnected  with  the  infringe- 
ment of  a  lega,l  right  cannot  be  the  sub- 
ject of  an  action.  Richardson  v.  Wil- 
mington &  W.  iS.  Co.  (WOO)  126  N.  C. 
100,  35  S.  E.  235;  Holder  v.  Garmon 
Mfg.  Co.  (1905)  138  N.  C.  308,  50  S. 
E.  681. 

"If  an  act  be  lawful, — that  is,  one 
which  a  person  has  a.  legal  right  to  do, 
— ^the  fact  that  he  may  in  doing  it  be 
actuated  by  an  improper  motive  does 
not  render  it  unlawful."  State  v.  Van 
Pelt  (1904)  136  N.  C.  633,  68  L.R.A. 
760,  49  S.  E.  177,  1  Ann.  Cas.  495. 

It  is  immaterial  by  what  motive  one 
is  prompted  in  the  exercise  of  a  clear 
legal  right  or  the  performance  of  a 
duty.  Lancaster  v.  Harriburger  (1904) 
70  Ohio  St.  156,  65  L.R.A.  856,  71  N. 
E.  289,  1  Ann.  Cas.  248. 

"Malicious  motives  make  a  bad  act 
worse;  but  they  cannot  make  that 
wrong  which  in  its  own  essence  is  law- 
ful." Jenkins  v.  Fowler  ( 1855 )  24  Pa. 
308. 

In  Payne  v.  Western  do  A.  R.  Co. 
(1884)  13  Lea,  507,  49  Am.  Rep.  666, 
it  is  said  that  an  act,  though  done  wick- 
edly, maliciously,  and  in  pursuance  of  a 
wicked  design,  is  not  actionable  where 
it  is  not  an  unlawful  act,  or  done  in  an 
unlawful  manner. 

If  interference  with  another's  busi- 
ness results  from  the  exercise  of  a  legal 
right,  the  person  injured  cannot  com- 
plain, whatever  may  have  been  the  mo- 
tive with  which  the  act  was  done.  In- 
ternational A  G.  A'^.  R.  Go.  v.  Green- 
wood (1893)  2  Tex.  Civ.  App.  76,  21 
S.  W.  559. 

The  motive  of  a  person  In  the  ex- 
ercise of  a  legal  right  is  immaterial. 
Raycroft  v.  Tayntor  (1896)  68  Vt.  219, 
33  L.R.A.  225,  54  Am.  St.  Rep.  882,  35 
Atl.  53. 

In  West  Virginia  Transp.  Co.  v. 
Siandtvra  Oil  Co.  (1902)  50  TV.  Va.  611, 
56  L.R.A.  804,  88  Am.  St.  Rep.  895,  40 


S.  E.  591,  it  was  held  that  one  may, 
without  liability,  in  furtherance  of  his 
own  interest  in  the  competition  of  busi- 
ness, establish  any  works  competing 
with  another,  and  may  induce  cus- 
tomers of  that  other  to  withdraw  their 
patronage  from  him  in  order  to  obtain 
business  for  himself,  though  it  injure 
and  is  intended  to  injure  that  other 
person's  business,  if  there  is  no  contract 
between  such  person  and  his  customers. 
That  the  motive  of  the  person  so  doing 
was  malicious  is  not  material,  his  acts 
being  lawful. 

*  Upon  this  point,  see  opinion  of 
Wright,  J.,  in  AlUn  v.  Flood  [189S] 
A.  C.  1,  at  p.  66,  17  Eng.  Rul  Cas.  285, 
who  said:  "Then,  if  there  is  no  such 
general  doctrine  as  that  which  the  re- 
spondents maintain,  is  there  a  limited 
doctrine  of  the  same  kind  in  relation  to 
interference  with  a  man's  trade  or  em- 
ployment? Beyond  the  important  dicta 
of  Lord  Holt  in  Keeble  v.  Hickeringill 
(1708)  11  East,  574,  note,  11  Revised 
Rep.  273,  note,  the  authorities  cited  do 
not  appear  to  be  adequate  to  sustain  the 
weight  of  such  a  proposition. 

"If  such  were  the  law,  it  would  be 
reasonable  to  suppose  that  it  would 
have  long  since  been  established  by 
recognized  precedents  of  pleading,  and 
by  numerous  cases  dealing  with  a  ques- 
tion of  such  frequent  occurrence  and 
affecting  such  varied  and  important  in- 
terests, and  by  at  least  some  cases  af- 
firming it  after  discussion  of  the 
grounds  and  limits  of  so  anomalous  and 
important  an  exception  to  the  general 
rule.  In  fact,  however,  the  authorities 
cited  in  support  of  it  are,  until  Temper- 
ton  V.  Russell  [1893]  1  Q.  B.  715,  62 
L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376, 
69  L.  T.  N.  S.  78,  41  Week.  Rep.  565, 
57  J.  P.  676,  no  more  than  dicta,  and, 
with  the  exception  of  Lord  Holt's  dicta 
in  Keeble  v.  Hickeringill,  supra,  n.,  they 
are  indistinct  and  referable  to  other 
grounds,  as  was  pointed  out  by  Bowen, 
L.  J.,  in  the  Mogul  Case  (1889)  L.  R. 
23  Q.  B.  Div.  611, — either  violence  or 
threat  of  violence,  as  in  Garret  v.  7*0^- 
lor  (1622)  Cro.  Jac.  567,  and  Tarleton 
V.  M'Gawley  (1790)  Peake,  N.  P.  Cas. 
270,  3  Revised  Rep.  689,  or  conspiracy 
and  actual  disturbance  of  trade,  as  in 
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Conversely,  the  presence  of  a  good  motive,  or  rather  the  absence 
of  an  evil  motive,  does  not  render  lawful  an  act  v?hich  is  otherwise 
an  invasion  of  another's  legal  right.^ 

But,  so  far  from  disposing  of  motive  as  an  element  of  liability, 
the  doctrine  above  stated  has  served  only  as  a  point  of  departure 
for  much  discussion.*     According  to  one  view,  while  there  are,  on 


Gregory  v.  Brunswick  (1843)  6  Mann. 
&  G.  205,  1  Dowl.  &  R.  518,  6  Scott,  N. 
R.  809,  s.  c.  on  subsequent  appeal,  6 
Mann.  &  G.  955  or  obstruction  in  the 
use  of  the  highway,  or  physical  inter- 
ference with  trade,  as  in  Green  v.  Lon- 
don General  Omnibus  Co.  (1859)  7  C. 
B.  N.  S.  290,  29  L.  J.  C.  P.  N.  S.  13, 
6  Jur.  N.  S.  228,  1  L.  T.  N.  S.  95,  8 
Week.  Rep.  88;  or  slander  of  title,  or 
nuisance,  or  other  similar  grounds. 
Keeble  v.  Bickeringill,  supra,  itself  can- 
not be  said  to  have  obtained  recogni- 
tion as  establishing  any  general  doc- 
trine of  law.  Decided  in  the  time  of 
Queen  Anne,  and  reported  tlien,  and 
more  at  large  in  1809  (in  the  note  to 
Carrington  v.  Taylor,  11  East,  571),  it 
must  have  been  known  to  lawyers  for 
nearly  two  centuries.  Yet  no  reference 
to  it  is  to  be  found  in  Smith's  Leading 
Cases  or  in  Bullen  and  Leake's  Preced- 
ents. In  Buller's  Nisi  Prius  it  is 
barely  mentioned,  and  there,  and  in 
Selwyn's  Nisi  Prius,  the  dicta  for  which 
it  is  now  cited  are  not  mentioned  at 
all. 

"Against  such  slander,  uncertain,  and 
qualified  authorities  are  the  unqualified 
decision  in  Stevenson  v.  Newnham 
(1853)  13  C.  B.  285,  22  L.  J.  C.  P.  N. 
S.  110,  17  Jur.  600,  already  cited,  and 
the  negative  inference  to  be  drawn  from 
the  absence  of  mention  of  any  such  doc- 
trine in  precedents  of  pleadings  and  in 
keenly  contested  cases,  of  which  it 
would  have  afforded  a  ready  solution. 
In  Lumley  v.  Gye  (1853)  2  El.  &  Bl. 
216,  22  L.  J.  Q.  B.  N.  S.  463,  17  Jur. 
827,  1  Week.  Rep.  432,  1  Eng.  Rul. 
Cas.  706,  the  demurrer  was  to  a  decla- 
ration which  alleged  that  the  defend- 
ant contriving,  and  wrongfully  and  ma- 
liciously intending,  to  injure,  prejudice, 
and  aggrieve  the  plaintiff  in  his  posses- 
sion and  management  of  his  theatre, 
and  in  the  gains  and  profits  derived 
therefrom,  did  the  alleged  wrong,  and 
that  damage  of  the  intended  kind  was 
caused  to  the  plaintiff  by  the  defeiid- 
ant's  act,  and  all  this  was  necessarily 


admitted  on  the  demurrer;  yet  none  of 
the  very  eminent  judges  or  counsel  in 
the  case  seem  to  have  been  aware  of 
the  doctrine  now  suggested.  If  it  had 
been  known  to  them,  some  mention  of 
it  must  have  been  made,  and  it  would 
have  rendered  unnecessary  most  of  the 
arguments  and  elaborate  reasoning  on 
other  points.  It  seems  difficult  to  sup- 
pose that  such  a  doctrine  is  part  of  the 
common  law,  and  yet  was  not  known  to 
either  Crompton,  J.,  Erie,  J.,  Wight- 
man,  J.,  or  Coleridge,  J. 

"It  seems  to  me  that  these  considera- 
tions outweigh  the  authority  of  Lord 
Holt's  dicta  in  Keeble  v.  Eickeringill, 
supra,  and  that  it  must  be  held  that 
the  supposed  exception  to  the  general 
law  ia  not  established." 

See  also  to  the  same  purport  the 
opinions  of  Lord  Herschell  (at  p.  138)  ; 
Lord  Davey  (at  p.  173)  ;  and  of  Lord 
James  of  Hereford  (at  pp.  179,  180)  ; 
quoted  in  §  2657,  note  3. 

5  See  cases  cited  in  §  2660,  note  5, 
ante. 

6  See  the  following  articles :  "How 
far  an  Act  may  be  a  Tort  because  of  the 
Wrongful  Motive  of  the  Actor,"  by 
James  Barr  Ames,  in  18  Harvard  L. 
Rev.  411;  "Malicious  Torts,"  by  Henry 
T.  Terry,  in  20  Law  Quarterly  Review, 
10;  "Privilege,  Malice,  and  Intent,"  by 
Mr.  Justice  Holmes,  in  8  Harvard  L. 
Rev.  1;  "Malice  and  Unlawful  Inter- 
ference," by  Ernst  Freund,  in  11  Harvard 
L.  Rev.  449 ;  "Principles  of  Lia- 
bility for  Interference  with  Trade,  Pro- 
fession, or  Calling,"  by  Sarat  Chandra 
Basak,  in  27  Law  Quarterly  Review, 
290 ;  "Should  the  Motive  of  the  Defend- 
ant aflfect  the  Question  of  his  Liability," 
by  William  Draper  Lewis,  in  5  Colum- 
bia L.  Rev.  107 ;  "Motive  as  an  Element 
in  Torts  in  the  Common  and  in  the  Civil 
Law,"  by  F.  P.  Walton,  in  22  Harvard 
L.  Rev.  501;  "What  is  Malice,"  by  D. 
Aikenhead  Stroud,  in  24  Law  Magazine 
&  Review,  341;  "The  Authority  of  Allen 
V.  Flood,"  by  H.  L.  Wilgus,  in  1  Mich. 
Law  Review,  28. 
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the  one  hand,  acts  which  are  clearly  violations  of  definite  legal 
rights,  and  which  a  good  motive  cannot  make  less  actionahle;  and 
while  there  are,  on  the  other  hand,  acts  which  a  man  has  a  definite 
legal  right  to  do  without  any  qualification,  and  which  therefore  can- 
not be  actionable  though  done  with  an  evil  motive,  there  is  an  in- 
termediate class  of  acts  which  take  their  quality  from  the  motive  with 
which  they  are  done.' 


In  Tuttle  V.  Buck  (1909)  107  Minn. 
145,  22  L.R.A.(N.S.)  599,  131  Am.  St. 
Rep.  446,  119  N.  W.  946,  16  Ann.  Gas. 
807,  Elliott,  J.,  in  discussing  this  ques- 
tion, said:  "It  has  been  said  that  the 
law  deals  only  with  externals,  and  that 
a  lawful  act  cannot  be  made  the  founda- 
tion of  an  action  because  it  was  done 
with  an  evil  motive.  In  Allen  v.  Flood 
[1898]  A.  C.  151,  77  L.  T.  N.  S.  717, 
62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S.  119, 
14  Times  L.  R.  125,  46  Week.  Rep. 
258,  17  Eng.  Rul.  Cas.  285,  Lord  Wat- 
son said  that,  except  with  regard  to 
crimes,  the  law  does  not  take  into  ac- 
count motives  as  constituting  an  ele- 
ment of  civil  wrong.  In  Bradford  v. 
Pickles  [1895]  A.  C.  587,  Lord  Hals- 
bury  stated  that  if  the  act  was  lawful, 
'however  ill  the  motive  might  be,  he 
had  a  right  to  do  it.'  In  Raycroft  v. 
Tayntor  (1896)  68  Vt.  219,  33  L.R.A. 
225,  54  Am.  St.  Rep.  882,  35  Atl.  53, 
the  court  said  that,  'where  one  exer- 
cises a  legal  right  only,  the  motive  which 
actuates  him  is  immaterial.'  In  Jenk- 
ins V.  Fowler  (1855)  '24  Pa.  308,  Mr. 
Justice  Black  said  that  'mischievous 
motives  made  a  bad  case  worse,  but 
they  cannot  make  that  wrong  which,  in 
its  own  essence,  is  lawful.'  This  lan- 
guage was  quoted  in  Bohn  Mfg.  Go.  v. 
Hollis  (Bohn  Mfg.  Go.  v.  Northwestern 
Lumbermen's  Asso.)  (1893)  54  Minn. 
223,  233,  21  L.R.A.  337,  40  Am.  St. 
Rep.  319,  55  N.  W.  1119,  and  in 
substance  in  Ertz  v.  Produce  Exch. 
(1900)  79  Minn.  143,  48  L.R.A.  90,  79 
Am.  St.  Rep.  433,  81  N.  W.  737.  See 
also  Cooley,  Torts,  3d  ed.  p.  1505;  Au- 
hurn  &  C.  PI.  Road  Co.  v.  Douglass 
(1854)  9  N.  Y.  444.  Such  generaliza- 
tione  are  of  little  value  in  determining 
concrete  cases.  They  may  state  the 
truth,  but  not  the  whole  truth.  Each 
word  and  phrase  used  therein  may  re- 
quire definition  and  limitation.  Thus, 
before  we  can  apply  Judge  Black's 
language  to  a  particular  case,  we  must 


determine  what  act  is  'in  its  own  es- 
sence lawful.'  What  did  Lord  Halsbury 
mean  by  the  words  'lawful  act?'  What 
is  meant  by  'exercising  a  legal  right?' 
It  is  not  at  all  correct  to  say  that  the 
motive  with  which  an  act  is  done  is 
always  immaterial,  providing  the  act 
itself  is  not  unlawful.  Numerous  illus- 
trations of  the  contrary  will  be  found 
in  the  civil  as  well  as  the  criminal 
law." 

7  Thus  Wills,  J.,  in  Allen  v.  Flood 
[1898]  A.  C.  1,  17  Eng.  Rul.  Cas.  285, 
said  (p.  46)  :  "There  are,  of  course, 
acts  which  are  unmistakable  violations 
of  definite  legal  rights,  as  to  which  no 
controversy  can  arise,  and  as  to  which 
motive  cannot  be  material.  A  good 
motive  will  not  make  them  the  less  ac- 
tionable; a  bad  motive  will  not  make 
them  the  more  so. 

"There  are,  on  the  other  hand,  acts 
which  a  man  has  a  definite  legal  right 
to  do  without  any  qualification,  and 
which  therefore  cannot  be  actionable. 
Here,  again,  motive  is  immaterial.  A 
good  motive  does  not  increase,  a  bad 
motive  does  not  diminish,  the  right  to 
do  them.  If  no  interference  with  an- 
cient lights,  for  instance,  be  involved,  a 
man  may  erect  upon  his  own  land  a 
building  which  may  ruin  his  neighbor's 
industry,  exercised  upon  the  adjoining 
land.  No  action  could  be  maintained, 
though  it  were  demonstrated  that  his 
only  purpose  in  making  the  erection  was 
to  spite  and  damage  his  neighbor.  Illus- 
trations might  be  multiplied  to  any 
extent.  Equally,  any  right  given  by 
contract  may  be  exercised  as  against 
the  giver  by  the  person  to  whom  it  is 
granted,  no  matter  how  wicked,  cruel, 
or  mean  the  motive  may  be  which  de- 
termines the  enforcement  of  the  right. 
It  is  hardly  too  much  to  say  that  some 
of  the  most  cruel  things  that  come 
under  the  notice  of  a  judge  are  mere 
exercises  of  rights  given  by  contract, — 
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a  fact  illustrated  perhaps  by  some  of 
the  decisions  upon  bills  of  sale. 

"In  such  cases  it  is,  I  apprehend,  per- 
fectly clear  law  that  the  addition  to 
the  statement  of  the  cause  of  action  of 
the  epithet  'malicious,'  and  proof  that 
the  thing  done  was  done  from  the  worst 
of  motives,  will  not  make  the  matter 
complained  of  actionable.  Bradford 
V.  Pickles  [1895]  A.  C.  587,  64  L.  J. 
Ch.  N.  S.  759,  11  Reports,  286,  73  L. 
T.  N.  S.  353,  44  Week.  Rep.  190,  60 
J.  P.  3.  Certainly  no  one  is  more  keen- 
ly alive  than  myself  to  the  mischief 
that  would  be  caused  by  any  relaxation 
of  this  rule. 

"But  there  is  a  large  class  of  cases 
which  belong  to  an  intermediate  cate- 
gory, and  in  which  it  can  neither  be 
said  that  the  thing  done  by  the  defend- 
ant gives  an  indisputable  and  unquali- 
fied right  of  action,  no  matter  what  the 
circumstances,  nor  can  it  be  said  that 
the  defendant  has  an  absolute  and  un- 
qualified right  to  do  it,  whatever  the 
consequences  to  others.  These  are  ex- 
ercises of  personal  freedom  which  are 
perfectly  legitimate  in  themselves,  but 
which  cannot  be  indulged  in  without 
interfering  with  rival  exercises  of  per- 
sonal freedom  by  others.  One  must 
give  way  to  the  other,  and  questions 
immediately  arise  as  to  which  is  to 
prevail,  and  whether  the  diminution  of 
either  by  the  exercise  of  the  rival  free- 
dom gives  rise  to  a  right  of  action.  It 
is  an  exercise  of  a  man's  personal  free- 
dom to  shout  and  make  a  noise,  and  if 
nobody  else  is  interfered  with  he  may 
shout  as  loud  and  as  often  as  he  likes. 
But  it  is  an  exercise  of  another's  per- 
sonal freedom  to  pass  his  time  in  peace 
and  quiet.  Each  must  submit  in  some 
degree  to  the  other.  The  man  who  loves 
quiet  must  make  some  allowance  for  his 
neighbor's  freedom  to  shout.  The 
shouting  man  must  pay  some  respect  to 
his  neighbor's  peace,  and  if  he  goes  be- 
yond what  is  reasonable,  he  commits 
an  actionable  wrong.  Here  and  in 
many  cases  the  test  of  whether  that 
which  in  itself  and  so  far  as  its  mere 
nature  goes  is  not  unlawful  constitutes 
a  cause  of  action  or  not  is  degree. 
There  are  other  cases  in  which  the  mo- 
tive becomes  the  test.  A  man  may 
write  or  speak  to  a,  person  having  a 
common  interest  in  the  subject-matter 
of  the  communication  with  the  utmost 
freedom  about  another  man)  and  may 
say  things  most  damaging  to  that  other. 


BO  long  as  he  does  it  honestly.  But  if 
he  makes  the  opportunity  the  cloak  for 
spite  and  ill-will,  he  creates  a  cause  of 
action.  A  man  may  prosecute  another 
even  without  reasonable  cause,  so  long 
as  lie  does  it  honestly,  and  no  action 
will  lie  against  him.  Let  him  do  it 
out  of  spite  or  from  a  discreditable 
motive,  and  he  is  liable.  The  thing  he 
does  is  in  each  case  the  same,  so  far 
as  the  very  thing  is  concerned  of  which 
complaint  is  made,  and  its  consequences 
to  the  sufferer  are  the  same.  But  if  it 
be  done  honestly,  there  is  no  action;  if 
it  be  done  dishonestly  or'  out  of  spite, 
there  is  an  action.  ( 

"The  notion,  therefore,  that  the  same 
thing  may  be  unlawful  or  may  be  law- 
ful, may  or  may  not  constitute  a  cause 
of  action,  according  as  it  is  or  is  not 
done  out  of  spite  and  ill-will,  or  from 
some  improper  motive,  is  very  well 
known  to  our  law.  There  seems  to  be 
on  principle  no  difficulty  or  impropriety 
in  applying  it  to  the  present  case. 
Surely,  to  do  your  best  to  take  away 
another  man's  bread,  and  to  succeed  in 
doing  so,  may  very  well  be  a  cause  of 
action,  if  it  be  done  out  of  pure  spite 
and  to  punish  a  rival  for  having  com- 
peted with  you  and  your  friends  for  work 
which  he  has  as  good  a  right  as  your- 
self or  they  to  secure;  whereas,  if  it 
be  done  fairly  and  honestly,  in  the  ex- 
ercise of  legitimate  competition,  and 
without  the  intention  of  injuring  a  par- 
ticular individual,  except  in  so  far  as 
he  may  necessarily  be  injured  by  the 
course  of  conduct  adopted  for  reasons 
not  involving  the  desire  to  punish  and 
distress  him,  it  would  be  none." 

And  Hawkins,  J.,  in  the  same  case  (p. 
18 ) ,  said :  "If  I  rightly  estimate  the  ef- 
fect of  the  plaintiffs'  evidence,  I  do  not 
think  anything  falling  within  the  ordi- 
nary popular  acceptation  of  'malice,' 
such  as  spite  or  ill-will,  is  at  all  es- 
sential to  the  maintenance  of  this  pres- 
ent action,  although,  if  it  be  so,  there 
is  evidence  of  its  existence;  a  wrong- 
ful motive,  however,  is,  in  my  opinion, 
essential.  It  is  clear  that  an  action 
for  a  direct  and  wilful  trespass  com- 
mitted upon  the  person  or  property  of 
another  may  be  maintained  without 
averring  or  proving  either  malice  or 
bad  motive.  It  is  the  same  if  a  man's 
legal  right  is  knowingly  and  wilfully 
violated.  In  every  case,  however,  proof 
that  such  malice  and  an  intention  to 
injure     prompted     the    wrongful     acts 
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would,  of  course,  be  material  in  the  con- 
sideration of  damages. 

"It  is  equally  true  that  if  a  defend- 
ant, by  way  of  excuse  or  justification  of 
a  trespass  or  other  wrongful  act,  can 
satisfy  the  tribunal  by  which  the  mat- 
ter is  to  be  determined  that  he  did  such 
acts  in  the  bona  fide  exercise  of  a  legal 
right  or  privilege  vested  in  him,  no 
amount  of  even  personal  hatred  or  bad 
motive  coexisting  in  his  mind  will  ren- 
der that  unlawful  which  without  it  is 
lawful.  The  cases  of  Oakes  v.  Wood 
(1837)  2  Mees.  k  W.  791,  Murph.  &  H. 
237,  6  L.  J.  Exoh.  N.  S.  200;  Stevenson 
V.  Newnham  (1853)  13  C.  B.  285,  22  L. 
J.  C.  P.  N.  S.  110,  17  Jur.  600,  and 
Bradford  v.  Pickles  [1895]  A.  C.  587, 
64  L.  J.  Ch.  N.  S.  759,  11  Reports,  286, 
73  L.  T.  N.  S.  353,  44  Week.  Rep.  190, 
60  J.  P.  3,  will,  I  think,  be  sufficient 
illustrations  of  these  proposititms. 

"There  are,  however,  some  acts  the 
quality  and  character  of  which  may  be 
either  rightful  or  wrongful,  having  re- 
gard to  the  motives  with  which  they 
are  done.  Take,  for  instance,  an  act 
which  is  privileged  when  done  bona 
fide  in  the  exercise  of  a  right  to  do  it 
on  a  particular  occasion,  and  a  precise- 
ly similar  act,  done  on  a  similar  oc- 
casion, but  not  in  the  bona  fide  exercise 
of  the  right,  but  mala  fide,  in  the  abuse 
of  it,  for  the  purpose  of  injuring  an- 
other under  the  cloak  or  false  pretense 
of  using  a  privilege.  In  the  first  case 
the  act  would  be  rightful;  in  the  latter, 
wrongful.  Wrongful,  not  because  it 
was  a  malicious  use  of  the  privilege, 
but  because,  as  the  person  doing  it  was 
not  using  his  privilege  at  all,  his  ac- 
tion was  as  unconnected  with  it  as 
though  it  had  no  existence." 

North,  J.,  said  (p.  40)  :  "The  propo- 
sition was  laid  down  boldly  by  the  ap- 
pellant's counsel  that,  if  a  man  commits 
an  act  which  is  not  itself  illegal  or  tor- 
tious, it  cannot  be  rendered  actionable 
by  reason  of  its  having  been  done  with 
a  malicious  intent.  I  do  not  under- 
stand the  proposition.  A  malicious  act 
has  been  described  in  hundreds  of  cases, 
both  civil  and  criminal,  as  a  'wrongful 
act  done  intentionally,  without  just 
cause  or  excuse;'  the  element  of  wrong- 
fulness is  essential,  and  an  act  which 
em  hypothesi  is  not  wrongful  or  tortious 
cannot,  in  accurate  legal  phraseology, 
be  a  malicious  act.  If  the  proposition 
intended  is  that  an  act  itself  legal  can- 
not be  rendered  actionable  by  being  done 


from  a  wrong  motive,  such  as  spite  or 
ill-will  or  vindictiveness,  or  merely  to 
vex  or  annoy,  I  deny  that  the  proposi- 
tion is  sound  in  law  or  universally  true. 
It  is  much  too  large.  Each  case  must 
be  considered  separately." 

Lord  Halsbury  said  (p.  83):  "But 
the  objection  made  by  the  defendants 
appears  to  be  that  the  word  'malicious' 
adds  nothing;  that  if  the  thing  was 
lawful,  it  was  lawful  absolutely;  and  if 
it  was  not  lawful,  it  was  unlawful, — the 
addition  of  the  word  'malicious'  can 
make  no  difference.  The  fallacy  ap- 
pears to  me  to  reside  in  the  assumption 
that  everything  must  be  absolutely  law- 
ful or  absolutely  unlawful.  There  are 
many  things  which  may  become  lawful 
or  unlawful  according  to  circumstances. 

"In  a  decision  of  this  House  it  has 
undoubtedly  been  held  that  whatever 
a  man's  motive  may  be,  he  may  dig  into 
his  own  land  and  divert  subterranean 
water,  which,  but  for  his  so  treating  his 
own  land,  might  have  reached  his  neigh- 
bor's land.  But  that  is  because  the 
neighbor  had  no  right  to  the  flow  of 
the  subterranean  water  in  that  direc- 
tion, and  he  had  an  absolute  right  to 
do  what  he  would  with  his  own  proper- 
ty. But  what  analogy  has  such  a  case 
with  the  intentional  inflicting  of  injury 
upon  another  person's  property,  reputa- 
tion, or  lawful  occupation?  To  dig  into 
one's  own  land  under  the  circumstances 
stated  requires  no  cause  or  excuse.  He 
may  act  from  mere  caprice,  but  his 
right  on  his  own  land  is  absolute,  so 
long  as  he  does  not  interfere  with  the 
rights  of  others. 

"But,  referring  to  Bowen,  L.  J.'s,  ob- 
servation, which,  to  may  mind,  is  ex- 
actly accurate,  'in  order  to  justify  the 
intentional  doing  of  that  which  is  cal- 
culated, in  the  ordinary  course  of 
events,  to  damage,  and  which  does,  in 
fact,  damage  another  in  that  other  per- 
son's property  or  trade,'  you  must  have 
some  just  cause  or  excuse. 

"Now,  the  word  'malicious'  appears 
to  me  to  negative  just  cause  or  excuse; 
and  without  attempting  an  exhaustive 
exposition  of  the  word  itself,  it  appears 
to  me  that,  if  I  apply  the  language  of 
Bowen,  L.  J.,  it  is  enough  to  show  that 
this  was,  within  the  meaning  of  the 
law,  'malicious.' 

"It  appears  to  me  that  no  better  illus- 
tration can  be  given  of  the  distinction 
on  which  I  am  insisting,  between  an  act 
which  can  be  legally  done  and  an  act 
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which  cannot  be  so  done,  because  taint- 
ed with  malice,  than  such  a  colloquy  be- 
tween the  representative  of  the  master 
and  the  representative  of  the  men  as 
might  have  been  held  on  the  occasion 
which  has  given  rise  to  this  action.  If 
the  representative  of  the  men  had  in 
good  faith  and  without  indirect  motive 
pointed  out  the  inconvenience  that 
might  result  from  having  two  sets  of 
men  working  together  on  the  same  ship, 
whose  views  upon  the  particular  ques- 
tion were  so  diverse  that  it  would  be  in- 
expedient to  bring  them  together,  no 
one  could  have  complained;  but  if  his 
object  was  to  punish  the  men  belong- 
ing to  another  union  because,  on  some 
former  occasion,  they  had  worked  on 
an  iron  ship,  it  seems  to  me  that  the 
difference  of  motive  may  make  the 
whole  diflference  between  the  lawfulness 
or  unlawfulness  of  what  he  did.  .  .  . 
Doubtless  there  are  cases  in  which  the 
mere  presence  of  malice  in  an  act  done 
will  not  necessarily  give  a  right  of  ac- 
tion, since  no  damage  may  result;  and 
in  this  case,  however  malicious  Allen's 
intervention  may  have  been,  if  the  em- 
ployers had  defied  Allen's  threats  in- 
stead 'of  yielding  to  them,  the  plaintiffs 
could  not  have  succeeded  in  an  action, 
because  they  would  not  have  been  in- 
jured." 

It  is  said  by  Lord  Field,  in  Mogul  8. 
S.  Co.  V.  McGregor  [1892]  A.  C.  25, 
that  it  is  undoubted  law  not  only  that 
it  is  not  every  act  causing  damage  to 
another  in  his  trade,  nor  even  every  in- 
tentional act  of  such  damage,  which  is 
actionable,  but  also  that  acts  done  by  a 
competitor  in  the  lawful  way  of  his 
business,  although  by  the  necessary  re- 
sults of  effective  competition,  interfer- 
ing injuriously  with  the  trade  of  an- 
other, are  not  the  subject  of  any  action. 
Continuing,  he  said:  "Of  course  it  is 
otherwise,  as  pointed  out  by  Lord  Holt, 
if  the  acts  complained  of,  although  done 
in  the  way  and  under  the  guise  of  com- 
petition or  other  lawful  right,  are  in 
themselves  violent  or  purely  malicious, 
or  have  for  their  ultimate  object  injury 
to  another  from  ill-will  to  him,  and  not 
the  pursuit  of  lawful  rights.  No  doubt, 
also,  there  have  been  cases  in  which 
agreements  to  do  acts  injurious  to  oth- 
ers have  been  held  to  be  indictable  as 
amounting  to  conspiracy,  the  ultimate 
cbject  or  the  means  being  unlawful, 
although,  if  done  by  an  individual,  no 
such  consequence  would  have  followed; 


but  I  think  that  in  all  such  cases  it 
will  be  found  that  there  existed  either 
an  ultimate  object  of  malice,  or  wrong, 
or  wrongful  means  of  execution,  involv- 
ing elements  of  injury  to  the  public,  or, 
at  least,  negativing  the  pursuit  of  a 
lawful  object." 

In  Brisbane  Shipwrights'  Provident 
Union  v.  Heggie  (1906)  3  Common- 
wealth L.  R.  686,  the  high  court  of 
Australia  took  occasion  to  deduce,  from 
the  English  decisions  bearing  upon  the 
question  of  liability  for  malicious  in- 
juries, the  following  rules : 

"I.  The  first  rule  is  that  any  inter- 
ference with  the  rights  of  another, 
which  in  fact  occasions  damages  to  him, 
is  actionable,  unless  such  interference 
is  authorized  or  justified,  or  excused  by 
law.  In  this  proposition  that  term 
"rights"  includes  the  right  which  every 
man  possesses  to  the  free  enjoyment, 
subject  to  any  specific  rule  of  law,  of  his 
personal  liberty;  which,  again,  includes 
freedom  to  make,  subject  to  any  specific 
rule  of  law,  such  employment  of  his 
capacities,  mental  or  physical,  as  he 
may  think  fit,  and  to  invite  the  co-oper- 
ation of  any  person  he  may  think  fit  in 
any  enterprise  in  which  he  proposes  to 
engage.  On  this  point  we  need  only  re- 
fer to  the  authorities  quoted  by  Lord 
Brampton  in  Quinn  v.  Leathern  [1901] 
A.  C.  495,  at  p.  525,  1  B.  R.  C.  197, 
viz: — 'Prima  facie  it  is  the  privilege  of 
a  trader  in  a  free  country,  in  all  mat- 
ters not  contrary  to  law,  to  regulate  his 
own  mode  of  carrying  it  on,  according 
to  his  own  discretion  and  choice.  If 
the  law  has  in  any  other  matter  regu- 
lated or  restrained  his  mode  of  doing 
this,  the  law  must  be  obeyed.  But  no 
power  short  of  the  general  law  ought 
to  restrain  his  free  discretion.'  (Per 
Alderson,  B.,  delivering  the  judgment 
of  the  exchequer  chamber  in  Hilton  v. 
Echersley  (1855)  6  EL  &  BL  47,  at 
p.  74.) 

"Hence  we  obtain  the  further  proposi- 
tion that, — 

"II.  Interference  which  results  mere- 
ly from  the  exercise  of  free  compe- 
tition in  trade  is  not  wrongful,  and  is 
therefore  not  actionable.  Of  this  rule, 
the  Mogul  8.  8.  Co.'s  Case  [1892]  A.  C. 
25,  61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N. 
S.  1,  40  Week.  Rep.  337,  7  Asp.  Mar. 
L.  Cas.  120,  56  J.  P.  101,  is  an  illustra- 
tion. 

"But  in  the  infinite  variety  of  human 
affairs,  it  often  happens,  and  must  hap- 
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pen,  that  acts  which  in  themselves  are  protection  which  would  otherwise  arise 
neutral,  t.  e.,  vhich  are  neither  abso-  from  the  circumstance  is  excluded, 
lutely  authorized  nor  expressly  forbid-  "Of  this  rule,  actions  for  malicious 
den  by  law,  have  the  effect  of  inter-  prosecution  and  actions  for  defamation 
fering  with  the  rights  of  some  person,  on  a  privileged  occasion  afford  familiar 
to  his  damage,  although  the  mind  of  instances.  It  used  to  be  said  that  mal- 
the  doer  was  not  at  all  directed  to  the  ice,  so  called,  was  an  essential  element 
person  to  whom  the  damage  is  caused,  of  the  cause  of  action  in  these  cases; 
and  the  damage  is  a  mere  incidental  or  and  hence  difficulties  arose  as  to  im- 
accidental  consequence  of  the  act.  Now,  puting  malice,  which,  it  was  said,  im- 
the  common  law  is  characterized  by  a  ports  a  state  of  mind  to  a  corporation. 
Icindly  regard  for  the  infirmities  of  hu-  This  particular  difficulty  is  now  re- 
man nature,  and  never  lays  on  men's  moved  by  the  recognition  of  the  prin- 
shoulders  a  burden  too  grievous  to  be  eiple  that  the  liability  of  a  corporation 
borne.  It  does  not,  therefore,  hold  the  in  such  a  ease  attaches  on  the  ground 
doer  necessarily  responsible  for  dam-  that  it  is  responsible  for  the  acts  of  its 
age  arising  under  such  circumstances,  authorized  agents.  But,  while  the  inno- 
but  requires  a  further  inquiry  to  ascer-  cence  or  wrongfulness  of  the  acts  in 
tain  whether  the  damage  was  really  a  these  cases  depends,  in  one  sense,  upon 
mere  incidental  or  accidental  result  of  the  state  of  mind  of  the  doer,  this, 
an  act  not  wrongful,  or  whether  the  properly  regarded,  is  not  because  that 
doer  took  advantage  of  the  circum-  state  of  mind  is  an  element  of  the  cause 
stances  to  enable  him  to  do  some  harm  of  action,  but  because  the  state  of  mind 
to  another  person  whom  he  desired  to  of  the  doer  is  such  as  to  deprive  hiin 
injure.  In  the  latter  case  he  is  not  en-  of  the  benefit  of  the  ambiguous  circum- 
titled  to  the  benefit  of  the  ambiguous  stances,  which,  but  for  it,  would  afford 
or  neutral  circumstances.  But  the  bur-  him  protection.  Unless,  however,  the 
den  of  showing  that  the  doer  did  so  act  complained  of  is  an  infringement  of 
take  advantage  lies  upon  the  party  al-  a  legal  right,  this  question  does  not 
leging  the  fact.     This  is,  we  think,  the  arise. 

principle  which  governs  actions  for  ma-  "VI.  If  the  interference  is  the  direct 

licious  prosecutions,  and  actions  for  def-  result  of  the  carrying  out  of  an  unlaw- 

amation    on     privileged     occasions,     as  ful  enterprise,  propositions  III.  and  IV. 

well  as  actions  such  as  that  now  before  have  no  application,  and  the  cause  of 

us.    It  may  be  expressed  in  the  follow-  action   is   complete   as   soon   as   actual 

ing  further  propositions:  damage  follows. 

"III.  If  the  circumstances   attending  "These  rules  are,  we  believe,  consistent 

an  act  which  occasions  interference  with  with  all  the  decisions.     They  appear  to 

the   rights    of   another,   and   which    is,  us  to  be  in  accord  with  common  sense, 

prima  facie,  lawful,  are  such  that  the  which  is  a  good  test  to  be  applied  in 

interference  may  be  a  merely  incidental  ascertaining  whether  a  suggested  propo- 

or  accidental  consequence  of  the  act,  the  sition  is,  or  is  not,  a  rule  of  the  common 

act  is  to  be  regarded  as,  prima  facie,  law. 

neutral,   and  as  being  justified  or  ex-  "It  appears,  then,  that  cases  of  this 

cused,  until  the  contrary  is  shewn ;  and  kind  fall  in  three  classes :      ( 1 )    Cases 

the  burden  of  displacing  the  presump-  in  which  the  alleged  interference  is  not 

tion    of    innocence    lies    on    the    person  a  violation  of  any  legal  right,  but  is  a 

complaining.  mere  incidental   or   accidental  effect  of 

"IV.  Acts  not  forbidden  by  law,  and  a   lawful   act    (in   this   case  no   action 

done  in  the  exercise  of  the  right  of  per-  lies)  ;   (2)  cases  in  which  it  is  the  direct 

sonal  liberty,  or  in  the  discharge  of  a  result  of  an  unlawful  act  (in  this  case 

duty,    though    of    imperfect    obligation,  an    action    lies);     (3)    cases    in    which 

which    the    doer    owes,    or    believes    he  the  act  is  prima  facie  neutral,  and  its 

owes,    to   himself    or    to    another,    are,  innocence  or  wrongfulness  depends  up- 

prima  facie,  lawful.     But  on  the  motive  operating  on  the  mind  of 

"V.  If  the  interference  is  not  in  fact  the  doer.  Thus,  in  the  cases  of  mali- 
merely  incidental  or  accidental,  but  is  oious  prosecution  or  defamation  on  a 
deliberate,  and  is  actuated  by  a  desire  privileged  occasion,  the  existence  or 
to  do  harm  to  the  person  whose  rights  nonexistence  of  an  improper  motive  de- 
are  interfered  with,  whether  accom-  termines  the  character  of  the  act.  In 
panied  or  not  by  some  other  motive,  the  such  cases  the  question  is  one  really 
M.  &  S.  Vol.  VII.— 514. 
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Another  view  (or  perhaps  it  is  only  another  mode  of  expression) 
is  that  in  cases  where  the  lawfulness  of  the  act  is  dependent  on  the 
presence  of  justifiable  cause,  motive  may  be  important  in  ascertaining 
the  existence  of  justification.*    Under  these  views,  it  has  been  said' 

of  motive,  as  distinguished  from  inten-  are  defeated  by  proof  of  actual  malice, 

tion.     The  terms  are  not  synonymous,  and   the   doctrine   of  those   cases   rests 

and    confusion    has    sometimes    arisen  upon  a  principle  which  makes  it  fully 

from  a  failure  to  distinguish  between  applicable  to  a  case  wherein  it  is  made 

them.     In  some  cases  either  word  might  to  appear  that  the  ruin  or  injury  of  a 

be  used  with  substantial  accuracy,  as  in  legitimate   business    (by  which  I  mean 

the  passage  quoted  by  Lord  Macnaghten  any  useful  vocation  open  to  every  cit- 

from  Parke,  B.,  in  his  speech  in  Quinn  izen  as  of  common  right)   is  the  direct 

v.  Leathern  [1901]  A.  C.  495,  at  p.  508,  result  of  a  combination  formed  for  the 

1  B.  R.  C.  197.  primary  purpose  of  injuring  that  busi- 

"But  in  general,  the  motive  which  ness,  and  this  notwithstanding  such  in- 
induces  a  man  to  form  an  intention  jury  may  involve  some  incidental  ad- 
is  distinct,  and  should  be  distinguished,  vantage  to  those  who  have  caused  it. 
from  the  intention  itself.  The  distinc-  This,  which  appears  to  be  the  necessary 
tion  is  clearly  laid  down  in  §  23  of  the  complement  or  counterpart  of  the  prop- 
Queensland  Criminal  Code.  In  all  cases  osition  that  injury  incidentally  result- 
of  interference  with  liberty,  not  purely  ing  to  a  business  from  a  combination 
incidental,  an  intention  to  interfere  may  entered  into  for  the  benefit,  by  lawful 
probably  be  predicted,  but  it  does  not  means,  of  those  who  engage  in  it,  is  not 
follow  that  the  motive  is  always  im-  actionable,  is  supported  not  only  by 
proper.  No  doubt,  a  diflSculty  often  reason,  but  by  authority." 
arises  in  determining  the  motive  by  "Where  the  intent  to  injure  is  shown, 
which  a  person  who  is  charged  with  a  together  with  acts  pursuant  thereto 
wrongful  act  was  actuated.  But  this  which  tend  to  and  do  in  fact  produce 
difficulty,  so  far  from  being  peculiar  to  the  injury,  the  nature  of  the  acts  ia 
cases  like  the  present,  is  common  to  all  immaterial.  It  is  quite  true  that  cer- 
actions  for  so-called  malicious  injuries,  tain  acts  considered  by  themselves 
and  the  tribunal  must  ascertain  the  might,  under  proper  circumstances,  be 
motive  in  the  best  way  it  can  upon  the  regarded  as  the  exercise  of  the  ordinary 
evidence  presented  to  it.  The  doctrine  rights  of  a  citizen;  but  when  taken  in 
laid  down  in  proposition  V.  seems  to  connection  with  the  object  and  the  time, 
have  been,  in  substance,  the  view  taken  place,  and  circumstances  of  the  occur- 
of  the  law  by  Romer,  L.  J.,  in  Oihla/n  rence,  are  component  parts  of  a  plan 
V.  'National  Amalgamiated  Laborer^  or  scheme  whose  unlawfulness  perme- 
Vnion  [1903]  2  K.  B.  600,  at  p.  619,  ates  every  single  step  of  its  progress." 
1  B.  R.  C.  528,  and  by  Real,  J.,  in  the  Hillenbrand  v.  Building  Trades  Council 
present  case."  ( 1904 )    14   Ohio   S.   &   C.  P.   Dec.   628. 

In  Union  Labor  Hospital  Asso.  v.  ^  In  Plant  v.  Woods  (1900)  176  Mass. 
Vance  Redwood  Lumber  Go.  (1910)  158  492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
Cal.  551,  33  L.R.A.  (N.S.)  1034,  112  Pac.  330,  57  N.  E.  1011,  the  court,  in  com- 
886,  Beatty,  Ch.  J.,  in  his  concurring  menting  upon  the  statement  made  in 
opinion  said:  "I  take  no  exception  to  the  first  headnote  in  Allen  v.  Flood,  as 
the  proposition  that  an  act  in  its  es-  reported  in  [1898]  A.  C.  1,  as  follows: 
sence  lawful  does  not  become  actionable  "An  act  lawful  in  itself  is  not  converted 
because  inspired  by  a  bad  motive.  But  by  a  malicious  or  bad  motive  into  an 
I  am  convinced  that  the  weight  of  rea-  unlawful  act,  so  as  to  make  the  doer 
son  and  authority  is  in  favor  of  the  of  the  act  liable  to  a  civil  action,"  said : 
view  that  the  motive  of  a  harmful  act  "If  the  meaning  of  this  and  similar  ex- 
is  material,  where  the  act  is  not  abso-  pressions  is  that  where  a  person  has 
lutely  and  unqualifiedly  lawful  in  it-  the  lawful  right  to  do  a  thing,  irre- 
self.  This  is  illustrated  by  cases  of  spective  of  his  motive,  his  motive  is 
malicious  prosecution,  unlawful  im-  immaterial,  the  proposition  is  a  mere 
prisonment,  and  libel,  in  which  the  truism.  If,  however,  the  meaning  is 
pleas   of   probable   cause   and  privilege  that  where  a  person,  if  actuated  by  one 
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that  state  of  mind  is  not  an  element  of  the  cause  of  action,  but  merely 
deprives  the  doer  of  the  benefit  of  the  ambiguous  circumstances 
which,  but  for  it,  would  afford  him  protection.  Ingenious  as  this 
is  as  a  way  of  getting  around  the  statement  that  the  addition  of  a 

kind  of  a  motive,  has  a  lawful  right  Squwes  v.  Wason  Mfg.  Co.  [1902]  182 

to  do  a  thing,  the  act  is  lawful  when  Mass.   137,   140,  141,  65  N.  E.  32;    see 

done  under  any  conceivable  motive,  or  cases  cited  in  62  L.R.A.  673).     It  is  no 

that   an  act   lawful   under   one   set   of  sufficient  answer  to  this  line  of  thought 

circumstances  is  therefore  lawful  under  that   motives   are  not   actionable,    and 

every  conceivable  set  of  circumstances,  that  the  standards  of  the  law  are  ex- 

the  proposition  does  not  commend  itself  ternal.      That    is   true    in    determining 

to  us  as  either  logically  or  legally  ac-  what  a  man  is  bound  to  foresee,  but  not 

curate.  In  so  far  as  a  right  is  lawful,  necessarily  in  determining  the  extent  to 

it   is   lawful;    and   in   many   cases   the  which   he   can   justify   harm   which   he 

right  is  so  far  absolute  as  to  be  lawful  has  foreseen." 

whatever    may    be    the    motive    of   the  In  Sanchett  v.  Ohiatovich  (1900)   41 

actor;     .     .     .     but  in  many  cases  the  C.  C.  A.  648,  101  Fed.  742,  it  is  said: 

lawfulness  of  an  act  which  causes  dam-  "Every  person  in  this  country  has  the 

age     to     another     may     depend     upon  constitutional  right  of  life,  liberty,  and 

whether  the  act  is  for  justifiable  cause,  the   pursuit   of   happiness,   so   long   as 

and    this    justification    may    be    found  he  keeps   within  the  pale   of  the  law. 

sometimes   in  the   circumstances  under  With  many  men, — perhaps  in  the  case 

which  it  is  done,  irrespective  of  motive,  of    a   large   majority, — ^the    pursuit    of 

sometimes    in    the    motive    alone,    and  happiness  involves  the  pursuit  of  busi- 

sometimes  in  the  circumstances  and  mo-  ness  enterprises  of  one  kind  or  another, 

tive  combined."  With  what  show  of  reason  or  justice 

In  Aikens  v.   Wisconsin    (1904)    195  can  it  be  said  that  this  right  to  law- 

U.  S.  194,  49  L.  ed.  154,  25   Sup.  Ct.  fully  pursue  his  own  business — in  the 

Rep.  3,  Mr.  Justice  Holmes,  in  deliver-  case  at  bar,  that  of  buying  and  selling 

ing  the  opinion  of  the  court,  said:     "It  goods — can   be   legally   interfered   with 

has  been  considered  that,  prima  facie,  by  third  parties,  except  by  competition? 

the    intentional    infliction    of    temporal  As  a  matter  of  course,  every  business 

damages   is   a   cause   of   action,   which,  is  legally  subject  to  competition,  which 

as  a  matter  of  substantive  law,  what-  is   not   only   right   and   proper   in   and 

ever  may  be  the  form  of  pleading,  re-  of  itself,  but  is  also  for  the  public  good, 

quires  a  justification  if  the  defendant  But   it    is,    in    our    judgment,    a    clear 

is  to  escape.     Mogul  8.  8.  Co.  v.  Mo-  violation    of    the    right    pertaining    to 

Oregor  (1889)  L.  K.  23  Q.  B.  Div.  598,  every  person  engaged  in  an  industrial 

613    [1892]   A.   C.   25,   61   L.   J.   Q.   B.  enterprise  for  any  other  person,  through 

N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week,  malice,  ill-will,  or  revenge,  to  command 

Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56  or  induce  other  persons  to  withdraw  or 

J.  P.  101.     If  this  is  the  correct  mode  withhold    their    custom    from    him,    or 

of  approach,  it  is  obvious  that  justifi-  otherwise  maliciously  interfere  with  his 

cations  may  vary  in  extent,  according  business.     Motive  does  not  count  where 

to  the  principle  of  policy  upon  which  one  merely  exercises  his  own  right  with- 

they  are  founded,  and  that  while  some  out  violating  any  right  of  another,  but 

— for  instance,  at  common  law,  those  af-  when  he  does  violate  the  right  of  an- 

fecting  the   use   of   land — are  absolute  other,  the  motive  of  the  act  enters  large- 

(Bradford  v.  Pickles  [1895]  A.  C.  687,  ly  into  the  problem." 

64   L.   J.   Ch.   N.    S.    759,   11   Reports,  In  Hushie  v.  Qriifin  (1909)   75  N.  H. 

286,  73  L.  T.  N.  S.  353,  44  Week.  Rep.  345,  27  L.R.A.  (N.S.)    966,  139  Am.  St. 

190,    60   J.   P.   3),   others  may   depend  Rep.  718,  74  Atl.  595,  it  is  said;      "It 

upon  the  end  for  which  the  act  is  done  has  been  said,  however,  in  several  eases, 

(Moran  v.   Dunphy    [1900]    177   Mass.  that  a  wrongful  motive  cannot  convert 

485,    487,    52   L.R.A.    115,    83   Am.    St.  a  legal  act  into  an  illegal  one,  and  many 

Rep.  289,  59  N.  E.  125 ;  Plcmt  v.  Woods  judges  have  thought  this  was  the  end 

[1900]    176  Mass.  492,  51   L.R.A.   339,  of   the   law   upon  the   question.     They 

79  Am.  St.  Rep.   330,  57  N.  E.   1011;  seem  to  proceed  upon  a  theory  of  ab- 
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bad  motive  will  not  render  unlawful  what  would  otherwise  be  law- 
ful, without  going  to  the  length  of  rejecting  it,  it  necessarily  con- 
troverts the  reason  sometimes  given  for  that  statement,  namely,  that 
the  ethical  quality  of  the  transaction  is  not  a  proper  subject  of  legal 
inquiry,  and  limits  its  operation  to  cases  involving  the  exercise  of 
"absolute"  rights.  The  admission  is  frankly  made  in  these  cases  that 
the  state  of  mind  of  the  defendant  must  be  ascertained  by  the  in- 
vestigating tribunal  as  best  it  can." 

But  all  this  suggests  a  doubt  as  to  whether  "motive"  is  really 
the  object  of  inquiry  in  the  intermediate  group  of  cases  in  which 
such  inquiry  is  open.  Is  it  not  rather  the  intent  of  the  doer  of  the 
act  with  respect  to  the  end  to  be  attained  by  the  doing  of  it  which 
is  meant?  This  from  its  external  relation  is  a  less  speculative  sub- 
ject of  inquiry,  and  may  be  deduced  from  the  relation  of  the  means 


solute  right  in  the  defendant  which  is 
at  variance  with  the  holding  in  many 
of  the  same  cases,  that  the  defendant 
may  be  called  upon  to  justify  his  con- 
duct. Indeed,  the  authorities  are  prac- 
tically unanimous  to  the  effect  that  the 
defendant  is  liable  unless  he  shows  a, 
justification.  If  this  is  true,  it  follows 
as  matter  of  course  that  his  right  is 
not  absolute.  It  is  a  qualified  one,  and 
the  rightfulness  of  its  exercise  depends 
upon  all  those  elements  which  go  to 
make  up  a  cause  for  human  action.  The 
reasonableness  of  the  act  cannot  always 
be  satisfactorily  determined  until  some- 
thing is  known  of  the  state  of  the  ac- 
tor's mind.  The  'justification  may  be 
found  sometimes  in  the  circumstances 
under  which  it  is  done,  irrespective  of 
motive,  sometimes  in  the  motive  alone, 
and  sometimes  in  the  circumstances  and 
motive  combined.' " 

Lord  Brampton,  in  Quinn  v.  Leathern 
[1901]  A.  C.  495,  1  B.  R.  C.  197,  said: 
"This  latter  proposition,  that  the  ex- 
ercise of  an  absolutely  legal  right  can- 
not be  treated  as  wrongful  and  action- 
able merely  because  a  malicious  inten- 
tion prompted  such  exercise,  was  estab- 
lished as  clear  law  by  this  House  in 
Bradford  v.  Pickles  [1895]  A.  C.  587, 
64  L.  J.  Ch.  N.  S.  759,  11  Reports, 
286,  73  L.  T.  N.  S.  353,  44  Week.  Rep. 
190,  60  J.  P.  3,  and  it  is  now  too 
late  to  dispute  it,  even  if  one  were  dis- 
posed to  do  so,  which  I  am  not.  It 
must  not,  however,  be  supposed  that  a 
malicious  intention  can  in  no  case  be 


material  to  the  maintenance  of  an  ac- 
tion. It  is  commonly  used  to  defeat  the 
defense  of  privilege  to  do  or  to  say 
that  which,  without  privilege,  would  be 
wrongful  and  actionable." 

9  In  Brishane  v.  Beggie  (1906)  3 
Commonwealth  L.  R.  686,  in  note  7, 
supra. 

10  Whether  a  person  is  acting  in  the 
exercise  of  a  privilege  possessed  by  him, 
or  for  the  purpose  of  gratifying  his 
ill-will,  is  a  question  for  the  jury.  See 
opinion  of  Hawkins,  J.,  in  [1898]  A.  C. 
1,  at  p.  19. 

In  Huskie  v.  Cfriffin  (1909)  75  N.  H. 
345,  27  L.R.A.(N.S.)  966,  139  Am.  St. 
Rep.  718,  74  Atl.  595,  it  is  said:  "The 
state  of  mind  of  an  offending  person 
may  be  proved  in  various  ways.  It 
may  appear  that  there  was  no  good 
reason  for  doing  the  act.  In  that  case, 
malice  may  be  inferred  from  the  proved 
absence  of  other  motive  for  the  act 
done.  In  case  there  be  a  sufficient 
justifiable  motive,  it  may  still  be  proved 
that  in  fact  malice  was  the  moving 
force." 

In  Flood  V.  Jackson  [1895]  2  Q.  B. 
21,  Lord  Esher,  M.  R.,  said:  "We  have 
been  invited  to  define  malice.  One  can- 
not do  so  any  more  than  one  can  de- 
fine fraud,  and  I  certainly  shall  not 
attempt  it.  Everyone  knows  what  is 
meant  by  a  man  acting  maliciously. 
The  only  recognized  tribunal  that  can 
decide  whether  an  act  is  or  is  not  ma- 
licious is  a  jury." 
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employed  to  the  exercise  of  the  right  claimed."  It  would  be  com- 
formable  to  the  inquiry  into  intent  in  criminal  cases,  where  criminal 
intent  is  deduced  from  the  doing  of  the  act  in  the  circumstances 
under  which  it  is  done. 

2662.  Effect  of  existence  of  combination. —  See  also  in  this  con- 
nection, chapter  cxvi.,  §  2667;  chapter  cxviii.,  §  2725. 

a.  Generally. — "It  is  not  every  injury  inflicted  upon  third  per- 
sons in  its  operation  that  renders  a  combination  unlawful.  It  is  not 
enough  to  establish  illegality  in  an  agreement  between  certain  per- 


il Practically  the  same  test  is  sug- 
gested by  Wills,  J.,  in  Allen  v.  Flood 
[1898]  A.  C.  1,  at  p.  51,  17  Eng.  Rul. 
Cas.  285:  "Bowen  v.  Hall  (1881)  L.  R. 
6  Q.  S.  Div.  333,  50  L.  J.  Q.  B.  N.  S. 
305,  44  L.  T.  N.  S.  75,  29  Week.  Rep. 
367,  45  J.  P.  373,  1  Eng.  Rul.  Cas. 
717,  was,  I  think,  rightly  decided,  and 
in  one  respect  only  does  it  appear  to 
me  to  be  open  to  criticism.  The  master 
of  the  rolls  treats  the  purpose  of  bene- 
fiting the  defendant  at  the  expense  of 
the  plaintiff  as  necessarily  in  legal 
phraseology  a  malicious  purpose. 
Again,  with  the  greatest  deference  I 
am  obliged  to  say  that  this  seems  to 
me  to  be  going  a  great  deal  too  far; 
and  I  think  the  question  whether  the 
act  complained  of  was  malicious  would 
depend  upon  whether  the  defendant  had, 
in  pursuing  his  own  interests,  done  so 
by  such  means  and  with  such  a  disre- 
gard of  his  neighbor  as  no  honest  and 
fair-minded  man   ought  to  resort  to." 

Lord  Herschell,  in  the  same  case  (at 
p.  118),  disapproves  of  the  suggested 
test,  saying:  "The  master  of  the  rolls 
declined  in  the  present  case  to  define 
what  was  meant  by  'maliciously;'  he 
considered  this  a  question  to  be  deter- 
mined by  a  jury.  But  if  [his]  acts 
are,  or  are  not,  unlawful  and  actionable, 
according  as  this  element  of  malice  be 
present  or  absent,  I  think  it  is  essential 
to  determine  what  is  meant  by  it.  I 
can  imagine  no  greater  danger  to  the 
community  than  that  a  jury  should  be 
at  liberty  to  impose  the  penalty  of 
paying  damages  for  acts  which  are 
otherwise  lawful,  because  they  choose, 
without  any  legal  definition  of  the  term, 
to  say  that  they  are  malicious.  No  one 
would  know  what  his  rights  were.  The 
result  would  be  to  put  all  our  actions 
at  the  mercy  of  a  particular  tribunal 
■whose   view    of   their   propriety   might 


differ  from  our  own.  However  malice 
may  be  defined,  if  motive  be  an  ingredi- 
ent of  it,  my  sense  of  the  danger  would 
not  be  diminished. 

"The  danger  is,  I  think,  emphasized 
by  the  opinions  of  some  of  the  learned 
judges.  In  the  case  to  which  I  shall 
allude  immediately  the  master  of  the 
rolls  included  within  his  definition  of 
malicious  acts  persuasion  used  for  the 
purpose  'of  benefiting  the  defendant  at 
the  expense  of  the  plaintiff.'  Wills,  J., 
thinks  this  'going  a  great  deal  too 
far,'  and  that  whether  the  act  com- 
plained of  was  malicious  depends  upon 
whether  defendant  has,  in  pursuing  his 
own  interest,  'done  so  by  such  means 
and  with  such  a  disregard  to  his  neigh- 
bor as  no  honest  and  fair-minded  man 
ought  to  resort  to.'  Here  will  be  seen 
that  malice  is  not  made  dependent  on 
motive.  The  assumed  motive  is  a  legiti- 
mate one, — the  pursuit  of  one's  own  in- 
terest. The  malice  depends  on  the 
means  used  and  the  disregard  of  one's 
neighbor,  and  the  test  of  its  existence 
is  whether  these  are  such  as  no  honest 
and  fair-minded  man  ought  to  resort 
to.  There  is  here  room  for  infinite  dif- 
ferences of  opinion.  Some,  I  dare  say, 
applying  this  test,  would  consider  that 
a  strike  by  workmen  at  a  time  dam- 
aging to  the  employer,  or  a  'lockout' 
by  an  employer  at  a  time  of  special 
hardship  to  the  workmen,  were  such 
means,  and  exhibited  such  a  disregard 
of  his  neighbor  as  an  honest  and  fair- 
minded  man  ought  not  to  resort  to. 
Others  would  be  of  the  contrary  opinion. 
The  truth  is,  this  suggested  test  makes 
men's  responsibility  for  their  actions 
depend  on  the  fluctuating  opinions  of 
the  tribunal  before  whom  the  case  may 
chance  to  come  as  to  what  a  right-mind- 
ed man  ought  or  ought  not  to  do  in 
pursuing  his  own  interests." 


8214  MASTER  AND  SERVANT.  [chap.  cxv. 

sons  to  show  that  it  works  harm  to  others.  An  agreement  entered 
into  for  the  primary  purpose  of  promoting  the  interests  of  the  parties 
is  not  rendered  illegal  by  the  fact  that  it  may  incidentally  injure  third 
persons.  Conversely,  an  agreement  entered  into  for  the  primary  pur- 
pose of  injuring  another  is  not  rendered  legal  by  the  fact  that  it 
may  incidentally  benefit  the  parties."  ^  "A  combination  between  per- 
sons merely  to  regulate  their  own  conduct  and  affairs  is  allowable, 
and  a  lawful  combination,  though  others  may  be  indirectly  affected 
thereby."  *  But  where  its  object  is  to  inflict  injury  otherwise  than 
as  incidental  to  the  advancement  of  the  legitimate  interests  of  its 
members,  it  is  an  unlawful  conspiracy.*    So  also  is  a  combination  to 

1  National  Fi/reproofing  Co.  v.  Mason  John  D.  Pa/rk  &  Sons  Co.  v.  National 

Builders'  Asso.   (1909)  26  L.R.A.(N.S.)  Wholesale  Druggists'  Asso.    (1903)    175 

148,  94  C.  C.  A.  535,  169  Fed.  259.  N.  Y.  1,  62  L.R.A.  632,  96  Am.  St.  Rep. 

S  Cray    v.    Building    Trades    Council  578,  67  N.  E.  136. 
(1903)    91   Minn.   181,   63   L.R.A.   753,        4  In  State  ex  ret.  Burner  v.  Euegin 

103  Am.   St.   Rep.  477,  97  N.  W.  663,  (1901)    110   Wi8.    189,   62   L.R.A.   700, 

1118,  1  Ann.  Cas.  172.  85  N.  W.  1046,  15  Am.  Crim.  Rep.  332, 

A  combination  the  object  of  which  is  it  was  held  that  a  combination  of  per- 

to  enable  the  members  to  compete  more  sons  to  injure  another  without  any  just 

successfully   with   others    in   the    same  cause,   such   as   an   injury   that   is   not 

business  is  not  an  unlawful  conspiracy,  an   incidental   effect   of   the   promotion 

Martell  v.  White  (1904)   185  Mass.  255,  of  legitimate  interests  of  the  members 

64  L.R.A.  260,   102  Am.   St.  Rep.  341,  of  the  combine,  is  a  conspiracy  to  in- 

64  N.  E.  1085.  flict  a  malicious   injury  upon   another 

A  contractor  has  no  right  of  action  at  common  law. 
against    an    association    of    contractors        "A  combination  among  persons  mere- 

which   notifies    an   architect   that   they  ly   to    regulate    their    own    conduct    is 

decline  to  bid  on  certain  work  if  the  within    allowable    competition,    and    is 

plaintiff's   bid   is   received   in   competi-  lawful,  although  others  may  be  indirect- 

tion,  there  being  no  threat,  express  or  ly  affected  thereby.     But  a  combination 

implied,  in  such  a  communication,  since  to  do  an  injurious  act  expressly  directed 

one  man   or  any  number  of  men  may  to  another,  by  way  of  intimidation  or 

lawfully  refuse  to  compete  with  another,  constraint,  either  of  himself  or  of  per- 

Master    Builders'    Asso.    v.     Domascio  sons    employed    or    seeking    to    be    em- 

(1901)   .16  Colo.  App.  25,  63  Pac.  782.  ployed  by  him,  is  outside  of  allowable 

The  sending  of  a  notice  by  a  board  competition  and  is  unlawful."   Vegelahn 

of   directors   of   a  live   stock   exchange  v.    Guntner    (1896)    167   Mass.    92,   35 

to  its  members,  directing  them  not  to  L.R.A.   722,   57   Am.   St.   Rep.   443,   44 

employ  plaintiff  or  to  transact  any  busi-  N.   E.    1077.      A   similar    statement   is 

ness  with  him  until  notified  that  he  had  made  in  Gray  v.  Building  Trades  Coun- 

settled  a   certain   claim,   is  not  action-  ^n  (1903)  91  Minn.  181,  63  L.R.A.  753 

''I  /?«LT-  ,^ft^c»ff°/»'^«f  °f«=  ^^-    103  Am.  St.  Rep.  477,  97  N.  W.  663 

chxinge    (1894)    54   111.  App.   233.  ij^g    ^  ^        ^^ 

A  merchant  of  large  means,  who  is         •  t-     x-  ,  

in  position,  by  reasoi  of  large  orders,  ,  ^  combination  of  mercantile  dealers 
to  obtain  more  advantageous  prices  *°  compel  another  dealing  in  the  same 
from  manufacturers  than  others,  so  that  Sooas  to  sell  at  prices  fixed  by  it,  or 
he  can  undersell  them  in  the  market,  upon  his  refusal  so  to  do,  to  prevent 
has  no  cause  of  complaint  if  they  com-  those  of  whom  its  members  are  pur- 
bine,  and  by  representation  and  per-  chasing  customers  from  selling  goods 
suasion  induce  the  manufacturers  to  to  him,  is,  upon  general  principles,  con- 
refuse  to  sell  to  him  unless  he  will  trary  to  public  policy  and  void.  Brown 
agree  to  maintain  prices  to  customers,   v.   Jacobs'   Pharmacy   Co.    (1902)    115 
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Ga.  431,  57  L.R.A.  547,  90  Am.  St. 
Rep.  126,  41  S.  B.  553. 

In  Lohae  Patent  Door  Co.  v.  Fuelle 
(1908)  215  Mo.  421,  22  L.R.A.(N.S.) 
«07,  128  Am.  St.  Rep.  492,  114  S.  W. 
997,  it  is  said  that  all  the  authorities 
hold  that  a  combination  to  injure  or 
destroy  the  trade,  business,  or  occupa- 
tion of  another  by  threatening  or  pro- 
ducing injury  to  the  trade,  business,  or 
occupation  of  others  who  have  business 
relations  with  him  is  an  unlawful  con- 
spiracy, regardless  of  the  name  by  which 
it  is  known,  and  may  be  restrained  by 
injunction. 

In  Ertz  V.  Produce  Exchange  (1900) 
79  Minn.  140,  48  L.R.A.  90,  78  Am. 
St.  Rep.  433,  81  N.  W.  737,  it  was  held 
that  a  complaint  alleging  that  the 
plaintiff,  a  dealer  in  farm  produce,  had 
a,  profitable  business,  that  the  defend- 
ants had  conspired  together  to  refuse  to 
deal  with  him,  and  to  induce  others 
to  do  likewise,  it  not  appearing  that 
their  interference  with  his  business  was 
to  serve  any  legitimate  interests  of  their 
own,  but  that  it  was  done  maliciously, 
to  injure  him,  and  that  the  conspiracy 
had  been  carried  into  execution,  where- 
by his  business  was  ruined,  stated  a 
cause  of  action,  the  court  distinguish- 
ing the  case  of  Bohn  Mfg.  Co.  v.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lum- 
lermen's  Asso.)  (1893)  54  Minn.  223, 
21  L.R.A.  337,  40  Am.  St.  Rep.  319,  65 
N.  W.  1119,  upon  the  ground  that  the 
defendants  in  that  case  had  similar 
legitimate  interests  to  protect,  and  that 
their  efforts  were  limited  to  members 
of  the  association  having  similar  in- 
terests to  serve,  and  that  there  was  no 
agreement  or  combination  or  attempt 
to  induce  other  persons  not  members  of 
the  association  to  withhold  their  pat- 
ronage. 

As  long  as  a  combination  is  entered 
into  and  used  for  promoting  the  legiti- 
mate business  purposes  of  those  con- 
cerned, others  have  no  cause  of  action 
on  account  of  the  combination,  al- 
though the  effect  of  it  may  be  to  injure 
them.  But  when  the  combination  is 
made  an  instrumentality  for  injuring 
others,  through  malice  or  threats  or  in- 
timidation, a  right  of  action  arises  for 
the  resulting  injury.  When  more  than 
one  of  the  parties  to  the  combination 
agree  to  using  the  combination  for  such 
illegitimate  purposes,  a  conspiracy 
arises.  Rhodes  v.  Oranhy  Cotton  Mills 
(1910)    87  S.  C.  18,  68  S.  E.  824. 


A  petition  which  charges  that,  in  pur- 
suance of  a  conspiracy,  defendants  not 
only  refused  to  sell  to  plaintiff,  but 
that  they  induced  a  third  person  to  do 
so,  states  a  cause  of  action,  where  it 
does  not  appear  that  their  interference 
with  plaintiff's  business  was  done  to 
serve  a  legitimate  purpose  of  their  own, 
but  that  it  was  done  wantonly  and 
maliciously  and  caused  a  pecuniary 
loss.  Delz  V.  Winfree  (1891')  80  Tex. 
400,  26  Am.  St.  Rep.  755,  16  S.  W.  111. 

Delz  V.  Winfree  was  afterward  tried 
upon  the  issues  made  by  the  answers 
of  the  defendants,  denying  the  allega- 
tions of  the  petition,  and  averring,  fur- 
ther, that  the  plaintiff  was  indebted  to 
them  for  goods  previously  sold,  and 
that  if  they  refused  to  sell  to  him,  it 
was  because  they  deemed  it  prudent  for 
them  to  have  no  further  dealings  with 
him  until  he  had  paid  them  what  was 
due  them,  which  he  refused  to  do;  and 
upon  the  trial  there  was  a  verdict  and 
judgment  for  the  defendants.  Upon 
appeal  from  an  order  refusing  to  grant 
a  new  trial,  the  order  was  afBrmed, 
the  court  holding  that  if  the  defend- 
ants, who  were  wholesale  butchers,  in 
order  to  compel  dishonest  and  insolvent 
customers  to  pay  their  debts  to  them, 
and  to  protect  themselves  against  such, 
and  for  the  purpose  of  otherwise  assist- 
ing each  other  in  the  conduct  of  their 
business,  had  agreed  among  themselves 
that  each,  at  the  request  of  the  other, 
would  refuse  to  deal  with  such  custom- 
er, the  latter  would  have  no  cause  of 
action.  (1894)  6  Tex.  Civ.  App.  11,  25 
S.  W.  50. 

In  Olive  v.  Van  Patten  (1894)  7  Tex. 
Civ.  App.  630,  25  S.  W.  428,  it  was  held, 
following  Delz  v.  Winfree  (1891)  80 
Tex.  400,  26  Am.  St.  Rep.  755,  16  S. 
W.  Ill,  that  a  complaint  alleging  in- 
jury to  the  plaintiff,  a  manufacturer 
of  lumber,  in  consequence  of  action  of 
defendants,  who  were  members  of  an 
association  of  retail  dealers,  in  sending 
out  a  circular  asking  dealers  not  to 
patronize  the  plaintiff  until  such  time 
as  he  shall  notify  the  secretary  of  the 
association  that  he  will  desist  from 
selling  to  other  than  regular  dealers, 
stated  a  cause  of  action. 

In  Baldwin  v.  Escanaba  Liquor  Deal- 
ers' Asso.  (1911)  165  Mich.  98,  130  N. 
W.  214,  which  was  an  action  by  the 
proprietor  of  a  newspaper,  who  had 
incurred  the  enmity  of  a  liquor  dealers' 
association,  it  was  held  that  the  con- 
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procure  the  doing  of  unlawful  acts.*  A  combination  to  interfere  with 
the  civil  rights  of  another  is  prima  facie  unlawful,  and  must  show 
justification.' 

Civil  liabilities  may  ensue  by  reason  of  a  conspiracy  to  commit 
that  which  is  not  made  unlav^ful  by  statute.'' 

Parties  to  an  indictable  conspiracy  are  civilly  liable  for  any  actual 
loss  caused  by  an  unlawful  act  done  in  pursuance  of  the  conspiracy.* 

veyance  of  an  intimation  to  customers  contracts,  are  all  of  them  unlawful 
of  the  complainant  that  they  would  lose  acts ;  and  I  entertain  no  doubt  that  a 
patronage  unless  they  ceased  to  do  busi-  combination  to  procure  people  to  do 
ness  with  the  complainant  was  unlaw-  such  acts  is  a  conspiracy  and  unlaw- 
ful, ful." 

A  petition  alleging  that,  the  plaintiff  6  In    Olamorgtm    Goal    Co.    v.    South 

having  incurred  the  ill-will  of  certain  Wales  Miners'  Federation   [1903]   2  K. 

persons,  they  determined  to  destroy  his  B.   545,   72  L.  J.  K.  B.  N.   S.   893,  89 

hotel  business,  and  proceeded  to  carry  L.   T.  N.   S.  393,   19   Times  L.  R.  708, 

said  determination  into  effect  by  giving  it  was  said  by  Vaughan  Williams,  L.  J., 

it  to  be  understood  that  they  would  buy  that  prima  facie  a  combination  to  in- 

no   goods   from   drummers   who   should  terfere  with  the  civil  rights  of  another, 

stop   at   his   hotel,    and   by   dissuading  whether  it  be  his  right  to  full  freedom 

drummers  from  patronizing  him,  with  in  the  disposal  of  his  own  labor,  or  his 

the  result  that  he  was  obliged  to  close  own  capital,  or  any  other  right  of  citi- 

his  hotel  for  lack  of  patronage,  states  zenship,    is    an    unlawful    combination, 

a    cause    of    action.      Webb    v.    Drake  because  such  interference,  if  carried  in- 

(1899)  52  La.  Ann.  290,  26  So.  791.  to  effect,   is   an  actionable  wrong,   and 

A  combination  lawful  itself  may  be-  it  is  this  fact,  and  not  any  mere  ma- 
come  a  conspiracy  when  the  purpose  in  licious  motive,  which  constitutes  the 
view  is  to  ruin  or  damage  the  business  combination  a  conspiracy.  This  prima 
of  another  because  of  his  refusal  to  do  facie  wrongful  interference  may  be  neg- 
something  against  his  will  or  judgment,  atived  by  showing  that  the  exercise  of 
Everett-Waddey  Co.  v.  Richmond  Ty-  defendant's  own  right  involved  the  in- 
pographical  Union  (1906)  105  Va.  188,  terferenee  complained  of,  which  inter- 
5  L.R.A.(N.S.)  792,  53  S.  E.  273,  8  ference  is  merely  the  exercise  of  the 
Ann.  Cas.  798.  right  of  a  man  to  interfere  in  a  matter 

Lord    Shand,    in    Quinn    v.    Leathern  in  which  he  is  jointly  interested  with 

[1901]  A.  C.  495,  1  B.  R.  C.  197,  said  others,  and  such  interference  gives  no 

(p.    512)  :      "In    that    case    [Allen    v.  cause  of  action.     In  such  a  case  there 

Flood    [1898]    A.    C.    1,    62   J.   P.   595,  will   be    intentional    procurement   of   a 

67  L.  J.  Q.  B.  N.  S.  119,  14  Times  L.  R.  violation  of  individual  rights,  contrac- 

125,  46  Week.  Rep.  258,  17  Eng.  Rul.  tual   or   other,   but   just   cause   for    it, 

Cas.  285]  I  expressed  my  opinion  that  as  being  done  for  the  maintenance  of 

while  combination  of  different  persons  the  equal  civil  rights  of  the  defendants, 

in   pursuit  of  a  trade  object  was  law-  A  combination  to  interfere  with  an- 

ful,  although  resulting  in   such  injury  other's   right  to  carry  on  his  business 

to  others  as  may  be  caused  by  legiti-  free  from  intimidation  or  coercion,  oth- 

mate   competition   in   labour,   yet   that  erwise  than   in  fair  competition,  must 

combination  for  no  such  object,  but  in  show  justification.     Montgomery  Ward 

pursuit  merely  of  a  malicious  purpose  d    Co.    v.    South    Dakota   Retail    Mer- 

to  injure  another,  would  be  clearly  un-  chants'     &     Hardware    Dealers'     Asso. 

lawful;   and,  having  considered  the  ar-  (1907)    150   Fed.   413. 

guments  in  this   case,  my   opinion  has  7  Longshore   Printing    Co.   v.   HoweU 

only  been   confirmed."  (1894)    26  Or.  527,  28   L.R.A.  464,  46 

Bin    Mogul   8.    S.    Co.    v.    McGregor  Am.    St.   Rep.   640,   38   Pac.   547. 

[1892]   A.  C.  25,  Lord  Halsbury  said:  s  Toledo,   A.   A.   &   N.   M.   R.    Co.   v. 

"Intimidation,  violence,  molestation,  or  Pennsylvania  Co.  (1893)   19  L.R.A.  387,. 

the  procuring  of  people  to  break  their  5  Inters.   Com.  Rep.  522,  54  Fed.   730. 
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&.  Combinations  to  do  what  an  individual  may  lawfully  do. — 
While  in  a  criminal  prosecution  for  conspiracy  at  common  law  the 
combination  is  considered  to  be  the  gist  of  the  offense,  so  that  it  is 
not  necessary  to  prove  the  doing  of  any  act  in  furtherance  of  the  con- 
spiracy, the  contrary  is  the  case  in  civil  actions,  where  the  rule  is 
that  conspiracy  of  itself  furnishes  no  cause  of  action.^  This  rule  has 
two  meanings :  first,  that  there  must  be  damage  as  well  as  conspiracy ; 
second,  that  the  fact  of  combination  does  not  of  itself  confer  a  right 
of  action  for  loss  sustained  by  another  in  consequence  thereof.^"  But 
though  the  fact  of  conspiracy  will  not  render  actionable  an  act  which 


9  An  "unlawful  agreement  alone,  ir- 
respective of  damage,  is  the  appropriate 
subject-matter  of  indictment;  but  to 
give  a  cause  of  action  on  the  civil  side 
there  must  be  damage  as  well  as  con- 
spiracy." O'Keeffe  v.  Walsh  [1903]  2 
I.  R.  681. 

An  indictment  lies  for  the  mere  act 
of  conspiring;  but  no  action  can  be 
maintained  unless  the  plaintiff  has  been 
aggrieved  by  some  overt  act  done  in 
pursuance  of  the  conspiracy.  Gregory 
V.  Brunswick  ( 1843 )  6  Mann.  &  G.  205, 
1  Dowl.  &  R.  518,  6  Scott,  N.  R.  809. 

There  is  this  distinction  between 
criminal  and  civil  conspiracy,  that  in 
case  of  an  indictment,  when  conspiracy 
is  proved,  the  indictment  is  proved; 
but  in  the  case  of  an  action,  it  is  neces- 
sary to  go  further  and  prove  damage. 
Per  Esher,  M.  R.,  in  Temperton  v.  Bus- 
sell  [1893]  1  Q.  B.  715,  62  L.  J.  Q.  B. 
N.  S.  412,  4  Reports,  376,  69  L.  T.  N.  S. 
78,  41  Week.  Rep.  565,  57  J.  P.  676. 

Lord  Brampton,  in  Quinn  v.  Leathern 
[1901]  A.  C.  495,  1  B.  R.  C.  197,  said: 
"A  conspiracy  consists  of  an  unlawful 
combination  of  two  or  more  persons 
to  do  that  which  is  contrary  to  law,  or 
to  do  that  which  is  wrongful  and  harm- 
ful towards  another  person.  It  may  be 
punished  criminally  by  indictment,  or 
civilly  by  an  action  on  the  case  in  the 
nature  of  conspiracy  if  damage  has 
been  occasioned  to  the  person  against 
whom  it  is  directed.  It  may  also  con- 
sist of  an  unlawful  combination  to  car- 
ry out  an  object  not  in  itself  unlawful, 
by  unlawful  means.  The  essential  ele- 
ments, whether  of  a  criminal  or  of  an 
actionable  conspiracy,  are,  in  my_  opin- 
ion, the  same,  though  to  sustain  an 
action  special  damage  must  be  proved." 

The  damage  occasioned  by  malicious 
interference  with  the  business  or  occu- 


pation of  another  is  the  gist  of  the 
action,  even  though  such  interference 
may  be  the  act  of  a  number  of  individ- 
uals conspiring  together,  and  the  con- 
spiracy is  but  a  matter  of  aggravation, 
if  proven.  Willner  v.  Silverman  ( 1909 ) 
109  Md.  341,  24  L.R.A.(N.S.)  895,  71 
Atl.  962. 

In  Van  Horn  v.  Van  Horn  (1894) 
56  N.  J.  L.  318,  28  Atl.  669,  it  is  said 
that  the  courts  almost  uniformly  disre- 
gard a  charge  of  conspiracy  as  an  ac- 
tionable element,  and  consider  the  ma- 
licious injury  and  the  resulting  damage 
as  the  foundation  and  support  of  the 
action. 

The  grounds  of  recovery  in  a  civil 
suit  for  damages  occasioned  by  a  con- 
spiracy are  not  identical  with  the  ele- 
ments of  the  crime  of  conspiracy.  Bout- 
well  V.  Marr  (1899)  71  Vt.  2,  43  L.R.A. 
803,  76  Am.  St.  Rep.  746,  42  Atl.  607. 

10  It  is  said  by  Lord  Lindley  in 
South  Wales  Miners'  Federation  v.  Gla- 
morgam  Coal  Co.  [1905]  A.  C.  239,  1 
B.  R.  C.  1,  2  Ann.  Cas.  436:  "It  is 
useless  to  try  and  conceal  the  fact  that 
an  organized  body  of  men,  working  to- 
gether, can  produce  results  very  differ- 
ent from  those  which  can  be  produced 
by  an  individual  without  assistance. 
Moreover,  laws  adapted  to  individuals 
not  acting  in  concert  with  others  re- 
quire modification  and  extension  if  they 
are  to  be  applied  with  effect  to  large 
bodies  of  persons  acting  in  concert.  The 
English  law  of  conspiracy  is  based  upon 
and  is  justified  by  this  undeniable  truth. 
But  the  possession  of  great  power, 
whether  by  one  person  or  by  many,  is 
quite  as  consistent  with  its  lawful  as 
with  its  unlawful  employment;  and 
there  is  no  legal  presumption  that  it 
will  be  or  has  been  unlawfully  exercised 
in   any   particular   case.     Some  illegal 
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an  individual  may  do  without  incurring  liability,  it  does  not  follow 
that  a  combination  to  do  such  an  act  is  not  an  actionable  conspiracy. 
The  fallacy  lies  in  assuming  the  converse  of  the  original  proposition 
to  be  equally  true. 

act  must  be  proved  to  be  threatened  and  inal    conspiracies    offered    a    sufiScient 

intended,   or   to   have  been  committed,  ground  for  holding  the  offenders  liable 

before  any  court  of  justice  in  the  Unit-  civilly,  it  vras  soon  perceived  that  the 

ed   Kingdom   can   properly   make  such  argument  was  unsound;  and  the  theory 

•conduct  the  basis  of  any  decision."  that  acts  which  might  lawfully  be  done 

In  Wellington  v.  Small  (1849)  3  by  one  or  any  number  of  persons  acting 
Gush.  145  (not  a  master  and  servant  singly  were  unlawful  when  done  by 
case),  it  was  said  that  "if  an  act  is  several  acting  by  a  concerted  plan  was 
done  by  one  alone  which  is  no  cause  abandoned  in  most  jurisdictions, 
■of  action,  a  like  act  is  not  rendered  It  is  said  in  Karges  Furniture  Go.  v. 
■actionable  by  being  done  in  pursuance  Amalgamated  Woodworker^  Local  Vn- 
of  a  conspiracy.  In  an  action  on  the  ion  (1905)  165  Ind.  421,  2  L.R.A. (N. 
case  in  the  nature  of  a  conspiracy,  the  S.)  788,  75  N.  E.  877,  6  Ann.  Gas.  829: 
.gist  of  the  action  is  not  the  conspiracy  "Whatever  one  man  may  do,  all  men 
(as  it  is  in  an  indictment  and  was  may  do;  and  what  all  may  do  singly, 
in  the  old  writ  of  conspiracy),  but  the  they  may  do  in  concert  if  the  sole  pur- 
damage  done  to  the  plaintiff."  pose  of  the  combination  is  to  advance 

In  Boston  v.  Simmons  (1889)  150  the  proper  interests  of  the  members, 
Mass.  461,  6  L.R.A.  629,  15  Am.  St.  and  it  is  conducted  in  a  lawful  man- 
Rep.  230,  23  N.  B.  210   (not  a  master  ner." 

and  servant  case),  it  was  said:  "The  In  Meier  v.  Speer  (1910)  96  Ark. 
averment  of  a  conspiracy  in  the  declara-  618,  32  L.R.A.  (N.S.)  792,  132  S.  W. 
tion  does  not  ordinarily  change  the  na-  988,  it  is  said  that  what  members  of 
ture  of  the  action  nor  add  to  its  legal  a  labor  union  may  lawfully  do  acting 
force  or  effect.  The  gist  of  the  action  singly,  they  may  lawfully  do  conjointly, 
is  not  the  conspiracy  alleged,  but  the  each  and  all  having  a  like  interest  to 
tort  committed  against  the  plaintiff,  conserve  and  promote, 
.and  the  damage  thereby  done  it  wrong-  In  Lindsay  &  Co.  v.  Montana  Federa- 
fully.  Where  damage  results  from  an  tion  of  Labor  (1908)  37  Mont.  264,  18 
act  which,  if  done  by  one  alone,  would  L.RA. (N.S.)  707,  127  Am.  St.  Rep. 
not  afford  ground  of  action,  the  like  722,  96  Pac.  127,  referring  to  this  sub- 
act  would  not  be  rendered  actionable  be-  ject,  the  court  said:  "But  there  can 
«ause  done  by  several  in  pursuance  of  be  found  running  through  our  legal 
a  conspiracy."  literature  many  remarkable  statements 

A  combination  of  several  persons  to  that  an  act  perfectly  lawful  when  done 

do  harm  to  another,  and  harm  done  to  by  one  person  becomes  by  some  sort  of 

him  in  fact,   does  not  necessarily  give  legerdemain  criminal  when  done  by  two 

him   a   right   of   action.     If   the  harm  or  more  persons  acting  in  concert;  and 

done  is  only  a  consequence  of  what  the  this  upon  the  theory  that  the  concerted 

■combination  had  a  right  to  do,  the  harm  action  amounts  to  a  conspiracy.     But 

is  not  actionable.     Per  Morrison,  J.,  in  ^ith  this  doctrine  we  do  not  agree.     If 

<^"''T  ^-  -^"°"   (1^'^^)    ¥,?•  9-  ^1-  an  individual  is  clothed  with  a  right 

If  the  effect  of  an  association  is  to  ^^^^    ^^y        ^j           j^^    ^^^^    ^^^^    f^^^ 

destroy  the  business  of  those  who  are  „i,    •  i,i    °      i     u        i-          -ii.    xi. 

not  members,  it  is  such  a  result  as,  in  ^^'=^  right  merely  by  acting  with  others, 

the  competition  of  business,   often  fol-  each  of  whom  is  clothed  with  the  same 

lows  from  a  course  of  proceeding  that  '''g^t-     ^^  ^"e   act  done  is  lawful,  the 

the  law  permits.     Bowen  v.  Matheson  combination  of  several  persons  to  com- 

(1867)    14  Allen,  499.  "lit  i*-  does  not  render  it  unlawful.    In 

In  Huskie  v.  Qriffin  (1909)   75  N.  H.  other  words,   the  mere   combination   of 

345,  27  L.R.A. (N.S.)    966,  139  Am.  St.  action   is  not  an   element  which   gives 

Rep.  718,   74  Atl.  595,  it  is  said  that  character  to  the  act.    It  is  the  illegality 

while  in  many  cases  it  has  been  decided  of  the  purpose  to  be  accomplished,  or 

that  the  common  law  governing  crim-  the   illegal  means  used  in   furtlierance 
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It  has  sometimes,  however,  been  assumed  to  be  a  necessary  sequel 
of  the  rule  that  an  unlawful  act,  and  not  the  fact  of  conspiracy,  is  the 
gist  of  the  civil  action,  that  the  act  for  which  an  action  for  con- 
spiracy will  lie  must  be  something  unlawful  in  itself.^'     Again,  it 


■of   the   purpose,   which   makes   the  act 
illegal." 

11  In  Boutwell  v.  Marr  (1899)  71  Vt. 
2,  43  L.R.A.  803,  76  Am.  St.  Rep.  74C, 
42  Atl.  607,  the  court  said:  "The  law 
punishes  the  mere  agreement  to  effect 
an  illegal  purpose  or  to  use  illegal 
means.  But  it  is  clear  that  a  civil  ac- 
tion cannot  be  sustained  unless  some- 
thing causing  damage  to  the  plaintiflf 
lias  been  done  in  furtherance  of  the 
agreement;  and  it  is  claimed  to  be  also 
requisite  that  the  thing  done  be  some- 
thing unlawful  in  itself.  This  would 
preclude  a  reliance  upon  the  existence 
■of  an  illegal  purpose,  and  require  that 
the  means  used  be  illegal.  The  agree- 
ing together  to  effect  an  illegal  purpose 
being  itself  illegal,  it  might  seem  that 
any  act  done  in  furtherance  of  the 
agreement,  and  resulting  in  damage, 
even  though  not  itself  a  violation  of 
right,  would  sustain  a  recovery.  But 
the  view  suggested  is  not  sustained  by 
the  authorities." 

In  Toledo,  A.  A.  d  N.  M.  R.  Go.  v. 
Pennsylvania  Co.  (1893)  19  L.R.A.  387, 
5  Inters.  Com.  Rep.  522,  54  Fed.  730, 
it  is  said  that  ordinarily  the  only  dif- 
ference between  the  civil  liability  for 
acts  in  pursuance  of  a  conspiracy  and 
for  acts  of  the  same  character,  done  by 
a  single  person,  is  in  the  greater  prob- 
ability that  such  acts  when  done  by 
■many  in  a  combination  will  cause  in- 
jury- 

The  effect  upon  the  lawfulness  of  an 
act,  of  the  circumstance  that  it  is  done 
by  a  combination,  is  considered  in  Orr 
V.  Home  Mut.  Ins.  Co.  (1857)  12  La. 
Ann.  255,  68  Am.  Dec.  770,  which  was 
an  action  by  one  who  had  lost  his 
employment  by  reason  of  the  agreement 
of  the  defendants  that  they  would  not 
insure  any  steamer,  or  anything  there- 
on, on  which  the  plaintiff  might  be  em- 
ployed. The  court,  after  holding  that 
the  motive  of  any  one  of  them  in  de- 
clining to  insure  was  not  open  to  ques- 
tion, said:  "Does  the  fact  that  the 
three  insurance  companies  conspired 
and  agreed  with  each  other  that  they 
would  not  insure  on  any  boat  on  which 
the    plaintiff    should    be    employed,    in 


order  to  prevent  him  from  obtaining 
employment,  change  the  character  of 
their  acts?  It  is  difficult  to  perceive 
in  what  respect  the  combination  of  three 
insurance  offices  out  of  all  of  the  com- 
panies of  this  city  should  change  the 
character  of  acts  otherwise  conceded  to 
be  lawful.  The  companies  had  the 
right  to  say,  separately,  that  they 
would  not  insure  any  boat  on  which  the 
plaintiff  should  be  employed,  and  we 
can  see  no  good  reason  why  the  three 
companies,  whether  they  felt  themselves 
aggrieved  by  plaintiff's  charges  or  not, 
might  not  say  so  in  concert." 

In  Hunt  V.  Simonds  (1854)  19  Mo. 
583  (in  which  the  facts  were  similar 
to  those  in  the  preceding  case),  it  is 
said  that  an  action  for  a  conspiracy  can 
only  be  sustained  against  several  where 
the  acts  complained  of  would  sustain 
an  action  against  one  of  the  defendants ; 
in  other  words,  that  the  number  of  de- 
fendants sued  and  the  allegation  that 
they  conspired  together  did  not  author- 
ize the  plaintiff  to  maintain  his  action 
when  he  could  not  maintain  it  against 
one  defendant,  if  sued  alone. 

In  Kimball  v.  Harman  (1871)  34 
Md.  407,  6  Am.  Rep.  340  (not  a  master 
and  servant  case),  it  was  held  that  an 
act  which,  if  done  by  one  alone,  con- 
stitutes no  ground  for  an  action  on  the 
case,  cannot  be  made  the  ground  of 
such  action  by  alleging  it  to  have  been 
done  by  and  through  a  conspiracy  of 
several,  but  that  the  quality  of  the 
act  and  the  nature  of  the  injury  in- 
flicted by  it  must  determine  the  ques- 
tion whether  the  action  will  lie,  and  the 
fact  of  the  conspiracy  is  only  matter  of 
aggravation. 

Where  several  combine  and  agree  to 
do  a  lawful  act  violative  of  no  duty  to 
another,  due  from  them,  it  is  not  an 
unlawful  conspiracy,  subjecting  them  to 
an  action  by  him,  though  the  act  injure 
him  and  was  so  intended.  West  Vir- 
ginia Transp.  Co.  v.  Standard  Oil  Co. 
(1902)  50  W.  Va.  611,  56  L.R.A.  804, 
88  Am.  St.  Rep.  895,  40  S.  E.  591. 

In  Randall  v.  Lonstorf  (1905)  126 
Wis.  147,  3  L.R.A.  (N.S.)  470,  105  N. 
W.  663,  5  Ann.  Cas.  371,  it  was  said 
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is  said  that  many  may  combine  to  do  what  any  one  of  them  may 
lawfully  do.*^     Now,  while  these  statements  are  true  in  so  far  as 


that,  in  order  that  the  concerted  act 
of  many  should  create  no  civil  liability 
because  the  same  act  by  one  creates 
none,  under  the  rule  laid  down  in  the 
earlier  Wisconsin  cases  that  an  act 
legal  in  itself,  in  that  it  does  not  offend 
against  the  criminal  law,  and  the  in- 
juries are  damnum  absque  injuria,  re- 
gardless of  its  violation  of  moral  stand- 
ards, whether  such  act  be  the  one  per- 
petrated or  the  means  used  to  that  end, 
generally,  if  not  the  subject  of  a  civil 
action  for  damages  when  done  by  one 
person,  is  not  if  done  by  many,  acting 
in  concert, — the  act  must  be  one  which 
does  not  offend  against  the  criminal 
law,  but  only  violates  moral  standards. 

The  case  of  Savile  v.  Roberts  (1797) 
1  Ld.  Raym.  374,  is  frequently  cited  as 
supporting  this  view.  The  question 
there  discussed  was  whether  an  action 
would  lie  for  a  malicious  indictment 
which  put  the  party  to  expense,  though 
the  charge  which  it  contained  neither 
scandalized  him  nor  endangered  his  per- 
sonal security.  Holt,  Ch.  J.,  in  holding 
that  the  action  would  lie,  said  that 
there  are  three  sorts  of  damages,  any 
one  of  which  would  be  sufficient  to  sup- 
port the  action,  and  named  as  the 
third,  "damage  to  a  man's  property," 
as  where  he  is  forced  to  expend  his 
money  in  necessary  charges  to  acquit 
himself  of  the  crime  with  which  he  is 
accused;  remarking  that  although  this 
doctrine  had  been  doubted  lately,  it 
was  always  received  in  ancient  times; 
citing  several  authorities. 

To  the  objection  raised  at  the  bar 
against  these  old  cases,  "that  they  were 
grounded  upon  a  conspiracy,  which  is 
of  an  odious  nature,  and  therefore  suffi- 
cient ground  for  an  action  by  itself," 
he  answered  that  "conspiracy  is  not 
the  ground  of  these  actions,  but  the 
damages  done  to  the  party;  for  an  ac- 
tion will  not  lie  for  the  greatest  con- 
spiracy imaginable,  if  nothing  be  put 
in  execution;  but  if  the  party  be  dam- 
aged, the  action  will  lie.  .  .  .  And 
Fitzherbert,  Nat.  Brev.  114  D.,  says 
that  where  two  cause  a  man  to  be  in- 
dicted, if  it  be  false  and  malicious,  he 
shall  have  conspiracy;  where  one,  he 
shall  have  case;  so  that  the  actions  are 
founded  upon  one  common  foundation. 


but  the  number  of  the  parties  defend- 
ants determines  it  to  the  one  or  to  the 
other.  .  .  .  Though  in  the  old  books 
such  actions  are  called  conspiracies,  yet 
they  are  nothing  in  fact  but  actions 
upon  the  case.  For  conspiracy  (to 
speak  properly)  lies  only  for  procuring 
a  man  to  be  indicted  of  treason  or  fel- 
ony, where  life  was  in  danger.  Fitzh. 
Nat.  Brev.  116  A.  .  .  .  And  if  such 
an  action  be  sued  against  two  defend- 
ants for  procuring  a  man  to  be  indicted 
of  a  smaller  offense,  though  the  word 
conspiraverunt  be  in  the  writ,  yet  if 
one  of  them  be  acquitted,  the  other 
may  be  found  guilty.  11  Hen.  VII.  25. 
Contra,  of  a  proper  action  of  conspira- 
cy; for  there,  if  the  one  be  acquitted, 
no  judgment  can  be  given  against  the 
other." 

The  case  is  authority  only  for  the 
proposition  that  an  action  will  not  lie 
unless  damage  is  suffered  (a  proposi- 
tion from  which  there  can  be  no  dis- 
sent), and  that  one  defendant  may  be 
found  liable  though  the  others  are  ex- 
onerated, notwithstanding  a  charge  of 
conspiracy;  but  it  certainly  does  not 
necessarily  follow  that  the  act  for 
which  an  action  for  conspiracy  will  lie 
must  be  one  which  would  be  actionable 
if  done  by  one  person  alone. 

12  In  Bohn  Mfg.  Go.  v.  HolUs  (Bohn 
Mfg.  Co.  v.  'Northwestern  Lumber- 
men's Asso.)  (1893)  54  Minn.  223,  21 
L.R.A.  337,  40  Am.  St.  Rep.  319,  55 
N.  W.  1119,  it  is  said  that  what  one 
man  may  lawfully  do  singly,  two  or 
more  may  lawfully  agree  to  do  jointly, 
and  that  the  number  who  unite  to  do 
an  act  cannot  change  its  character  from 
lawful  to  unlawful. 

In  Brewster  v.  C.  Miller's  Sons  Co. 
(1897)  101  Ky.  368,  38  L.R.A.  505, 
41  S.  W.  301,  which  was  an  action  for 
damages  against  members  of  an  under- 
takers' association  for  refusal  to  render 
services,  it  was  held  that  one  has  the 
right  to  decline  to  enter  into  a  business 
undertaking  with  another  person,  and 
any  number  of  persons  can  enter  into 
an  agreement  by  which  they  can  decline 
to  assume  business  relations  with  or 
enter  into  contract  with  one  or  more 
persons. 

A    similar    opinion    is    expressed   by 
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they  express  the  idea  that  the  fact  of  comtination  does  not  of  itself 
render  a  conspiracy  actionable,  they  are  haK  truths  whose  specious 
resemblance  to  the  whole  truth  constitues  the  source  of  the  error 
which  has  misled  some  courts  into  taking  the  position  that  if  the 


Stevenson,  V.  C,  in  Alfred  W.  Booth  & 
Bro.  V.  Burgess  (1906)  72  N.  J.  Eq. 
181,  65  Atl.  226,  set  forth  in  §  2655, 
note  9,  ante. 

In  Bowen  v.  Matheson  (1867)  14 
Allen,  499,  a  complaint  was  held  not 
to  charge  the  commission  of  any  illegal 
acts,  which  alleged  that  the  members 
of  an  association  formed  to  control  the 
business  of  shipping  masters  of  a  city 
by  requiring  members  to  conform  to 
certain  rules  and  rates  "did  take  their 
men  out  of  ships  because  the  plaintiff's 
men  were  in  the  same,"  since  it  did  not 
appear  that  they  were  under  any  obliga- 
tion to  keep  their  men  on  board  the 
same  ship  with  the  plaintiff's  men,  or 
violated  the  rights  of  the  plaintiff  or 
any  other  person  in  taking  them  out; 
that  they  "did  refuse  to  furnish  and 
ship  men  to  him,"  such  refusal  being 
lawful  in  the  absence  of  any  legal  ob- 
ligation; that  they  "did  prevent  men 
from  shipping  with  him,"  as  this  might 
be  done  in  many  ways  which  are  law- 
ful and  proper,  and  as  no  illegal  meth- 
ods were  stated;  that  they  "did  notify 
the  public  that  they  had  laid  him  on 
the  shelf,"  as  such  a  statement  does 
not  appear  to  be  slanderous;  that  they 
"did  publicly  notify  his  customers  and 
friends  that  he  could  not  ship  seamen 
for  them,"  since  it  does  not  appear  that 
he  had  a  right  to  ship  seamen  for  them ; 
that  they  "did  interfere  with  his  busi- 
ness as  aforesaid,  .  .  did  prevent 
his  getting  employ  as  shipping  master, 
and  did  break  up  the  plaintiff  in  his 
business  and  calling  by  their  conspir- 
acy, acts,  and  doings  as  aforesaid,  and 
compel  him  to  abandon  his  said  busi- 
ness," as  this  last  simply  alleges  the 
consequences  of  the  acts  before  alleged. 

This  decision  has  been  criticized  in 
Eddy  on  Combinations,  §  571,  as  fol- 
lows: "This  case  is  one  of  those  which 
mark  the  border  line  between  civil  con- 
spiracies and  legal  combinations,  and 
on  first  impression  it  seems  to_  be  well 
over  the  line  on  the  side  of  civil  con- 
spiracies. The  several  defendants  were 
acting  in  combination.     The  object  of 


the  combination  was  to  maintain  cer- 
tain rates  of  wages  for  seamen.  Among 
the  means  used  to  attain  that  object 
was  the  prevention  by  the  combination 
of  their  own  boarders  from  shipping 
in  any  vessel  where  any  of  the  crew  of 
the  vessel  were  from  boarding  houses 
the  proprietors  of  which  were  not  mem- 
bers of  the  association,  and  not  in  good 
standing  with  the  association.  So  far 
both  the  object  of  the  combination  and 
the  means  to  be  used  are  not  necessarily 
unlawful  or  oppressive,  but  the  associa- 
tion went  further,  and  refused  to  fur- 
nish sailors  to  a  certain  shipping  mas- 
ter, and  sought  to  prevent  men  from 
shipping  with  him,  and  notified  the  pub- 
lic that  they  were  acting  against  him. 
It  is  clear  that  the  object  of  these  va- 
rious notices,  taken  in  connection  with 
the  refusal  to  furnish  men,  was  to  cause 
injury  to  the  objectionable  shipping 
master.  The  means  used  by  the  com- 
bination went  beyond  the  mere  advan- 
cing of  its  own  interests,  for  the  com- 
bination not  only  kept  its  own  men  from 
shipping  with  the  shipping  master,  but 
deliberately  sought  to  prevent  the  ship- 
ping master  from  securing  men, — in 
other  words,  sought  to  break  up  his 
business.  To  that  extent  the  combina- 
tion was  a  civil  conspiracy,  and  the 
court  is  in  error  when  it  says  that  the 
gist  of  the  action  is  the  damage  occa- 
sioned by  the  acts  of  the  parties  to 
the  combination,  and  that  the  allega- 
tion that  these  acts  were  done  in  pur- 
suance of  a  conspiracy  is  superfluous 
and  immaterial." 

But  Bowen  v.  Matheson  is  explained 
in  Pickett  v.  Walsh  (1906)  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas. 
638,  as  having  been  decided  on  the 
ground  that  on  the  allegations  in  the 
declaration  it  was  to  be  treated  as  one 
of  those  cases  in  which  the  allegations 
of  conspiracy  are  not  allegations  of  a 
tortious  act  in  and  of  themselves,  but 
are  simply  allegations  that  the  defend- 
ants joined  in  doing  acts  otherwise  al- 
leged to  be  tortious. 
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act  complained  of  is  not  unlawful  where  done  by  an  individual^ 
it  is  not  unlawful  where  done  by  a  combination.** 

But  the  gi'eat  preponderance  of  opinion  is  to  the  effect  that  the- 
unlawful  means  which  will  render  a  combination  to  do  an  act  by 
such  means  a  conspiracy  are  not  necessarily  such  as  would  be  wrong- 
ful if  employed  by  a  single  individual."  Various  reasons  have  been 
assigned  for  so  holding,  which  are  given  in  the  cases  cited  in  the  foot- 
note,*' all  of  which  approximate  the  truth,  even  though  they  may  not 


18  In  Union  P.  R.  Co.  v.  Buef  ( 1902 ) 
120  Fed.  102,  McPherson,  District 
Judge,  said :  "Some  of  the  courts  hold 
that  if  the  act  complained  of  were  done 
by  one  person  only,  and  such  act  of 
itself  would  not  be  unlawful,  then  sim- 
ilar acts  done  in  concert  by  many  would 
not  be  unlawful.  And  this  seems  to  me 
to  be  the  reasonable  holding.  I  cannot 
understand  how  two  lawful  acts,  or  the 
lawful  act  by  each  of  two  persons,  can 
make  an  unlawful  act,  any  more  than  I 
can  believe  that  two  ciphers  can  make  a 
unit." 

The  reasoning  upon  which  the  conclu- 
sion that  an  act  which  when  done  by  an 
individual  is  lawful  becomes  unlawful 
because  done  as  the  result  of  an  agree- 
ment between  two  or  more  is  said  in 
Foster  v.  Retail  Clerks'  International 
Protective  Asso.  (1902)  39  Misc.  48,  78 
N.  Y.  Supp.  860,  to  be  unsatisfactory. 
"By  some  it  is  said  that  the  reason 
is  that  the  combined  acts  of  several  are 
likely  to  be  more  harmful  than  the  act 
of  one.  'A  man  may  encounter  the  acts 
of  a  single  person,  yet  not  be  fairly 
matched  against  several.'  But  why 
should  this  consideration  convert  a 
right  into  a  wrong.  It  may  affect  the 
remedy.  It  may  justify,  for  instance, 
an  injunction  to  protect  against  a  con- 
spiracy to  libel,  notwithstanding  the 
rule  that  a  libel  by  an  individual  may 
not  be  enjoined.  It  can  hardly  do  more. 
Others  have  said  that  the  reason  is 
based  upon  the  maxim  De  minimis  non 
curat  lex.  The  injury  done  by  one  is 
so  small  that  the  law  will  not  regard 
it.  But  is  that  so?  Is  the  injury  done 
by  one  necessarily,  and  this  is  the  test, 
so  trivial  that  it  need  not  be  recognized 
by  the  courts?  Might  not  a  man  of 
great  influence  conceivably  work  much 
more  harm  than  a  combination  of  others 
less  well  known?  The  whole  theory  is, 
I  think,  erroneous.  A  conspiracy  is  an 
agreement  to  do  an  unlawful  act  or  to 


do  a  lawful  act  by  unlawful  means. 
There  can  be  no  conspiracy  if  the  act 
aimed  at  is  lawful  and  if  the  means 
employed  also  are  lawful.  Two  or  more 
persons  may  agree  to  do  what  each 
one  of  them  may  lawfully  do." 

1*  Stirling,  L.  J.,  in  Giblan  v.  Nation- 
al Amalgamated  Laborers'  Union 
[1903]  2  K.  B.  600,  1  B.  R.  C.  528,. 
72  L.  J.  K.  B.  N.  S.  907,  89  L.  T. 
N.  S.  386,  19  Times  L.  R.  708. 

In  Cote  V.  Murphy  (1894)  159  Pa> 
420,  23  L.R.A.  135,  39  Am.  St.  Rep. 
686,  28  Atl.  190,  it  is  said  that  al- 
though there  is  a  division  of  authority 
upon  the  point,  all  the  authorities  in, 
Pennsylvania  go  to  show  that  while 
the  act  of  an  individual  may  not  be- 
unlawful,  yet  the  same  act  when  com- 
mitted by  a  combination  of  two  or  more 
may   be   unlawful. 

In  Walsby  v.  Anley  (1861)  3  El.  & 
El.  516,  Crompton,  J.,  said:  "It  is- 
matter  of  common  learning  that  what  a 
man  may  do  singly  he  may  not  com- 
bine with  others  to  do  to  the  prejudice- 
of  another." 

15  With  respect  to  the  question  wheth- 
er an  act  lawful  when  done  by  an  in- 
dividual becomes  unlawful  when  done 
by  a  combination  of  individuals,  it  was^ 
said  by  Bowen,  L.  J.,  in  Mogul  8.  S. 
Co.  V.  McGregor  (1889)  L.  R.  23  Q.  B. 
Div.  598:  "It  is  urged,  however,  on, 
the  part  of  the  plaintiffs,  that  even  if 
the  acts  complained  of  would  not  be 
wrongful  had  they  been  committed  by 
a  single  individual,  they  become  action- 
able when  they  are  the  result  of  con- 
certed action  among  several.  In  other 
words,  the  plaintiffs,  it  is  contended,, 
have  been  injured  by  an  illegal  con- 
spiracy. Of  the  general  proposition, 
that  certain  kinds  of  conduct  not  crim- 
inal in  any  one  individual  may  become 
criminal  if  done  by  combination  among 
several,  there  can  be  no  doubt.  The 
distinction  is  based   on   sound   reason,. 
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fully  express  it.     One  of  these  is  the  increased  power  of  the  com- 
bination to  inflict  injury  beyond  the  power  of  an  individual,  any 


for  a  combination  may  make  oppressive 
or  dangerous  that  which,  if  it  proceeded 
only  from  a  single  person,  would  be 
otherwise;  and  the  very  fact  of  the 
combination  may  show  that  the  object 
is  simply  to  do  harm,  and  not  to  ex- 
ercise one's  own  just  rights.  In  the 
application  of  this  undoubted  principle 
it  is  necessary  to  be  very  careful  not 
to  press  the  doctrine  of  illegal  con- 
spiracy beyond  that  which  is  necessary 
for  the  protection  of  individuals  or  of 
the  public;  and  it  may  be  observed  in 
passing  that,  as  a  rule,  it  is  the  damage 
wrongfully  done,  and  not  the  conspira- 
cy, that  is  the  gist  of  actions  on  the 
case  for  conspiracy." 

In  Mogul  S.  S.  Co.  v.  McGregor 
[1892]  A.  C.  25,  Lord  Halsbury  said 
that  he  did  not  deny  that  there  are 
many  things  which  might  be  perfectly 
lawfully  done  by  an  individual  which, 
when  done  by  a  number  of  persons, 
become  unlawful.  And  Lord  Bramwell 
said:  "It  has  been  objected  by  capable 
persons,  that  it  is  strange  that  that 
should  be  unlawful  if  done  by  several 
which  is  not  if  done  by  one,  and  that 
the  thing  is  wrong  if  done  by  one,  if 
wrong  when  done  by  several;  if  not 
wrong  when  done  by  one,  it  cannot  be 
wrong  when  done  by  several.  I  think 
there  is  an  obvious  answer,  indeed  two; 
one  is,  that  a  man  may  encounter  the 
acts  of  a  single  person,  yet  not  be  fair- 
ly matched  against  several.  The  other 
is,  that  the  act  when  done  by  an  in- 
dividual is  wrong  though  not  punish- 
able, because  the  law  avoids  the  multi- 
plicity of  crimes, — de  minimis  non  curat 
lex;  while  if  done  by  several  it  is  suflS- 
ciently  important  to  be  treated  as  a 
crime."  Lord  Hannen  said:  "It  only 
remains  for  me  to  refer  to  the  argument 
that  an  act  which  might  be  lawful  for 
one  to  do,  becomes  criminal,  or  the  sub- 
ject of  civil  action  by  anyone  injured 
by  it,  if  done  by  several  combining  to- 
gether. On  this  point  I  think  the  law 
is  accurately  stated  by  Sir  William 
Erie  in  his  treatise  on  the  law  relating 
to  Trade  Unions.  The  principle  he  lays 
down  is  equally  applicable  to  combina- 
tions other  than  those  of  Trades  Un- 
ions. He  says  (page  23)  :  'As  to  com- 
bination, each  person  has  a  right  to 
choose  whether  he  -vill  labour  or  not, 


and  also  to  choose  the  terms  on  which, 
he  will  consent  to  labour,  if  labour  be 
his  choice.  The  power  of  choice  Idj 
respect  of  labour  and  terms  which  one- 
person  may  exercise  and  declare  singly,, 
many,  after  consultation,  may  exercise- 
jointly,  and  they  may  make  a  simul- 
taneous declaration  of  their  choice,  and; 
may  lawfully  act  thereon  for  the  im- 
mediate purpose  of  obtaining  the  re- 
quired terms;  but  they  cannot  create 
any  mutual  obligation  having  the  legal 
eflFect  of  binding  each  other  not  to. 
work  or  not  to  employ  unless  upon 
terms  allowed  by  the  combination.'  In 
considering  the  question,  however,  of 
what  was  the  motive  of  the  combina- 
tion, whether  it  was  for  the  purpose 
of  injuring  others,  or  merely  in  order 
to  benefit  those  combining,  the  fact  of 
several  agreeing  to  a  common  course  of 
action  may  be  important.  There  are 
some  forms  of  injury  which  can  only 
be  effected  by  the  combination  of  many. 
Thus,  if  several  persons  agree  not  to- 
deal  at  all  with  a  particular  individual,. 
as  this  could  not,  under  ordinary  cir- 
cumstances, benefit  the  persons  so  agree- 
ing, it  might  well  lead  to  the  conelusion- 
that  their  real  object  was  to  injure  the 
individual." 

The  excerpt  above  given  from  the 
opinion  of  Lord  Bramwell  in  the  fore- 
going cases  is  quoted  with  approval  by 
Lord  Esher,  M.  R.,  in  Temperton  v.. 
Russell  [1893]  1  Q.  B.  715,  62  L.  J.. 
Q.  B.  N.  S.  412,  4  Reports,  376,  69  L.  T. 
N.  S.  78,  41  Week.  Rep.  565,  57  J.  P. 
676. 

The  conflict  of  opinion  with  reference 
to  the  question  whether  a  combination 
may  lawfully  do  what  might  lawfully 
be  done  by  an  individual  is  well  illus- 
trated by  the  opposing  opinions  in  Boots- 
V.  Grundy  (1900)  82  L.  T.  N.  S.  769. 
Phillimore,  J.,  said:  "The  question 
for  us  appears  to  be  whether  a  combina- 
tion by  several  against  one,  not  for 
their  own  advantage,  but  for  the  pur- 
pose of  depriving  him  of  his  trade  or 
doing  him  some  other  pecuniary  in- 
jury, gives  to  the  person  so  injured  a 
cause  of  action  against  the  confed- 
erates. That  any  single  person  can 
use  his  utmost  endeavour  to  prevent 
third  persons  from  dealing  with  an- 
other  man,    and   thus   deprive   him   of 
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his  trade  and  even  of  his  means  of  learned  judge  concluded:  "I  think, 
livelihood,  is  settled  by  the  decision  of  therefore,  that  if  the  confederacy  in 
the  House  of  Lords  in  Allen  v.  Flood  this  case  for  the  motives  and  purposes 
(1898)  77  L.  T.  N.  S.  717  [1898]  A.  C.  alleged  in  the  statement  of  claim  were 
1,  62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S.  proved  as  laid,  it  would  be  indictable, 
119,  14  Times  L.  R.  125,  46  Week,  and  at  least  equally,  if  not  a  fortiori, 
Rep.  258,  17  Eng.  Rul.  Cas.  285,  and  actionable.  In  other  words,  given  the 
I  presume  that  what  one  could  do  any  confederacy,  the  motive  and  purpose 
number  of  persons,  acting  separately  make  all  the  difference.  If  a  number 
and  without  concert,  could  equally  do.  of  persons,  because  of  political  or  re- 
But  the  effectual  strength  of  one,  or  ligious  hatred,  or  from  a  spirit  of  re- 
even  of  a  number,  acting  separately,  is  venge  for  previous  real  or  fancied  in- 
as  nothing  compared  with  the  force  of  jury,  combine  to  oppress  a  man  and 
a  combination,  which  may  be  irresist-  deprive  him  of  his  means  of  livelihood 
ible.  If  in  such  a  case  the  injured  for  the  mere  purpose  of  so-called  pun- 
person  has  no  cause  of  action  either  ishment,  I  think  the  sufferer  has  his 
for  damages  or  an  injunction,  he  is  remedy.  If  the  combination  be  to 
without  remedy;  for  if  the  combination  further  their  own  prosperity,  if  it  be 
be  not  actionable,  it  certainly  is  not  constructive,  or  destructive  only  as  a 
criminal,  and  conversely,  wherever  an  means  to  being  constructive,  the  case  is 
act  is  criminal  the  person  injured  has  otherwise."  Bigham,  J.,  however,  held 
(subject  to  the  rule  of  public  policy  that  acts  lawful  when  done  by  one  did 
which  postpones  civil  proceedings  for  not  become  tortious  when  done  by  sev- 
a  felony)  a  right  of  action  for  the  civil  eral  in  combination, 
injury.  Now,  there  are  certainly  some  In  Leathern  v.  Craig  [1899]  2  I.  R. 
injurious  acts  which  one  person  may  667,  Andrews,  J.,  said  (at  p.  684)  :  "It 
do  towards  another  without  committing  is  not  the  mere  added  fact  of  the  con- 
a  crime,  and  which,  when  done  by  sev-  spiracy  which  makes  unlawful  the  acts 
eral  persons,  in  combination,  become  which  would  not  be  unlawful  if  done 
criminal.  The  books  give  several  class-  by  only  one.  It  can,  in  my  opinion, 
es  of  indictable  conspiracy.  Some  of  be  properly  held  in  a  case  like  this  to 
them  may  be  obsolete,  or  may,  upon  a  be  the  altered  character  which,  as  I 
more  careful  analysis,  appear  to  be  not  have  endeavoured  to  point  out,  the  con- 
substantive  crimes,  but  only  modes  of  certed  action  impresses  on  the  acts 
looking  at  other  crimes,  or  the  evi-  themselves, — acts  which,  in  my  opinion, 
dence  of  an  attempt  to  commit  crimes,  infringe  on  a  right  so  important  to  the 
But  when  all  deduction  is  made,  there  state  as  the  undeniable  right  of  every 
remain  some  cases  of  conspiracy  which  subject  of  the  kingdom  to  lawfully  car- 
are  criminal  solely  because  of  the  com-  ry  on  his  trade  or  occupation  free  from 
bination.  Knowingly  to  charge  a  man  malicious  and  unwarrantable  interfer- 
falsely  with  the  commission  of  a  crime  ence  by  others, — a  right  which  I  regard 
is  cruel  and  wicked;  but  if  the  accuser  as  being  of  a  distinctly  public  charac- 
avoids  giving  evidence  and  committing  ter." 

perjury,  he  will  escape  the  criminal  Lord  Lindley,  in  Quinn  v.  Leathern 
laws.  The  combination,  however,  of  sev-  [igoi]  A.  C.  495,  1  B.  R.  C.  197,  said: 
eral  to  charge  an  innocent  person  with  "My  Lords,  it  is  said  that  conduct 
a  crime  is  laid  down  to  be  an  indictable  which  is  not  actionable  on  the  part 
conspiracy.  The  books  also  say  that  of  one  person  cannot  be  actionable  if 
a  combination  to  injure  a  man  by  it  is  that  of  several  acting  in  concert, 
fraud  is  an  indictable  conspiracy;  and,  This  may  be  so  where  many  do  no  more 
though  it  seems  difficult  to  say,  with  than  one  is  supposed  to  do.  But  num- 
the  modern  improvements  in  our  crim-  bers  may  annoy  and  coerce  where  one 
inal  law,  that  there  are  many  cases  in  may  not.  Annoyance  and  coercion  by 
which  a  single  person  can  injure  an-  many  may  be  so  intolerable  as  to  be- 
other  by  fraud  without  committing  a  come  actionable,  and  produce  a  result 
crime,  still  there  are  some,  and  at  one  which  one  alone  could  not  produce.  I 
time  there  were  more,  and  to  them,  am  aware  of  the  difficulties  which  sur- 
when  done  in  combination,  the  law  of  round  the  law  of  conspiracy,  both  in  its 
conspiracy  was  applied."  And  after  criminal  and  civil  aspects;  and  older 
reviewing  a  number  of  English  deci-  views  have  been  greatly  and,  if  I  may 
sions  in  support  of  his  contention,  the  say  so,  most  beneficially  modified  by  the 
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discussions  and  decisions  in  America  done  what  these  defendants  did.  One 
Jind  this  country.  Amongst  the  Amer-  man  exercising  the  same  control  over 
ican  cases  1  would  refer  especially  to  others  as  these  defendants  had  could 
Vegelahn  v.  Guntner  (1896)  167  Mass.  have  acted  as  they  did,  and,  if  he  had 
;92,  35  L.R.A.  722,  57  Am.  St.  Rep.  done  so,  I  conceive  that  he  would  have 
443,  44  N.  E.  1077,  where  coercion  by  committed  a  wrong  towards  the  plain- 
other  means  than  violence,  or  threats  tiff  for  which  the  plaintiff  could  have 
of  it,  was  held  unlawful.  In  this  coun-  maintained  an  action." 
try  it  is  now  settled  by  the  decision  of  So,  also,  Lord  Macnaghten,  in  the 
this  House  in  the  case  of  the  Mogul  same  case,  said:  "That  a  conspiracy 
■S.  8.  Co.  [1892]  A.  C.  25,  61  L.  J.  Q.  to  injure — an  oppressive  combination— 
B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  differs  widely  from  an  invasion  of  civil 
Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas.  rights  by  a  single  individual  cannot 
120,  56  J.  P.  101;  (1889)  L.  R.  23  be  doubted.  I  agree  in  substance  with 
Q.  B.  Div.  598,  that  no  action  for  a  the  remarks  of  Bowen,  L.  J.,  and  Lords 
conspiracy  lies  against  persons  who  act  Bramwell  and  Hannen  in  the  Mogul 
in  concert  to  damage  another  and  do  S.  S.  Co.  Case  (1889)  L.  R.  23  Q.  B. 
damage  him,  but  who  at  the  same  time  Div.  598  [1892]  A.  C.  25,  61  L.  J.  Q. 
merely  exercise  their  own  rights,  and  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week, 
who  infringe  no  rights  of  other  people.  Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56 
Allen  V.  Flood  [1898]  A.  C.  1,  62  J.  J.  P.  101.  A  man  may  resist  without 
P.  595,  67  L.  J.  Q.  B.  N.  S.  119,  77  much  difficulty  the  wrongful  act  of  an 
X.  T.  N.  S.  717,  14  Times  L.  R.  125,  individual.  He  would  probably  have  at 
46  Week.  Rep.  258,  17  Eng.  Rul.  Cas.  least  the  moral  support  of  his  friends 
■-285,  emphasizes  the  same  doctrine,  and  neighbors;  but  it  is  a  very  different 
.  .  .  Intentional  damage  which  aris-  thing  (as  Lord  Fitzgerald  observes) 
es  from  the  mere  exercise  of  the  rights  when  one  man  has  to  defend  himself 
of  many  is  not,  I  apprehend,  actionable  against  many  combined  to  do  him 
by   our   law   as   now   settled.      To  hold  wrong." 

the  contrary  would  be  unduly  to  restrict  Lord  Brampton,  in  the  same  case, 
the  liberty  of  one  set  of  persons  in  said:  "It  has  often  been  debated 
order  to  uphold  the  liberty  of  another  whether,  assuming  the  existence  of  a 
set.  According  to  our  law,  competi-  conspiracy  to  do  a  wrongful  and  harm- 
tion,  with  all  its  drawbacks,  not  only  ful  act  towards  another  and  to  carry 
between  individuals,  but  between  asso-  it  out  by  a  number  of  overt  acts,  no 
■ciations,  and  between  them  and  Individ-  one  of  which  taken  singly  and  alone 
uals,  is  permissible,  provided  nobody's  would,  if  done  by  one  individual  act- 
rights  are  infringed.  The  law  is  the  ing  alone  and  apart  from  any  conspir- 
same  for  all  persons,  whatever  their  acy,  constitute  a  cause  of  action,  such 
callings:  it  applies  to  masters  as  well  acts  would  become  unlawful  or  action- 
as  to  men;  the  proviso,  however,  is  all-  able  if  done  by  the  conspirators  acting 
important,  and  it  also  applies  to  both,  jointly  or  severally  in  pursuance  of 
and  limits  the  rights  of  those  who  com-  their  conspiracy,  and  if  by  those  acts 
bine  to  lock  out  as  well  as  the  rights  substantial  damage  was  caused  to  the 
of  those  who  strike.  But  coercion  by  person  against  whom  the  conspiracy 
threats,  open  or  disguised,  not  only  of  was  directed;  my  own  opinion  is  that 
bodily  harm,  but  of  serious  annoyance  they  would. 

and    damage,    isi   prima    facie,    at    all  "In  dealing  with  the  question,  it  must 

events,  a  wrong  inflicted  on  the  persons  be  borne  in  mind  that  a  conspiracy  to 

coerced ;     and    in    considering    whether  do  harm  to  another  is,  from  the  moment 

•coercion  has  been  applied  or  not,  num-  of  its  formation,  unlawful  and  criminal, 

bers  cannot  be  disregarded.  though  not  actionable  unless  damage  is 

"It  was  contended  at  the  bar  that  the  result, 
if  what  was  done  in  this  case  had  been  "The  overt  acts  which  follow  a  con- 
done by  one  person  only,  his  conduct  spiracy  form  of  themselves  no  part  of 
would  not  have  been  actionable,  and  the  conspiracy:  they  are  only  things 
that  the  fact  that  what  was  done  was  done  to  carry  out  the  illicit  agreement 
effected  by  many  acting  in  concert  already  formed;  and  if  they  are  suflS- 
makes  no  difference.  My  Lords,  one  cient  to  accomplish  the  wrongful  ob- 
man  without  others  behind  him  who  ject  of  it  it  is  immaterial  whether  sin- 
would  obey  his  orders  could  not  have  gly  those  acts  would  have  been  innocent 
M.  &  S.  Vol.  VII.— 515. 
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or  wrongful,  for  they  have  in  their  com- 
bination brought  about  the  intended 
mischief,  and  it  is  the  wilful  doing  of 
that  mischief,  coupled  with  the  result- 
ing damage,  which  constitutes  the  cause 
of  action;  not  of  necessity  the  means 
by  which  it  was  accomplished. 

"Much  consideration  of  the  matter 
has  led  me  to  be  convinced  that  a  num- 
ber of  actions  and  things  not  in  them- 
selves actionable  or  unlawful  if  done 
separately  without  conspiracy  may, 
with  conspiracy,  become  dangerous  and 
alarming,  just  as  a  grain  of  gunpowder 
is  harmless,  but  a  pound  may  be  highly 
destructive,  or  the  administration  of 
one  grain  of  a  particular  drug  may  be 
most  beneficial  as  a  medicine,  but  ad- 
ministered frequently  and  in  larger 
quantities,  with  a  view  to  harm,  may  be 
fatal  as  a  poison." 

In  GihUns  v.  Metcalfe  (1905)  15 
Manitoba  L.  Rep.  560,  Killam,  Ch.  J., 
in  discussing  the  question  whether 
many  may  combine  to  do  what  one 
alone  might  lawfully  do,  said:  "Mere 
intent  is  not  punishable;  but  it  is  an 
important  ingredient  in  a  criminal  of- 
fense. Expressed  in  a  combination  to 
injure,  it  may  become  suflSciently  for- 
midable to  warrant  its  suppression.  At 
any  rate  it  is  the  established  policy  of 
the  law  to  treat  many  such  combina- 
tions as  crimes,  although  the  acts  con- 
certed might  not  be  so  regarded  if  done 
by  an  individual.  And  the  fact  that 
what  is  concerted  is  a  malicious  or  wan- 
ton injury  to  an  individual  in  his  per- 
son, property,  occupation,  reputation, 
or  comfort  may  well  make  the  combina- 
tion a  criminal  act.  But  once  get  the 
crime,  the  concert  is  unlawful;  acts 
done  in  furtherance  of  it  become  un- 
lawful; and  if  thereby  an  individual 
is  injuriously  affected  in  Ids  private 
interests,  this  may  well  be  recognized 
as  constituting  a  legal  injury  for  which 
action   may  be   brought." 

In  Arthur  v.  Oakes  (1894)  25  L.R.A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C. 
A.  209,  24  U.  S.  App.  239,  63-  Fed. 
320,  9  Am.  Grim.  Rep.  169,  it  was  said: 
"It  is  one  thing  for  a  single  individual 
or  for  several  individuals,  each  acting 
upon  his  own  responsibility,  and  not 
in  co-operation  with  others,  to  form  the 
purpose  of  inflicting  actual  injury  upon 
the  property  or  rights  of  others.  It  is 
quite  a  different  thing  in  the  eye  of 
the  law  for  man^-  persons  to  combine  or 
conspire   together   with   the   intent  not 


simply  of  asserting  their  rights  or  of 
accomplishing  lawful  ends  by  peaceable 
methods,  but  of  employing  their  united 
energies  to  injure  others  or  the  public. 
An  intent  upon  the  part  of  a  single 
person  to  injure  the  rights  of  others,  or 
of  the  public,  is  not  in  itself  a  wrong 
of  which  the  law  will  take  cognizance, 
unless  some  injurious  act  be  done  in 
execution  of  the  unlawful  intent.  But 
a  combination  of  two  or  more  persons 
with  such  an  intent  and  under  circum- 
stances that  give  them,  when  so  com- 
bined, a  power  to  do  an  injury  they 
would  not  possess  as  individuals,  acting 
singly,  has  always  been  recognized  as 
in  itself  wrongful  and  illegal." 

"An  act,  when  done  by  an  individual 
in  the  exercise  of  a  right,  may  be  law- 
ful, but  when  done  by  a  number  con- 
spiring to  injure  or  improperly  influ- 
ence another,  may  be  unlawful."  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  v.  Pennsyl- 
va/nia  Co.  (1893)  19  L.R.A.  395,  5 
Inters.  Com.  Rep.  545,  54  Fed.  746. 

In  Oxley  Stave  Co.  v.  Coopers'  Inter- 
national Union  (1896)  72  Fed.  695, 
in  which  employees  sought  to  prevent 
their  employer  from  using  certain  ma- 
chinery that  would  enable  it  to  do  the 
same  work  with  the  employment  of 
fewer  men,  an  injunction  was  granted 
restraining  them  from  putting  the  em- 
ployer on  an  unfair  list,  and  seeking 
to  induce  other  labor  organizations  to . 
refuse  to  buy  any  goods  packed  in  tubs, 
casks,  tierces,  etc.,  manufactured  by 
the  employer.  The  court  said:  "No 
one  can  question  the  right  of  the  de- 
fendants to  refuse  to  purchase  machine- 
made  packages,  or  of  goods  packed  in 
them,  or,  by  fair  means,  to  persuade 
others  from  purchasing  or  using  them. 
If  that  is  all  that  is  implied  by  a  boy- 
cott, as  insisted  by  defendants,  it  is 
difScult  to  see  where  they  violate  any 
law,  although  it  might  injure  the  com- 
plainant's business.  It  has  been  de- 
cided, however,  that  while  such  action 
would  not  be  unlawful  by  an  individual, 
a  combination  and  conspiracy  to  ac- 
complish the  purpose  would  be  an  il- 
legal act."  On  appeal  this  case  was 
affirmed  in  (1897)  28  C.  C.  A.  99,  49 
U.  S.  App.  709,  83  Fed.  912,  but  the 
judgment  was  affirmed  more  on  the 
ground  that  the  object  sought  to  be 
attained  was  an  unlawful  object,  al- 
though the  doctrine  that  the  law  will 
sometimes  take  cognizance  of  acts  done 
by  a  combination  which  would  not  give 
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rise  to  a  cause  of  action  if  committed 
by  a  single  individual,  since  there  is  a 
power  in  numbers  acting  in  concert  to 
inflict  injury  which  does  not  reside  in 
persons  acting  separately,  was  appar- 
ently approved. 

And  in  Allis-Chalmers  Go.  v.  Iron 
Moulders'  Union  (1906)  150  Fed.  155, 
it  is  said:  "A  conspiracy  to  wrong- 
fully injure  another  is  actionable  at 
the  common  law  if  it  is  so  carried  out 
as  to  cause  damage,  whether  or  not  the 
person  injured  would  have  had  a  rem- 
edy if  the  act  had  been  done  by  a  single 
person.  .  .  .  The  union  of  individ- 
ual forces  by  agreement,  to  accomplish 
injury,  gives  to  such  agreement  or  com- 
bination the  character  of  a  purpose  to 
reach  the  end  by  violence,  and  the  ac- 
complishment thereof  the  character  of 
a  purpose  effected  by  violence." 

The  cases  of  Loewe  v.  California  State 
Federation  of  Labor  (1905)  139  Fed. 
71,  and  Barnes  v.  Chicago  Typographi- 
cal Union  (1908)  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann.  Cas. 
54,  also  lend  some  support  to  the  doc- 
trine that  while  it  might  be  lawful  for 
an  individual  to  resort  to  the  means 
in  question,  it  would  not  be  lawful  for 
a  combination  of  individuals  to  do  so. 

"It  is  the  control  of  another's  con- 
duct against  his  will  that  is  the  un- 
lawful element  in  the  proposition.  This 
being  unlawful,  the  resulting  injury  to 
a  third  person  is  unlawful,  although 
every  other  act  in  the  transaction  is 
lawful  in  itself."  Per  Shaw,  J.,  dis- 
senting, in  J.  F.  Parkinson  Go.  v.  Build- 
ing Trades'  Council  (1908)  154  Cal. 
581,  21  L.R.A.(N.S.)  550,  98  Pac.  1027, 
16  Ann.   Cas.   1165. 

"Numbers  can  accomplish  what  one 
man  cannot, — evil  as  well  as  good;  and 
that  is  the  reason  of  the  combination." 
State  V.  Glidden  (1887)  55  Conn.  46, 
3  Am.  St.  Rep.  23,  8  Atl.  890. 

It  is  not  universally  true  that  many 
may  do  what  one  may  lawfully  do, 
though  this  must  be  said  with  reserva- 
tion; and  that  a  "conspiracy"  may 
cause  a  wrong  which  one  man,  acting 
by  himself,  could  not  commit.  Jetton- 
Dekle  Lumber  Co.  v.  Mather  (1907)  53 
Fla.  969,  43  So.  590. 

In  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748, 
Robb,  J.,  said:  "The  contention  is  put 
forward  that,  inasmuch  as  each  member 
of  the  federation  has  the  right  to  be- 


stow his  trade  where  he  will,  according 
to  his  whim  or  fancy,  it  cannot  be  un- 
lawful for  a  combination  of  members  to 
do  what  each,  acting  separately,  may 
do,  and  that  therefore  the  combination 
may  lawfully  discontinue  or  threaten  to 
discontinue  business  intercourse  with  a 
given  firm  and  all  who  handle  its  prod- 
uct; or,  to  state  the  proposition  blunt- 
ly, that  the  boycott,  as  previously  de- 
fined, is  lawful.  To  admit  the  sound- 
ness of  this  contention  is  to  give  legal 
support  and  standing  to  an  engine  of 
harm  and  oppression  utterly  at  vari- 
ance with  the  spirit  and  theory  of  our 
institutions,  place  the  weak  at  the 
mercy  of  the  strong,  foster  monopoly, 
permit  an  unwarranted  interference 
with  the  natural  course  of  trade,  and 
deprive  the  citizen  of  the  freedom  guar- 
anteed him  by  the  Constitution.  The 
loss  of  the  trade  of  a  single  individual 
ordinarily  affects  a  given  dealer  very 
little.  Being  discriminating,  the  pur- 
chasing public,  if  left  free  to  exercise 
its  own  judgment,  will  not  act  arbi- 
trarily or  maliciously,  but  will  be  con- 
trolled by  natural  considerations.  But 
a  powerful  combination  to  boycott 
immediately  deflects  the  natural  course 
of  trade  and  ruin  follows  in  its  wake 
because  of  the  unlawful  design  of  the 
conspirators  to  coerce  or  destroy  the 
object  of  their  displeasure.  In  other 
words,  it  is  the  conspiracy,  and  not 
natural  causes,  that  is  responsible  for 
the  result.  From  time  immemorial  the 
law  has  frowned  upon  combinations 
formed  for  the  purpose  of  doing  harm, 
and  we  think  public  policy  demands 
that  such  a  combination  as  we  have 
found  to  exist  in  this  case  be  declared, 
unlawful." 

In  Kemp  v.  Division  No.  241  (1912) 
255  111.  213,  99  N.  E.  389,  Cooke,  J., 
said:  "Ordinarily  it  is  true  that  what 
one  individual  may  rightfully  do  he 
may  do  in  combination  with  others.  In 
some  jurisdictions  the  question  of  the 
purpose  or  motive  in  such  cases  as  this 
is  not  inquired  into.  But  in  other 
jurisdictions  the  opposite  view  is  held, 
for  the  very  apparent  reason  that  acts 
done  by  a  combination  of  individuals 
may  be  made  much  more  potent  and 
effective  than  the  same  acts  done  by 
an  individual,  and  we  believe  the  great- 
er weight  of  authority  to  be  that  what 
one  individual  may  lawfully  do,  a.  com- 
bination  of   individuals   has   the   same 
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right  to  do,  provided  they  have  no  un- 
lawful purpose  in  view." 

And  Carter,  J.,  in  the  same  case, 
said:  "Many  argue  that  what  one  per- 
son lawfully  may  do  any  number  of 
persons  by  concerted  action  may  also 
lawfully  do.  As  a  practical  matter  this 
is  not  always  true.  'It  is  plain  that  a 
strike  by  a  combination  of  persons  has 
a  power  of  coercion  vrhich  an  individual 
does  not  have.  The  result  of  this  great- 
er power  of  coercion  on  the  part  of  a 
combination  of  individuals  is  that  what 
is  lawful  for  an  individual  is  not  the 
test  of  what  is  lawful  for  a  combina- 
tion of  individuals.'  Pickett  v.  Walsh 
(1906)  192  Mass.  572,  6  L.R.A.(N.S.) 
1067,  116  Am.  St.  Rep.  272,  78  N.  E. 
753,  7  Ann.  Gas.  638,  supra.  One  man, 
it  is  true,  because  of  his  leadership  in 
labor  circles,  or  his  large  capital,  might 
commit  and  be  liable  for  the  same  dam- 
age as  a  body  of  men  acting  in  concert. 
Generally  speaking,  however,  the  in- 
dividual may  be  left  to  take  his  chances 
in  the  struggle  with  another  individual, 
but,  when  the  struggle  is  between  a  com- 
bination and  an  individual,  the  latter's 
chance  to  succeed  is  small.  An  in- 
dividual is  usually  at  liberty  to  walk 
peaceably  and  quietly  through  the 
crowded  street  of  a  city,  and  continue 
to  do  it  day  in  and  day  out;  but  a 
crowd,  acting  in  unison,  whether  in  line 
or  in  a  mass,  could  not  continuously  do 
this,  because  they  would  seriously  in- 
terfere with  other  people's  rights  on 
the  street.  In  my  opinion  the  weight 
of  authority  is  to  the  effect,  as  has 
been  held  by  this  court,  that  a  combina- 
tion may  be  liable  for  the  performance 
of  an  act  which,  if  done  by  an  individ- 
ual,  would  not  be  unlawful." 

In  Mwrtell  v.  White  (1904)  185  Mass. 
255,  64  L.R.A.  260,  102  Am.  St.  Rep. 
341,  64  N.  E.  1085,  it  is  said:  "To 
what  extent  combination  may  be  al- 
lowed in  competition  is  a  matter  about 
which  there  is  as  yet  much  conflict,  but 
it  is  possible  that,  in  a  more  advanced 
stage  of  the  discussion,  the  day  may 
come  when  it  will  be  more  clearly  seen, 
and  will  more  distinctly  appear  in  the 
adjudication  of  the  courts,  than  as  yet 
has  been  the  case,  that  the  proposition 
that  what  one  man  lawfully  can  do,  any 
number  of  men,  acting  together  by  com- 
bined agreement,  lawfully  may  do,  is 
to  be  received  with  newly  disclosed  qual- 
ifications, arising  out  of  the  changed 
conditions   of  civilized  life   and  of  the 


increased  facility  and  power  of  or- 
ganized combination;  and  that  the  dif- 
ference between  the  power  of  individu- 
als, acting  each  according  to  his  own 
preference,  and  that  of  an  organized 
and  extensive  combination,  may  be  so 
great  in  its  effect  upon  public  and  pri- 
vate interests  as  to  cease  to  be  simply 
one  of  degree,  and  to  reach  the  dignity 
of  a  difference  in  kind." 

An  act  which  might  be  done  in  legit- 
imate competition  by  one  or  two  or 
three  persons,  each  proceeding  inde- 
pendently, may  take  on  an  entirely  dif- 
ferent character,  both  in  its  nature  and 
purpose,  if  done  by  hundreds  in  com- 
bination. Berry  v.  Donovan  ( 1905 )  188 
Mass.  353,  5  L.R.A.  (N.S.)  899,  108  Am. 
St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Gas. 
738. 

In  Baldwin  v.  Escanaba  Liquor  Deal- 
ers' Asso.  (1911)  165  Mich.  98,  130  N. 
W.  214  ( not  a  master  and  servant 
case),  it  was  laid  down  as  a  proposi- 
tion of  law  that  a  combination  of  per- 
sons formed  for  the  purpose  of  injur- 
ing the  business  of  another  is  illegal, 
and  that  many  acts  committed  by  the 
combination  are  illegal  which  would 
not  be  illegal  if  committed  by  an  in- 
dividual. 

The  question  whether  a  number  may 
lawfully  combine  to  do  what  a  single 
individual  may  lawfully  do  is  discussed 
in  Lohse  Patent  Door  Go.  v.  Fuelle 
(1908)  215  Mo.  421,  22  L.R.A. (N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997,  as  follows :  "In  the  first  place,  the 
individual  cannot  do  the  things  charged 
in  the  petition  at  all,  either  legally  or 
illegally,  for  the  reason  he  cannot  con- 
spire with  himself  to  injure  plaintiff's 
business,  however  well  his  intention 
may  be  to  do  so;  nor  can  he  intimidate 
the  builders  from  using  materials  man- 
ufactured by  plaintiff,  for  the  reason 
he  has  no  associates  bound  to  him  by 
contract  or  otherwise  with  which  to 
intimidate  them.  It  is  true  the  in- 
dividual might  make  up  his  mind  to 
injure  plaintiff's  business,  and  determine 
in  his  own  mind  that  he  would  work 
such  injuries  by  threatening  to  no  long- 
er work  for  the  builders  and  contractors 
if  they  continued  to  use  materials  man- 
ufactured by  the  plaintiff;  but  the  prac- 
tical working  of  such  an  undertaking 
by  an  individual  would  result  in  most, 
if  not  in  all,  instances,  in  such  a  small 
loss  to  the  builders  and  contractors, 
over   and  above  the  profit  they  would 


2662] 


INTERFERENCE  WITH  ANOTHER'S  BUSINESS. 


8229 


probably  make  by  continuing  to  deal 
with  plaintiff,  that  the  threat  would 
have  but  little  or  no  intimidating  effect 
upon  them,  and  in  no  manner  force  them 
from  doing  business  with  plaintiff.  Cer- 
tainly the  law  would  take  no  notice  of 
such  infinitesimal  loss  nor  such  slight 
intimidation.  Lex  non  curat  de  mini- 
mis. But  so  much  cannot  be  said  re- 
garding combinations  or  conspiracies 
formed  between  two  or  more  persons  to 
injure  and  destroy  the  business  of  a 
person  by  means  of  a  boycott.  The 
books  are  full  of  cases  where  such  com- 
binations or  conspiracies  have  wrought 
great  injury  and  loss,  and  even  wrecked 
and  destroyed  great  and  powerful  busi- 
ness institutions;  and,  if  left  untram- 
meled,  would  cause  the  strongest  of 
them  to  fall,  and  the  very  foundation 
of  our  government  to  crumble." 

In  Alfred  W.  Booth  &  Bro.  v.  Burgess 
(1906)  72  N.  J.  Eq.  181,  65  Atl.  226,  it 
is  said:  "If  in  these  strike  and  boycott 
cases  the  element  of  a  conspiracy  is 
to  be  found,  it  would  seem  that  there 
must  be  a,  combination  among  the  de- 
fendants which  brings  to  bear  upon  the 
plaintiff  an  aggregation  of  evil  minds. 
This  notion  lay  at  the  basis  of  the  com- 
mon-law crime  of  conspiracy.  One  man 
might  resolve  to  cause,  and  undertake 
to  cause,  some  damage  to  another  with- 
out incurring  criminal  or  civil  liability; 
but  if  two  or  more  men  combined  to  do 
the  same  thing,  their  conduct  became 
oppressive.  The  increase  of  power  from 
an  aggregation  of  evil  minds  and  wills 
constitutes  the  gist  of  the  criminal  of- 
fense of  conspiracy.  Several  of  the 
English  judges  in  these  recent  strike 
and  boycott  cases  have  intimated  the 
opinion  that  for  the  same  reason  which 
sustained  the  criminal  offense  of  con- 
spiracy, a  combination  of  defendants  in 
a  case  like  Quinn  v.  Leathern  [1901]  A. 
0.  495,  1  B.  R.  C.  197,  70  L.  J.  P.  C. 
N.  S.  76,  65  J.  P.  708,  50  Week.  Rep. 
131,  85  L.  T.  N.  S.  289,  17  Times  L.  R. 
749,  actuated  by  bad  motives  and  caus- 
ing damage  to  the  plaintiff,  constitutes 
a  tort  and  creates  civil  liability,  the 
combined  action  of  two  or  more  per- 
sons being  an  essential  element  of  such 
tort.  This  reasoning  may  apply  cor- 
rectly to  the  voluntary  combination  of 
employees  or  employers,  vendors  or  pur- 
chasers, acting  together  with  intent 
to  damage  the  plaintiff,  and  in  fact 
causing  such  damage." 


The  relation  of  the  element  of  com- 
bination to  the  wrong  involved  in  in- 
terference with  another's  business  is 
discussed  by  Taft,  J.,  in  Moores  v. 
Bricklayers'  Union  (1889)  10  Ohio  Dee. 
Reprint,  665,  as  follows:  "The  discus- 
sion up  to  this  point  has  ignored  the 
element  of  combination  in  the  acts  of 
the  defendants.  But  such  cases  can 
rarely,  if  ever,  arise  because  the  power 
of  a  single  individual  to  put  into  opera- 
tion such  a  chain  of  causes  as  are  neces- 
sary to  inflict  loss  is  hardly  to  be  con- 
ceived. The  combination  of  individuals 
to  effect  such  a  purpose  is  generally 
indispensable  to  its  success.  In  the 
Mogul  8.  8.  Go.  v.  McGregor  (1889) 
L.  R.  23  Q.  B.  Div.  598,  Bowen,  Lord 
Justice,  says:  'Of  the  general  proposi- 
tion that  certain  kinds  of  conduct,  not 
criminal  in  any  one  individual,  may  be- 
come criminal  if  done  by  combination 
among  several,  there  can  be  no  doubt. 
The  distinction  is  based  on  sound  rea- 
son, for  a  combination  may  make  op- 
pressive or  dangerous  that  which,  if  it 
proceeded  only  from  a  single  person, 
would  be  otherwise;  and  the  very  fact 
of  the  combination  may  show  that  the 
object  is  simply  to  do  harm,  and  not  to 
exercise  one's  own  just  rights.'  In 
Gregory  v.  Brunswick  (1844)  6  Mann. 
&  G.  953,  Coltman,  J.,  says:  'It  is  to 
be  borne  in  mind  that  the  act  of  hiss- 
ing in  a  public  theater  is  prima  facie 
a,  lawful  act,  and  even  if  it  should  be 
conceded  that  such  an  act,  though  done 
without  concert  with  others,  if  done 
from  a  malicious  motive,  might  furnish 
a  ground  of  action,  yet  it  would  be 
difficult  to  infer  such  a  motive  from  the 
isolated  acts  of  one  person,  unconnected 
with  others.'  It  is  thus  apparent  that 
in  determining  whether  a  concerted  act 
or  series  of  acts  like  those  at  bar  are 
actionable,  the  combination  is  material 
in  two  ways:  first,  in  giving  the  act 
a  different  character  from  a  similar  act 
of  an  individual  by  reason  of  its  great- 
er, more  dangerous,  and  oppressive  ef- 
fect; and  second,  in  being  strong  evi- 
dence of  the  malice  with  which  the  act 
is  done.  We  are  of  opinion  that  even 
if  acts  of  the  character  and  with  the 
intent  shown  in  this  case  are  not  ac- 
tionable when  done  by  individuals,  they 
become  so  when  they  are  the  result  of 
combination,  because  it  is  clear  that  the 
terrorizing  of  a  community  by  threats 
of  exclusive  dealing  in  order  to  deprive 
one  obnoxious  member  of  means  of  sus- 
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injury  inflicted  by  whom,  thougli  wrongful,  is  not  actionable,  under 
the  principle  "de  minimis  non  curat  lex."  ^^  Another  reason  (or 
perhaps  only  another  form  of  the  foregoing  reason)  is  that  the  union 
of  individual  forces  by  agreement  gives  the  act,  by  force  of  numbers, 
a  coercive  effect.  In  other  words,  the  simultaneity  of  the  action  has 
the  effect  to  create  a  nuisance.  A  supplemental  reason  which  has 
been  given  in  connection  with  others  of  the  foregoing  is  that  the  fact 
of  combination  creates  a  presumption  that  the  object  is  to  do  harm 
rather  than  to  exercise  the  rights  of  its  members. 

The  difficulty  to  be  gotten  over  is,  how  an  act  not  actionable  when 
done  by  an  individual  can  become  actionable  where  done  by  persons 
acting  in  combination.  This  may  be  surmounted  in  various  ways, 
all  of  which  are  perhaps  equally  valid,  but  which  have  appealed  with 
different  degrees  of  cogency  to  different  minds.  One  of  these  is,  to 
regard  the  combination  not  as  one  to  do  the  act,  but  as  to  effect  the 


tenance  will  become  both  dangerous  and 
oppressive." 

Though  malicious  motives  may  make 
a  bad  act  worse,  they  cannot  make  that 
wrong  which  in  its  own  essence  is  law- 
ful; nevertheless,  it  is  equally  true 
that  what  one  alone  may  lawfully  do 
'  becomes  unlawful  when  done  by  a  com- 
bination of  many,  where,  in  doing  the 
act  in  question,  the  power  of  many  is 
used  with  a  malicious  motive  to  control 
individual  freedom  of  action,  to  the  in- 
jury of  another  or  of  the  public.  Pai- 
terson  v.  Building  Trades  Council 
(1902)    11  Pa.  Dist.  E.  500. 

Individual  right  is  radically  different 
from  combined  action.  A  combination 
has  hurtful  powers  and  influences  not 
possessed  by  the  individual.  Bailey  v. 
Master  Plumbers'  Asso.  (1899)  103 
Tenn.  99,  46  L.RA.  561,  53  S.  W.  853, 
857. 

In  State  ex  rel.  Burner  v.  Huegin 
(1901)  110  Wis.  189,  62  L.R.A.  700, 
85  N.  W.  1046,  15  Am.  Grim.  Eep.  332, 
it  was  held  that  a  conspiracy  to  wrong- 
fully injure  another  is  actionable  at 
common  law  if  executed  to  the  damage 
of  another,  whether  that  other  would 
have  a  remedy  if  the  act  was  committed 
by  a  single  person  or  not,  or  whether 
one  person  could  commit  such  injury 
alone. 

16  The  objection  has  been  made  that 
this  is  not  an  adequate  reason  for  turn- 
ing a  right  into  a  wrong,  and  that  it 
is  conceivable  that  an  individual  might 


possess  and  exercise  the  same  power  for 
injury  as  a  combination,  but  could  not, 
for  that  reason,  be  subjected  to  liability. 
This  objection,  however,  assumes  that 
the  act  when  done  by  an  individual  is 
not  only  actionable,  but  is  free  from 
any  wrongful  quality;  while  the  reason  . 
above  stated  assumes  that  while  such 
an  act  is  not  actionable  (for  reasons 
elsewhere  discussed ) ,  it  may  possess 
the  quality  of  unlawfulness.  This  is 
shown  by  the  reasoning  in  some  of  the 
cases  to  the  effect  that  as  a  conspiracy 
to  do  an  act  which  it  is  not  criminal 
for  an  individual  to  do,  may  neverthe- 
less be  a  criminal  conspiracy,  a  con- 
spiracy to  do  an  act  which  an  individu- 
al might  lawfully  do  may  also  (where 
loss  is  caused  thereby)  be  an  actionable 
conspiracy. 

Referring  to  this  doctrine,  Mr.  Jus- 
tice Holmes,  in  his  dissenting  opinion 
in  Vegelahn  v.  Ountner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St.  Rep. 
443,  44  N.  E.  1077,  said:  "But  there 
is  a  notion,  which  latterly  has  been  in- 
sisted on  a  good  deal,  that  a  combina- 
tion of  persons  to  do  what  any  one  of 
them  lawfully  might  do  by  himself  will 
make  the  otherwise  lawful  conduct  un- 
lawful. It  would  be  rash  to  say  that 
some  as  yet  unformulated  truth  may 
not  be  hidden  under  this  proposition. 
But,  in  the  general  form  in  which  it 
has  been  presented  and  accepted  by 
many  courts,  I  think  it  plainly  untrue, 
both  on  authority  and  on  principle." 
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result  of  the  combined  acts.^^  Another  is,  to  regard  the  plot  itself  as 
an  act  the  intent  of  the  parties  to  which  is  open  to  inquiry,  although 
their  intent  in  doing  the  act  as  individuals  would  not  be  open  to  in- 
quiry. Here  again  we  come  upon  the  idea  that  there  are  certain  acts 
which  are  so  consistent  with  the  exercise  of  a  right  by  the  actor  as  to 
raise  a  presumption,  so  strong  as  to  be  conclusive,  that  they  were  done 
in  pursuance  of  an  intention  to  exercise  that  right.  They  are  styled 
acts  done  in  the  exercise  of  an  absolute  right.     There  are  certain 


IT  "An  act  by  a  single  person  may  be 
lawful  and  innocuous.  The  same  act 
done  concurrently  by  a  large  number 
may  produce  injury  to  others.  A  com- 
bination for  the  express  purpose  of  in- 
flicting that  injury  is  made  unlawful 
because  of  its  purpose  and  object.  It 
is  not  a  combination  to  do  the  acts; 
it  is  a  combination  to  effect  the  result 
of  the  combined  acts.  If  this  results 
in  injury  to  others,  the  combination  to 
effect  it  is  unlawful."  Alhro  J.  Newton 
Co.  V.  Erickson  (1911)  70  Misc.  291, 
126  N.  Y.  Supp.  949  (affirmed  without 
opinion  in  [1911]  144  App.  Div.  939, 
129  N.  Y.  Supp.  1111). 

In  Pickett  v.  Walsh  (1900)  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638, 
it  is  said:  "The  right  of  laborers  to 
organize  unions  and  to  utilize  such  or- 
ganizations by  instituting  a  strike  is 
an  exercise  of  the  common-law  right  of 
every  citizen  to  pursue  his  calling, 
whether  of  labor  or  business,  as  he,  in 
his  judgment,  thinks  fit.  .  .  .  This 
right  of  one  or  more  citizens  to  pursue 
his  or  their  calling  as  he  or  they  see 
fit  is  limited  by  the  existence  of  the 
same  right  in  all  other  citizens.  .  .  . 
In  addition  to  the  limitation  thus  put 
on  labor  unions,  there  is  a  fact  which 
puts  a  further  limitation  on  what  acts 
a  labor  union  can  legally  do.  That  is 
the  increase  of  power  which  a  combi- 
nation of  citizens  has  over  the  individu- 
al citizen.  Take,  for  example,  the  pow- 
er of  a  labor  union  to  compel  by  a  strike 
compliance  with  its  demands.  Speaking 
generally,  a  strike,  to  be  successful, 
means  not  only  coercion  and  compul- 
sion, but  coercion  and  compulsion  which, 
for  practical  purposes,  are  irresistible. 
A  successful  strike  by  laborers  means, 
in  many,  if  not  in  most,  cases,  that  for 
practical  purposes  the  strikers  have 
such  a  control  of  the  labor  which  the 
employer    must   have    that    he    has    to 


yield  to  their  demands.  A  single  in- 
dividual may  well  be  left  to  take  hi% 
chances  in  a  struggle  with  another  in- 
dividual. But  in  a  struggle  with  a 
number  of  persons  combined  together  to 
fight  an  individual,  the  individual's 
chance  is  small,  if  it  exists  at  all.  It 
is  plain  that  a  strike  by  a  combination 
of  persons  has  a  power  of  coercion  which 
an  individual  does  not  have.  The  re- 
sult of  this  greater  power  of  coercion 
on  the  part  of  a  combination  of  indi- 
viduals is  that  what  is  lawful  for  an 
individual  is  not  the  test  of  what  is 
lawful  for  a  combination  of  individu- 
als ;  or,  to  state  it  in  another  way,  there 
are  things  which  it  is  lawful  for  an  in- 
dividual to  do  which  it  is  not  lawful 
for  a  combination  of  individuals  to  do. 
Take,  for  example,  the  case  put  in  Allen 
v.  Flood  [1898]  A.  C.  1,  165,  62  J.  P. 
595,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N. 
S.  717,  14  Times  L.  R.  125,  46  Week. 
Rep.  258,  17  Eng.  Rul.  Cas.  285,  of  a 
butler  refusing  to  renew  a  contract  of 
service  because  the  cook  was  personally 
distasteful  to  him,  whereupon,  in  order 
to  secure  the  services  of  the  butler,  the 
master  refrains  from  re-engaging  the 
cook,  whose  term  of  service  also  had 
expired.  We  have  no  doubt  that  it  is 
within  the  legal  rights  of  a  single  per- 
son to  refuse  to  work  with  another  for 
the  reason  that  the  other  person  is  dis- 
tasteful to  him,  or  for  any  other  reason, 
however  arbitrary.  But  it  is  estab- 
lished in  this  commonwealth  that  it  is 
not  legal  (even  where  he  wishes  to  do 
so)  for  an  employer  to  agree  v/ith  a 
union  to  discharge  a  nonunion  work- 
man for  an  arbitrary  cause  at  the  re- 
quest of  the  union.  Berry  v.  Donovan 
(1905)  188  Mass.  353,  5  L.R.A.  (N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E. 
603,  3  Ann.  Cas.  738.  A  fortiori,  the 
members  of  a  labor  union  cannot,  by  a 
strike,  refuse  to  work  with  another 
workman  for  an  arbitrary  cause." 
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other  acts  which  are  not  so  consistent  with  the  exercise  of  a  right 
by  the  actor,  and  which  are  said  to  be  done  in  the  exercise  of  a 
common  or  qualified  right,  in  respect  of  which  the  intention  of  the 
actor  is  open  to  inquiry.  One  of  these,  according  to  this  view,  is  the 
right  to  combine  with  others.^' 

But  any  attempt  to  work  out  the  tort  involved  in  the  infliction  of 
injury  upon  another  by  acts  done  in  combination  which  are  not. 
actionable  when  done  by  an  individual,  upon  the  theory  of  con- 
spiracy, can  never  be  wholly  satisfactory.  For  one  reason,  it  necessi- 
tates a  resort  in  some  cases  (i.  e.,  where  a  workman's  employment 
is  interfered  with  for  the  purpose  of  forcing  him  to  join  a  union,  or 
in  boycott  cases  generally),  to  the  somewhat  forced  presumption  that, 
the  object  of  the  combination  is  primarily  to  injure  the  person 
affected,  and  only  remotely  to  benefit  its  members.  Hence  the  con- 
flict of  judicial  opinion.  Again,  by  making  combination  an  essential 
element  of  the  tort,  it  operates  to  exempt  an  individual  from  liability 
for  the  same  acts,  done  with  the  same  intent,  and  producing  the- 
same  injury,  for  which  he,  if  acting  in  combination  with  others, 
might  be  held  liable. 

The  true  view  appears  to  be  that  the  tort  involved  is  a  nuisance, 
the  existence  of  which  is  dependent  on  the  degree  of  annoy- 
ance inflicted  upon  those  to  whom  the  plaintiff  looks  for  labor, 
employment,  or  patronage;  and  the  actionable  quality  of 
which  depends  upon  the  point  at  which  the  right  to  conduct  one's; 
business  without  interference  is  to  be  regarded  as  ceasing  to  be- 
merely  a  permissive  right,  and  becomes  also  a  protected  right.  Under 
this  view,  the  fact  of  combination  is  material  only  as  bearing  upon  the 
degree  of  annoyance  to  which  one's  employer,  or  workmen,  or  cus- 
tomers, are  subjected  ;^^  and  the  act  done  in  combination  derives  its. 

18  That    although    the    motive     with  not   become   unlawful   by   adding   sucli 

which   a   lawful   act   is   done   is   not   a  element. 

subject  of  inquiry  when  done  by  an  in-        19  The  theory  that  there  is  a  coercive 

dividual,  it  becomes  all  important  when  element  in  concerted  action  is  discussed: 

the  act   is   done  by   a  combination,    is  «  Huskie  v.   Griifin    (1909)    75  N.   H. 

clearly  recognized  in  Allis-Ghalmers  Co.  3*5,  27  L.R.A.(N.S.)    967,  139  Am.  St. 

V.  Iron  Holders'  Union  (1906)  150  Fed.  ^SF'  ^^^'  ^4  Atl   595,  as  follows:     "An- 

,__  other  ground  taken  was  that  there   is. 

t'  cvj  ..  7  n  «  IT  •  '1  the  concerted  action  of  the  many  a 
Mnnifi"inw-  i«o  «Ttt,a"  fnn  C  coercive  element  which  should  be  placed 
i^^w'  .^n?.^f;  ^!^'  ^n  ^  t  ^  'Jo  ""  a  P^--  ^ith  the  use  of  force,  or  with. 
N.  W.  1046,  15  Am.  Crim._  Rep.  332,  the  undue  influence  sometimes  exercised 
the  court  declined  to  recognize  the  doc-  over  persons  not  fully  capable  of  pro- 
trine  as  applied  to  a  combination  of  teeting  themselves.  Boutwell  v.  Mwrv 
persons  wrongfully  to  injure  another,  (1899)  71  Vt.  1,  43  L.R.A.  803,  76  Am._ 
that  an  act  lawful  without  malice  does  St.    Rep.    746,    42    Atl.    607;    Plant    v.. 
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character  from  the  consequences  which  follow  it  under  the  circum- 
stances in  which  it  is  done.^" 

2663.  Criminal  liability. — Some  of  the  acts  which  interfere,  or 
which  have  a  tendency  to  interfere,  with  another's  business  or  em- 
ployment, are  made  punishable  by  statutory  provisions,  any  dis- 
cussion of  which  would  be  out  of  place  in  the  present  chapter.  It  is, 
however,  appropriate  in  this  place  to  touch  briefly  on  the  question  as 
to  when  a  combination  to  interfere  with  another's  business  may  be 
considered  as  a  criminal  conspiracy  at  common  law. 

Just  as  every  combination  the  effect  of  which  is  to  cause  loss  to 
another  is  not  an  actionable  conspiracy,  so  not  every  conspiracy  to 
injure  one  in  his  trade  or  business,  without  reference  to  the  means 
to  be  employed,  is  criminal.^    But  it  is  not  necessary  that  the  means 


Woods  (1900)  176  Mass.  492,  51  L.R.A. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011; 
Curran  v.  Galen  (1897)  152  N.  Y.  33, 
37  L.R.A.  802,  57  Am.  St.  Rep.  496,  46 
N.  E.  297;  Bohn  Mfg.  Co.  v.  HolUs 
{Bohn  Mfg.  Oo.  v.  Northwestern  Lum- 
bermen's Asso.)  (1893)  54  Minn.  223, 
21  L.R.A.  337,  40  Am.  St.  Rep.  319,  55 
N.  W.  1119;  Casey  v.  Cincinnati  Ty- 
pographical Union  ( 1891 ;  C.  C. )  12 
L.R.A.  193,  45  Fed.  135.  The  reasoning 
by  which  this  view  has  been  supported 
not  infrequently  suggests  the  true  solu- 
tion of  the  difficulty.  The  conclusion 
has  been  reached  by  deciding  what  was 
or  was  not  reasonable  conduct  under 
the  circumstances  of  the  case.  The 
more  recent  authorities  reason  that,  as 
the  right  to  deal  or  not  to  deal  with 
others  is  inherent  in  the  idea  of  Anglo- 
Saxon  liberty,  prima  facie  a  man  can 
demand  an  open  market;  and,  since  this 
is  so  one  who  interferes  with  this  free 
market  must  justify  his  acts  or  respond 
in  damages.  Thus  far  these  authorities 
are  uniform;  but  when  they  proceed  to 
the  determination  of  what  amounts  to 
a  justification,  they  differ  widely.  The 
cause  is  not  far  to  seek.  The  rule  which 
they  apply  is  that  of  reasonable  con- 
duct, yet  they  discuss  and  decide  each 
case  as  though  it  involved  only  a  ques- 
tion of  law.  In  reality,  the  issue  is 
largely  one  of  fact,  and  the  result  is 
what  would  be  expected.  Judges  are 
men,  and  their  decisions  upon  complex 
facts  must  vary  as  those  of  juries  might 
on  the  same  facts.  Calling  one  determi- 
nation an  opinion  and  the  other  a  ver- 
dict does  not  alter  human  nature,  nor 


make  that  uniform  and  certain  which, 
from  its  nature,  must  remain  variable 
and  uncertain.  While  these  cases  go 
too  far  in  what  they  decide  as  questions 
of  law,  yet  the  test  they  constantly  de- 
clare they  are  applying  is  the  true  one. 
The  standard  is  reasonable  conduct  un- 
der all  the  circumstances  of  the  case." 

20  In  Aikens  v.  Wisconsin  (1904)  195 
U.  S.  194,  49  L.  ed.  154,  25  Sup.  Ct. 
Rep.  3,  Mr.  Justice  Holmes,  in  deliver- 
ing the  opinion  of  the  court,  said:  "An 
act  which,  in  itself,  is  merely  a  volun- 
tary muscular  contraction,  derives  all 
its  character  from  the  consequences 
which  will  follow  it  under  the  circum- 
stances in  which  it  was  done.  When 
the  acts  consist  of  making  a  combina- 
tion calculated  to  cause  temporal  dam- 
age, the  power  to  punish  such  acts, 
when  done  maliciously  cannot  be  de- 
nied because  they  are  to  be  followed 
and  worked  out  by  conduct  which  might 
have  been  lawful  if  not  preceded  by  the 
acts.  No  conduct  has  such  an  absolute 
privilege  as  to  justify  all  possible 
schemes  of  which  it  may  be  a  part.  The 
most  innocent  and  constitutionally  pro- 
tected of  acts  or  omissions  may  be  made 
a  step  in  a  criminal  plot;  neither  its 
innocence  nor  the  Constitution  is  suf- 
ficient to  prevent  the  punishment  of  the 
plot  by  law." 

In  Rogers  v.  Dutt  (1860)  13  Moore, 
P.  C.  C.  209,  it  was  said  that  an  act 
which  prima  facie  would  appear  to  be 
innocent  and  rightful  may  become  tor- 
tious if  it  invades  the  right  of  a  third 
person. 

1  State  V.  Tan  Pelt  (1904)   136  N.  C. 
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or  the  end  should  be  such  as  are  indictable  in  the  case  of  a  single  in- 
dividual.^ 

Under  what  circumstances,  then,  can  a  combination  to  do 
an  act  which  an  individual  might  lawfully  do  be  considered  a 
criminal  conspiracy  ?  Sir  William  Erie  advances  the  idea'  that  the 
proposition  that  acts  lawful  for  one  may  become  indictable  if  more 
than  one  combine  to  commit  them  is  true  only  of  the  cases  where 
simultaneity  is  the  essence  of  the  criminality  of  the  act.  A  com- 
bination to  violate  a  private  right  becomes  an  indictable  conspiracy 


633,  68  L.R.A.  760,  49  S.  E.  177,  1  Ann. 
Cas.  495. 

2  "There  is  between  the  different  parts 
of  the  body  politic  a  reciprocity  of  ac- 
tion on  each  other,  which,  like  the  ac- 
tion of  antagonizing  muscles  in  the 
natural  body,  not  only  prescribes  to 
each  its  appropriate  state  and  condi- 
tion, but  regulates  the  motion  of  the 
whole.  The  effort  of  an  individual  to 
disturb  this  equilibrium  can  never  be 
perceptible,  nor  carry  the  operation  of 
his  interest  on  that  of  any  other  in- 
dividual, beyond  the  limits  of  fair  com- 
petition; but  the  increase  of  power  by 
combination  of  means,  being  in  geomet- 
rical proportion  to  the  number  con- 
cerned, an  association  may  be  able  to 
give  an  impulse,  not  only  oppressive  to 
individuals,  but  mischievous  to  the  pub- 
lic at  large;  and  it  is  the  employment 
of  an  engine  so  powerful  and  dangerous 
that  gives  criminality  to  an  act  that 
would  be  perfectly  innocent,  at  least,  in 
a  legal  view,  when  done  by  an  individu- 
al." Per  Gibson,  J.,  in  Com.  ex  rel. 
Chew  v.  Ca/rlisle  (1821)  Brightly  (Pa.) 
36. 

"It  may  be  stated  as  a  general  propo- 
sition that  where  an  additional  power 
or  enhanced  ability  to  accomplish  an  in- 
jurious purpose  arises  by  virtue  of  the 
confederation  and  concert  of  action,  an 
element  of  criminal  conspiracy  is  there- 
by introduced  which  will  render  suf- 
ficiently criminal  either  the  means  or 
the  purpose,  otherwise  merely  unlaw- 
ful, to  sustain  a  conviction,  although 
the  means  or  the  end  were  not  such  as 
are  indictable  if  performed  by  a  single 
individual."  State  v.  Dalton  (1908) 
134  Mo.  App.  517,  114  S.  W.  1132. 

In  Crump  v.  Com.  (1888)  84  Va. 
927,  10  Am.  St.  Rep.  895,  6  S.  E.  620, 
the  court  quoted  with  approval  from 
another  source  as  follows :  "The  doc- 
trine of  criminal  conspiracy  rests  upon 


the  obvious  proposition  that  the  power 
of  many  for  mischief  against  the  one 
is  so  great  that  the  state  should  protect 
the  one.  Therefore  the  general  prin- 
ciple on  which  the  crime  of  conspiracy 
is  founded  is  this :  that  the  confederacy 
of  several  persons  to  effect  any  injuri- 
ous object  creates  such  a  new  and  addi- 
tional power  to  cause  injury,  as  requires 
criminal  restraint;  although  none 
would  be  necessary  were  the  same  thing 
proposed  or  even  attempted  to  be  done 
by  persons  singly." 

In  Com.  V.  Sunt  (1842)  4  Met.  Ill, 
38  Am.  Dec.  346,  it  is  said :  "If  a  large 
number  of  men,  engaged  for  a  certain 
time,  should  combine  together  to  violate 
their  contract,  and  quit  their  employ- 
ment together,  it  would  present  a  very 
different  question.  Suppose  a  farmer, 
employing  a  large  number  of  men,  en- 
gaged for  the  year,  at  fair  monthly 
wages,  and  suppose  that  just  at  the 
moment  that  his  crops  were  ready  to 
harvest,  they  should  all  combine  to  quit 
his  service,  unless  he  would  advance 
their  wages,  at  a  time  when  other  la- 
borers could  not  be  obtained.  It  would 
surely  be  a  conspiracy  to  do  an  unlaw- 
ful act,  though  of  such  a  character 
that,  if  done  by  an  individual,  it  would 
lay  the  foundation  of  a,  civil  action 
only,  and  not  of  a  criminal  prosecu- 
tion." 

3  Erie,  Trade  Unions,  p.  41. 

Such  a  combination  would  fall  within 
the  third  category  suggested  by  Mr. 
Wharton  (Grim.  Law,  11th  ed.  vol.  2, 
§  1601 )  :  "The  conclusion  is  that  on 
reason  the  offense  of  conspiracy  at  com- 
mon law  is  limited  to  .  .  .  (3)  con- 
federacies which,  from  the  mode  of  their 
operations,  exhibit  the  features  .  .  . 
of  aggregation  of  violence  likely  to  over- 
bear individual  resistance  and  to  pro- 
duce public  terror." 


§  2663]  INTERFERENCE  WITH  ANOTHER'S  BUSINESS.  8235 

where  the  right  is  one  in  which  the  public  has  a  sufficient  interest.* 
''There  are  also  public  interests  of  great  importance  in  respect  of 
which  some  combinations  for  the  purpose  of  violating  the  public 
rights  therein,  are  crimes,  although  such  violations  by  an  individual 
alone  may  not  be  always  indictable.  Justice,  morality,  polity,  and 
trade  are  examples  of  such  public  interests."  °  And  in  a  frequently 
cited  case  ^  it  has  been  said  that  a  combination  is  criminal  wherever 
the  act  to  be  done  has  a  necessary  tendency  to  prejudice  the  public 

*  IHd.  p.  32.  of  actual  consummation  of  the  meditat- 

5  Ibvi.  ed  act;  for  if  combination  were,  in  every 

6  Com.  em  rel.  Chew  v.  Carlisle  ( 1821 )  view,  the  essence  of  the  crime,  it  would 
Brightly  (Pa.)  36,  in  which  the  nature  necessarily  impart  criminality  to  the 
of  the  crime  of  conspiracy  was  dis-  most  laudable  associations.  It  is  said 
cussed  by  Gibson,  J.,  as  follows :  "The  in  Leach's  note  to  Hawkins,  bk.  1,  chap, 
unsettled  state  of  the  law  of  conspiracy  72,  §  3,  that  the  conspiracy  is  the  gist 
has  arisen,  as  was  justly  remarked  in  of  the  charge,  and  that  to  do  a  thing 
the  argument,  from  a  gradual  exten-  lawful  in  itself  by  conspiracy  is  unlaw- 
aion  of  the  limits  of  the  offense;  each  ful;  but  that  is  begging  the  very  ques- 
case  having  been  decided  on  its  own  tion  whether  a  conspiracy  exists,  and 
peculiar  circumstances,  without  refer-  leaves  the  inquiry  of  what  shall  be  said 
ence  to  any  pre-established  principle,  to  be  doing  a  lawful  act  by  conspiracy 
When  a  combination  had  for  its  direct  as  much  in  the  dark  as  ever.  Mr.  Chitty, 
object  to  do  a  criminal  act;  as  to  pro-  in  the  Criminal  Law  (vol.  3,  p.  1139), 
cure  the  conviction  of  an  innocent  man  the  best  compilation  on  the  subject  ex- 

(the  only  case  originally  indictable,  and  tant,  very  truly  says   there   are  many 

which   afterwards   served  as  a  nucleus  cases    in   which   an   act   would   not   be 

for  the  formation  of  the  entire  law  of  cognizable  by   law,    if   done   by   an   in- 

the    subject),    the    mind    at   once    pro-  dividual,    that   would,   nevertheless,    be 

nounced  it  criminal.     So,  where  the  act  the  subject  of  an  indictment  if  effected 

was  lawful,  but  the  intention  was  to  ac-  by  several  with  a  joint  design;  yet  he, 
complish  it  by  unlawful  means;  as  too,  says  the  offense  depends  on  the  un- 
where  the  conviction  of  a  person  known  lawful  agreement,  and  not  on  the  act 
to  the  conspirators  to  be  guilty  was  to  which  is  to  follow  it;  the  act  when  done 
be  procured  by  any  abuse  of  his  right  being  but  evidence  of  the  agreement, 
to  a  fair  trial  in  the  ordinary  course.  From  this  it  might  be  inferred  that  the 
But  when  the  crime  became  so  far  en-  act  can  operate  only  to  show  that  an 
larged  as  to  include  cases  where  the  agreement  of  some  sort  has  taken  place, 
act  was  not  only  lawful  in  the  abstract,  but  not  by  its  nature  or  object  to  stamp 
but  also  to  be  accomplished  e-^clusively  the  character  of  guilt  on  it;  but  Chitty 
by  the  use  of  lawful  means,  it  is  obvious  himself  admits  that  it  is  impossible  to 
that  distinctions  as  complicated  and  conceive  a  combination,  merely  as  such, 
various  as  the  relations  and  transac-  to  be  illegal.  It  will  therefore  be  per- 
tions  of  civil  society  became  instantly  ceived  that  the  motive  for  combining, 
involved,  and  to  determine  on  the  guilt  or,  what  is  the  same  thing,  the  nature 
or  innocence  of  each  of  this  class  of  of  the  object  to  be  attained  as  a  conse- 
the  cases,  an  examination  of  the  nature  quence  of  the  lawful  act,  is,  in  this  class 
and  principles  of  the  offense  became  of  cases,  the  discriminative  circum- 
necessary.  This  examination  has  not  stance.  Where  the  act  is  lawful  for  an 
yet  been  very  accurately  made;  for  individual,  it  can  be  the  subject  of  a 
there  is  in  the  books  an  unusual  want  of  conspiracy,  when  done  in  concert,  only 
precision  in  the  terms  used  to  describe  where  there  is  a  direct  intention  that 
the  distinctive  features  of  guilt  or  in-  injury  shall  result  from  it,  or  where  the 
nocence.  It  is  said  the  union  of  persons  object  is  to  benefit  the  conspirators  to 
in  one  common  design  is  the  gist  of  the  the  prejudice  of  the  public  or  the  op- 
offense;  but  that  holds  only  in  regard  pression  of  individuals,  and  where  such 
to  a  supposed  question  of  the  necessity  prejudice  or  oppression  is  the  natiiral 
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or  oppress  individuals  by  unjustly  subjecting  them  to  the  power  of 
the  confederates,  and  giving  effect  to  the  purposes  of  the  latter, 
whether  of  extortion  or  mischief. 

A  combination  the  purpose  of  which  is  to  interfere  by  coercive- 
means  with  the  business  of  an  employer,  or  the  exercise  of  the  trade 
or  calling  of  workmen,  constitutes  an  indictable  conspiracy  at  com- 
mon law.' 


and  necessary  consequence.  To  give  ap- 
propriate instances  respectively  refer- 
able to  each  branch  of  tliis  classification 
of  criminal  intention:  If  a  number  of 
persons  should  combine  to  establish  a 
ferry,  not  from  motives  of  public  or 
private  utility,  but  to  ruin  or  injure  the 
owner  of  a  neighboring  ferry,  the  wick- 
edness of  the  motive  would  render  the 
association  criminal,  although  it  is  oth- 
erwise where  capital  is  combined  not 
for  the  purposes  of  oppression,  but  fair 
competition  with  others  of  the  same 
calling.  So  with  respect  to  the  other 
branch;  if  the  bakers  of  a  town  were 
to  combine  to  hold  up  the  article  of 
bread,  and  by  means  of  a  scarcity  thus 
produced  extort  an  exorbitant  price  for 
it,  although  the  injury  to  the  public 
would  be  only  collateral  to  the  object 
of  the  association,  it  would  be  indict- 
able; and  to  one  or  other  of  these  may 
the  motive  in  every  decided  case  be 
traced.  Thus,  a  combination  to  marry, 
under  feigned  names,  was  criminal,  be- 
cause the  object  was  to  affect  the  in- 
terest of  a  particular  parish  under  the 
poor  laws,  or  to  injure  an  individual 
by  setting  up  a  colorable  title  to  his 
estate;  an  agreement  between  the  of- 
ficers of  an  army  to  throw  up  their  com- 
missions simultaneously,  in  a  time  of 
pubilc  danger,  or  between  a  number  to 
hiss  a  play,  right  or  wrong,  was  indict- 
able; because  there  was  an  unmixed 
motive  of  mischief  to  the  public  or  an 
individual.  So,  on  the  other  hand,  in 
a  confederacy  to  raise  the  price  of  the 
funds,  to  sell  bad  liquors,  or  to  procure 
the  release  of  a  prisoner  by  entering  In- 
sufBcient  bail,  the  motive  is  not  preju- 
dice to  the  public  or  an  individual,  but 
undue  gain  to  the  confederates  or  their 
friends;  which  is  unlawful  only  in  ref- 
erence to  the  means  used  to  procure  it. 


I  take  it,  then,  a  combination  is  crimi- 
nal wherever  the  act  to  be  done  has  a. 
necessary  tendency  to  prejudice  the  pub- 
lic or  to  oppress  individuals  by  unjustly 
subjecting  them  to  the  power  of  the- 
confederates,  and  giving  effect  to  the 
purposes  of  the  latter,  whether  of  ex- 
tortion or  mischief." 

T  State  V.  Stewart  (1887)  59  Vt.  273,. 
59  Am.  Rep.  710,  9  Atl.  559.  The  court 
said:  "The  principle  upon  which  the- 
eases,  English  and  American,  proceed,. 
is,  that  every  man  has  the  right  to  em- 
ploy his  talents,  industry,  and  capital 
as  he  pleases,  free  from  the  dictation  of 
others;  and  if  two  or  more  persons  com- 
bine to  coerce  his  choice  in  this  behalf,, 
it  is  a  criminal  conspiracy.  The  labor 
and  skill  of  the  workman,  be  it  of  high 
or  low  degree,  the  plant  of  the  manu- 
facturer, the  equipment  of  the  farmer,, 
the  investments  of  commerce,  are  all  in 
equal  sense  property.  If  men  by  overt 
acts  of  violence  destroy  either,  they  are 
guilty  of  crime.  The  anathemas  of  a 
secret  organization  of  men  combined  for- 
the  purpose  of  controlling  the  industry 
of  others  by  a  species  of  intimidation 
that  works  upon  the  mind  rather  than.! 
the  body  are  quite  as  dangerous,  and' 
generally  altogether  more  effective,  than 
acts  of  actual  violence.  And  while  such 
conspiracies  may  give  to  the  individual 
directly  affected  by  them  a  private  right 
of  action  for  damages,  they  at  the  same- 
time  lay  a  basis  for  an  indictment  on' 
the  ground  that  the  state  itself  is  di- 
rectly concerned  in  the  promotion  of  all 
legitimate  industries  and  the  develop- 
ment of  all  its  resources,  and  owes  the- 
duty  of  protection  to  its  citizens  en- 
gaged in  the  exercise  of  their  callings. 
The  good  order,  peace,  and  general  pros- 
perity of  the  state  are  directly  involved! 
in  the  question." 
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As  A  WKONG  TO   THE  SEBVANT. 

2664.  Scope. 

2665.  The  right  to  be  employed;  generally. 

2666.  Elements  of  tort  involved  in  unlawful  interference  with  another's 

employment. 

2667.  Liability  as  affected  by  presence  or  absence  of  combination. 

2668.  Interference  by  violence,  threats,  and  intimidation. 

2669.  Interference  by  fraud  or  misrepresentation. 

2670.  Interference  by  means  of  defamation. 

2671.  Interference  by  advice  and  persuasion. 

2672.  Causing  discharge  by  exercise  of  right  growing  out  of  ownership 

or  control  of  property. 

2673.  Causing  discharge  by  exercise  of  right  growing  out  of  contract. 

2674.  Interference  with  employment  by  operation  of  closed  shop  agree- 

ments. 

2675.  Interference  with  employment  by  exercise  of  right  to  refrain  from 

contracting. 

2676.  Causing  discharge  by  attempt  to  collect  debt. 

2677.  Interference  with  employment  in  order  to  compel  release  of  claim. 

2678.  Interference  by  blacklisting. 

2679.  Interference  by  remonstrating  against  emj^oyment. 

2680.  Causing  discharge  by  reporting  misconduct. 

2681.  Interference  by  refusing  to  work  with  another. 

2682.  — for  purpose  of  forcing  him  to  join  union. 

2683.  — ^by  enforcing  rules  of  union  against  member. 

2684.  Interference  as  an  act  of  competition. 

2685.  Causal  connection  between  act  and  injury. 

2686.  Liability  of  officer  procuring  discharge  by  corporation. 

2687.  Liability  of  corporation  for  interference  by  its  officers  while  acting 

in  another  capacity,  upon  knowledge  gained  in  discharge  of  duties. 
•2688.    Scope  and  effect  of  statutes  legalizing  interference  with  another's 
employment. 

2689.  Remedies  of  persons  aggrieved;  actions  for  damages. 

2690.  — measure  and  elements  of  damages. 

2691.  — injunctive  relief. 
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2692.  Combination  to  interfere  with  another's  employment  as  a  criminal 

conspiracy  at  common  law. 

2693.  Criminal  liability  under  statutes. 

a.  Under  statute  making  it  an  offense  to  endeavor  to  force  any 
workman  to  depart  from  his  hiring,  or  any  employer  to 
limit  the  number  or  description  of  his  workmen. 

I.  Under  statutes  declaring  it  unlawful  to  threaten  or  intimidate 
a  person  to  compel  him  to  do  what  he  has  a  legal  right  not 
to  do. 

C  Under  statutes  declaring  it  unlawful  to  threaten  or  intimidate 
a  person  so  as  to  hinder  or  prevent  him  from  engaging  or 
continuing  in  employment. 

d.  Under  statute  against  conspiring  to  interfere  with  another's 

exercise  of  his  trade  or  calling. 

e.  Under  statute  against  conspiring  to  prevent  obtaining  work 

or  to  cause  discharge. 
/.  Under  statute  against  unlawful  assembly. 
B.  Lockouts. 

2694.  Generally. 

A.    As  A  WRONG  TO  THE  SERVANT. 

2664.  Scope. —  The  question  of  interference  with  the  relation  of 
master  and  servant,  or  with  the  performance  of  the  duties  incident 
thereto,  as  a  wrong  to  the  master,  is  dealt  with  elsewhere.^  The  pres- 
ent chapter  is  devoted  to  the  discussion  of  interference  with  such  rela- 
tion, either  actually  existing  or  in  contemplation,  as  a  wrong  to  the 
servant.  One  aspect  of  this  question,  however, — ^where  one's  em- 
ployment is  interfered  with  by  statements  made  by  a  former  em- 
ployer, or  by  the  act  of  a  former  employer  in  putting  his  name  on  a 
blacklist, — is  treated  in  chapter  lxxxviii.,  on  "The  servant's  right 
to  a  character."  It  is  further  to  be  noted  that  the  present  chapter 
does  not  include  cases  where  the  interference  is  not  with  the  rela- 
tion of  master  and  servant,  but  with  the  servant's  performance  of 
the  duties  of  his  employment.  These  cases  will  be  treated  in  connec- 
tion with  the  topic  of  strikes. 

Interference  with  another's  employment  may  consist  either  in  pre- 
venting him  from  obtaining  employment,  or  in  procuring  his  dis- 
charge from  an  existing  employment.  Inasmuch  as  both  forms  of 
interference  are  frequently  found  in  the  same  case,  and  as  both 
depend  upon  the  same  principles,^  no  attempt  has  been  made  to 

1  See  chapters  cxiii.,  cxiv.,  cxvii.  There  is  a  distinction  recognized  in  the 

8  That  is,  assuming  the  existing  em-   courts  of  England  and  in  some  of  the 

ployment  to  be  for  no  definite  period.   United  States  between  a  contract  right 


§  2665]  INTERFERENCE  WITH  EMPLOYMENT.  8239 

discuss  them  separately.  The  word  "interference"  as  used  in  the 
text  of  this  chapter  is  therefore  to  be  taken  as  meaning  interference 
with  prospective  as  well  as  actual  employment;  and  the  term 
"employer"  is  sometimes  used  as  denoting  a  potential  as  well  as  an  ac- 
tual employer.  But  in  setting  forth  the  decisions  in  the  footnotes, 
care  has  been  taken  to  state  whether  in  the  particular  case  the  inter- 
ference was  with  an  existing  or  a  prospective  employment. 

Since  the  general  principles  governing  liability  for  interference 
with  another's  employment  are  not  peculiar  to  this  class  of  cases,  but 
are  the  same  as  in  the  case  of  interference  with  one's  business  rela- 
tions by  the  institution  of  a  boycott,  or  of  interference  with  an  em- 
ployer's labor  supply,  and  are  fully  discussed  in  a  preceding  chap- 
ter,' this  chapter,  although  discussing  them  to  some  extent,  will  not 
concern  itself  with  them  any  further  than  may  be  necessary  to  a 
proper  comprehension  of  the  decisions,  but  will  deal  with  the  subject 
in  its  concrete  aspects. 

2665.  The  right  to  be  employed;  generally.— Sir  William  Erie,  in 
an  oft  quoted  passage  in  his  essay  on  the  Law  Relating  to  Trade 
Unions — "a  book"  says  Lord  Esher,  in  Mogul  8.  8.  Co.  v.  McGregor 
(1889)  L.  R.  23  Q.  B.  Div.  at  p.  606,  "more  full  of  careful  and 
accurate  law  than  is  to  be  found  in  many  judgments," — said: 
"Every  person  has  a  right  under  the  law,  as  between  him  and  his 
fellow  subjects,  to  full  freedom  in  disposing  of  his  own  labor  or 
his  own  capital  according  to  his  own  will.  It  follows  that  every 
other  person  is  subject  to  the  correlative  duty  arising  therefrom,  and 
is  prohibited  from  any  obstruction  to  the  fullest  exercise  of  this  right 
which  can  be  made  compatible  with  the  exercise  of  similar  rights  by 
others.  Every  act  causing  an  obstruction  to  another  in  the  exer- 
cise of  the  right  comprised  within  this  description — done,  not  in  the 
exercise  of  the  actor's  ovm  right,  but  for  the  purpose  of  ob- 
struction— would,  if  damage  should  be  caused  thereby  to  the  party 
obstructed,  be  a  violation  of  this  prohibition;  and  the  violation  of 
this  prohibition  by  a  single  person  is  a  wrong,  to  be  remedied  either 
by  action  or  by  indictment,  as  the  case  may  be.  It  is  equally  a  wrong 
whether  it  be  done  by  one  or  by  many — subject  to  this  observation, 
that  a  combination  of  many  to  do  a  wrong,  in  a  matter  where  the  pub- 
lic has  an  interest,  is  a  substantive  offense  of  conspiracy.     It  is 


to  employment  for  a  definite  period,  and       3  See    chapter    cxv.    on    "Interference 
the  mere  expectancy  of  employment,  in  with  another's  business  or  employment; 
respect  to  the  character  of  the  means  general  principles." 
which     will     constitute     an     invasion 
thereof.    See  §§  2666  and  2671,  post. 
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equally  a  wrong,  whether  the  obstruction  be  by  means  of  an  act  un- 
lawful in  itself,  on  the  part  of  the  party  obstructing,  or  by  means  of 
an  act  not  otherwise  unlawful."    P.  12. 

That  the  right  to  be  employed  is  a  property  right,^  for  a  wrongful 
interference  with  which  there  is  a  right  of  action,*  is  a  proposition 

1  Labor,  or  the  right  to  labor,  is  as  2  Where  one  without  any  lawful  right, 

much  property  as  land  or  money   Jones  or  by  threats  made  not  in  the  exercise 

V.  Leslie,   (1910)  61  Wash.  107, — L.R.A.  of  a  lawful  right,  breaks  up  the  contrac- 

(N.S.) — ,  112  Pae.  81,  Ann.   Cas.   1912  tual  relations  existing  between  a  serv- 

B,   1158.  ant  and   his   employer,    although    such 

In    Erdman   v.    Mitchell    (1905)    207  relations  could  have  been  terminated  at 

Pa.  79,  63  L.R.A.  534,  99  Am.  St.  Rep.  the  pleasure  of  the  employer,  with  re- 

783,  56  Atl.  327,  it  is  said:     "The  right  sultant  damage  to  plaintiff,  he  will  be 

to    the    free    use    of    his    hands    is    the  liable  for  the  damages  thus  occasioned, 

workman's  property,    as    much    as    the  Tennessee  Coal,  Iron  cf  jft..  Co.  v.  Eelly 

rich  man's  right  to  the  undisturbed  in-  (1909)   163  Ala.  348,  50  So.  1008. 

come    from    his    factory,    houses,    and  Third     parties     are     answerable     for 

lands.     By  his  work  he  earns   present  keeping  a  man  out  of  employment,  when 

subsistence  for  himself  and  family.    His  the  means   employed  to   do  so   are  un- 

savings    may    result    in    accumulations  lawful.    Carter  v.  Oster  (1908)  134  Mo. 

which  will  make  him  as  rich  in  houses  App.  146,   112  S.  W.  995. 

and  lands  as  his  employer.     This  right  Whoever    intentionally,    and    without 

of    acquiring   property    is   an    inherent,  legal    justification    or    excuse,    procures 

indefeasible  right  of  the  workman.     To  an  employer  to  discharge  his  employee, 

«xereise    it,    he    must    have    the    unre-  to  the  damage  of  the  latter,  is  liable  to 

stricted   privilege  of   working   for   such  an  action  for  damages  at  the  suit  of  the 

employer  as  he  chooses,  at  such  wages  employee.     Brennan  v.   United,  Hatters 

as  he  choses  to  accept.     This  is  one  of  (1906)   73  N.  J.  L.  749,  9  L.R.A.  (N.S.) 

the     rights     guaranteed     him    by     our  254,  118  Am.  St.  Rep.  727,  65  Atl.  165, 

Declaration  of  Rights.     It  is  a  right  of  9  Ann.  Cas.  698. 

which    the    legislature    cannot    deprive  A  right  of  action  exists  in  favor  of  a 

him,    one   which   the   law   of   no   trades  discharged    employee    against    a    third 

union  can  take  from  him,  and  one  which  party  who  has  maliciously  procured  his 

it  is  the  bounden  duty  of  the  courts  to  discharge.      Connell   v.   Stalker    (1897) 

protect."  20  Misc.  423,  45  N.  Y.  Supp.  1048. 

In  Frank  v.  Berold  (1902)  63  N.  J.  In  Davis  v.  United  Portable  Hoistimg 
Eq.  443,  52  Atl.  152  (which  was  a  suit  Engineers  (1898)  28  App.  Div.  396,  51 
by  an  employer  for  an  injunction  N.  Y.  Supp.  180,  it  was  said  that  it 
against  interference  with  his  em-  would  be  assumed  for  the  purposes  of 
ployees),  it  was  said  that  every  free  the  case  that  no  individual  or  asso- 
person  has  the  right  to  work  or  not  to  ciation  of  individuals  has  any  right 
work  as  he  or  she  shall  see  fit,  and  has  wantonly  so  to  interfere  with  a  man  in 
the  right  to  exercise  that  choice  with-  the  exercise  of  his  craft,  business,  or 
out  hindrance  or  molestation;  and  that  profession  as  to  prevent  him  from  earn- 
any  conduct  on  the  part  of  any  person  ing  his  livelihood  in  that  profession, 
which  tends  to  hinder  or  prevent  an-  craft,  or  business,  and  that  if  a  case  is 
other  from  working  if  he  or  she  chooses  presented  in  which  it  is  shown  that  the 
to  work  is  an  unlawful  infringement  of  only  motive  which  impels  the  interfer- 
the  personal  rights  of  that  individual,  ence  is  to  prevent  a  particular  individ- 

(The  statements  made  in  the  two  pre-  ual  from  making  his  living,  irrespective 

ceding  cases,  although  broad  enough  to  of     other     considerations,     a     court    of 

condemn  every  act  of  interference,  seem  equity  will  interfere  where  no  adequate 

nevertheless   to   be   meant   to   be   taken  remedy  at  law  exists, 

with   the   qualification    that   the    inter-  Any  person  who   by   any   act   causes 

ference  must  not  be  in  the  exercise  of  the  discharge  of  another  from  his  serv- 

an  equal  or  superior  right.     See  §  2666,  ice  with  a  third  party  maliciously  and 

post.)  wilfully,  that  is,  without  lawful  "justi- 
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from  which  there  is  no  dissent,  the  differences  of  opinion  disclosed 
by  the  decisions  being  upon  the  question  Avhat  amounts  to  wrongful 
interference.  Although  the  right  has  long  since  been  recognized  in 
actions  for  defamation,  the  necessity  of  ascertaining  its  extent  has 
not  arisen  until  recent  years,  and  is  in  large  part  due  to  the  conflict 

fication,   is   liable  to  the  injured  party  extends  to  immunity  from  interference 

ior   damages.      Holder  v.    Cannon   Mfg.  prompted  by  an  evil  motive,  irrespective 

Co.   (1904)   135  N.  C.  392,  47  S.  E.  481,  of   the  means   employed,   representative 

reversed  on  rehearing  on  another  ground  only  of  the  vievps  of  the  minority.    Lord 

in   (1905)    138  N.  C.  308,  50  S.  E.  681.  Halsbury     said     ([1898]     A.     C.     71): 

If  one  without  having  any  lawful  "The  first  objection  made  to  the  plain- 
right,  or  by  an  act  or  threat  aliunde,  in  tififs'  right  to  recover  for  the  loss  whicli 
the  exercise  of  a  lawful  right,  breaks  up  they  thus  undoubtedly  suffered  is  that 
the  relation  existing  between  an  em-  no  right  of  the  plaintiffs  was  infringed, 
ployer  and  his  employee  maliciously  or  and  that  the  right  contended  for  on 
•unlawfully,  although  such  relation  could  their  behalf  is  not  a  right  recognized  by 
be  terminated  at  the  pleasure  of  either,  law,  or,  at  all  events,  only  such  a  right 
and  damage  is  thereby  occasioned,  the  as  everyone  else  is  entitled  to  deprive 
party  damaged  may  maintain  an  action  them  of  if  they  stop  short  of  physical 
therefor.  Baycroft  v.  Tayntor  (1896)  violence  or  obstruction.  I  think  the 
68  Vt.  219,  33  L.R.A.  225,  54  Am.  St.  right  to  employ  their  labor  as  they  will 
Rep.  882,  35  Atl.  53.  is   a  right  both  recognized  by  the  law 

"When  one  laboring  man  is  prevented  and  sufficiently  guarded  by  its  pro- 
from  soliciting  work,  engaging  in  a  con-  visions  to  make  any  undue  interference 
tract  to  work,  or  continuing  in  his  work,  with  that  right  an  actionable  wrong, 
by  one  or  more  of  his  fellow  laborers,  "Very  early  authorities  in  the  law 
the  more  direct  wrong  is  that  done  to  have  recognized  the  right;  and,  in  my 
the  laboring  man  so  coerced,  and  he  view,  no  authority  can  be  found  which 
ordinarily  should  bring  the  action  to  re-  questions  or  qualifies  it.  The  school- 
dress  that  wrong.  At  the  same  time  a  master  who  complained  that  his  scholars 
right  of  action  of  a  different  nature  were  being  assaulted  and  brought  an 
sometimes  accrues  to  the  employer  of  action,  the  quarry  owner  who  complam- 
such  person,  as,  where  the  workman  so  ed  tliat  this  servants  were  being  menaced 
coerced  is  in  this  manner  induced  to  and  molested,  were  both  held  to  have  a, 
break  his  existing  contract  with  such  "ght  of  action.  And  it  appears  to  me 
employer,  or  in  cases  where  the  interfer-  that  the  importance  of  those  cases,  and 
ence  with  workmen  not  yet  under  con-  the  principle  established  by  them,  have 
tract  with  the  employer,  but  seeking  em-  not  been  sufficiently  considered.  It  is 
ployment,  becomes  so  greatly  attended  said  that  threats  of  violence  or  actual 
with  abuse  and  violence  and  backed  by  violence  were  unlawful  means:  the  law- 
a  conspiracy  and  the  aid  of  numbers  fulness  of  the  means  I  will  discuss  here- 
as  to  amount  to  an  actionable  interfer-  after.  But  the  point  on  which  these 
ence  with  the  right  of  the  employer  to  cases  are  important  is  the  existence  of 
■carry  on  his  lawful  business."  Badger  the  right.  It  was  not  the  schoolmaster 
Brass  Mfg.  Co.  v.  Daly  (1909)  137  Wis.  who  was  assaulted;  it  was  not  the 
'601    119  N   W   328  quarry   owner     who  was     assaulted  or 

That  a  servant  has  a  legal  right  in  his  threatened;      but,        nevertheless,      the 

employment,   apart     from   any     rights  schoolmaster  was  held  entitled  to  bring 

growing  out  of  contract,  is  also  recog-  ^\  action   m    respect    of   the   loss    of 

Bized  in  Allen  v.  Flood  [1898]  A.  C.  1,  scholars   attending  his  school    and  the 

17   Eng.   Rul.    Cas.   285,   in   which   the  quarry  owner  in  respect  of  the  loss  of 

controversy   was   as   to   its   extent.     In  workmen  to  his  quarry.    They  were  third 

reading  the     following     excerpts   from  persons ;  no  violence  or  threats  were  ap- 

opinions  rendered  in  that  case  it  must  plied  to  them,  and  the  cause  of  action, 

therefore  be  kept  in   mind  that,  while  which  they  had  a  right  to  insist  on,  was 

authority  for  the  existence  of  the  right,  the   indirect   effect   upon   themselves   of 

they  are,  in  so  far  as  they  imply  that  it  violence  and  threats  applied  to  others. 
M.  &  S.  Vol.  VII.— 516. 
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in  interest  between  individual  workmen  on  the  one  hand,  and  or- 
ganized labor  on  the  other.'  Its  limits,  which  are  gradually  being 
traced  by  a  process  of  inclusion  and  exclusion,  are,  as  yet,  in  many 
places  obscure.* 

The  fact  that  one's  employment  is  terminable  at  the  will  of  the 
employer  does  not  affect  his  right  of  action,^  even  though  from  in- 

"My    Lords,    in    my    view    these    are   power  to  dictate  to  their  employers  as- 
binding   authorities    to    show    that    the   they  can  now." 

preliminary  question,  namely,  whether  *  In  Gomoay  v.  Wade  [1909]  A.  C 
there  was  any  right  of  the  plaintiffs  to  506,  Lord  Loreburn  summarized  the 
pursue  their  calling  unmolested,  must  state  of  the  law  relative  to  the  question 
be  answered   in  the  affirmative."  as  to  when  an  individual  may  be  sued 

And  Lord  Ashbourne  said,  at  p.  112:  for  inducing  someone  not  to  employ  or 
"The  plaintiffs  had,  in  my  opinion,  a  not  to  serve  another  as  follows:  "If  the 
clear  right  to  pursue  their  lavrful  call-  inducement  was  accompanied  by  vio- 
ing,  to  have  the  full  benefit  of  their  lence  or  threats  (always  remembering, 
employment,  and  the  right  to  enjoy  the  that  a  warning  is  one  thing  and  a  threat 
legitimate,  reasonable,  and  probable  ex-  is  another)  there  was  a  good  ground  of 
pectation  of  a  continuance  of  their  em-  action.  I  next  suppose  there  was  no  vio- 
ployment.  It  would  be,  I  think,  an  un-  lence  and  no  threat,  and  yet  the  induce- 
satisfactory  state  of  the  law  that  allow-  ment  involved  a  breach  of  contract, 
ed  the  wilful  invader  of  such  a  right  There  also  it  was  established,  after  a 
without  lawful  cause  or  justification  to  long  controversy  beginning  with  Lumley 
escape  from  the  consequences  of  his  ae-  v.  Oye,  2  El.  &  Bl.  216,  22  L.  J.  Q.  B.  N. 
tion,— that  would  not  hold  him  liable  S.  463,  17  Jur.  827,  1  Week.  Eep.  432,  1 
for  maliciously  inducing  men  being  de-  Eng.  Rul.  Cas.  706,  in  1853,  that  an  ac- 
nied  their  accustomed  employment,  and  tion  could  be  maintained,  unless  at  all 
that  would  not  afford  to  those  he  had  in-  events  some  sufficient  justification  could 
jured  legal  ground  of  action."  And  be  made  good.  But  suppose  one  person 
again,  at  p.  114,  he  said:  "The  conse-  simply  induced  someone  not  to  employ 
quences  to  a  workman  so  treated  are  another  or  not  to  serve  another,  without 
alike  disastrous :  he  depends  for  his  violence  or  threat  or  breach  of  contract,, 
bread  upon  his  existing  future  con-  would  an  action  lie,  and  in  what  cir- 
tracts.  To  intimidate  an  employer  into  eumstances,  in  such  a  case?  I  believe- 
breaking  a  contract  with  a  particular  there  has  not  been  an  exhaustive  answer 
workman,  and  to  coerce  or  maliciously  to  that  question.  The  further  difficulty 
induce  an  otherwise  willing  employer  arises,  What  is  a  sufficient  justiflca- 
not  to  give  him  future  employment,  alike  tion  ?  Is  it  supplied  by  self-interest,  or 
does  that  workman  serious  damage  in  by  trade  competition,  or  by  what  other 
his  trade,  and  prevents  him  from  earn-  condition  or  motive?  No  answer  in  gen- 
ing  his  wages.  The  object  of  the  wrong-  eral  terms  has  ever  been  given,  and  per- 
doer  is  the  same  in  each  case."  haps  no  answer  can  be  given.    A  parallel 

3  Cf.  Grantham,  J.,  in  Allen  v.  Flood  difficulty  arises  where  the  inducement  is- 
[1898]  A.  C.  1,  at  p.  54,  17  Eng.  Rul.  by  two  or  more  persons  acting  together." 
Cas.  285 :  "All  the  cases  seem  to  me  ^  Tennessee  Coal,  Iron  d  R.  Co.  v. 
to  be  unanimously  in  favor  of  the  prin-  Kelly  (1907)  163  Ala.  348,  50  So.  1008; 
ciple  relied  upon  by  the  plaintiffs,  and  Shipley  v.  Atkinson  (1887)  23  Fla.  206,, 
the  reason  for  there  being  no  case  di-  ^^  ^^-  ^^-  ^^P-  ^67,  1  So.  934;  London 
rectly  upon  the  point  is  not  far  to  seek.  '?««»-«»*ee  d  Acci.  Co.  v.  Horn  (1904) 
It  is  this,  that  until  the  influence  of  the  ?r  "^pf  ^^-f  ^"^^  n*;  ^f^' J%^' ^^ 
trade  unions  became  as  great  as  it  is  %l,'f,^  f^'f^^^  ^  ^'^'is^^  <^^- 
now  no  workman  was  or  could  be  ex-  ^  Clothing  Cutters'  d  T.  AssemUu 
posed  to  such  an  injury  as  we  are  now  (is93)  77  Md.  396,  19  L.R.A.  408,  39 
discussing,  because  no  men  or  body  of  Am.  St.  Rep.  421,  26  Atl.  505;  Perkins 
men  would     previously  have     had  the  v.  Vendleton  (1897)  90  Me.  166,  60  Am. 
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St.  Rep.  252,  38  Atl.  96 ;  Moran  v.  Dun-  were  guilty  of  no  wrong,  I  am  willing  to 

phy    (1901)    177   Mass.   485,   52   L.R.A.  take  it  that  any  person  who  procured 

115,  83  Am.  St.  Rep.  289,  59  N.  E.  125;  their  act  might  incur  responsibility  to 

Berry   v.   Donovan     (1905)     188   Mass.  those  who  were  injuriouslv  affected  by 

353,     5     L.R.A.  (N.S.)     899,     108     Am.  it,   if   he   employed   unlawful  means   of 

St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  inducement  directed  against  them.     Ac- 

738;     Lopea    v.    Gormolly     (1912)     210  cording  to  the  decision  of  the  majority 

Mass.    487,    38    L.R.A.  (N.S.)     986,    97  in  i«m!ei/ v.  ©i/e  (1853)  2  El.  &  Bl.  216, 

N.  E.   80;    Carter  v.   Oster    (1908)    134  22  L.  J.  Q.  B.  N.  S.  463,  17  Jur.  827, 

Mo.  App.  146,  112  S.  W.  995 ;  Brenncm  1  Week.  Rep.  432,  1  Eng.  Rul.  Cas.  706, 

V.   United  Hatters    (1906)    73  N.  J.  L.  already  referred  to,  a  person  who  by  il- 

729,     9     L.R.A.  (N.S.)     254,     118     Am.  legal  means, — that  is,   means  which  in 

St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas.  themselves   are   in   the   nature   of   civil 

098;   Blanvhard  v.   Neicark  Joint  Dist.  wrongs — procures  the  lawful  act  of  an- 

Council   (1909)   77  N.  J.  L.  389,  71  Atl.  other,  which  act  is  calculated  to  injure, 

1131;   Dannerherg  v.  Ashley   (1894)    10  and    does    injure,    a   third    party,    com- 

Ohio  C.  C.  558,  1  Ohio  0.  D.  40 ;  Ray-  mits  a  wrong  for  which  he  may  be  made 

croft  v.  Tayntor   (1896)    68  Vt.  219,  33  answerable." 

L.R.A.  225,   54  Am.   St.    Rep.    882,   35  And  there  are  passages  to  like  effect 

Atl.  53;   Flood  v.  Jackson   [18951   2  Q.  i^  the  advisory  opinions  of  the  judges. 

B.  21,  64  L.  J.  Q.  B.  N.  S.  665,  14  Re-  North,  J.,  said    ([1898]   A.  C.  42,  44)  : 

ports,  397,  43  Week.  Rep.  453,  59  J.  P.  "There  was   one  other  matter   strongly 

388,    reversed    on    another    ground    in  pressed  by  the  appellant's  counsel,  upon 

[1S98]  A.  C.  1,  67  L.  J.  Q.  B.  N.  b.  119,  ^j^j^j^  j   ^ggj^g  ^^  ^^^  ^^  fg^  remarks. 

■  7  L.  T.  N    S.  717,  46  Week.  Rep.  258,  j^   is   not    disputed   that   the   cases   of 

li  Lng.  Rul.  Cas.  285.  Immley   v.    Gye,   supra,    and   Bowen   v. 

This  point  is  touched  upon  in  Allen  v.  ^gu  (igsi)  L.  R.  6  Q.  B.  Div.  333,  50 
Flood  [1898]  A.  C.  1,  17  Eng.  Rul.  Cas.  l  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75, 
285,  (for  statement  of  facts  m  which,  29  Week.  Rep.  367,  45  J.  P.  373,  1  Eng. 
see  §  2671,  note  7,)  as  follows:  Lord  ^^^  Cas.  717,  establish,  so  far  as  the 
Ifalsbury,  [1898]  (A.C.74)  said:  'First,  ^^^^^^  ,,gj„^  ^^^  concerned,  that  wrong- 
it  is  said  the  company  were  acting  f^jj  i^a^cing  the  breach  of  a  contract 
withm  their  legal  rights  m  discharging  ^j  '^^^^^^^  f^°  ^  g^^^  .^^^  i^^ 
the  plaintiffs.  So  they  were;  but  does  ^^^^^  ^^  ^^^^^  ^^^  ^^^^  ^^j^  ^^[^  s^^_ 
that  affect  the  question  of  the  responsi-  ^^^  ^^  ^^  ^^^^  ^-^^  ^^^.^^  j^  ^^  ^jjj 
bihty  of  the  person  who  caused  them  so  ^^j  j^  j^  ^^^^  ^j^^^.  ^^  ^^^  ^^  ^^^^^ 
to  act  by  the  means  he  used?  The  ^^^^^  ^^^  engagement  was  for  a  defined 
scholars  who  went  away  from  the  school  j^^.  ^j^jj^  j^  ^^^  g^^.  ^^^^g  .^  ^^^ 
were  entitled  to  do  so.  The  miners  ^^^_  ^^^  ^^  ^^^  ^^  engagement  for  the 
were  entitled  to  cease  working  at  the  -^  according  to  the  recognized  prao- 
quarry.  The  natives  were  entitled  to  ^j^^  „f  ^^^  ^^.^^g^  ^.j^,,^  ,  determinable 
avoid  running  the  risk  of  being  shot;  earlier  by  notice;  it  was  intended  to  last 
but  the  question  is.  What  was  the  cause  ^j^^jj  ^.^^  ^^^.y.  ^^^  ^^^^^  ^^^  ^^^1^  ^^ 
of  their  thus  exercising  their  legal  fact  have  so  lasted  but  for  Allen's  inter- 
right  .  vention.     Its    continuance  was    assured 

"The  question  must  be  whether  what  ^j  j^g  ^ging  the  common  wish  and  for 
was  done  in  fact,  and  what  did  in  fact  ^jjg  mutual  advantage  of  the  employer 
procure  the  dismissal  of  the  plaintiff,  ^nd  employed,  just  as  much  as  if  there 
was  an  actionable  wrong  or  not.  I  ^^^  j,ggj,  j^„  engagement  for  a  definite 
have  never  heard  that  a  man  who  was  time;  and  one  can  readily  divine  what 
dismissed  from  his  service  by  reason  of  the  answer  of  a  layman  would  be  who 
some  slander  could  not  maintain  an  ac-  was  told  that  the  law  made  a  distinc- 
tion against  the  slanderer  because  the  tion  between  the  two  cases,  and  the  ofS- 
master  had  a  legal  right  to  discharge  cious  intermeddling  of  Allen  would  be 
Ijini."  justifiable   in   the   one  but   not   in   the 

And  Lord  Watson  ( [1898]  A.  C.  97,  other.  In  the  present  case  I  think  that 
98)  said:  "Assuming  that  the  Glen-  the  layman's  censure  would  not  be  de- 
gall  Iron  Company,  in  dispensing  with  served,  and  that  no  such  legal  distinc- 
the  further  services  of  the  respondents,  tion  exists.     There  are  numerous  cases 
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ability  to  ascertain  the  amount  of  damages  a  verdict  for  nominal 
damages  only  would  result.*  This  statement  of  course  assumes  that 
the  act  of  interference  is  unlawful;  but  it  should  be  recalled  in  con- 
nection therewith  that  (as  is  elsewhere  made  to  appear)  a  distinction 
is  sometimes  made  between  persuading  another  to  break  a  contract, 
which  is  something  he  may  not  lawfully  do,  and  persuading  him  not 
to  make  or  to  terminate  a  contract,  which  is  something  which  he  may 
lawfully  do. 


showing  clearly  that  a  wrongful  inter- 
ference between  employer  and  employed, 
from  which  damage  ensues,  gives  a 
cause  of  action,  even  where  the  employ- 
ment is  at  will  only,  and  not  for  a  fixed 
period.  In  Thompson  v.  Ross  (1859)  5 
Hurlst  &  N.  36,  a  case  of  seduction, 
Bramwell,  B.,  said:  'In  the  ordinary 
case  of  a  person  living  in  a  house  as  a 
member  of  a  family,  it  is  very  reason- 
able to  hold  that  the  relation  of  master 
and  servant  (determinable  at  will) 
exists  between  the  parties.'  In  Bennett 
V.  Allcott  (1787)  2  T.  R.  166,  the  action 
was  by  a  farmer  for  trespass  and  the 
debauching  of  his  grown-up  daughter; 
and  this  passage  occurs  in  the  judg- 
ment: 'Neither  is  it  material  whether 
the  servant  be  or  not  hired  for  a  year, 
or  whether  she  has  any  wages,  it  being 
sufficient  that  she  is  a  servant  de  facto.' 
If  it  is  said  that  cases  arising  from  se- 
duction are  anomalous,  Evans  v.  Walton 
(1867)  L.  R.  2  G.  P.  615,  36  L.  J.  C. 
P.  N.  S.  307,  17  L.  T.  N.  S.  92,  15  Week. 
Rep.  1062,  was  a  case  of  enticing  away 
a  daughter,  where  an  action  for  seduc- 
tion could  not  have  been  brought,  and 
the  long  judgments  of  Bovill,  Ch.  J.,  and 
Willes,  J.,  and  Montague  Smith,  J.,  are 
full  of  law  upon  this  point.  In  the 
course  thereof  the  Chief  Justice  said: 
'No  authority  is  to  be  found  where  it 
has  been  held  that  in  an  action  for  en- 
ticing away  the  plaintiff's  daughter  a 
binding  contract  of  service  must  be 
alleged  and  proved;  but  there  are  abun- 
dant authorities  to  show  the  contrary.' 
Willes,  J.,  said  (L.  R.  2  C.  P.  622), 
speaking  of  father  and  daughter:  'If 
she  is  in  service  whether  de  son  bon  gri 
or  sur  retainer,  he  is  equally  entitled  to 
her  services  and  to  maintain  an  action 
against  one  who  entices  her  away.  As- 
suming that  the  service  was  at  the  will 


of  both  parties,  like  a  tenancy  at  will, 
the  relation  must  be  put  an  end  to  in 
some  way  before  the  rights  of  the  mas- 
ter under  it  can  be  lost.  As  a  ques- 
tion of  fact,  Was  the  daughter  in  the 
service  of  her  father  at  the  time  the 
cause  of  action  arose?'  And  Montague 
Smith,  J.,  L.  R.  2  C.  P.  623,  after  re- 
ferring to  the  contention  that  there 
must  be  proof  of  some  binding  contract 
of  service,  said:  'It  appears  to  me,  how- 
ever, that  there  is  abundant  authority 
for  holding  that  there  was  an  existing 
relation  of  master  and  servant  here,  by 
interfering  with  which  the  defendant 
was  guilty  of  an  actionable  wrong.  But 
for  the  defendant  the  service  would  have 
remained  uninterrupted.'  The  Lord 
Chief  Justice  and  Willes,  J.,  also  cited 
from  the  Year  Books  several  cases  of 
a  different  class,  showing  that  a  master 
has  a  right  of  action  for  an  assault  on 
his  toll-gatherer,  laborer,  or  other  serv- 
ant, by  which  his  services  were  lost  to 
the  master,  even  though  the  man  was 
not  a  servant  on  retainer,  but  at  will 
only." 

And  Lawrence,  J.,  said  ( [1898]  A.  C. 
61)  :  "In  this  case  a  contract  between 
the  men  and  their  masters  could  make 
no  further  difference  except  so  far  as  it 
might  enhance  the  damages  and  regu- 
late the  amount  to  which  the  plaintiffs 
would  be  entitled,  or  so  far  as  it  might 
be  an  indication  of  malice,  if  it  were 
shown  that  the  defendant  knew  of  the 
existence  of  such  a  contract." 

^Ghipley  v.  Atkinson  (1887)  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So.  934. 

The  fact  that  one's  employment  was 
terminable  at  will,  instead  of  ending  at 
a  stated  time,  only  affects  the  amount 
that  he  is  to  receive  as  damages.  Berry 
V.  Donovan  (1905)  188  Mass.  353,  5  L. 
R.A.  (N.S.)  899,  108  Am.  St.  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738. 
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2666.  Elements  of  tort  involved  in  unlawful  interference  with  an- 
other's employment. — In  order  to  render  an  act  which  has  the  effect  to 
interfere  with  another's  employment  a  violation  of  his  rights,  there 
must  be  a  concurrence  of  several  elements,  the  absence  of  any  one  of 
which  is  sufficient  to  defeat  liability,  but  the  presence  of  any  one  of 
which  is  not  conclusive  of  the  existence  of  liability.  There  must  be 
then, — 

(a)  an  intention  to  bring  about  the  particular  result, 

(b)  the  use  of  unlawful  means,  and 

(c)  absence  of  justification. 

Of  these  it  is  necessary  to  speak  more  particularly. 

(a)  Intention  to  bring  about  the  particular  result.  Intention  must 
here  be  distinguished  from  motive.  Intention  has  reference  to  the 
external  end  aimed  at;  motive  is  the  state  of  mind  which  induces 
action. 

Intention  connotes  knowledge  of  the  relation,^  either  as  actually 
existing  or  in  contemplation.  Possibly  a  constructive  knowledge 
would  be  sufficient.  It  does  not  connote  a  contemplation  of  the 
discharge  as  a  result  of  the  act  of  interference,  but,  in  accordance 
with  a  well-established  principle  of  the  law  of  torts,  it  will  suffice  that 
the  result  was  such  as  might  reasonably  have  been  expected  to  follow 
from  the  doing  of  the  act.  To  suppose  an  instance :  A  person  with- 
out justification  communicates  a  false  defamatory  statement  to  the 
master  regarding  the  servant,  with  the  idea  that  it  will  earn  the  serv- 
ant a  reprimand;  instead  (and  as  might  reasonably  have  been  fore- 
seen as  a  consequence)  the  servant  is  discharged.  It  plainly  is  not 
arguable  that  the  defendant  in  such  case  can  escape  liability  on  the 
plea  that  he  did  not  intend  the  result. 

(6)  The  use  of  unlawful  means.  This  does  not  have  reference  to 
means  in  themselves  unlawful,  but  to  those  which  are  unlawful  as 
being  prima  facie  (that  is,  assuming  the  presence  of  intention  and  the 
absence  of  justification)  an  invasion  of  the  complainant's  right.^    At 

1  To  render  one  liable  for  preventing  be  made  legally  responsible  for  its  con- 
the  performance  of  a  contract  of  em-  sequences.  In  the  first  place,  he  will  in- 
ployment,  he  must  have  had  knowledge  cur  liability  if  he  knowingly  and  for 
of  it.  McOurk  v.  Cronenwett  (1908)  his  own  ends  induces  that  other  person 
199  Mass.  457,  19  L.R.A.  (N.S.)  561,  to  commit  an  actionable  wrong.  In  the 
83  N.  E.  576.  second  place,  when    the  act    induced  is 

8  Cf.  the  following  excerpt  from  the  within  the  right  of  the  immediate  actor, 
opinion  of  Lord  Watson  in  Allen  v.  and  is  therefore  not  wrongful  in  so  far 
Flood  [1898]  A.  C.  1,  at  p.  96,  17  Eng.  as  he  is  concerned,  it  may  yet  be  to  the 
Rul.  Cas.  285 :  "There  are,  in  my  opin-  detriment  of  a  third  party ;  and  in  that 
ion,  two  grounds  only  upon  which  a  per-  case,  according  to  the  law  laid  down  by 
son  who  procures  the  act  of  another  can   the  majority  in  Lurrdey  v.  Gye   (1853) 
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this  point  we  come  upon  the  fans  et  origo  malorum, — the  difference  in 
judicial  opinion  as  to  what  constitutes  such  an  invasion;  and  it  be- 
comes necessary  to  discuss  separately — 

(1)  cases  where  the  right  invaded  rests  in  contract,  and 

(2)  cases  where  the  right  infringed  upon  is  the  right  to 
be  employed, — in  other  words,  the  right  freely  to  contract 
for  the  disposition  of  one's  services. 

(1)  Where  the  right  invaded  rests  in  contract,  unlawful  means, 
according  to  the  preponderance  of  opinion,  are  such  as  are  likely  to 
induce  the  employer  to  violate  the  contract  (including  persuasion), 
or,  according  to  the  view  held  in  a  few  jurisdictions,  wrongful  means 
other  than  mere  persuasion.' 

(2)  Where  the  right  infringed  is  the  right  to  be  employed  (no  con- 
tract rights  being  in  question) ,  the  courts  disagree  as  to  whether  mere 
persuasion  may  constitute  an  unlawful  means.  This  difference  is 
more  fully  discussed  in  §  2671,  post.^ 

Where  the  view  is  taken  that  persuasion,  even  though  exercised  in 
bad  faith,  is  not  actionable,  the  unlawfulness  of  the  means  is  deter- 
mined by  their  effect  upon  the  will  of  the  employer.  It  is  not  enough, 
under  this  view,  to  impose  liability  (assuming  the  other  elements  of 
liability  to  exist),  that  the  employer  would,  had  not  the  act  been 
done,  have  hired  the  complainant  or  retained  him  in  his  employment. 
There  must  be  something  more  than  a  mere  influence  acting  upon  his 
will.  For  instance,  where  the  view  under  discussion  prevails,  A  may 
lawfully  offer  to  work  for  less  than  B,  though  he  knows  that  it  will 
result  in  B's  discharge,  and  does  so  for  the  purpose  of  annoying  B 
rather  than  for  the  purpose  of  procuring  work  for  himself ;  or  he  may 
request  the  employer  to  discharge  or  not  to  hire  B,  which  the  employ- 

2  El.  &  Bl.  216,  22  L.  J.  Q.  B.  N.  S.  463,  96  N.  E.  1036,  Ann.  Cas.  1912  C,  1299, 

17  Jur.  827,  1  Week.  Rep.  432,  1  Eng.  it    is  said:    "While  the  plaintiflfs'  con- 

Rul.  Cas.  706,  the  inducer  may  be  held  tractual   rights  to  labor,   although  ter- 

liable  if  he  can  be  shown  to  have  pro-  minable  at  will,  were  entitled  to  protec- 

cured  his  object  by  the  use   of  illegal  tion  against  wanton  interference.   (Citi- 

means     directed     against     that     third  zens'  Loan  Asso.  v.  Boston  &  M.  R.  Co. 

party."  [1907]   196  Mass.  528,  14  L.R.A.  (N.S.) 

3  See  §2671,  post.  1025,   124  Am.   St.  Rep.  584,   82  N.   E. 

4  But  even  where  the  difference  he-  696,  13  Ann.  Cas.  365,  and  cases  cited), 
tween  employment  for  a  definite,  and  for  they  were  not  so  assured  or  valuable  in 
an  indefinite  period  is  not  regarded  as  their  nature  as  are  valid  contracts  for 
material  in  determining  the  lavv-fulness  continued  service  for  a  definite  period, 
of  the  means,  it  is  regarded  as  having  a  It  may  well  be  that  a,  stronger  reason 
bearing  upon  the  existence  of  a  justifica-  might  be  needed  to  justify  interference 
tion.  with  such  contracts  than  with  those  here 

Thus,  in  Minasian  v.  Osborne  (1911)    in  question." 
210   Mass.   260,   37   L.R.A.  (N.S.)    179, 
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■er  does  out  of  complaisance  towards  A.  The  means  used  must  be 
such  as  to  preclude  the  employer's  exercise  of  his  free  volition.  It  is 
not  sufficient  to  offer  him  a  choice ;  he  must  be  so  constrained  that  he 
■does  not  feel  free  to  exercise  an  independent  judgment.  It  is  per- 
haps a  sufficiently  comprehensive  description  of  such  means  to  say 
that  they  are  such  as  to  put  him  in  fear  of  loss  or  bodily  harm  to  him- 
self or  to  someone  for  whom  he  has  affection  or  regard. 

The  lawfulness  of  the  meaiis  in  this  regard  must  be  tested  by  their 
effect  upon  a  reasonably  prudent,  reasonably  courageous,  and  not 
unreasonably  sensitive,  man.^ 

It  may  further  be  remarked  under  this  head  that  the  intrinsic  un- 
lawfulness of  the  means  used  is,  in  theory  at  least,  irrelevant  to  the 
question  of  their  coercive  effect  upon  the  will  of  another;  although 
instances  within  the  range  of  probability,  where  means  intrinsically 
unlawful  would  not  have  a  coercive  tendency,  must  be  extremely 
rare. 

(c)  Absence  of  justification.     This  may  connote  either 

(1)  the  nonexistence  in  the  actor  of  any  right  of  which 
his  act  may  be  deemed  an  exercise,  or 

(2)  the  nonexercise  of  an  existing  right,  or,  as  it  is  some- 
what more  conveniently  put,  the  exercise  of  a  right  in  bad 
faith,  i.  e.,  for  the  purpose  of  inflicting  injury  on  another 
rather  than  for  the  purpose  of  benefiting  the  actor. 

The  nonexistence  of  a  right  in  the  actor  appears  to  be  regarded  as 
establishing  beyond  doubt  that  his  purpose  was  to  inflict  an  injury ; 
and  in  speaking  of  such  a  situation  the  courts  sometimes  character- 
ize the  act  of  interference  as  "wanton."  Here  is  an  opportunity  for 
divergence  of  conclusions  in  respect  to  an  identical  state  of  fact,  de- 
pending upon  whether  or  not  the  existence  of  a  right  in  the  author  of 
the  interference  is  recognized. 

The  existence  of  a  right,  on  the  other  hand,  does  not  necessarily 
establish  that  the  purpose  of  the  actor  was  to  exercise  it,  although 
it  creates  a  presumption  to  that  effect.  Whether  the  act  of  interfer- 
ence in  any  particular  case  was  done  in  the  exercise  of  a  right  ^  or 

5  Cf.  opinion  of  Hawkins,  J.,  in  Allen  Cassidy  (1902)  63  N.  J.  Eq.  759,  53  Atl. 
V.  Flood  [1898]  A.  C.  1,  at  p.  17,  17  230  (quoted  in  §2667,  note  4),  "a  per- 
Eng.  Rul.  Caa.  285,  (quoted  in  §  2668,  son  having  reasonable  fortitude,  and  not 
note  3),  "a  man  of  ordinary  firmness  or  being  unreasonably  sensitive." 
strength  of  mind;"  Carter  v.  Oster  6  For  instance,  in  Graham  v.  Knott 
(1908)  134  Mo.  App.  146,  112  S.  W.  (1908)  14  B.  C.  107,  Hunter,  Ch.  J., 
995  (quoted  in  §2668,  note  4),  "a  per-  after  stating  that  the  fact  that  a  par- 
son of  reasonable  firmness  and  pru-  ticular  act  may  be  harsh,  unfeeling,  or 
dence;"   Jersey   City    Printing    Co.   v.  inconsiderate,  and  may  in  fact  do  un- 


8248  MASTER  AND  SERVANT.  [chap.  cxvi. 

the  performance  of  a  duty  is  not  properly  a  question  of  law,  but  one 
of  fact ; ''  although  the  evidence  adduced  in  rebuttal  of  the  presump- 
tion that  the  purpose  of  the  actor  was  to  benefit  himself,  i.  e.,  to  exer- 
cise his  right,  may  not  in  some  cases  be  sufficient  to  carry  the  question 
to  the  jury.  There  are  certain  classes  of  rights,  sometimes  termed 
"absolute  rights,"  which  when  shown  to  exist  in  the  actor  appear  to 
raise  a  presumption  that  the  act  was  done  in  the  course  of  their  exer- 
cise, so  strong  as  to  overcome  any  inference  of  an  intent  to  injure, 
thereby  keeping  the  question  from  entering  the  sphere  of  the  jury. 
Hence  it  is  sometimes  said  that  the  existence  of  such  a  right  consti- 
tutes an  absolute  justification,  or  that  the  act  is  justified  as  a  matter 
of  law.* 

It  will  be  apparent,  in  view  of  these  considerations,  that  to  the 
question.    When    may    an    act    which    interferes    with    another's 

doubted  injury,  does  not  necessarily  elusion  it  will  often  be  necessary  to 
give  rise  to  any  legal  liability  or  rem-  closely  scrutinize  the  circumfltances,  as 
edy;  that  workmen  may  lawfully  asso-  the  line  between  the  lawful  and  the  un- 
ciate  themselves  together  and  prescribe  lawful  in  this  class  of  case  may  easily 
conditions  for  the  admission  or  rejec-  become  a  very  narrow  one.  For  ex- 
tion  of  others  to  the  association;  may  ample,  suppose  that  there  existed  only 
determine  for  themselves  the  conditions  one  diamond-cutting  establishment  in 
under  which  they  will  agree  to  render  the  Province,  and  a  number  of  the  em- 
service,  to  whom  and  with  whom;  and  ployees  went  to  the  employer  and  gave 
may  inform  the  employer  of  their  in-  him  the  choice  between  retaining  their 
tention  to  cease  work,  when  they  law-  services  and  that  of  an  obnoxious  co- 
fully  can,  unless  conditions  are  made  worker.  The  court  might  be  more 
to  their  liking,  and  give  him  the  alter-  easily  led  to  the  conclusion  that  the 
native  of  employing  themselves  or  those  object  was  to  deprive  him  of  his  right  to 
with  whom  they  object  to  be  associated,  pursue  the  trade  than  it  would  in  the 
— said:  "It  does  not  follow,  however,  case  of,  say  a  carpenter,  who  could  find 
that  it  is  lawful  for  a  union,  under  color  employment  with  any  one  of  a  number 
of  exercising  this  right,  systematically  of  employers,  but  who  had  been  de- 
to  coerce  various  employers  whom  they  prived  by  the  action  of  the  union  of  any 
can  influence  not  to  employ  the  obnox-  opportunity  to  work  for  one  or  more  of 
ious    individual,    and   in   that   way    at-  them." 

tempt  to  deprive  him  of  his  right  to  T  Cf.  opinion  of  Wills,  J.,  in  Allen  v. 
make  his  living  by  his  chosen  calling;  Flood  [1898]  A.  C.  at  p.  47,  17  Eng. 
for  in  such  event  the  purpose  of  their  Rul.  Cas.  285,  who  says  that  a  purpose 
action  being  to  molest  him  and  to  de-  of  benefiting  one's  self  at  the  expense  of 
prive  him  of  his  right  to  make  his  living  another  is  not  necessarily  a  "malicious" 
except  on  conditions  of  their  dictation,  purpose,  but  that  the  question  whether 
their  action  becomes  a  legal  injury  and  the  act  complained  of  was  malicious 
an  actionable  wrong.  In  all  such  cases,  would  depend  upon  whether  the  actor 
then,  the  question  for  the  court  or  jury  had,  in  pursuing  his  own  interests,  done 
is  whether,  having  regard  to  all  the  cir-  so  by  such  means  and  with  such  a  disre- 
cumstanees,  the  object  of  the  union  was  gard  of  his  neighbor  as  no  honest  and 
merely  to  exercise  their  right  of  settling  fair-minded  man  ought  to  resort  to. 
for  themselves  with  whom  they  should  8  See  discussion  along  this  line  by 
be  associated  in  their  work,  or  whether  Wills,  J.,  in  Allen  v.  Flood  [1898]  A.  C. 
their  object  was  to  persecute  the  indi-  46,  47,  17  Eng.  Eul.  Cas.  285,  and  by 
vidual,  and,  if  possible,  deprive  him  of  Halsbury,  L.  C,  in  the  same  case  83, 
his  equal  right  to  make  his  living  by  the  84),  quoted  in  chapter  cxv. 
common  trade;  and  in  coming  to  a  con- 
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employment  be  deemed  justifiable?  no  categorical  answer  can  be 
returned.' 

It  may  be  stated  generally,  however,  that  the  act,  to  be  justifiable, 
must  be  done  in  the  performance  of  a  duty,^"  or  in  the  exercise  of  an 
equal  or  superior  right.  ^^ 

What  rights,  then,  are  to  be  considered  as  equal  or  superior  to  the 
right  to  be  employed  ?  The  will  to  interfere  for  one's  own  gratifica- 
tion is  not  such  a  right. ^^  Nor  will  a  desire  to  promote  his  own  wel- 
fare justify  an  employer's  interfering  with  his  employee's  obtaining 
employment  elsewhere,  if  his  act  constitutes  an  unreasonable  inter- 

9  Thus    Romer,   L.   J.,    in    Glamorgan  able   proof.      They     require   a     special 

Coal   Go.  V.   South  Wales  Miners'  Fed-  training  to  enable  anyone  even  to  form 

eration   []903]   2  K.  B.  545,  at  p.  573,  an  intelligent  opinion  about  them.     In 

says:    "I   think   it  would  be  extremely  the  early  stages  of  law,  at  least,  they 

difficult,  even  if  it  were  possible  to  give  generally    are    acted    on    rather    as    in- 

a   complete   and   satisfactory   definition  articulate   instincts     than   as     definite 

of  what  is  'sufficient  justification,'  and  ideas   for   which   a   rational   defense   is 

most  attempts  to  do  so  would  probably  ready." 

be  mischievous."  This  implies  that  the  doctrine  of  jus- 

And  the  same  judge,  in  GMan  v.  Na-  tification   rests    upon    special   grounds. 

tional   Amalgamated     Laborers'    Union  But,    it   may   be   queried,   are   not   the 

[1903]  2  K.  B.  600,  1  B.  R.  C.  528,  said:  limits  of  all  rights,  and  even  their  very 

"Although  I  think  there  is  no  difficulty  existence,   fixed    by    "considerations   of 

in  stating  the  law,  I  fully  realize  that  policy  and  of  social  advantage?" 

considerable   difficulty   may   often   arise  10  See  chapter  ucxxviii. 

in  particular  cases  in  ascertaining  what  il-  Brennan  v.  United  Hatters    (1906) 

is  a 'justification' within  the  meaning  of  73   N.   J.  L.   729,   9  L.R.A.  (N.S.)    254, 

my  statement.     As  to  this,  I  can  only  118   Am.   St.  Rep.   727,   65  Atl.   165,   9 

say  that  regard  must  be  had  to  the  cir-  Ann.     Cas.     698;     Berry    v.     Donovan 

cumstances    of   each   case   as    it   arises,  (1905)    188  Mass.  353,  5  L.R.A.  (N.S.) 

and   that   it   is   not   practically  feasible  899,  108  Am.  St.  Rep.  499,  74  N.  E.  603, 

to  give  an  exhaustive  definition  of  the  3   Ann.   Cas.   738;    De  Minico  v.    Craig 

word  to  cover  all  cases."  (1911)   207  Mass.  593,  — L.R.A.  (N.S.) 

See  also  quotation  from  the  opinion  — ,  94  N.  E.  317;  Minasian  v.  Osborne 

of  Lord  Loreburn  in   Conioay  v.   Wade  (1911)    210    Mass.    250,    37    L.R.A.  (N. 

[1909]    A.   C.    506,    set   out   in    §2665,  S.)   179,  96  N.  E.  1036,  Ann.  Cas.  1912 

note  4,  ante.  C,  1299;   Read  v.  Friendly  Soo.   [1902] 

Holmes,  S.  J.,  in  his  dissenting  opin-  2  K.  B.  88,  71  L.  J.  K.  B.  N.  S.  634,  50 

ion    in    VegelaJm    v.    Guntner    (1896)  Week.  Rep.  619,  86  L.  T.  N.  S.  593,  18 

167   Mass.   92,   35   L.R.A.   722,'  57   Am.  Times  L.  R.  577. 

St.  Rep.  443,  44  N.  E.  1077,  says:  "It  "Every  employee  has  a  right  to  pro- 
is  on  the  question  of  what  shall  amount  tection  in  his  employment  from  the 
to  a  justification,  and  more  especially  on  wrongful  and  malicious  interference  of 
the  nature  of  the  considerations  which  another  resulting  in  damage  to  the  em- 
really  determine  or  ought  to  determine  ployee;  but  if  such  interference  is  but 
the  answer  to  that  question,  that  ju-  the  consequence  of  the  exercise  of  some 
dicial  reasoning  seems  to  me  often  to  legal  right  by  another,  it  is  not  wrong- 
be  inadequate.  The  true  grounds  of  de-  ful,  and  cannot,  therefore,  be  made  the 
cision  are  considerations  of  policy  and  basis  of  an  action  to  recover  the  con- 
of  social  advantage,  and  it  is  vain  to  sequent  damages."  Per  Cooke,  J.,  in 
suppose  that  solutions  can  be  attained  Kemp  v.  Division  No.  2^1  (1912)  255 
merely  by  logic  and  the  general  propo-  III.  213,  99  N.  E.  389. 
sitions  oi  law  which  nobody  disputes.  ^^  Berry  v.  Donovan  (1905)  188 
Propositions  as  to  public  policy  rarely  Mass.  353,  5  L.R.A. (N.S. )  899,  108  Am. 
are  unanimously  accepted,  and  still  more  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas. 
rarely,  if  ever,  are  capable  of  unanswer-  738. 


8250  MASTER  AND  SERVANT.  [chap.  cxvi. 

ference  with  the  employee's  right  to  an  open  market.*'  Nor  is  a  be- 
lief that  such  action  is  for  the  best  interests  of  the  union  a  justifica- 
tion for  procuring  plaintiff's  employer,  by  a  threat  to  call  a  strike,  to 
violate  his  contract.** 

But  interference  with  one's  employment  by  a  strike  for  a  lawful 
purpose  is  justifiable.** 

As  to  what  has,  and  what  has  not,  been  held  to  constitute  justifica- 
tion for  interference  under  various  circumstances,  reference  must  be 
had  to  subsequent  sections  of  this  chapter  dealing  with  concrete  sit- 
uations. 

Interference  with  another's  employment  by  an  act  lawful  in  itself 
is  not  made  actionable  by  the  presence  of  an  evil  motive}^  although 
in  some  jurisdictions  (as  will  appear  in  subsequent  sections)  the 
presence  of  a  wrongful  intent  is  regarded  as  determinative  of  the 
unlawful  character  of  the  means  employed. 

2667.  Liability  as  affected  by  presence  or  absence  of  combination, — 
Although  interference  with  a  person's  employment  is  more  readily 
accomplished  by  the  acts  of  a  combination,  the  existence  of  a  combina- 
tion to  do  the  acts  complained  of  is  not  essential  to  his  right  of  action,* 
but  he  must  show  some  legal  right  to  have  been  invaded,  and  no  fur- 

^3  Huskie  v.  Griffin  (1909)  75  N.  H.  ing  in  order  to  secure  a  mitigation  of 
345,  27  L.R.A.  (N.S.)  966,  139  Am.  tiiese  conditions,  merely  because  such 
St.   Rep.   718,   74  Atl.   595.  a  strilre  may  interfere  with  the  desire 

1*  Read  v.  Friendly  Soc.  [1902]  2  K.  of  the  first  to  continue  to  work  under 
B.  732,  1  B.  R.  C.  503,  71  L.  J.  K.  B.   those  conditions." 

N.  S.  994,  57  Week.  Rep.  115,  87  L.  T.  16  Allen  v.  Flood  [1898]  A.  C.  1,  67 
N.  S.  493,  19  Times  L.  R.  20,  66  J.  P.  L.  J.  Q.  B.  N.  S.  119,  14  Times  L.  R. 
822.  125,  77  L.  T.  N.  S.  717,  46  Week.  Rep. 

15  In  Kemp  v.  Division  No.  2il  258,  17  Eng.  Rul.  Cas.  285;  Huttley 
(3  910)  153  111.  App.  344,  rev'd.  on  v.  Simmons  [1898]  1  Q.  B.  181,  67  L. 
other  grounds  in  ([1912]  255  111.  213,  J.  Q.  B.  N.  S.  213;  Tennessee  Coal. 
99  N.  E.  389),  it  is  said  that  although  Iron  &  It.  Go.  v.  Kelly  (1909)  163  A!,i. 
one  whose  discharge  has  been  brought  348,  50  So.  1008;  Ohipley  v.  Atkin- 
about  by  a  threat  to  strike  unless  he  is  son  (1887)  23  Fla.  206,  11  Am.  St.  Rep. 
discharged  may,  where  such  conduct  is  367,  1  So.  934;  Perkins  v.  Pendleton 
unjustifiable,  have  his  action  therefor,  (1897)  90  Me.  166,  60  Am.  St.  Rep. 
one  whose  employment  has  been  inter-  252,  38  Atl.  96;  Richardson  v.  Wi/- 
fered  with  by  the  closing  of  the  estab-  mington  &  W.  R.  Co.  (1900)  126  N.  C. 
lishment  where  he  is  employed  in  con-  100,  35  S.  E.  235;  Holder  v.  Cannon 
sequence  of  a  lawful  strike  has  no  right  Mfg.  Co.  (1905)  138  N.  C.  308,  50  S.  E. 
of  action.  681 ;    Lancaster   v.    Hamburger    ( 1904 ) 

In  Minasian  v.  Osborne  (1911)  210  70  Ohio  St.  156,  65  L.R.A.  856,  71 
Mass.  250,  37  L.R.A.  (N.S.)  179,  N.  E.  289,  1  Ann.  Cas.  248;  Rai/croft 
96  N.  E.  1036,  Ann.  Cas.  1912  C,  1299,  v.  Tayntor  (1896)  68  Vt.  219,  33  L.R. 
it  is  said:  "The  right  of  one  person  A.  225,  54  Am.  St.  Rep.  882,  35  Atl.  53. 
to  dispose  of  his  labor  freely  is  not  1  In  Giblan  v.  Natio7ial  Avuilgamated 
superior  to  the  same  rights  in  others.  Laborers'  Union  [1903]  2  K.  B.  600, 
The  right  of  one  to  work  under  unsani-  1  B.  R.  C.  528,  it  was  said  by  Romer, 
tary  conditions  does  not  go  to  the  ex-  L.  J.;  "I  should  be  sorry  to  leave  this 
tent   of   preventing   others   from   strik-   case  without     observing   that,     in   my 
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ther  proof  of  a  conspiracy  is  required  than  is  necessary  to  show 
that  the  defendants  were  joint  tort-feasors  in  .procuring  his 
dismissal.^  Conversely,  the  fact  that  one's  discharge  is  the  result 
of  the  act  of  several  acting  in  combination  will  not  of  itself 
give   him   a  right  of   action.'     But  it  is  an  act  requiring  justi- 


opinion,  it  was  not  essential,  in  order 
for  the  plaintiff  to  succeed,  that  he 
should  establish  a  combination  of  two 
or  more  persons  to  do  the  acts  com- 
plained of.  In  my  judgment,  if  a  per- 
son who,  by  virtue  of  his  position  or  in- 
iiuence,  has  power  to  carry  out  his  de- 
sign, sets  himself  to  the  taslc  of  pre- 
venting, and  succeeds  in  preventing,  a 
man  from  obtaining  or  holding  employ- 
ment in  his  calling,  to  his  injury,  by 
reason  of  threats  to  or  special  in- 
fluence upon  the  man's  employers,  or 
would-be  employers,  and  the  design  was 
to  carry  out  some  spite  against  the 
man,  or  had  for  its  object  the  com- 
pelling him  to  pay  a  debt,  or  any  sim- 
ilar object  not  justifying  the  acts 
against  the  man,  then  that  person  is 
liable  to  the  man  for  the  damage  con- 
sequently suffered.  The  conduct  of  that 
person  would  be,  in  my  opinion,  such 
an  unjustifiable  molestation  of  the  man, 
such  an  improper  and  inexcusable  in- 
terference with  the  man's  ordinary 
rights  of  citizenship,  as  to  make  that 
person  liable  in  an  action.  And  I  think 
this  view  is  borne  out  by  the  views  ex- 
pressed by  the  members  of  the  House 
of  Lords  who  decided  the  case  of 
Quinn  v.  Leathern.  [1901]  A.  C.  495, 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76, 
65  J.  P.  708,  50  Week.  Rep.  139,  85 
L.  T.  N.  S.  289,  17  Times  L.  R.  749." 

BWyema-n  v.  Deady  (1906)  79  Conn. 
414,  118  Am.  St.  Rep.  152,  65  Atl.  129, 
8  Ann.  Cas.  375. 

3  The  allegation  of  a  conspiracy  to 
bring  about  another's  discharge  is  im- 
material, and,  taken  alone,  does  not 
show  a  cause  of  action.  May  v.  Wood 
(1898)   172  Mass.  11,  51  N.  E.  191. 

In  Clemmitt  v.  Watson  (1895)  14 
Ind.  App.  38,  42  N.  E.  367,  it  was  held 
that  a  compact  or  combination  between 
two  or  more  employees  to  quit  the 
work  at  which  they  are  employed  if  an- 
other employee  is  not  dismissed,  and 
quitting  on  the  employers'  refusal  to 
discharge  such  other  employee,  by  rea- 
son of  which  the  whole  work  is  stopped 
and  the  latter  is  thrown  out  of  employ- 


ment, did  not  constitute  a  conspiracy 
rendering  the  parties  to  such  combina- 
tion liable  to  such  employee  for  being 
thrown  out  of  work. 

In  Huttley  v.  Simmons  [1898]  1  Q. 
B.  181,  67  L.  J.  Q.  B.  N.  S.  213,  14 
Times  L.  R.  150,  which  was  an  action 
against  the  president  of  a  strike  com- 
mittee of  a  trade  union,  and  other 
members  of  the  union  (against  whom, 
liowever,  no  evidence  was  produced), 
for  damages  sustained  by  the  plaintiff 
in  consequence  of  the  action  of  defend- 
ant in  inducing  a  certain  person  not  to 
employ  him,  it  was  found  by  the  jury, 
in  answer  to  questions  left  to  them, 
that  the  defendant  induced  a  certain 
person  not  to  employ  the  plaintiff;  that 
he  did  not  do  so  to  procure  some  in- 
direct advantage  for  liimself,  but  to 
procure  an  indirect  advantag'i  for 
others  for  whom  he  was  acting;  and 
that  he  had  conspired  with  others  to  do 
the  acts  complained  of.  It  was  held 
that,  in  view  of  the  decision  of  tlie 
House  of  Lords  in  Allen  v.  Flood 
[1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  46  Week.  Rep.  258, 
17  Eng.  Rul.  Cas.  285,  the  malicious 
motive  of  the  defendant  did  not  render 
his  act  unlawful;  and  it  was  further 
held  that  his  having  conspired  with 
others  to  do  what  he  did,  did  not  render 
his  otherwise  innocent  acts  illegal  and 
unlawful — the  court  on  this  branch  of 
tlie  case  rejecting  the  dictum  of  Lord 
Shand  in  Allen  v.  Flood,  and  following 
the  judgment  of  Palles,  C.  B.,  in  Kear- 
ney V.  Lloyd  (1887)  Ir.  L.  R.  26  C.  L. 
268,  to  the  effect  that  conspiracy  to  do 
certain  acts  gives  a  right  of  action  only 
wnere  the  acts  agreed  to  be  done  and 
in  fact  done  would,  had  they  been  with- 
out preconcert,  have  involved  a  civil  in- 
jury to  the  plaintiff.  But  the  scope  of 
the  decision  on  the  second  branch  of  the 
case  lias  been  limited  by  the  decision  of 
the  House  of  Lords  in  Quinn  v.  Lea- 
thern (1901)  A.  C.  495,  1  B.  R.  C.  197, 
where  Lord  Brampton  commented  on  it 
as  follows:  "If  I  rightly  understand 
the  judgment  of  Darling,  J.,  in  Huttley 
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fication,  to  combine  to  procure  another's  discharge  from  em- 
ployment.* 

V.  Simmons,  he  treated  Allen  v.  Flood  and  unreasonably  interfered  with  in 
as  a  binding  authority  compelling  him  this  effort  by  a,  combination,  has  an 
to  hold  that  the  object  of  the  conspiracy  action  for  damages  at  common  law, 
as  proved  was  not  unlawful;  in  that  and,  where  the  molestation  is  repeated 
view  he  rightly  decided  that  the  count  and  persistent,  has  a  right  to  an  injunc- 
for  conspiracy  could  not  be  maintained,  tion  in  equity.  The  court  said:  "The 
If  he  had  held  that  although  the  ob-  doctrine  which  supports  that  portion  of 
ject  of  the  conspiracy  was  unlawful,  the  restraining  order  in  this  case  which 
yet  if  the  overt  acts  were  not  so  because  undertakes  to  interdict  the  defend- 
they  would  not  have  been  unlawful  if  ants  from  molesting  applicants  for  em- 
done  by  one  individual  without  any  con-  ployment  as  an  invasion  of  a  right  of 
spiracy,  and  had  decided  on  that  the  complainant  is  applicable  to  a  sit- 
ground,  I  should  have  differed."  And  nation  presenting  either  an  employer 
Lord  Lindley,  referring  to  Huttley  v.  or  an  employee  as  complainant  and  con- 
Simmons,  said:  "The  report  does  not  taining  the  following  elements:  First, 
state  the  means  employed  to  induce  the  Some  person  or  persons  desiring  to  ex- 
cab  owner  to  refuse  to  have  any  deal-  ercise  the  right  of  employing  labor,  or 
ings  with  the  plaintiff.  ...  It  is  the  right  of  being  employed  to  labor, 
difficult  to  draw  any  satisfactory  con-  Second.  A  combination  of  persons  to 
elusion  from  this  ease,  as  the  most  ma-  interfere  with  that  right,  by  molesta- 
terial  facts  are  not  stated."  With  ref-  tion  or  annoyance  of  the  employers  who 
erence  to  Kearney  v.  Lloyd,  supra,  he  would  employ,  or  of  the  employees  who 
remarked  that  no  coercion  of  the  plain-  would  be  employed,  in  the  absence  of 
tiff's  employer,  customers,  servants,  or  such  molestation.  How  far  the  element 
friends  had  there  to  be  considered.  of  combination  of  a  number  of  persons 

*A  combination  of  two  or  more  per-  will  finally  be  found  necessary,  in  order 
sons,  without  justification,  to  injure  to  make  out  the  invasion  of  a  legal  or 
any  workman  by  inducing  employers  equitable  right  in  this  class  of  cases, 
not  to  employ  him  or  to  continue  to  need  not  be  discussed.  We  are  dealing 
employ  him,  is,  if  it  results  in  damage  with  cases  where  powerful  combina- 
to  him,  actionable.  Giblan  v.  Nation-  tions  of  large  numbers,  in  fact,  exist. 
al  Amalgamated  Laborers'  Union  Third.  Such  a  degree  of  molestation  as 
[1903]  2  K.  B.  600,  1  B.  R.  C.  528,  72  might  constrain  a  person  having  reason- 
L.  J.  K.  B.  N.  S.  907,  89  L.  T.  N.  S.  able  fortitude,  and  not  being  unreason- 
386,  19  Times  L.  R.  708.  ably  sensitive,  to  abandon  his  intention 

A  conspiracy  to  hiss  an  actor,  where-  to  employ  or  to  be  employed,  in  order  to 
by  his  employment  is  interfered  with,  escape  such  molestation.  Fourth.  As 
is  actionable,  although  the  act  of  hiss-  the  result  of  the  foregoing  conditions, 
ing  may  be  justifiable.  Gregory  v.  an  actual  pecuniary  loss  to  the  com- 
Brunsmck  (1843)  6  Mann.  &  G.  205,  6  plaining  party  by  the  interference  with 
Scott,  N.  R.  809,  1  Dowl.  &  L.  518,  1  his  enjoyment  of  his  'probable  expectan- 
Car.  &  K.  24,  13  L.  J.  C.  P.  N.  S.  34,  8  cies'  in  respect  of  the  labor  market.  I 
Jur.  448.  do  not  think  that  the  constraining  force 

A  combination  of  workmen  whose  pri-  brought  to  bear  upon  the  employer  or 
mary  object  is  to  procure  the  discharge  employee  which  the  law  can  interdict 
of  an  outside  workman  and  his  depriva-  can  ever  include  the  power  of  public 
tion  of  all  employment  is  unlawful,  its  opinion,  or  even  of  class  opinion, 
primary  purpose  being  to  impoverish  Every  man,  whether  an  employer  or 
and  to  crush  another.  Mills  v.  United  employee,  constitutes  a  part  of  a  great 
Htates  Printing  Go.  (1904)  99  App.  industrial  system,  and  his  conduct  is 
Div.  605,  91  N.  Y.  Supp.  185.  open  to  the   criticism   of  the  members 

In  Jersey  City  Printing  Co.  v.  Cos-  of  his  own  class.  While,  therefore,  a 
sidy  ( 1902 )  63  N.  J.  Eq.  759,  53  Atl.  combination  of  union  men  have  no  right 
230  (which  was  a  suit  by  an  employer  to  cry  'scab'  in  the  streets  to  non-union 
for  an  injunction  against  interference  employees,  or  to  follow  them  in  the 
with  his  employees),  it  was  said  that  a  street  in  a  body  to  and  from  their 
molested  workman  seeking  employment,   homes,  or  to  do  many  other  things  in 
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2668.  Interference  by  violence,  threats,  and  intimidation, — It  is  set- 
tled that  any  interference  witli  another's  employment,  existing  or 
prospective,  by  acts  of  violence,^  threats  (here  bearing  in  mind  that  a 
threat  is  the  announcement  of  an  intention  to  commit  an  unlawful 

act — or,  as  Lord  Loreburn  puts  it  in  Conway  v.  Wade  [1909]  A.  0. 

506,  "always  remembering  that  a  warning  is  one  thing  and  a  threat 
another"),  or  intimidation,*  being  in  excess  of  any  possible  right  of 
the  author  of  the  interference,  is  always  to  be  regarded  as  unlawful. 

a  combination,  which,  if  done  once  by  em  A.  R.  Co.   (1884)    13  Lea,  507,  49 

a,    single    individual,    would    not    found  Am.  Rep.  666. 

an  action  of  tort,  such  combinations,  I  One  whose  discharge  from  service  has 

think,   have  left  a  fairly  wide  field  of  been   caused  by  the  threat  of   a   labor 

effort  towards  the  creation  and  applica-  union  to  proclaim  that  the  employer's 

tion  of  public  opinion  as  a  constraining  house  was  a  nonunion  one,  giving  him 

force  upon  conduct  of  any  kind  which  to  understand  that  his  business  would 

they  wish  to  discourage."  suffer  great  loss  in  consequence,  has  a 

1  Lord  Loreburn  in  Conttmy  v.  Wade  right  of  action  against  the  union  for 
[1909]  A.  C.  506,  under  §  2665,  note  4,  the  damages  sustained.  Lucke  v.  Cloth- 
ante;  Temple  Iron  Co.  v.  Garmanoskie  ing  Cutters'  &  T.  Assemhly  (1893)  77 
(1900)  10  Kulp,  37;  Carter  v.  Oster  Md.  396,  19  L.RA.  408,  39  Am.  St. 
(1908)    134   Mo.   App.   146,   112   S.   W.  Rep.  421,  26  Atl.   505. 

995.  Members  of  a  union  cannot  procure  a 

The     action    of     labor     organizations  person  to  be   discharged  from  his   em- 

whose  members  are  engaged  in  a  strike,  ployment  by  intimidation  and  threats, 

in    undertaking     to     prevent     the    em-  for   the   sole   reason   that   he   is   not   a 

ployer  from  carrying  on  his  business  by  member   of  their   organization.    Swaine 

preventing  other  men  from  entering  or  v.  Blackmore  (1898)   75  ]Mo.  App.  74. 

remaining   in   its  service  by  assaulting  In   Garter  v.   Oster    (]908)    134  Mo. 

them  or  intimidating  them  to  such  an  App.  146,  112  S.  W.  995,  a  labor  union 

extent  that  they  are  afraid  to  go  to  or  was   held   liable   for   inducing   the   dis- 

from  their  places  of  work,  is  an  illegal  charge  of  plaintiff,  where  the  methods 

invasion  of  the  rights  of  the  workmen,  resorted   to   by   the     union   to   prevent 

Southern  R.    Co.   v.     Machinists'  Local  plaintiff     from    obtaining     employment 

Union  (1901)   lllEed.  49;  Union  P.  R.  were    illegal,    such    as    finding    anyone 

Co.  V.  Riief  (1902)   120  Fed.  102;  Pope  who  might  employ  him,  and  compelling 

Motor  Gar  Go.  v.  Keegan    (1906)    150  them  to  pay  a  large  fine  in  order  to 

Fed.  148.  avert  a  strike,  and  threatening  personal 

2  Opinion  of  Lord  Loreburn  in  Con-  violence  to  the  employee,  and  molest- 
way  V.  Wade  [1907]  A.  C.  506,  under  ing  him  by  offensive  remarks  and  abus- 
§  2665,  note  4,  ante.  See  also,  to  the  ive  epithets.  These  unlawful  acts  were 
same  purport  J.  F.  Pa/rkinson  Co.  v  held  to  render  the  defendants  liable; 
Building  Trades  Council  (1908)  154  and  the  necessity  of  deciding  the  ques- 
Cal.  581,  21  L.R.A.  (N.S.)  553,  98  tion  whether  or  not  it  was  unlawful  for 
Pac.  1027,  16  Ann.  Cas.  1165;  Nation-  the  defendants  simply  to  cause  a  strike 
al  Protective  Asso.  v.  Gumming  (1902)  in  order  to  procure  plaintiff's  discharge 
170  N.   Y.  315,   58  L.R.A.  135,  88  Am.  did  not  arise. 

St.   Rep.   648,   63   N.   E.   369;    Alhro  J.  Strikers  have  no  right  to  use  efforts 

Newton  Co.  V.  Erickson  (1911)  70  Misc.  of   a   coercive   character,   amounting  to 

291,  126  N.  Y'.  Supp.  949,  affirmed  with-  more  than  peaceable  persuasion,  to  pre- 

out  opinion  in    (1911)    144     App.   Div.  vent    the    employment    of    others.      Ty- 

939    129  N.  Y.   Supp.     1111;      Cote  v.  pothetce  v.  Typographical  Union  No.  6 

Murphy    (1894)    159   Pa.   420,   23   L.R.  (1909)    132   App.   Div.   921,   117   N.   Y. 

A    335    ;>!•   Am.   St.   Rep.   686,   28   Atl.  Supp.   70    (affirmed  without  opinion   in 

190;  Macauley  Bros.  v.  Tiemey  (1895)  [1909]    196  N.  Y.  571,  90  N.  E.  1161. 

19   R.   I.   255,   37   L.R.A.    465,    61    Am.  In   Temple  Iron   Co.   v.    Garmanoskie 

St.  Rep.  770,  33  Atl.  1;  Payne  v.  West-  (1900)   10  Kulp,  37,  it  is  said  that  no 
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In  order  to  render  threats  or  menaces  available  as  elements  in  a 
cause  of  action  they  need  not  be  of  such  a  character  as  to  create  fear 
of  personal  violence.*    It  is,  of  course,  always  an  open  question  vyheth- 


one  can  lawfully  interfere  by  force  or  in- 
timidation to  prevent  persons  employed 
or  willing  to  be  employed,  from  the 
exercise  of  their  right  to  enter  into 
employment. 

The  acts  of  a  trade  union  in  endeav- 
oring, by  threats  of  strikes,  menaces, 
and  other  unlawful  means,  to  prevent 
the  members  of  a  rival  union  from 
getting  employment,  are  unlawful. 
House  Painters'  Beneficial  Asso.  v. 
Feeney   (1904)    13  Pa.  Dist.  R.  335. 

In  Wyeman  v.  Deady  (1906)  79 
Conn.  414,  118  Am.  St.  Rep.  152,  65  Atl. 
129,  8  Ann.  Cas.  375,  it  was  held  that 
by  virtue  of  §  1296  of  the  General 
Statutes,  which  makes  it  a  criminal  of- 
fense to  threaten,  or  use  any  means  to 
intimidate,  any  person,  to  compel  him 
to  do  or  abstain  from  doing,  against 
his  will,  any  act  which  such  person 
has  a  right  to  do,  it  is  a  criminal  of- 
fense to  deprive  a  workman  of  his  em- 
ployment by  threatening  and  intimidat- 
ing his  employer,  and  that  in  a  civil 
action  brought  by  a  workman  injured 
by  such  means,  against  a  trade  union, 
it  was  not  necessary  for  the  plaintiff, 
to  entitle  him  to  a  verdict,  to  prove 
any  other  malice  than  that  which  the 
law  might  imply  from  the  unlawful  act 
proved. 

In  Perkins  v.  Pendleton  (1897)  90 
Me.  166,  60  Am.  St.  Rep.  252,  38  Atl. 
96,  it  was  held  that  a  declaration  suffi- 
ciently stated  a  cause  of  action  which 
alleged  that  the  plaintiff  had  been  in 
the  employ  of  a  company  as  a  stone- 
cutter working  by  the  piece;  that  he 
was  making  large  profits  out  of  his 
employment;  that  he  would  have  con- 
tinued in  such  employment  from  the 
day  named  until  the  date  of  his  writ 
but  for  the  wrongful  acts,  inducements, 
threats,  persuasions,  and  grievances 
committed  by  said  defendants  against 
said  plaintiff  as  thereinafter  set  forth; 
that  on  the  day  named  and  at  divers 
other  times  thereafter  until  the  date  of 
the  plaintiff's  writ,  the  defendants  did 
unlawfully  and  without  justifiable 
cause  molest,  obstruct,  and  hinder  the 
plaintiff  in  carrying  on  said  trade,  oc- 
cupation, or  business  as  a  stonecutter 
for  the  said  company,  and  wrongfully, 


unlawfully,  and  unjustly  had  him  dis- 
charged, without  any  justifiable  cause, 
from  the  employment  of  said  company 
by  wilfully  threatening,  persuading,  in- 
ducing, and  by  other  overt  acts  com- 
pelling the  said  company,  against  its 
will  and  without  any  desire  on  its  part 
to  do  so,  to  discharge  the  said  plaintiff 
from  its  employ,  for  the  sole  reason 
that  the  plaintiff  would  not  become  a 
member  of  a  certain  labor  union; 
whereby  he  suffered  injury  specially  set 
out  in  the  declaration.  The  court  said: 
"We  think  that  the  important  question 
in  an  action  of  this  kind  is  as  to  the 
nature  of  the  defendant's  act  and  the 
means  adopted  by  him  to  accomplish  his 
purpose.  Merely  to  induce  another  to 
leave  an  employment  or  to  discharge  an 
employee,  by  persuasion  or  argument, 
however  whimsical,  unreasonable,  or  ab- 
surd, is  not  in  and  of  itself  unlawful, 
and  we  do  not  decide  that  such  interfer- 
ence may  become  unlawful  by  reason  of 
the  defendant's  malicious  motives,  but 
simply  that  to  intimidate  an  employer 
by  threats,  if  the  threats  are  of  such  a 
character  as  to  produce  this  result,  and 
thereby  cause  him  to  discharge  an  em- 
ployee whom  he  desired  to  retain  and 
would  have  retained,  except  for  such 
unlawful  threats,  is  an  actionable 
wrong.  Nor  do  we  differ  "from  the  re- 
cent decision  of  the  Vermont  court,  in 
the  case  referred  to  [Raycroft  v.  Tayntor 
(1896)  68  Vt.  219,  63  L.R.A.  225,  54 
Am.  St.  Rep.  882,  35  Atl.  53],  which 
holds  that  a  threat  to  do  what  the  de- 
fendant had  a  right  to  do  would  not  be 
such  a  one  as  to  make  a  defendant  liable 
in  an  action  of  this  kind." 

3  Thus,  Hawkins,  J.,  in  Allen  v.  Flood 
[18981  A.  C.  at  p.  17,  17  Eng.  Rul. 
Cas.  285,  said:  "In  the  course  of  the 
argument  it  was  suggested  that  to 
render  tlireats,  menaces,  intimidation, 
or  coercion  available  as  elements  in  a 
cause  of  action,  they  must  be  of  such 
a  character  as  to  create  fear  of  person- 
al violence.  I  find,  however,  no  author- 
ity for  such  a  suggestion;  for  although, 
no  doubt,  it  is  true  that  in  many  of  the 
cases  the  threats  were  in  fact  threats  of 
personal  injury,  I  know  of  none  in 
which  the  element  of  personal  violence 
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er  the  particular  conduct  under  consideration  was  such  as  to  work 
intimidation  in  its  legal  sense.* 


was  held  to  be  essential.  ...  In 
my  opinion,  any  menacing  action  or 
language,  the  influence  of  which  no  man 
of  ordinary  firmness  or  strength  of 
mind  can  reasonably  be  expected  to  re- 
sist if  used  or  employed  with  the  in- 
tent to  destroy  the  freedom  of  will  in 
another,  and  to  compel  him  through 
fear  of  such  menaces  to  do  that  which 
it  is  not  his  will  to  do,  and  which,  being 
done,  is  calculated  to  cause  injury  to 
him  or  some  other  person,  amounts  to 
an  attempt  to  intimidate  and  coerce; 
and  if  such  attempt  is  successful,  the 
object  attained  under  such  influence  is 
attained  by  coercion,  and  the  person 
wrongfully  injured  by  it,  whether  in 
his  person,  property,  or  rights,  may  sue 
the  coercer  for  reparation  in  damages." 
And  Lord  Herschell,  in  the  same  case, 
at  pp.  128,  129,  referring  to  the  above- 
quoted  passage,  said:  "In  another  pas- 
sage in  his  opinion  the  learned  judge 
says  that  there  is  no  authority  for  the 
proposition  that  to  render  threats, 
menaces,  intimidation,  or  coercion  avail- 
able as  elements  in  a  cause  of  action, 
they  must  be  of  such  a  character  as  to 
create  fear  of  personal  violence.  I 
quite  agree  with  this.  The  threat  of 
violence  to  property  is  equally  a  threat 
in  the  eye  of  the  law.  And  many  other 
instances  might  be  given.  On  the  other 
hand,  it  is  undeniable  that  the  terms 
'threat,'  'coercion,'  and  even  'intimida- 
tion,' are  often  applied  in  popular  lan- 
guage to  utterances  which  are  quite  law- 
ful, and  which  give  rise  to  no  liability, 
either  civil  or  criminal.  They  mean 
no  more  than  this,  that  the  so-called 
tlireat  puts  pressure,  and  perhaps  ex- 
treme pressure,  on  the  person  to  whom 
it  is  addressed  to  take  a  particular 
course.  Of  this  again,  numberless  in- 
stances might  be  given.  Even  then,  if 
it  can  be  said  without  abuse  of  lan- 
guage, that  the  employers  were  'intimi- 
dated and  coerced'  by  the  appellant, 
even  if  this  be  in  a  certain  sense  true, 
it  by  no  means  follows  that  he  com- 
mitted a  wrong  or  is  under  any  legal 
liability  for  his  act.  Everything  de- 
pends on  the  nature  of  the  representa- 
tion or  statement  by  which  the  pres- 
sure was  exercised.  The  law  cannot  re- 
gard   the    act    differently    because    you 


choose  to  call  it  a  threat  or  coercion,  in- 
stead  of  an   intimidation   or  warning." 

*Lord  Shand,  in  Allen  v.  Flood  (for 
full  statement  of  the  fact  in  which  see 
§2671,  note  7)  said  ([1898)]  A.  C.  at 
pp.  164,  165,  17  Eng.  Rul.  Cas.  285): 
"Threats  may,  like  false  or  fraudulent 
representations,  be  of  such  a  nature,  if 
used,  as  to  amount  to  improper  and  un- 
lawful means  used  to  induce  action 
which  may  be  injurious  to  others,  caus- 
ing them  loss  and  damage,  and  I  should 
not  for  a  moment  say  that  damages 
might  not,  in  cases  of  such  threats,  be 
recoverable.  But  this  can  only  apply  to 
threats  of  violence,  intimidation,  ob- 
struction, or  the  like, — threats  which 
may  be  described  as  menace  which  im- 
properly affects  freedom  of  action  in 
the  person  who  is  induced  to  act  or  to 
refrain  from  acting.  The  boilermakers 
were  quite  entitled  to  resolve  that  they 
would  not,  then  or  at  any  future  time, 
work  at  the  same  vessel,  or  even  in  the 
same  yard,  with  the  plaintiffs.  No  one 
can  dispute  their  right  so  to  resolve. 
Qi'hey  were  quite  entitled,  having  form- 
ed that  resolution,  to  inform  their  em- 
ployers that  they  had  done  so;  indeed, 
I  should  say  that  the  defendant  Allen 
was  only  doing  what  was  right  and 
proper  in  intimating  this  resolution  to 
the  employers,  in  place  of  allowing  the 
men  to  leave  without  notice  to  the  em- 
ployers of  what  would  certainly  cause 
them  great  inconvenience  and  loss. 
There  was  no  threat  of  the  nature  of 
menace  so  as  to  amount  to  the  use  of 
illegal  means  to  induce  the  employers 
to  act, — no  threat  to  do  anything  be- 
yond the  exercise  of  their  legal  right. 
A  master  who  warns  his  servant  that  a 
repetition  of  certain  faults  will  result 
in  dismissal  may  be  said  to  use  a 
threat;  but  he  is  not  only  acting  law- 
fully, but  in  most  cases  is  to  be  com- 
mended for  so  doing  in  place  of  giving 
an  instant  dismissal." 

See  also  opinion  of  Lord  Herschell, 
in  note  3,  supra. 

In  Plant  v.  Woods  (1900)  176  Mass. 
492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
330,  67  N.  E.  1011,  the  court,  in  dis- 
cussing the  meaning  of  a  threat  to 
strike,  said:  "It  is  well  to  see  what  is 
the  meaning  of  this  threat  to  strike, 
when  taken   in  connection  with  the  in- 
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2669.  Interference  by  fraud  or  misrepresentation. — Wherever  a  per- 
son, by  means  of  a  fraud,  procures  either  the  breach  of  a  contract,  or 
the  discharge  of  a  plaintiff  from  an  employment  which  but  for  such 
wrongful  interference  would  have  continued,  he  is  liable  in  damages 
for  such  injuries  as  naturally  result  therefrom.^  So,  an  employer 
who  fraudulently  represents  that  an  employee  dishonorably  left  his 

timation  that  the  employer  may  'expect  knowledge  of  what  is  to  be  expected, 
trouble  in  his  business.'  It  means  more  they  give  the  signal,  and  in  so  doing 
than  that  the  strikers  will  cease  to  must  be  held  to  avail  themselves  of 
work.  That  is  only  the  preliminary  the  degree  of  fear  and  dread  which  the 
skirmish.  It  means  that  those  who  have  knowledge  of  such  consequences  will 
ceased  to  work  will,  by  strong,  per-  cause  in  the  mind  of  those — whether 
sistent,  and  organized  persuasion  and  their  employer  or  fellow  workmen — 
social  pressure  of  every  description,  do  against  whom  the  strike  is  directed; 
all  they  can  to  prevent  the  employer  and  the  measure  of  coercion  and  intim- 
from  procuring  workmen  to  take  their  idatiou  imposed  upon  those  against 
places.  It  means  much  more.  It  means  whom  the  strike  is  threatened  or  direct- 
that,  if  these  peaceful  measures  fail,  ed  is  not  fully  realized  until  all  those 
the  employer  may  reasonably  expect  probable  consequences  are  considered, 
that  unlawful  physical  injury  may  be  Such  is  the  nature  of  the  threat,  and 
done  to  his  property;  that  attempts  in  such  the  degree  of  coercion  and  intim- 
all  the  ways  practised  by  organized  idation  involved  in  it." 
labor  will  be  made  to  injure  him  in  his  But  in  Kemp  v.  Division  No.  2Jfl 
business,  even  to  his  ruin,  if  possible;  (1912)  255  111.  213,  99  N.  E.  389,  it  is 
and  that  by  the  use  of  vile  and  oppro-  said  by  Cooke,  J.,  that  a  threat  made 
brious  epithets  and  other  annoying  con-  by  the  executive  committee  of  a  union, 
duct,  and  actual  and  threatened  per-  that  members  of  the  union  would  call  a 
sonal  violence,  attempts  will  be  made  strike  unless  their  demands  were  oom- 
to  intimidate  those  who  enter  or  desire  plied  with,  meant  no  more  than  that  the 
to  enter  his  employ;  and  that,  whether  union  employees  would  be  notified  to 
or  not  all  this  be  done  by  the  strikers  quit  work  in  a  body  at  a  definite  time, 
or  only  by  their  sympathizers,  or  with  In  Carter  v.  Oster  (1908)  134  Mo. 
the  open  sanction  and  approval  of  the  App.  146,  112  S.  W.  995,  it  is  said  that 
former,  he  will  have  no  help  from  them  not  every  threat  of  a  strike,  or  other 
in  his  efforts  to  protect  himself.  How-  attempt  to  intimidate,  will  afford  a 
ever  mild  the  language  or  suave  the  cause  of  action  to  an  employee  who  is 
manner  in  which  the  threat  to  strike  is  discharged  in  consequence  of  it.  The 
made  under  such  circumstances  as  are  threat  must  be  of  a  substantial  char- 
disclosed  in  this  case,  the  employer  acter,  and  adapted  to  influence  a  per- 
knows  that  he  is  in  danger  of  passing  son  of  reasonable  firmness  and  pru- 
through   such  an  ordeal  as  that  above  dence. 

described,  and  those  who  make  the  Taken  literally,  the  above  statement 
threat  know  that  as  well  as  he  does,  is  obviously  incorrect.  But  it  is  prob- 
Even  if  the  intent  of  the  strikers,  so  far  able  that  the  court  meant  to  trace  the 
as  respects  their  own  conduct  and  in-  dividing  line  between  legitimate  per- 
fluence,  be  to  discountenance  all  actual  suasion  and  undue  pressure 
or  threatened  injury  to  person  or  The  eflfect  of  a  refusal  of  workmen 
property  or  business  except  that  which  to  continue  in  their  employment  if  cer- 
is  the  direct  necessary  result  of  the  in-  tain  eoemployees  are  retained  does  not 
terruption  of  the  work,  and  even  if  amount  to  unlawful  coercion  of  their 
their  connection  with  the  injurious  and  employer.  Reform  Club  of  Masons  & 
violent  conduct  of  the  turbulent  among  Plasterers  v.  Laborers'  Union  Protec- 
them,  or  of  their  sympathizers,  be  not  tii'e  8oo.  (1899)  29  Misc.  247,  60  N.  Y. 
such  as  to  make  them  liable  criminally,  Supp.  388. 

or  even  answerable  civilly  in   damages       1  Perkins  v.  Pendleton  (1897)  90  Me. 
to    those    who    suffer,    still,    with    full   166,  60  Am.  St.  Rep.  252,  38  Atl.  96. 
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employment,  for  the  purpose  of  preventing  his  securing  work  with  a 
new  employer,  may  be  held  liable  for  the  damages  caused  by  his  fail- 
ure to  obtain  the  new  situation  because  of  such  representation.* 

2670.  Interference  by  means  of  defamation. —  Where  interference 
with  another's  employment  takes  the  form  of  false  and  defamatory 
statements, — of  libel  and  slander, — an  action  will  lie  therefor.^  The 
defendant  may  escape  liability  by  showing  the  statements  to  have 
been  privileged,  unless  his  plea  of  privilege  is  avoided  by  proof  of 
express  malice.* 

2671.  Interference  by  advice  and  persuasion.—  It  has  been  estab- 
lished in  England,  after  a  long  controversy  beginning  with  Lumley  v. 
Gye,  that  knowingly  inducing  a  party  to  a  contract  to  break  it,  to  the 
injury  of  the  other  party,  gives  the  party  injured  a  right  of  action 
against  the  person  procuring  the  breach,  unless  some  sufficient  justi- 
fication can  be  ahown.^ 

^Huslcie  V.   Griffin    (1909)    75  N.  H.  In  Russel  v.  Mercer,  Newfoundl.  Rep. 

345,    27    L.R.A.  (N.S.)      966,     139    Am.  (1884-1896)    307,  it  was  held  that  de- 

.St.  Rep.  718,  74  Atl.  595.  fendant,    the     "supplier"     of   plaintiff's 

1  See     chapter     Lxxxvin.       See     also  employer    in    a     fishing   venture,    who, 

Uollenbech  v.  Ristine   (1901)   114  Iowa,  without  assigning  any  reason  therefor, 

358,  86  N.  W.  377    (a  statement  of  the  refused  to  permit  plaintiff   (with  whom 

facts  involved  which  may  be  found  in  it  seems  he  had  had  some  trouble)    to 

§  2671,  note  9.)  embark    on    his    vessel,    was    liable    in 

This  is  so  although  the  relation  did  damages    for    thereby    interfering   with 

not  rest  in  contract,  and  although  the  his   employment.     The   court  said:    "It 

breach  of  it  by  the  party  who  was  thus  is   difficult   to   distinguish   in   principle 

procured  to  break  it  was  not  actionable,  between  a  case  such  as  this,  of  instigat- 

Lally  V.   Cantwell    (1888)    30  Mo.  App.  ing  a  master  to  discharge  his  servant, 

524.  and   that   of    instigating    a    servant   to 

2See  chapter  Lxxxvni.  leave  his  master;    as   the  latter  is   ac- 

1  (1853)   2  El.  &  Bl.  216,  22  L.  J.  Q.  tionable,  e  converso,  the  former  should 

B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  be  so ;  nor  is  it  easy  to  discover  a  differ- 

432,    1    Eng.   Rul.    Cas.    706.      See   also  ence  in  principle  between  a  right  of  ac- 

opinion  of  Lord  Loreburn  in  Conicay  v.  tion  for  special  damages  arising  as  the 

Wade    [1909]    A.    C.    506,      quoted      in  consequence  of  a  slander,  on  account  of 

§  2665.  note  4,  ante.  its  influence  and  effect  upon  the  minds 

In  Read  v.  Friendly  Soc.  [1902]  2  and  actions  of  third  parties,  and  such  a 
K.  B.  732,  1  B.  R.  C.  503,  71  L.  J.  K.  ease  as  this,  in  which,  not  only  by  secret 
B.  N.  S.  994,  57  Week.  Rep.  115,  87  representations  made,  but  by  the  wrong- 
L.  T.  N.  S.  493,  19  Times  L.  R.  20,  66  ful  exercise  of  authority  and  opportu- 
,T.  P.  822,  it  was  held  that  an  action  nity,  a  hired  servant  is  deprived  of  and 
would  lie  against  a  trade  union  for  forced  from  his  employment.  It  ap- 
procuring  an  employer  to  break  a  con-  pears  to  me  that  the  latter  case  (that 
tract  of  apprenticeship  by  giving  a  is,  the  present  one)  is  much  the 
notice  that,  if  the  engagement  of  the  stronger,  for  not  only  is  the  damage 
plaintiff  as  an  apprentice  should  be  con-  the  effect  of  inducement  operating  upon 
tinned,  other  employees  who  were  mem-  the  mind  of  the  employer,  but  the 
bers  of  the  union  would  be  called  out,  wrongdoer  stands  as  supplier  and 
even  though  plaintiff's  employment  may  freighter  in  such  a  relation  to  the  em- 
have  been  believed,  in  good  faith,  to  be  ployer  and  the  servant  that  he  is  en- 
in  violation  of  a  previous  agreement  be-  abled  by  his  control  and  coercive  acts 
tween  the  union  and  the  employer.  to  compel  the  plaintiff  into  loss  of  his 
M.  &  S.  Vol.  VII.— 517. 
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This  doctrine  also  prevails  in  most  of  the  United  States,  although 
some  courts  persist  in  the  view  that  wrongful  means  other  than  mere 
persuasion  must  he  used  in  order  to  create  liability.* 

But  to  render  one  liable  for  preventing  the  performance  of  a  con- 
tract of  employment,  he  must  have  had  knowledge  of  it.*  The  right 
of  competition  will  not  justify  the  inducing  of  another  to  break  his 
contract ;  *  nor  will  the  presence  of  good  faith ;  ^  nor  a  belief  that 
plaintifF's  employment  is  in  violation  of  a  previous  agreement  be- 
tween the  union  and  the  employer.* 

But  where  one  is  simply  induced,  without  violence,  threat,  or  in- 
timidation, not  to  employ  another,  or  to  discharge  him,  and  there  is 
no  breach  of  contract  occasioned  thereby,  the  courts  differ  as  to  wheth- 
er an  action  will  lie.  It  has  finally  been  settled  in  the  English  courts 
that  it  will  not,  even  though  the  interference  was  prompted  by  an 
evil  motive,'  unless  there  is  a  combination  to  injure  the  plaintiff  for 

employment.  It  seems  to  me  a  clear  Beckmam  v.  Marsters  (1907)  195  Mass. 
ease  of  a  person  maliciously  (for  the  205,  11  L.  R.  A.  (N.  S.)  201,  122  Am. 
law  must  presume  malice,  in  the  ab-  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
sence  of   all   explanation   for  the  high-   Gas.  332. 

handed  acts  in  evidence  here )  inducing  5  South  Wales  Miners'  Federation  v. 
a  party  to  a  contract  to  break  his,  con-  Glamorgan  Goal  Go.  [1905]  A.  C.  239, 
tract,  to  the  injury  of  the  other  con-  1  B.  R.  C.  1,  74  L.  J.  K.  B.  N.  S.  525, 
tracting  party."  Although  the  exist-  53  Week.  Rep.  593,  93  K  T.  N.  S.  710, 
ence  of  any  right  of  the  vessel  owner  21  Times  L.  R.  441;  Bead  v.  Friendly 
to  say  who  should  be  allowed  on  the  Soc.  [1902]  2  K.  B.  732,  1  B.  R.  C.  503, 
vessel  does  not  seem  to  have  been  con-  71  L.  J.  K.  B.  N.  S.  994,  57  Week.  Rep. 
sidered  as  a  possible  justification,  this  115,  87  L.  T.  N.  S.  493,  19  Times  L.  R. 
case    suggests    the    query    whether    the  20,  66  J.  P.  822. 

owner  of  the  vessel  might  not,  had  the  ^  Read  v.  Friendly  Soc.  [1902]  2  K. 
plaintiff's  employment  been  at  will,  B.  732,  1  B.  R.  C.  503,  71  L.  J.  K.  B. 
liave  been  enabled  to  escape  liability  on  N.  S.  994,  57  Week.  Rep.  115,  87  L.  T. 
the  theory  that  his  right  to  say  who  N.  S.  493,  19  Times  L.  R.  20,  66  J.  P. 
should  be  allowed  on  the  vessel  was  su-  822,  more  fully  set  forth  in  note  1, 
perior  to  that  of  the  plaintiff  to  a  con-  supra. 

tinuance  of  his  employment.  The  case  T  Allen  v.  Flood  [1898]  A.  C.  1,  67  L. 
would  then  have  presented  a  parallel  to  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717, 
Raycroft  v.  Tayntor  (1896)  68  Vt.  219,  46  Week.  Rep.  258,  17  Eng.  Rul.  Gas. 
33  L.R.A.  225,  54  Am.  St.  Rep.  882,  285.  The  plaintiffs  in  this  famous 
35  Atl.  53  (more  fully  set  out  in  §  2672,  case  were  shipwrights  employed  "for  the 
note  2,  post),  where  the  superintendent  job"  on  the  repairs  to  the  woodwork 
of  a  granite  quarry  was  held  not  liable  of  a  ship,  but  were  liable  to  be  dis- 
for  interference  with  the  employment  charged  at  any  time.  Some  iron  work- 
of  the  plaintiff,  against  whom  he  had  a,  ers  who  were  employed  on  the  iron 
grudge,  by  declining  to  permit  his  em-  work  on  the  ship  objected  to  the  plain- 
ployer,  a  licensee  upon  the  quarry,  to  tiffs'  being  employed,  on  the  ground 
continue  to  cut  stone  thereon  unless  he  that  they  had  previously  worked  at 
would  discharge  plaintiff.  iron  work   on   a   ship   for   another   em- 

8  See  chapter  cxiii.,  §  2597.  ployer,    the      practice    of      shipwrights 

^  McGurk  V.  Gronenwett  (1908)  199  working  on  iron  being  resisted  by  the 
Mass.  457,  19  L.R.A. (N.S.)  561,  85  trade  union  of  which  the  iron  workers 
N.  E.  576.  were  members.      The    defendant  Allen, 

*  Gf.    chapter    cxiii.,    §    2600,    citing   who   was    a   district     delegate    of    the 
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union,  was  sent  for  by  the  iron  workers,  accompanied  by  or  inflicted  through  a 

and    informed    that      they    intended    to  breach  of  contract  between  him  and  the 

leave  off  work.     The  defendant  replied  party   so   induced;   and,   coming  to  the 

that    if   they   took   the   law    into    their  conclusion  that  there  is  no  such  prin- 

own   hands  he  would  use  his   influence  ciple,  gave  judgment  for  plaintiffs. 

with  the  council  of  the  union  that  they  This    decision    was    unanimously    af- 

should  be  deprived   of  all  benefit  from  firmed  by  the  court  of  appeal  (Lord  Esh- 

the  society,  and  be  fined,  and  that  they  er,  M.  R.,  Lopes  and  Rigby,  L.JJ.),  the 

must  wait  and  see  how  things  settled,  principal  question  before  which  appears 

He     then    interviewed     the    employers'  to  have  been  the  sufficiency  of  tlie  evi- 

manager  and     the     foreman,  informing  dence  to  support  the  jury's  finding  of 

them  that  unless  the  plaintiffs  were  dis-  malice. 

charged,  all  the  iron  workers  would  be  Allen  appealed  to  the  House  of  Lords ; 
called  out,  or  knock  off  work  (it  was  and  the  case  was  argued  first  before 
doubtful  which  expression  was  used)  ;  Lord  Halsbury,  L.  C,  Lords  Watson, 
that  the  employers  had  no  option;  that  Herschell,  Macnaghten,  Morris,  Shand, 
the  iron-men  were  doing  their  best  to  and  Davey.  Such  a  diversity  of  opin- 
put  an  end  to  the  practice  of  ship-  ion  thereupon  developed  that  the  Lords 
Wrights  doing  iron  work;  and  that  invoked  the  assistance  of  eight  judges, 
wherever  these  men,  or  other  ship-  to  whom,  after  a  rearguraent,  was  pro- 
wrights  who  had  done  iron  work,  were  pounded  the  question:  "Assuming  the 
employed,  the  iron  workers  would  cease  evidence  given  by  the  plaintiffs'  wit- 
work.  The  employers,  in  fear  of  this  nesses  to  be  correct,  was  there  any  evi- 
threat  being  carried  out,  which  (as  dence  of  n,  cause  of  action  fit  to  be  left 
they  knew)  would  have  stopped  their  to  the  jury?"  The  eight  judges  sev- 
business,  discharged  the  plaintiffs  and  erally  delivered  opinions,  Hawkins, 
refused  to  employ  them  again.  In  the  Cave,  North,  Wills,  Grantham,  and 
ordinary  course  their  employment  would  Lawrance  answering  in  the  affirmative, 
have  continued  until  the  completion  of  and  Mathew  and  Wright  in  the  nega- 
the     job.        The     plaintiffs     thereupon  tive. 

brought  an  action  against  the  district  Notwithstanding  the  great  prepon- 
delegate,  the  chairman,  and  the  general  derance  of  opinion  favorable  to  a  re- 
secretary  of  the  union,  for  maliciously  covery,  both  among  the  assessor  judges 
and  wrongfully,  and  with  intent  to  in-  and  in  the  court  of  appeal,  the  House 
jure  the  plaintiffs,  procuring  and  in-  of  Lords,  by  a  vote  of  six  (Watson, 
ducing  their  employer  to  discharge  them  Herschell,  Macnaghten,  Shand,  Davey, 
from  their  employment,  and  not  to  en-  and  James  of  Hereford)  against  three 
gage  or  employ  them  again,  and  also  (Halsbury,  Ashbourne  and  Morris),  re- 
for  conspiring  to  do  the  above-mention-  versed  the  judgment  under  review, 
ed  acts.  But  the  judge  before  whom  The  importance  of  this  decision  lies 
the  case  was  tried  held  that  there  was  in  its  affirmance  of  the  principle  that 
no  evidence  in  support  of  the  claim  of  an  act  otherwise  lawful,  although 
conspiracy,  and  the  jury  found  that  the  harmful,  does  not  become  actionable  by 
other  two  defendants  did  not  authorize  being  done  with  a  bad  motive.  The 
the  district  delegate  in  acting  as  he  did.  inference  drawn  therein,  that  the  con- 
In  reply  to  questions  put  by  the  trial  duct  of  Allen  did  not  constitute  a  vio- 
judge  (Kennedy,  J.)  the  jury  found  lation  of  the  rights  of  the  plaintiff,  is 
that  the  defendant  Allen  maliciously  in-  one  of  mixed  law  and  fact,  and  does 
duced  the  employer  to  discharge  the  not  preclude,  as  a  matter  of  law,  the 
plaintiffs,  and  not  to  engage  them,  deduction  of  a  contrary  inference  in  a 
Kennedy,  J.,  reserving  the  case  for  fur-  similar  case  (see  opinion  of  Lord  Lind- 
ther  consideration,  proceeded  to  con-  ley  in  Quirm,  v.  Leathern  quoted  be- 
sider  the  question  whether  there  is  any  low).  In  fact,  the  decision  seems  to 
principle  of  law  upon  which,  if  a  per-  have  proceeded  on  the  theory  that 
son  is  injured  by  the  malicious  induce-  Allen's  conduct  constituted  only  repre- 
ment  of  his  discharge  from  his  employ-  sentation,  or  at  the  most  mere  per- 
or's  service,  or  by  the  malicious  in-  suasion,  and  could  not  possibly  be  con- 
diicement  of  a  refusal  to  employ  him,  sidered  as  amounting  to  intimidation  of 
that  person's  right  to  a  remedy  in  dam-  the  employer.  For  this  reason,  and 
ages  against  the  malicious  inducer  can  in  view  of  the  interpretation  of  Allen 
be  held  to  depend  upon  the  injury  being  v.    Flood   by    the    House    of    Lords    in 
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Quinn  v.  Leathern,  it  is  deemed  unneces-    Lords,      notwithstanding      the      strong 
sary  to  attempt  an  analysis  of  the  twen-   language  of  the  late  O'Brien,  J.,  and  the 

ty-one  opinions   rendered   in  this  case;  arguments  of  the  Lord  Chief  Baron,  I 
excerpts  from  which  are,  however,  used   cannot  help   thinking  that  the  case   of 

in  the  treatment   of   various   questions  Allen   v.   Flood    has   very   little   to   do 

discussed  by  the  judges  therein.  with  the  question  now  under  considera- 

Allen  V.  Flood  is  followed  in  Osborne  tion.      In  my  opinion,  Ailen  v.  IfJootJ  laid 

V.  Qreymouth,  Wharf  Labourers'  Indus-  down  no  new  law.     It  simply  brushed 

trial  Union  of  Workers   (1911)   30  New  aside     certain     dicta     which,     in     the 

Zealand  L.  R.   635,   where  it  was   held  opinion  of  the  majority  of  this  House, 

that  in  the  absence  of  any  contractual  were  contrary  to  principle  and  unsup- 

relationship  subsisting  between  a  worker  ported   by   authority.     Those   dicta  are 

and  an  employer,  the  action  of  a  union  first  to  be  found  in  the  judgment  de- 

in  compelling  or  inducing  an  employer  livered  by  Lord  Esher  on  behalf  of  him- 

to  refrain  from  employing  a  worker  is  self    and    Lord    Selborne    in    Bowen    v. 

not  actionable.  Hall    (1881)    L.   R.,   6   Q.   B.  Div.   333, 

As  above  noted,  Allen  v.  Flood  was  50  L.  J.  Q.  B.  N.  S.  305.  44  L.  T.  N.  S. 

explained  and  its  real  effect  stated  by  75,  29  Week.  Rep.  367,  45  J.  P.  373,  1 

the  Lords  participating  in  the  decision  Eng.    Rul.    Cas.    717.      They    were    re- 

of  Quinn  v.  Leathern  [1901]  A.  C.  495,  peated  by  Lord  Esher  and  Lopes,  L.  J., 

1  B.  R.  C.  197,  as  follows:  in  Temperton  v.  Russell  [1893]   1  Q.  B. 

Lord  Halsbury  said:  "Now,  the  hy-  715,  62  L.  J.  Q.  B.  N.  S.  412,  4  Re- 
pothesis  of  fact  upon  which  Allen  v.  ports,  376,  69  L.  T.  N.  S.  78,  41  Week. 
Flood  [1898]  A.  C.  1,  was  decided  by  Rep.  565,  57  J.  P.  676,  but  they  were 
a  majority  in  this  House  was  that  the  not,  I  think,  necessary  for  the  decision 
defendant  there  neither  uttered  nor  in  either  case.  They  did  form  the 
carried  into  effect  any  threat  at  all;  he  ground  of  decision  in  Allen  v.  Flood  in 
simply  warned  the  plaintiff's  employers  its  earlier  stages.  But  in  the  end  the 
of  what  the  men  themselves,  without  law  was  restored  to  the  condition  in 
his  persuasion  or  influence,  had  deter-  which  it  was  before  Lord  Esher's  views 
mined  to  do,  and  it  was  certainly  proved  in  Bowen  v.  Hall  and  Temperton  v. 
that  no  resolution  of  the  trade  xinion  liussell  were  accepted  by  the  covirt  of 
had  been  arrived  at,  at  all,  and  that  the  appeal.  The  headnote  to  Allen  v.  Flood 
trade  union  official  had  no  authority  might  well  have  run  in  words  used  by 
himself  to  call  out  the  men,  which  in  Parke,  B.,  in  giving  the  judgment  of 
that  case  was  argued  to  be  the  threat  an  exceptionally  strong  court,  nearly 
which  coerced  the  employers  to  dis-  half  a  century  ago  (Stevenson  v.  Newn- 
charge  the  plaintiff.  It  was  further  an  ham-  [1853]  13  C.  B.  297,  (22  L.  J.  C.  P. 
element  in  the  decision  that  there  was  N.  S.  110,  17  Jur.  600).  'An  act  which 
no  case  of  conspiracy,  or  even  combi-  does  not  amount  to  a  legal  injury  can- 
nation.  What  was  alleged  to  be  done  not  be  actionable  because  it  is  done  with 
was  only  the  independent  and  single  a  bad  intent.'  That,  in  my  opinion,  is 
action  of  the  defendant,  actuated  in  the  sum  and  substance  of  All&n,  v. 
what  he  did  by  the  desire  to  express  Flood  if  you  eliminate  all  matters  of 
his  own  views  in  favor  of  his  fellow  merely  passing  interest, — the  charge  of 
members.  It  is  true  that  I  personally  the  learned  judge,  the  findings  of  the 
did  not  believe  that  was  the  true  view  jury  (unintelligible,  I  think,  without 
of  the  facts,  but,  as  I  have  said,  we  a  careful  examination  of  the  evidence ) , 
must  look  at  the  hypothesis  of  fact  and  the  discussion  of  the  evidence  itself 
upon  which  the  case  was  decided  by  in  the  two  different  aspects  in  which 
the  majority  of  those  who  took  part  in  it  was  presented, — once  for  the  consid- 
the  decision.  My  Lords,  in  my  view  eration  of  this  House,  and  again  for  the 
what  has  been  said  already  is  enough  consideration  of  the  learned  judges  by 
to  decide  this  case  without  going  fur-  whom  the  House  was  assisted." 
ther  into  the  facts  of  Allen  v.  Flood.  Lord  Shand  said:  "The  learned  judge 
but  I  cannot  forbear  accepting  with  cor-  before  whom  the  case  was  tried,  with 
diality  the  statement  of  them  prepar-  reference  to  the  words  'wrongfully  and 
ed  by  two  of  your  Lordships,  Lord  maliciously'  in  the  first  question,  told 
Brampton  and  Lord  Lindley,  with  so  the  jury  that  the  questions  to  be  an- 
much  care  and  precision."  swered   by  them   were  matters   of   fact 

And   Lord   Macnaghten     said:      "My  only  to  be  determined  on  the  evidence, 
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and  in  particular  involved  the  question  their  Lordships  who  assented  to  that 
whether  the  intention  of  the  defendants  judgment,  and  what  were  the  principles 
was  to  injure  the  plaintiff  in  his  trade,  of  law  applied  by  them  to  those  facts, 
as  distinguished  from  the  intention  of  This  necessity  will  be  more  apparent 
legitimately  advancing  their  own  in-  when  it  is  realized  that  unanimity  of 
terests.  The  verdict  affirms  that  this  opinion  as  to  the  facts  certainly  did  not 
was  the  fact,  for  after  the  direction  of  prevail,  that  the  judges  who  were  called 
tlie  learned  judge  no  other  interpreta-  upon  to  render  their  assistance  to  the 
tion  can  be  given  to  the  finding  that  the  House  were  requested  to  answer  this 
acts  complained  of  were  done  by  the  one  simple  question  only,  namely,  'As- 
defendants  'wrongfully  and  malicious-  suming  the  evidence  given  by  the  plain- 
ly.' This  being  clearly  so,  the  question  tiffs'  witnesses  to  be  correct,  was  there 
now  raised  is  really  whether,  in  con-  any  evidence  of  a,  cause  of  action  fit  to 
sequence  of  the  decision  of  this  House  be  left  to  the  jury?'  This  evidence 
in  the  case  of  Allen  v.  Flood,  and  of  was  only  to  be  found  in  the  appendix 
the  grounds  on  which  that  case  was  de-  handed  to  each  of  the  judges  as  contain- 
cided,  it  is  now  the  law  that  where  the  ing  the  evidence  referred  to,  and  to  that 
acts  complained  of  are  in  pursuance  of  evidence  the  judges  naturally  applied 
a  combination  or  conspiracy  to  injure  themselves,  and  upon  it  their  opinions 
or  ruin  another,  and  not  to  advance  the  were  formed.  That  evidence  of  the 
parties'  own  trade  interests,  and  injury  plaintiffs'  witnesses  most  certainly  did 
has  resulted,  no  action  will  lie,  or,  to  not  altogether  coincide  with  some  very 
put  the  question  in  a  popular  form,  material  facts  assumed  by  their  Lord- 
whether  the  decision  in  Allen  v.  Flood  ships;  this  will  account  for  variance  in 
has  made  boycotting  lawful.  .  .  .  On  the  views  expressed  as  to  the  legal 
the  whole,  it  seems  to  me  clear  that  the  rights  and  alleged  wrongful  acts  of  the 
defendants  were  guilty  of  unlawful  parties.  It  would  be  an  endless  task  to 
acts,  unles  the  judgment  in  the  case  of  endeavor  to  reconcile  all  these  differ- 
Allen  V.  Flood  has  introduced  a  change  ences  of  fact  and  opinion;  I  will  not, 
which  has  rendered  such  acts  lawful,  therefore,  make  the  attempt." 
As  to  the  vital  distinction  between  And  Lord  Lindley  said:  "My  Lords, 
Allen  V.  Flood  and  the  present  case,  it  the  case  of  Allen  v.  Flood  has  so  im- 
may  be  stated  in  a  single  sentence.  In  portant  a  bearing  on  the  present  appeal 
Allen  v.  Flood  the  purpose  of  the  de-  that  it  is  necessary  to  ascertain  exact- 
fendant  was,  by  the  acts  complained  ly  what  this  House  really  decided  in 
of,  to  promote  his  own  trade  interest,  that  celebrated  case.  .  .  .  Different 
which  it  was  held  he  was  entitled  to  views  were  taken  by  the  noble  Lords 
do,  although  injurious  to  his  competi-  who  heard  the  appeal,  as  to  Allen's  au- 
tors,  whereas  in  the  present  case,  while  thority  to  call  out  the  members  of  the 
it  is  clear  there  was  combination,  the  pur-  union,  and  also  as  to  the  means  used  by 
pose  of  the  defendants  was  'to  injure  the  Allen  to  induce  the  employers  of  the 
plaintiff  in  his  trade,  aa  distinguished  plaintiffs  to  discharge  them;  but,  in  the 
from  the  intention  of  legitimately  opinion  of  the  noble  Lords  who  formed 
advancing  their  own  interests.'  .  .  .the  majority  of  your  Lordships'  House, 
The  ground  of  judgment  of  the  major-  all  that  Allen  did  was  to  inform  the 
ity  of  the  House,  however  varied  in  employers  of  the  plaintiffs  that  most  of 
expression  by  their  Lordships,  was,  as  their  workmen  would  leave  them  if  they 
it  appears  to  me,  that  Allen  in  what  did  not  discharge  the  plaintiffs.  [1898] 
he  said  and  did  was  only  exercising  the  A.  C.  91,  Lord  Watson;  p.  115,  Lord 
right  of  himself  and  his  fellow  work-  Herschell;  pp.  147-150,  Lord  Macnagh- 
men  as  competitors  in  the  labor  market,  ten;  pp.  161,  165,  Lord  Shand;  p.  175, 
and  the  effect  of  injury  thus  caused  to  Lord  Davey;  p.  178  Lord  James.  There 
others  from  such  competition,  which  being  no  question  of  conspiracy,  intimi- 
was  legitimate,  was  not  a  legal  vrrong."  dation,  coercion,  or  breach  of  contract 
Lord  Brampton  said:  "Rightly  un-  for  consideration  by  the  House,  and  the 
derstood,  I  think  the  judgment  in  Allen  majority  of  their  Lordships  having  come 
V.  Flood  is  harmless  to  the  present  case,  to  the  conclusion  that  Allen  had  done 
But  I  need  hardly  say  that,  in  order  no  more  than  I  have  stated,  the  major- 
properly  to  understand  and  appreciate  ity  of  the  noble  Lords  held  that  the  ac- 
it,  it  is  essential  to  ascertain  what  were  tion  against  Allen  would  not  lie;  that 
the  material  facts  assumed  to  exist  by  he  had  infringed  no  right  of  the  plain- 
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tiffs;  that  he  had  done  nothing  which  man  than  some  of  their  Lordships 
he  had  no  legal  right  to  do,  and  that  thought,  and  whether  Allen  did  more 
the  fact  that  he  had  acted  maliciously  than  they  thought,  are  mere  questions 
and  with  intent  to  injure  the  plaintiffs  of  fact.  Neither  of  these  questions  is  a 
did  not,  without  more,  entitle  the  plain-  question  of  law,  and  no  court  or  jury 
tiffs  to  maintain  the  action.  My  Lords,  is  bound,  as  a  matter  of  law,  to  draw 
tliis  decision,  as  I  understand  it,  estab-  from  the  facts  before  it  inferences  of 
lishes  two  propositions:  One,  a  far-  fact  similar  to  those  drawn  by  the 
reaching  and  extremely  important  prop-  noble  Lords  from  the  evidence  relating 
osition  of  law,  and  the  other  a  compar-  to  Allen  in  the  case  before  them." 
atively  unimportant  proposition  of  Considerable  aid  in  apprehending  the 
mixed  law  and  fact,  useful  as  a  guide,  force  of  Allen  v.  Flood  is  to  be  gained 
but  of  a  very  different  character  from  from  a  perusal  of  Sir  Frederick  Pol- 
the  first.  The  first  and  important  lock's  comments  thereon  in  14  Law 
proposition  is  that  an  act  otherwise  Quarterly  Review,  129,  extracts  from 
lawful,  although  harmful,  does  not  be-  which  are  subjoined: 
come  actionable  by  being  done  mali-  "There  is  no  wrong  in  persuading  or 
oiously  in  the  sense  of  proceeding  inducing  a  man  to  do  what  he  has  a 
from  a  bad  motive,  and  with  intent  to  right  or  is  lawfully  free  to  do.  The  fact 
annoy  or  harm  another.  This  is  a  legal  that  such  action  may  damage  a  third 
doctrine  not  new  or  laid  down  for  the  person  can  of  itself  no  more  give  that 
first  tune  in  Allen -v.  Flood;  it  has  been  person  a  right  of  action  against  the 
gaining  ground  for  some  time,  but  it  persuader  than  against  the  actor  him- 
was  never  before  so  fully  and  authori-  self.  And  the  precise  point  now  de- 
tatively  expounded  as  in  that  case.  In  cided  by  the  House  of  Lords  is  that  a 
applying  this  proposition,  care,  however,  cause  of  action  cannot  be  made  out  of 
must  be  taken  to  bear  in  mind,  first,  such  facts  by  adding  allegation  and 
that  in  Allen  v.  Flood  criminal  respon-  proof  of  malice,  in  the  sense  of  actual 
sibility  had  not  to  be  considered.  It  evil  motive,  personal  ill-will,  or  what- 
would  revolutionize  criminal  law  to  say  ever  term  least  favorable  for  the  de- 
that  the  criminal  responsibility  for  fendant  can  be  found  for  the  thing  sig- 
conduct  never  depends  on  intention,  nified.  Generally  spealting,  the  law  does 
Secondly,  it  must  be  borne  in  mind  that,  not  inquire  into  the  motive  of  internal 
even  in  considering  a  person's  liability  disposition  which  prompted  an  act,  as 
to  civil  proceedings,  the  proposition  in  distinct  from  the  manifest  purpose  and 
question  only  applies  to  'acts  otherwise  quality  of  the  act  itself:  and  in  this 
lawful,'  i.  e.,  to  acts  involving  no  breach  case  there  is  no  exception.  When  the 
of  duty,  or,  in  other  words,  no  wrong  House  of  Lords,  after  the  fullest  consid- 
to  anyone.  .  .  .  The  second  propo-  eration,  has  spoken  the  last  word,  it 
sition  is  that  what  Allen  did  [which  in  is  hardly  needful  for  those  who  are  sat- 
the  opinion  of  the  majority  of  the  House  isfied  to  add  to  its  reasons.  As  regards 
of  Lords  was  simply  to  inform  the  em-  the  immediate  result,  we  shall  only  say 
ployers  of  the  plaintiffs  that  most  of  that  a  contrary  decision  would,  in  our 
tlieir  workmen  would  leave  them  if  they  humble  opinion,  have  let  loose  a  dis- 
did  not  discharge  plaintiffs]  infringed  astrous  flood  of  speculative  actions, 
no  right  of  the  plaintiffs,  even  although  which  before  long  would  have  had  to 
he  acted  maliciously  and  with  a  view  to  be  restrained  either  by  legislation,  by 
injure  them.  I  have  already  stated  the  laying  down  of  elaborate  and  ob- 
what  he  did,  and  all  that  he  did,  in  the  scure  judicial  exceptions  to  the  new 
opinion  of  the  majority  of  the  noble  rule,  or  by  assuming  much  greater 
Lords.  If  their  view  of  the  facts  was  power  of  interfering  with  the  verdicts 
correct,  their  conclusion  that  Allen  in-  of  juries  than  the  judges  have  habitual- 
fringed  no  right  of  the  plaintiffs  is  per-  ly  claimed  of  late  years.  But  many 
fectly  intelligible,  and  indeed  unavoid-  interesting  questions  remain  as  to  how 
able.  Truly,  to  inform  a  person  that  much  definition  of  principles  is  involved 
others  will  annoy  or  injure  him  unless  in  the  reasoning  of  the  majority.  Let 
he  acts  in  a  particular  way  cannot  of  us  briefly  restate  the  essential  facts, 
itself  be  actionable,  whatever  the  mo-  Z  says  to  A,  'If  you  do  not  discharge 
tive  or  intention  of  the  informant  may  P  and  Q,  the  rest  of  your  workmen 
have  been.  My  Lords,  the  questions  will  strike.'  A,  being  satisfied  that 
whether  Allen  had  more  power  over  the  this  is  so,  does  discharge  P  and  Q,  act- 
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ing  within  his  rights  under  the  con-  touches  on  this  point,  seem  to  think  not. 
tract  of  employment.  P  and  Q  have,  of  The  chief  authority  relied  on  for  the 
course,  no  right  of  action  against  A;  other  view  was  a  decision  of  Holt's 
neither  have  they,  it  is  now  laid  down,  (Keeble  v.  Kickeringill)  which  might, 
against  Z,  whatever  a,  jury  may  find  perhaps,  be  more  clearly  reported,  and 
Z's  desire  or  motive  to  have  been.  The  in  which  the  real  question  seems  to 
argument  for  the  plaintiff  may  be  short-  have  been  rather  whether  the  damage 
ly  put  in  this  form.  A  man  has  a  right  complained  of  was  definite  enough  for 
not  to  be  hindered  in  his  lawful  occu-  the  law  to  take  notice  of,  than  what 
pation.  Disturbance  of  him  therein,  at  the  cause  of  action  was.  Perhaps  the 
any  rate  wilful  disturbance,  is  a  wrong  point  is  'rather  speculative.  The  con- 
fer which  an  action  of  trespass  on  the  ception  of  actionable  nuisance  has  cer- 
•case  lies.  ( It  is  important  not  to  lose  tainly  been  enlarged,  and  it  may  be  more 
sight  of  the  old  forms,  for  this  is  a,  convenient  to  enlarge  it  yet  a  little 
purely  common-law  cause  of  action,  or  farther  than  to  recognize  a  sort  of  in- 
nothing. )  This  is  subject,  however,  to  nominate  action  for  general  disturbance, 
all  grounds  of  lawful  justification  and  There  is  no  better  or  higher  right  to 
«xouse.  A  is  out  of  the  story  because  carry  on  one's  business  than  to  do  any 
he  has  only  exercised  his  contractual  other  lawful  act,  and  no  need  to  invent 
rights  in  his  own  interest.  So  would  any  such  right.  So  we  read  the  judg- 
Z  be   (it  seems  to  have  been  conceded)  ments." 

if  he  had  advised  A  in  good  faith,  with  It  may  also  be  of  interest  in  connec- 
a  view  to  A's  interest  or  to  the  preser-  tion  with  Allen  v.  Flood  to  examine 
vation  of  the  peace.  But  if  Z  was  comments  made  thereon  by  the  Ameri- 
moved  by  ill-will  to  P  and  Q,  then,  it  is  can  courts,  which  follow: 
said,  lawful  excuse  fails  him,  and  he  is  Allen  v.  Flood  is  criticized  in  State 
liable  for  the  harm  he  has  caused.  In  ex.  rel.  Durner  v.  Huegin  (1901)  110 
rejecting  this  line  of  argument,  as  they  Wis.  189,  62  L.R.A.  700,  85  N.  W. 
did  reject  it,  how  far  did  the  House  of  1046,  15  Am.  Crim.  Rep.  332,  where  it 
Lords  go  ?  It  would  be  enough  for  the  is  said  that  the  reasoning  to  support  the 
purpose  to  say  that  A's  motives  in  ex-  point  decided  therein, — ^that  malice  in 
ercising  his  common  right  of  determi-  and  of  itself  could  not  render  that  a 
jiation,  or,  rather,  not  renewing  a  con-  ground  for  civil  liability  which  with- 
tract,  are  not  examinable,  and  Z's  ac-  out  it  would  be  lawful, — and  the  decision 
tion  in  persuading  or  inducing  him  (not  itself, — at  least  as  applied  to  a  conspir- 
using  any  unlawful  means  thereto,  such  acy  with  malice, — "is  out  of  harmony 
as  duress)  must  itself  be  no  less  pro-  with  right  and  justice,  and  out  of  har- 
tected  if  the  law  is  to  be  tolerably  sim-  mony  with  the  multitude  of  cases  that 
pie.  This  much,  at  least,  is  said  in  had  been  theretofore  decided  by  English 
Liord  Macnaghten's  admirably  clear  courts,  and  the  teachings  of  those  who 
judgment  (which  begins  at  p.  143  of  had  built  and  filled  the  storehouses  of 
[1898]  A.  C,  and  implied  elsewhere,  learning  from  which  all  draw,  outside 
But  more  is  hinted,  if  not  decided.  We  of  legal  opinions.  .  .  .  The  decision 
think  it  must  be  taken,  on  the  whole,  as  in  Allen  v.  Flood  was  not  reached  by 
part  of  the  ratio  decidendi,  that  in  gen-  any  great  weight  in  number.  Lord 
•eral  the  combination  of  damage  and  Watson,  who  delivered  the  main  opin- 
malice  will  not  suffice  to  make  a  cause  ion  in  favor  of  it,  confessed  that  the 
-of  action  (see  specially  per  Lord  Mac-  rule  established  was  new  in  English  law. 
naghten ) ,  but  violation  of  some  definite  The  Lord  Chancellor  labored  with  great 
duty  must  be  shown;  and  that,  on  the  vigor  to  stem  the  tide  of  what  he  con- 
other  hand,  the  cases  where  malice  is  sidered  would  amount  to  a  judicial  de- 
really  essential  to  the  caiise  of  action  struction  of  a  system  of  law,  on  an  im- 
are  in  some  way  exceptional.  .  .  .  portant  subject,  which  was  as  old  as 
Then,  is  there  such  thing  as  a  right  not  the  common  law.  He  said  that  the  de- 
to  be  hindered  in  one's  occupation,  ex-  cision  overruled  the  views  of  the  most 
cept  so  far  as  the  person  hindering  you  distinguished  judges  of  England  who 
may  expose  himself  to  an  action  for  had  spoken  on  the  subject  for  two  hun- 
trespass,  nuisance,  defamation,  or  some-  dred  years;  that  it  was  a  departure 
thing  in  the  nature  of  deceit?  Lord  from  the  principle  that  had  theretofore 
Watson,  Lord  Herschell,  Lord  Davey,  guided  the  courts  in  the  preservation  of 
and    Lord    Macnaghten    so    far    as    he  individual  liberty.     He  cited  numerous 
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expressions  of  the  character  of  those  Stevenson,  V.  C,  said:  "If  the  great 
which  we  have  quoted  from  the  opinions  English  judges  who  delivered  these  ex- 
of  the  judges  in  the  Mogul  8.  8.  Co.  ceedingly  instructive  and  learned  opin- 
Case,  and  said  that,  'if  the  elements,  ions  in  Allen  v.  Flood  [1898]  A.  C'.  1,. 
which  each  noble  lord  in  turn  pointed  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S. 
out  did  not  exist  in  that  case,  had  in  717,  46  Week.  Rep.  258,  17  Eng.  Rul. 
fact  existed,  the  decision  would  have  Cas.  285,  had  devoted  more  time  to  the 
been  the  other  way.'  Lord  Morris  said  ascertainment  of  the  legal  right,  or  the- 
that  the  decision  overturned  'the  over-  alleged  legal  right,  asserted  by  the 
whelming  judicial  opinion  of  England.'  plaintiff,  the  violation  of  which  consti- 
In  that  situation  one  can  discover  very  tuted  the  tort  charged  against  the  de- 
little  in  the  case  to  warrant  adopting  it  fendant,  I  incline  to  think  that  they 
and  extending  the  principle  thereof  to  a  would  have  had  less  difficulty  in  ascer- 
combination  to  maliciously  injure."  taining  whether  or  not  any  tort  had  been 

The  explanation  of  Allen  v.  Flood  in  committed,  and,  if  so,  what  was  the  defi- 
Quinn  v.  Leathern  deprives  the  fore-  nition  of  such  tort.  The  effort  of  a 
going  criticism  of  its  applicability.  large  number  of  learned  judges  to  de- 

In  Allis-GKalmers  Go.  v.  Iron  Mould-  fine  a  tort  without  agreeing  upon  the- 
ers  Union  (1906)  150  Fed.  155,  it  is  primary  legal  right  which  the  tort 
said  that  the  tendency  to  limit  Allen  v.  postulates,  especially  when  such  effort 
Flood  is  noticeable  in  the  more  recent  is  made  with  the  use  of  such  terms  as- 
English  cases,  and  that  such  case  is  'malice,'  and  'maliciously,'  naturally^ 
properly  distinguishable  from  cases  leads  to  variant  and  conflicting  opin- 
where  the  injury  is  the  act  of  a  com-  ions."  And  recurring  again  to  Allen  v. 
bination.  Flood   in   a   subsequent   portion   of   his 

In  Plant  v.  Woods  (1900)  176  Mass.  opinion,  he  said:  "Lord  Herschel,  in 
492,  51  L.RA..  339,  79  Am.  St.  Rep.  delivering  his  opinion  in  Allen  v.  Flood, 
330,  57  N.  E.  1011,  the  court  said  that  says:  In  my  opinion,  a  man  cannot  be- 
lt was  not  disposed,  in  view  of  the  cir-  called  upon  to  justify  either  act  or 
cumstances  under  which  Allen  v.  Flood  word  merely  because  it  interferes  with 
was  decided,  to  follow  it,  saying:  "We  another's  trade  or  calling,  any  more 
prefer  the  view  expressed  by  the  dissent-  than  he  is  bound  to  justify  or  excuse  his- 
ing  judges,  which  view,  it  may  be  re-  act  or  word  under  any  other  circum- 
marked,  was  entertained  not  only  by  stances,  unless  it  be  shown  to  be  in  its- 
three  of  the  nine  lords  who  sat  in  the  nature  wrongful,  and  thus  to  require 
case,  but  also  by  the  great  majority  of  justification.'  [1898]  A.  C.  139.  The- 
the  common-law  judges  who  had  occa-  use  of  the  word  'malicious'  in  the  defi- 
sion  officially  to  express  an  opinion."  nition  of  the  class  of  torts  under  con- 
In  Beck  V.  Railway  Teamsters'  Pro-  sideration  seems  to  me  to  lead  inevitably 
tective  Union  (1898)  118  Mich.  497,  42  to  error  and  confusion.  One  definition! 
L.R.A.  407,  74  Am.  St.  Rep.  421,  77  of  malice,  which  was  quoted  with  ap- 
N.  W.  13,  it  was  said  of  Allen  v.  Flood,  proval  in  Allen  v.  Flood,  makes  it  mean' 
that  it  is  a  forcible  illustration  of  the  'a  wrongful  act  done  intentionally  with- 
diificulty,  even  in  judicial  minds,  to  out  just  cause  or  excuse.'  [1898]  A.  C. 
agree.  "Of  the  twenty-one  judges  and  18,  94.  This  definition  is  manifestly  in- 
lords,  thirteen  held  the  action  of  Allen  accurate,  because  no  just  cause  or  ex- 
to  be  an  unlawful  interference  with  the  cuse  can  be  allowed  for  any  wrongful 
freedom  of  labor,  and  actionable.  This  act.  If  we  substitute  in  the  definitioni 
case,  therefore,  to  other  courts  than  of  malice  the  phrase  'an  act  causing 
those  of  England,  is  mainly  instructive  damage'  for  the  phrase  'a  wrongful  act" 
in  the  learned  and  exhaustive  opinions  then  the  definition  which  we  are  consid- 
rendered.  The  majority  of  the  lords  ap-  ering  would  stand  as  follows:  'The  In- 
pear  to  have  based  their  opinion  upon  tentional  doing  of  any  act  which  causes 
the  fact  that  there  was  no  conspiracy;  damage  to  a  man  in  the  prosecution  of 
that  the  Glengall  Company  had  violated  his  business  or  the  enjoyment  of  his 
no  contract  in  discharging  plaintiffs;  rneans  of  livelihood,  without  justifica- 
and  that  the  ironworkers  had  the  right  tion  or  excuse,  is  malicious,  i.  e.,  un- 
to lea.ve,  and  to  threaten  to  leave,  their  lawful,  and  therefore  actionable.' 
employment  for  any  reason  whatever."  Whatever  definition  of  malice  may  bo 
In  Alfred  W.  Booth  £  Bro.  v.  Burgess  laid  down,  the  weakness  of  these  broad" 
(1906)    72  N.  J.  Eq.  181,  65  Atl.  226,  generalizations,  in  my  judgment,  lies  im 
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the  fact  that  they  are  practically  use-  sistent  with  the  absolute  right  of  em- 
less.  Scores  of  cases,  I  think,  may  be  ployees  in  combination  to  refra.in  from 
stated  which  would  come  fairly  within  contracting  as  hereinbefore  set  forth, 
these  broad  principles,  but  in  which,  and  I  think  that  any  such  doctrine  is 
nevertheless,  a  nonsuit  would  be  grant-  entirely  inconsistent  with  the  most,  if 
ed.  This  view  is  indicated  by  Lord  not  all,  the  authoritative  American  de- 
Herschell  in  the  language  above  quoted."  cisions.  It  is  certainly  important  to 
And  again:  "According  to  the  view  of  note  that,  in  dealing  with  the  alleged 
the  facts  which  was  adopted  by  the  ma-  tort  of  tlie  defendant  in  Allen  v.  Flood, 
jority  of  the  House  of  Lords,  the  de-  no  question  of  the  effect  of  a  combina- 
fendant,  who  was  an  officer  of  the  labor  tion  'amounting  to  a  conspiracy'  had  to 
organization  of  the  employees,  had  no  be  considered,  inasmuch  as  the  fact  was 
power  to  order  a  strike,  and  in  fact  established  that  the  defendant  acted 
merely  undertook  to  announce  what  tliey  alone.  In  my  opinion  the  question  sub- 
(tlie  employees)  in  free  combination  had  mitted  by  the  trial  judge  to  the  jury  in 
voluntarily  resolved  to  do.  He  did  not  Allen  v.  Flood,  whether  the  defendant 
announce  that  he,  in  the  exercise  of  the  'maliciously  induced  the  Glengall  Iron 
enormous  power  of  a  labor  organization,  Company  not  to  engage  the  plaintiffs  or 
would  compel,  by  coercion,  the  employees  either  of  them,'  was,  in  a  large  degree, 
of  the  Glengall  Iron  Company  to  strike  unintelligible,  because  of  the  use  of  the 
if  that  company  did  not  discharge  and  word  'maliciously.'  Flood  v.  Jacksort 
refuse  to  further  employ  the  plaintiffs.  [3  895]  2  Q.  B.  24,  64  L.  J.  Q.  B.  N.  S. 
The  case,  therefore,  when  confined  to  its  665,  14  Reports,  397,  73  L.  T.  N.  S.  161, 
facts  as  ascertained  by  a  majority  of  the  43  Week.  Rep.  453,  59  J.  P.  388.  For 
court,  without  regard  to  what  the  all  that  appears  in  the  reports  of  the 
eminent  judges  said  in  deciding  it,  case  the  jury  may  have  taken  the  word 
presents,  in  my  opinion,  a  clear  instance  'maliciously'  in  the  popular  sense,  im- 
of  the  exercise  of  the  absolute  right  of  plying  ill-will.  The  plaintiffs,  however, 
employees  to  combine  voluntarily  and  in  their  declaration  expressly  charged 
concurrently  to  refuse  to  continue  in  that  the  defendants  had  wrongfully  'in- 
employment  unless  their  employer  will  timidated  and  coerced'  the  plaintiffs' 
submit  to  their  'dictation'  in  regard  to  employer  to  discharge  them  and  to  re- 
the  management  of  his  business.  It  is  fuse  to  make  new  contracts  with  them.' 
true  that  the  case  does  not  decide  that  [1898]  A.  C.  11.  The  plaintiffs,  of 
these  employees  possessed  this  absolute  course,  had  full  opportunity  to  prove 
right,  about  which  no  inquiry  into  mo-  their  case,  and  presumably  offered  all 
five  or  purpose  can  be  tolerated.  The  the  evidence  which  they  had  to  establish 
case  merely  decided  that  the  officer  of  that  case.  Even  if  the  case  was  mis- 
the  labor  organization,  in  announcing  tried,  and  the  real  issue  of  fact  was  not 
to  the  employer  what  the  employees  in  presented  to  the  jury  for  determination, 
combination  had  resolved  to  do,  was  what  the  House  of  Lords  appears  to 
guilty  of  no  tort.  Lord  Watson,  how-  have  done  was  to  decide  that  a  verdict 
ever,  in  his  opinion, — [1898]  A.  C,  99 —  should  have  been  directed  for  the  defend- 
states  that  if  the  employees  in  combi  ant.  With  such  a  ruling,  any  error  on 
nation  had  for  themselves  given  the  the  part  of  the  trial  court  in  charging 
coercive  notice  to  the  Glengall  Iron  the  jury,  or  any  mistake  of  the  jury  in 
Company  under  the  influence  of  'bad  answering  questions  put  to  them,  be- 
motives  towards  the  respondents,  then,  came  immaterial.  It  is,  I  think,  a  very 
according  to  the  law  which  has  been  curious  circumstance  connected  with  this 
generally  accepted  by  the  courts  below,  ease  of  Allen  v.  Flood,  that  the  evidence 
they  would  each  and  all  of  them  have  left  it  doubtful  whether  the  defendant 
incurred  responsibility  to  the  respond-  notified  the  Glengall  Iron  Company  that 
cnts.'  It  is  perhaps  not  quite  clear  if  the  company  did  not  discharge  the 
that  Lord  Watson  disapproved  of  this  plaintiffs  'their  men  would  be  called 
law,  which  he  says  had  been  'generally  out,'  or  merely  that  their  men  would 
accepted  by  the  courts  below,'  but  I  do  'knock  off.'  [1898]  A.  C.  71.  If  the  de- 
not  think  that  any  other  of  the  major-  fendant,  as  the  representative  of  the 
ity  judges  in  Allen  v.  Flood  approved  of  labor  organization,  had  the  power  to 
such  doctrine.  Such  doctrine,  although  force  these  men  to  strike,  which  the 
sustained  by  much  that  is  said  in  Quinn  majority  of  the  court  found  not  to  be 
V.  Leathern,  is,  of  course,  utterly  incon-  the  case,  or  the  Glengall  Iron  Company 
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thought  he  had  that  power,  then  it  seems 
to  me  that  his  liability  in  the  action  in 
respect  of  this  part  of  the  plaintiiTs' 
claim  might  depend  upon  which  of  these 
two  announcements  he  made  to  the 
plaintiff's  employer." 

In  Brennan  v.  United  Hatters  (1906) 
73  N.  J.  L.  749,  9  L.R.A.  (N.S.)  254, 
118  Am.  St.  Rep.  727,  65  Atl.  165,  9 
Ann.  Cas.  698,  Pitney,  J.,  after  stating 
the  circumstances  out  of  which  Allen  v. 
Flood  arose,  and  giving  an  account  of 
the  decisions  rendered  in  the  various 
tribunals  by  which  it  was  considered, 
said:  "Giving  to  it  all  the  respect  that 
it  deserves,  its  weight  as  an  authority 
in  this  jurisdiction  depends,  of  course, 
upon  such  respect  as  the  reasoning  of 
the  prevailing  opinions  may  command, 
corroborated,  so  far  as  may  be,  by  the 
weight  of  numbers.  Upon  the  latter 
point,  it  is  significant  that,  upon  the 
main  merits,  a  majority  of  all  the 
judges  of  England  who  considered  the 
case  were  favorable  to  a  recovery,  in- 
cluding the  trial  judge,  Kennedy,  the 
lords  justices  of  the  court  of  appeal, 
Esher,  Lopes,  and  Rigby,  six  judges  who 
sat  with  the  lords,  vin.,  Hawkins,  Cave, 
North,  Wills,  Grantham,  and  Law- 
rance,  and  three  lords,  including  the 
Lord  Chancellor  (Halsbury,  Ashbourne 
and  Morris),  thirteen  in  all;  while  on 
the  other  side  were  .Judges  Mathew 
and  Wright,  and  six  members  of  the 
House  of  Lords,  eight  in  all.  ...  It 
seems  to  have  been  held  that  Allen's 
conduct  amounted  to  no  more  than 
legitimate  persuasion;  that  he  violated 
no  legal  right  of  Flood  and  Taylor,  did 
no  unlawful  act,  and  used  no  unlawful 
means  in  procuring  their  dismissal;  and 
that  his  conduct  was  therefore  not  ac- 
tionable, however  malicious  or  bad  his 
motive  might  be.  Such,  indeed,  is  the 
abstract  of  the  decision  as  contained  in 
the  syllabus.  In  the  case  before  us, 
however,  the  defendants  were  not  acting 
within  their  legal  rights,  because,  as 
already  appears,  even  if  the  general  ob- 
ject of  the  defendant  association  in  re- 
spect of  controlling  the  hatters'  trade  in 
the  district  covered  by  their  operations 
be  assumed  to  be  lawful,  yet  their  in- 
terference with  the  plaintiff  in  his  occu- 
pation, in  the  manner  in  which  they  did 
interfere,  was  to  be  justified  only  in 
the  event  that  plaintiff  was  first  duly 
convicted  and  sentenced  in  accordance 
with  the  procedure  prescribed  by  the 
laws  of  the  defendant  association;   and 


this  had  not  been  done.  No  doubt,  how- 
ever, there  is  much  in  the  reasoning  of 
the  lords  who  voted  for  reversal  in 
Allen  V.  Flood  that,  if  accepted,  would 
tend  to  negative  a  right  of  action  in  the 
present  case.  Time  will  not  admit  of 
an  exhaustive  review  of  that  reasoning. 
We  content  ourselves  with  saying  that 
it  does  not  commend  itself  to  us.  We 
cannot  agree  that  no  legal  right  of 
Flood  and  Taylor  was  interfered  with, 
because  they  had  no  legal  right  to  in- 
sist upon  their  continued  employment 
witli  the  Glengall  company.  They  were 
none  the  less  entitled  to  the  reasonable 
expectation  that  their  employment 
would  continue;  and  it  did  not  lie  in 
the  mouth  of  one  who  without  warrant 
had  interfered  with  their  status  as  em- 
ployees to  say  that,  if  he  had  not  done 
so,  their  employer  might  have  terminat- 
ed the  status  of  his  own  accord.  Nor 
can  we  agree  that  Allen  was  acting  in 
the  exercise  of  any  absolute  right.  His 
rights,  like  all  personal  rights  that  are 
to  be  enjoyed  in  a  state  of  society,  were 
qualified  to  a  material  extent  when  they 
came  into  conflict  with  the  rights  of 
others.  Without  reviewing  the  elabor- 
ate opinions,  it  is  suflScient  to  say  that 
the  general  course  of  reasoning  of  those 
judges  and  lords  who  maintained  the 
right  of  action  is,  to  our  minds,  the 
more  satisfactory." 

In  May  v.  Wood  { 1898 )  172  Mass.  11, 
51  N.  E.  191,  Holmes,  J.,  said  (in  a 
dissenting  opinion)  that  he  thought  it 
settled  in  Massachusetts,  and  rightly 
settled,  whether  consistent  with  some 
dicta  in  Allen  v.  Flood  or  not,  that  an 
action  will  lie  for  depriving  a  man  of 
custom,  that  is  of  possible  contracts,  as 
well  when  the  result  is  effected  by  per- 
suasion as  when  it  is  accomplished  by 
fraud  or  force,  if  the  harm  is  inflicted 
simply  from  malevolence  and  without 
justifiable  cause,  such  as  competition  in 
trade. 

In  Hollenheck  v.  Ristine  (1901)  114 
Iowa,  358,  86  N.  W.  377,  the  court  dis- 
tinguished Allen  V.  Flood  from  the  case 
then  before  them,  upon  the  ground  that 
in  Allen  v.  Flood  the  defendant  made  no 
malicious  charge  against  the  complain- 
ants, and  there  was  no  evidence  of 
threats  or  coercion ;  but  added  that,  even 
if  the  case  were  in  point,  they  would 
adhere  to  their  decision  holding  one  lia- 
ble for  maliciously  procuring  another's 
discharge. 

In  Kemp  v.  Division  No.  241   (1910) 
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which  there  is  no  sufficient  jiastification.*  This  position  is  hased  upon 
the  argument  that  it  cannot  he  unlawful  to  persuade  one  to  do  what 
he  has  a  perfect  right  to  do,  although  it  is  unlawful  to  persuade  him 
to  do  what  he  cannot  lawfully  do. 

There  is  a  difference  of  opinion  on  the  point  in  the  American 
courts,  some  holding  that  mere  advice  to  or  inducement  of  an  em- 
ployer to  discharge  a  servant  whose  employment  is  terminable  at 
will,®  or  not  to  employ  another/"  is  not  unlawful,  irrespective  of  the 

153  111.  App.  344,  at  p.  371  it  was  said  ployer,  and  his  employer  is  induced  to 

that  Allen  v.  Flood  is  not  followed  or  discharge  him  by  persuasion  merely,  and 

recognized  as  an  authority  in  Illinois;  not   by   false    representations,    there    is 

citing  Wilson  v.   Hey     (1908)     232   111.  judicial  authority  for  the  holding  that 

389,   16  L.R.A.  ( N.S. )    85,   122  Am.   St.  no  action  will  lie  by  the  plaintiff  against 

Rep.   119,   83   N.   E.   928,   13  Ann.   Cas.  the  defendant  for  resorting  to  such  per- 

82,  and  London  Guarantee  d  Acci.  Co.  v.  suasion ;    although  this  question  is  un- 

Horn    ( 1903 )    206   111.  493,   99   Am.   St.  doubtedly  unsettled  in  the  law. 

Rep.  185,  69  N.  E.  526.  Although  mere  advice  to  an  employer 

8  Quinn  V.  Leathern  [1901]  A.  C.  495,  to  discharge  an  employee,  with  or  with- 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  out  reason,  in  consequence  of  which  the 
65  J.  P.  708,  50  Week.  Rep.  139,  85  L.  employee  is  discharged,  does  not  give 
T.  N.  S.  289,  17  Times  L.  R.  749,  an  him  a  right  of  action,  the  person  giving 
extended  review  of  which  may  be  found  such  advice  cannot  escape  liability 
in  chapter  cxvni.,  §  2732,  note  1.  where    it    is    accompanied    by    libelous 

9  In  Holder  v.  Cannon  Mfg.  Co.  charges.  Hollenbeok  v.  Bistine  ( 1901 ) 
(1905)    138  N.  C.  308,  50  S.  E.  681,  it  114  Iowa,  358,  86  N.  W.  377. 

was  held  that  where  his  employer  had  I"  In  Erdman  v.  Mitchell   (1905)   207 

the  legal  right  to  discharge  plaintiff  at  Pa.  79,  63  L.R.A.  534,  99  Am.  St.  Rep. 

any  time,  a  third  person  would  not  be  783,   56   Atl.   327,   it   was   said,   oiiter, 

liable  for  persuading  the  employer  to  do  that   one   may   lawfully  peaceably   per- 

so,  even  though  actuated  by  an  evil  mo-  suade   another     not     to     hire   a  third 

tive.  person. 

In  Bonsall  v.  Reagan  (1900)  7  Del.  "It  cannot,  probably,  be  safely  aflSrmed 
Co.  Rep.  545,  it  was  held  that  a  com-  that  inducing  one,  by  any  means 
plaint  alleging  that  the  defendant,  "ma-  whatsoever  not  in  themselves  unlawful, 
liciously  intending  to  deprive  the  plain-  to  refuse  a  person  employment,  will 
tiff  of  his  employment  and  means  of  give  a  cause  of  action.  A  wrong  of  that 
livelihood,"  requested  his  employers,  sort  would  be  accomplished,  either,  first, 
"in  order  to  cancel  their  obligation  to  by  the  presentation  of  reasons,  or,  see- 
the defendant,"  to  discharge  the  plain-  ond,  by  means  of  a  conspiracy;  in  the 
tiff,  which  they  did  by  reason  of  this  former  case  there  would  be  no  legal 
request  alone,  failed  to  state  a  cause  of  wrong  if  there  were  no  such  false  as- 
aetlon.  sertions  as  would  support  an  action;  in 

In    Perkins   v,    Pendleton    (1897)    90  the  latter,  if  the  conspiracy  were  made 

Me.  166,  60  Am.   St.  Rep.  252,  38  Atl.  effectual    by    means    of    unlawful    acts, 

96    It  was  said:     Merely  to  induce  an-  ^^^  ^^          ^^^j^  ^^  manifest,  but  what 

other   to    leave    an    employment    or    to  ^j^^jj   ^^  ^^^^^^  unlawful   acts   in   the 

discharge  an  employee  by  persuasion  or  POTisniracv  it  is  not  verv  Pa<fv 

argument,    however    whimsical,    u^rea-  ^^s<\°*  ^  ':°"^,P'^*^y  f  '^  "°*/^'y  ^*7 

sonable,    or    absurd,    is   not    in    and    of  ^o    determine.        Cooley,    Torts,    2d    ed. 

itself   unlawful,   and   we   do   not   decide  P-  ^'^^■ 

that  such  interference  may  become  un-  It  may  be  noted  that  the  above  pas- 
lawful  by  reason  of  the  defendant's  sage  may  not  go  so  far  as  to  state  that 
malicious  motives."  persuasion   is    always   a   means   not   in 

In   Lally  v.  Canticell    (1888)    30  Mo.  itself  unlawful.     It  is  not,  therefore,  at 

App.  524,  it  is  said  that  if  one  is  sub-  variance   with      those     decisions   which 

ject  to  discharge  at  the  will  of  his  em-  hold     persuasion,     under     the     circum- 
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existence  of  an  evil  intent;  while  in  other  jurisdictions  it  is  held 
that  persuasion,  where  employed  "maliciously,"  i.  e.,  for  the  purpose 
of  interfering  with  another's  actual  or  prospective  employment,  is 
prima  facie  an  invasion  of  such  other's  legal  rights,^'  which  must  be 
justified  by  showing  it  to  have  been  employed  in  the  exercise  of  an 
equal  or  superior  right. 

Between  these  two  views  lies  a  middle  ground,  which  is  that  per- 
suasion is,  of  itself,  as  a  matter  of  law,  neither  lawful  on  the  one 
hand,  nor  a  prima  facie  invasion  of  the  servant's  legal  right  on  the 
other.  This  view  seems  to  postulate  the  existence  of  a  sort  of  indefi- 
nite, innominate  right  to  persuade  or  hold  out  inducements  to  an- 
other to  do  an  act  which  he  may  lawfully  do ;  which  right  is  exceeded 
where  the  degree  of  annoyance  produced  by  the  persuasion  is,  under 
all  the  circumstances  of  the  case,  such  as  to  induce  a  reasonably  pru- 


stances  of  the  particular  case,  to  be  an 
invasion  of  the  plaintiff's  legal  rights. 

11  Maliciously  and  without  cause  pro- 
curing the  discharge  of  an  employee  is 
an  actionable  tort,  whether  this  is  ac- 
complished by  intimidation,  slander,  or 
malevolent  advice.  Moran  v.  Dunphy 
(1901)  177  Mass.  485,  52  L.R.A.  115, 
83  Am.  St.  Rep.  289,  59  N.  E.  125. 

Holmes,  J.,  in  a  dissenting  opinion  in 
May  V.  Wood  (1898)  172  Mass.  11,  51 
N.  E.  191,  states  it  to  be  the  settled 
law  of  Massachusetts  that  an  action 
will  lie  for  depriving  a  man  of  possible 
contracts,  as  well  when  the  result  is 
effected  by  persuasion  as  when  it  is  ac- 
complished by  fraud  or  force,  if  the 
harm  is  inflicted  simply  from  malevo- 
lence and  without  some  justifiable  cause. 

In  Tennessee  Goal,  Iron  &  B.  Co.  v. 
Kelly  (1909)  163  Ala.  348,  50  So.  1008, 
it  is  said :  "One  of  the  rights  incident  to 
many,  if  not  all,  contracts  is  to  be  pro- 
tected from  malicious  interference.  A 
contract  between  master  and  servant  is 
one  of  these  contracts,  though  the  con- 
tract of  employment  be  at  will,  and 
though  the  master  be  free  from  liability 
in  discharging  the  servant;  yet  if  the 
discharge  were  wrongfully  or  malicious- 
ly procured  by  a  third  party,  such 
third  party  is  liable  to  the  servant,  and 
the  motive  with  which  the  discharge 
was  procured  may,  in  some  cases,  de- 
termine the  liability  vel  non,  as  well  as 
go  to  the  amount  of  damages.  But  if 
such  third  party,  maliciously  and  with- 
out just  cause,  induce  the  master  to 
discharge  the  servant,  whether  the  in- 


ducement be  false  libels  and  slanders, 
or  successful  persuasion,  it  is  neverthe- 
less an  actionable  tort.  But  if  the 
third  party  had  a  perfect  legal  right  to 
do  what  he  did,  which  resulted  in  the 
discharge  of  the  servant,  it  is  not  an 
actionable  wrong,  though  he  were  ac- 
tuated to  do  this  legal  and  rightful  act 
by  a  malicious  motive  against  the  serv- 
ant." 

In  CMpley  v.  Atkinson  ( 1887 )  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So.  934,  it 
was  held  that  the  fact  there  is  no  right 
of  action  against  the  employer  is  not  a 
bar  to  an  action  against  a  third  per- 
son who,  for  the  purpose  of  inflicting 
injury  upon  the  plaintiff,  has  procured 
his  discharge.  The  court  said:  "It  is 
the  legal  right  of  the  party  to  such 
agreement  to  terminate  it  or  refuse  to 
perform  it,  and  in  doing  so  he  violates 
no  right  of  the  other  party  to  it,  but  so 
long  as  the  former  is  willing  and  ready 
to  perform,  it  is  not  the  legal  right,  but 
is  a  wrong  on  the  part  of  a  third  party, 
to  maliciously  and  wantonly  procure  the 
former  to  terminate  or  refuse  to  perform 
it.  Such     wanton     and     malicious 

interference  for  the  mere  purpose  of  in- 
juring another  is  not  the  exercise  of  a 
legal  right.  Such  other  person  who  is 
in  employment  by  which  he  is  earn- 
ing a  living,  or  otherwise  enjoying  the 
fruits  and  advantages  of  his  industry  or 
enterprise  or  skill,  lias  a  right  to  pursue 
such  employment  undisturbed  by  mere 
malicious  or  wanton  interference  or  an- 
noyance." 
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dent,  reasonably  courageous,  and  not  unreasonably  sensitive  man  to 
forego  his  own  inclinations  in  the  matter.  Under  this  view,  of  which 
a  recent  New  Hampshire  case  '^  appears  to  be  the  sole  exponent,  the 
lawfulness  of  the  persuasion  would  be  a  question  of  fact  to  be  decided 
in  each  particular  case. 

12  Husfeie  V.  Oriffin  (1909)  75  N.  H.  cided  that  the  common  law  governing 
345,  27  L.II.A.  (N.S.)  966,  139  Am.  St.  criminal  conspiracies  offered  a  suffi- 
Rep.  718,  74  Atl.  595,  where  it  is  held  cient  ground  for  holding  the  offenders 
that  one  protesting  against  the  employ-  liable  civilly.  Lohse  Patent  Door  Co. 
ment  of  another,  for  the  sole  purpose  of  v.  Fuelle  (1908)  215  Mo.  421,  22  L.R.A. 
injuring  him,  may  be  held  liable  for  the  (N.S.)  607,  128  Am.  St.  Rep.  492,  114 
damages  due  to  the  consequent  loss  of  S.  W.  997,  and  authorities  there  re- 
employment, viewed.    It  was  soon  perceived,  however. 

The  court  there  said:  "Beyond  the  that  the  argument  was  unsound;  and 
issues  of  fraud  and  malicious  injury  that  the  theory  that  acts  which  might 
lies  one  which  has  caused  much  of  per-  lawfully  be  done  by  one  or  any  number 
plexity  and  conflicting  adjudication,  of  persons,  acting  singly,  were  unlaw- 
How  far  advantage  may  or  may  not  law-  ful  when  done  by  several  acting  by  a 
fully  be  gained  by  appeal,  persuasion,  or  concerted  plan,  was  abandoned  in  most 
threat  of  loss  of  future  favor, — ^whether  jurisdictions.  Boutwell  v.  Marr  (1899) 
those  not  involved  in  the  initial  contest  71  Vt.  1,  43  L.R.A.  803,  76  Am.  St. 
may  be  dragged  into  it  by  these  and  kin-  Rep.  746,  42  Atl.  607;  Toledo,  A.  A.  & 
dred  means, — are  questions  which  courts,  'N.  M.  R.  Co.  v.  Pennsylvania  Co.  ( 1893 ) 
jurists,  and  publicists  have  not  found  19  L.R.A.  387,  5  Inters.  Com.  Rep.  522, 
it  easy  to  answer.  Between  the  early  54  Fed.  730.  Another  ground  taken 
view  tliat  a  peaceful  strike  for  higher  was  that  there  is  in  the  concerted  ac- 
wages  was  inherently  wielded  (Rex  v.  tion  of  the  many  a  coercive  element 
Journeymen-Taylors  [1721]  8  Mod.  11;  which  should  be  placed  on  a  par  with 
Journeymen  Cordwainers'  Case  [1809]  the  use  of  force,  or  with  the  undue  in- 
Yates,  Sel.  Cas.  Ill,  277),  and  the  fluence  sometimes  exercised  over  persons 
theory  that  all  honest  and  peaceful  not  fully  capable  of  protecting  them- 
means  are  permissible  (dissenting  opin-  selves.  Boutwell  v.  Marr,  supra:  Plant 
ion  Vegelalin  v.  Guntner  [1896]  167  v.  Woods  (1900)  176  Mass.  492,  51 
Mass.  92,  35  L.R,A.  722,  57  Am.  St.  Rep.  L.R.A.  339,  79  Am.  St.  Rep.  330,  57 
443,  44  N.  E.  1077),  there  is  room  for  N.  E.  1011;  Gurran  v.  Galen  (1897) 
every  shade  of  opinion.  'It  will  he  152  N.  Y.  33,  37  L.R.A.  802,  57 
seen  that  in  the  different  courts  there  Am.  St.  Rep.  496,  46  N.  E. 
is  considerable  variety  and  some  con-  297;  tiohn  Mfg.  Co.  v.  Bollis  {Bohn 
flict  of  opinion.'  Berry  v.  Donovan  Mfg.  Co.  v.  Northwestern  Lumbermen's 
(1905)  188  Mass.  353,  5  L.R.A.  (N.S.)  Asso.)  (1893)  54  Minn.  223,  21  L.R.A. 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  337,  40  Am.  St.  Rep.  319,  55  N.  W. 
603,  3  Ann.  Cas.  738.  Cases  where  the  1119;  Casey  v.  Cincinnati  Typograplucal 
act  complained  of  was  committed  by  one  Union  No.  3  (1891)  12  L.R.A.  193,  45 
person  alone  are  comparatively  rare,  the  Fed.  135.  The  reasoning  by  which  this 
plain  reason  being  that  peaceful  and  view  has  been  supported  not  infrequent- 
truthful  persuasion,  or  promise  of  fu-  ly  suggests  the  true  solution  of  the 
ture  favor,  by  a  single  individual,  is  difficulty.  The  conclusion  has  been 
not  likely  to  produce  results  of  a  char-  reached  by  deciding  what  was  or  was 
acter  so  grave  as  to  induce  the  injured  not  reasonable  conduct  under  the  cir- 
party  to  seek  redress  through  the  cumstances  of  the  case.  The  more  re- 
courts.  But  when  the  act  is  that  of  cent  authorities  reason  that,  as  the 
many  persons,  the  result  has  not  infre-  right  to  deal  or  not  to  deal  with  others 
quently  been  to  drive  the  injured  party  is  inherent  in  the  idea  of  Anglo  Saxon 
out  of  business,  or  deprive  him  of  an  liberty,  prima  facie  a  man  can  demand 
opportunity  to  labor  at  his  chosen  call-  an  open  market;  and,  since  this  is  so, 
ing.      In   many   cases    it   has   been    de-  one  who  interferes  with  this  free  market 
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2672.  Causing  discharge  by  exercise  of  right  growing  out  of  owner- 
ship or  control  of  property. —  The  decisions  appear  to  warrant  the 
statement  that  one's  right  to  employment — at  least  where  not  for  a 
definite  period  fixed  by  contract — is  not  violated  by  the  exercise  by 
another  of  a  right  growing  out  of  the  ownership  or  control  of  proper- 
ty.   Thus  one  incurs  no  liability,  irrespective  of  his  motive,  by  cutting 

must  justify  his  acts  or  respond  in  geous,  and  not  unreasonably  sensitive 
damages.  Thus  far  these  authorities  man.  Precisely  this  same  standard  is 
are  uniform;  but  when  they  proceed  to  employed  throughout  the  law  of 
the  determination  of  what  amounts  to  nuisance  in  determining  what  degree 
a  justification,  they  differ  widely.  The  of  annoyance  .  .  .  one  must  submit 
cause  is  not  far  to  seek.  The  rule  which  to.'  Jersey  City  Printing  Co.  v.  Cas- 
they  apply  is  that  of  reasonable  con-  sidy  (1902)  63  N.  J.  Eq.  759,  766,  53 
duct,  yet  they  discuss  and  decide  each  Atl.  230,  233.  Occasionally  courts  have 
case  as  though  it  involved  only  a  ques-  recognized  in  a  degree  the  principle  that 
tion  of  law.  In  reality,  the  issue  is  the  question  should  be  treated  as  one  of 
largely  one  of  fact,  and  the  result  is  fact.  'The  judge  rightly  left  to  the  jury 
what  would  be  expected.  Judges  are  the  question  whether,  in  view  of  all  the 
men,  and  their  decisions  upon  complex  circumstances,  the  interference  was  or 
facts  must  vary  as  those  of  juries  was  not  for  a  justifiable  cause.  If  the 
might  on  the  same  facts.  Calling  one  plaintiff's  habits  or  conduct  or  character 
determination  an  opinion  and  the  other  had  been  such  as  to  render  him  an  un- 
a  verdict  does  not  alter  human  nature,  fit  associate  in  the  shop  for  ordinary 
nor  make  that  uniform  and  certain  workmen  of  good  character,  that  would 
which,  from  its  nature,  must  re-  have  been  a  sufficient  reason  for  inter- 
main  variable  and  uncertain.  While  ference  in  behalf  of  his  shopmates.  We 
these  cases  go  too  far  in  what  can  conceive  of  other  good  reasons.  But 
they  decide  as  questions  of  law,  yet  the  the  evidence  tended  to  show  that  the 
test  they  constantly  declare  they  are  only  reason  for  procuring  his  discharge 
applying  is  the  true  one.  The  standard  was  his  refusal  to  join  the  union.  The 
is  reasonable  conduct  under  all  the  cir-  question,  therefore,  is  whether  the  jury 
cumstances  of  the  case.  Berry  v.  Dono-  might  find  that  such  an  interference 
van  (1905)  188  Mass.  353,  5  L.R.A.  was  unlawful.'"  Berry  v.  Donovan 
(N.S.)  899,  108  Am.  St.  Rep.  499,  74  (1905)  188  Mass.  353,  357,  5  L.R.A. 
N.  E.  603,  3  Ann.  Cas.  738;  Macauley  (N.S.)  899,  108  Am.  St.  Rep.  499,  74 
Bros.  v.  Tiemey  (1895)  19  R.  I.  255,  N.  E.  603,  3  Ann.  Cas.  738.  "There  is 
37  L.R.A.  455,  61  Am.  St.  Rep.  770,  33  no  such  difficulty  in  dealing  with  the 
Atl.  1;  Doremus  v.  Hennessy  (1898)  question  here  as  has  been  met  with  else- 
176  111.  608,  43  L.R.A.  797,  68  Am.  St.  where,  and  it  is  not  necessary  to  at- 
Rep.  203,  52  N.  E.  924,  54  N.  E.  524.  tempt  to  reconcile  the  conflict  which  has 
('What  is  the  measure  or  test  by  which  resulted  from  the  application  of  a  view 
the  conduct  of  a  combination  of  persons  which  does  not  obtain  in  this  jurisdic- 
must  be  judged  in  order  to  determine  tion.  In  this  state  the  question  of  rea- 
whether  or  not  it  is  an  unlawful  inter-  sonable  conduct,  whether  in  relation  to 
ference  with  freedom  of  employment  in  tangible  property  or  to  intangible  rights, 
the  labor  market,  and  as  such  injurious  is  one  of  fact.  Ladd  v.  Granite  State 
to  an  employer  of  labor  in  respect  of  Bride  Co.  (1894)  68  N.  H.  185,  37  Atl. 
his  "probable  expectancies,"  has  not  as  1041,  and  cases  cited.  But  while  the 
yet  been  clearly  defined.  Perhaps  no  question  to  be  settled  is  within  the 
better  definition  could  be  suggested  than  province  of  the  jury,  there  are  still  legal 
that  which  may  be  framed  by  eon-  propositions  involved  in  the  case.  It 
veniently  using  that  important  legal  must  be  determined  whether  there  is 
fictitious  person  who  has  taken  such  a  anything  for  the  jury  to  weigh, — 
large  part  in  the  development  of  our  whether  the  evidence  is  not  conclusive 
law  during  the  last  fifty  years, — the  one  way  or  the  other  upon  the  issue  of 
reasonably    prudent,    reasonably    coura>    reasonable  conduct." 


§  2673] 


INTERFERENCE  WITH  EMPLOYMENT. 


8271 


off  the  supply  of  water  furnished  by  him  to  a  mill  operated  by  plain- 
tiff's employer,  in  consequence  of  which  the  mill  is  obliged  to  shut 
down,^  or  by  exercising  his  right  to  say  who  shall  be  allowed  to  come 
upon  property  on  which  the  plaintiff  and  his  employer  are  only 
licensees.* 

2673.  Causing  discharge  by  exercise  of  right  growing  out  of  con- 
tract.—  A    right    resting    in    contract,    whether    with    the    employ- 


1  In  Tennessee  Coal,  Iron  d  R.  Co.  v. 
Kelly  (1909)  163  Ala.  348,  50  So.  1008, 
it  was  held  that  evidence  that  defend- 
ant cut  of  a  supply  of  water  fur- 
nished by  it  to  the  mill  operated  by 
plaintiff's  employer,  for  the  purpose  of 
causing  the  mill  to  shut  down,  to  the 
end  of  encompassing  the  discharge  of 
plaintiff  and  others  of  their  employees 
objectionable  to  the  defendant,  is  not 
properly  admissible  in  an  action  for 
causing  such  discharge;  upon  the 
ground  that,  assuming  the  contract  to 
furnish  water  to  have  been  broken,  the 
plaintiflF  had  no  such  Interest  in  its  per- 
formance as  would  entitle  him  to  re- 
cover anything  on  account  of  its  breach; 
and  that  if,  on  the  other  hand,  the  de- 
fendant had  a  right  to  shut  off  the 
water,  and  exercised  that  right,  plain- 
tiff could  not  complain,  even  though  de- 
fendant was  actuated  to  do  so  by  malice 
toward,  and  the  desire  to  injure,  him. 

8  In  Rayoroft  v.  Tayntor  (1896)  68 
Vt.  219,  83  L.R.A.  225,  54  Am.  St.  Rep. 
882,  35  Atl.  53,  it  appeared  that  the 
plaintiff  had  been  in  the  employ  of  one 
who  had  obtained  from  the  defendant, 
the  superintendent  of  a  granite  quarry, 
leave  to  go  upon  the  quarry  and  cut 
some  of  the  poor  granite  into  paving 
stone  upon  paying  the  agreed  price 
therefor.  This  contract  was  for  no 
definite  period,  and  was  terminable  at 
the  pleasure  of  either  party.  The  plain- 
tiff was  employed  under  an  arrangement 
terminable  at  the  pleasure  of  either 
Jjarty,  but  with  an  understanding  that  he 
would  be  employed  through  the  winter. 
Plaintiff  having  had  a  controversy  with 
the  defendant  over  a  business  transac- 
tion between  them,  the  defendant  told 
plaintiff's  employer  that  if  he  did  not 
discharge  the  plaintiff  he  could  no 
longer  cut  paving  blocks  on  the  prem- 
ises, whereupon,  and  because  the  defend- 
ant demanded  he  should  do  so  or  leave, 
his    employer    discharged    the    plaintiff. 


Upon  this  state  of  facts  it  was  held  that 
the  court  erred  in  failing  to  direct  a 
verdict  for  defendant.  In  the  course  of 
the  opinion,  it  is  said:  "The  authori- 
ties cited  for  the  plaintiff  clearly  estab- 
lish that  if  the  defendant,  without  hav- 
ing any  lawful  right,  or  by  an  act  or 
threat  aliunde  the  exercise  of  a  lawful 
right,  had  broken  up  the  contract  rela- 
tion existing  between  the  plaintiff  and 
Libersont,  maliciously  or  unlawfully, 
although  such  relation  could  be  termi- 
nated at  the  pleasure  of  either,  and  dam- 
age had  thereby  been  occasioned,  the 
party  damaged  could  have  maintained 
an  action  against  the  defendant  there- 
for. But  the  same  authorities  clearly 
establish  that  if  the  defendant's  act  or 
threatened  act  was  one  which,  in  his 
relation  to  the  property  and  parties,  he 
had  a  lawful  right  to  perform,  unless  it 
involved  a  superior  right  of  the  plain- 
tiff, gave  the  plaintiff  no  right  of  ac- 
tion, though  it  occasioned  a  loss  to  him, 
and  was  actuated  by  a  desire  to  injure." 
This  decision  appears  to  proceed  on  the 
theory  that  the  plaintiff  was  in  the  posi- 
tion of  a  licensee  on  the  quarry,  and 
therefore  that  his  right  to  be  employed 
there  was  inferior  to  that  exercised  by 
the  defendant  to  determine  who  should 
be  permitted  upon  the  quarry.  This 
theory  serves  to  reconcile  the  case  with 
other  decisions  with  which  it  might 
otherwise  seem  to  be  at  variance. 

But  had  the  plaintiff  been  employed 
for  a  definite  time,  would  the  right  of 
defendant  have  been  deemed  equal  or 
superior  to  that  of  plaintiff?  Compare 
Russel  V.  Mercer,  Newfoundl.  Rep. 
(1884-1896)  307  (more  fully  set  forth 
in  §  2671,  note  1),  where  the  owner  of 
a  fishing  vessel  was  held  liable  for  in- 
terfering with  plaintiff's  employment  by 
refusing  to  permit  him  to  embark  there- 
on with  his  employer,  of  whom  the 
owner  was  the  "supplier"  in  a  fishing 
venture. 
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er  or  the  person  employed,  may  be  exercised  with  the  effect  of  inter- 
fering with  anothei-'s  employment,  without  violating  his  legal  rights. 

Thus,  a  telegraph  company  is  not  liable  for  exercising  its  right, 
reserved  in  its  lease  of  a  wire,  to  have  employed  only  such  operators 
as  are  satisfactory  to  it.^  So,  one  may  lawfully  object  to  the  employ- 
ment by  another  of  his  former  employee,  where  it  has  been  agreed 
between  them  that  neither  will  employ  a  former  employee  of  another 
for  a  certain  period  after  the  termination  of  the  relation ;  ^  and  the 
second  employer,  who  discharges  an  employee  in  pursuance  of  such 
an  arrangement,  cannot  be  held  liable  on  the  ground  of  conspiracy.^ 

But  the  justification,  to  be  of  any  avail,  must  cover  the  means  used, 
as  well  as  the  end  in  view,*  and  it  is  no  justification  for  conspiring  to 
interfere  with  another's  rights  under  a  contract  of  employment  for 
a  definite  period,  by  a  threat  to  strike,  that  such  employment  is  be- 
lieved in  good  faith  to  be  in  violation  of  a  previous  agreement  with 
the  employer,^  nor  even,  it  would  seem,  where  it  is  actually  in  viola- 

1  In  O'Brien  v.  Western  U.  Teleg.  Go.  '  In  Baker  v.  Metropolitan  L.  Ins. 
(1911)  62  Wash.  598,  114  Pac.  441,  an  Go.  (1901)  23  Ky.  L.  Rep.  1174,  55 
action  against  a  telegraph  company  for  L.R.A.  271,  64  S.  W.  913,  it  was  held 
causing  the  discharge  of  plaintiflf,  who  that  an  insurance  company  could  not 
was  employed  in  a  newspaper  oflBoe  to  be  held  liable,  on  the  ground  of  conspir- 
operate  a  wire  leased  from  the  com-  acy,  for  dismissing  a  solicitor  not  em- 
pany  under  a  contract  providing  that  ployed  for  any  definite  time,  although  it 
tlie  lessee  should  employ  operators  sat-  did  so  in  pursuance  of  an  agreement 
isf  actory  to  the  lessor,  it  was  held  that  with  another  insurance  company  by 
the  defendant  was  not  liable  to  an  oper-  whom  the  plaintiff  had  formerly  been 
ator  for  causing  his  discharge,  regard-  employed,  that  neither  would  employ  a 
less  of  improper  motives,  since  it  had  solicitor  who  had  ceased  to  work  for 
the  right  to  say  who  should  use  its  the  other  until  two  years  after  he  had 
property.  ceased  to  work;  the  act  done  by  the  em- 

2  In  Baker  v.  Sun  L.  Ins.  Co.  ( 1901 )  ployer  being  in  pursuance  of  an  absolute 
23  Ky.  L.  Rep.  1178,  64  S.  W.  967,  it   right. 

was  held  that  plaintiff's  former  em-  *  See  opinion  of  Collins,  M.  R.,  in 
ployer,  an  insurance  company,  was  not  Read  v.  Friendly  Soc.,  infra. 
liable  for  plaintiff's  discharge  by  an-  6  In  Read  v.  Friendly  Soc.  [1902]  2 
other  company,  caused  by  the  operation  K.  B.  732,  1  B.  R.  0.  503,  71  L.  J.  K. 
of  an  agreement  between  the  two  com-  ]3_  jj-_  g  994  g-j  Week.  Rep.  115  87 
panics  that  neither  would  employ  a  l.'  T.'n.  S.  493,  19  Times  L.  R.  20,  66 
solicitor  who  had  been  in  the  service  of  j_  p_  322,  it  was  held  that  an' action 
the  other  until  two  years  after  he  had  ^^^^^  jjg  ^  j^g^  ^  ^^^^^  ^^j^^  ^^^ 
ceased  work,  no  coercion  or  deception  procuring  an  employer  to  break  a  con- 
bemg  employed.  tract    of     apprenticeship    by     giving    a 

The  force  of  this  decision  as  authority  notice  that,  if  the  engagement  of  the 
for  the  point  to  which  it  is  cited  is  plaintiff  as  an  apprentice  should  be  con- 
somewhat  diminished  by  the  fact  that  tinued,  other  employees  who  were  mem- 
the  Kentucky  courts  do  not  recognize  bers  of  the  union  would  be  called  out. 
malicious  persuasion  as  actionable,  even  even  though  plaintiff's  employment  may 
where  employed  to  induce  the  violation  have  been  believed,  in  good  faith,  to  be 
of  a  contract.   See  chapter  cxili.,  §  2597.   in    violation    of    a    previous    agreement 

See  also  note  7,  infra.  between  the  union  and  the  employer. 
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tion  of  such  an  agreement.*  But  where  the  means  employed  are  not 
unlawful,  the  existence  of  a  prior  contract  may  constitute  a  justi- 
fication.'' 

The  existence  of  a  voidable  or  invalid  contract  of  apprenticeship 
will  not  justify  interference  with  the  employment  by  another  of  the 
alleged  apprentices.*  And  an  illegal  contract  is  no  justification  for 
interference.' 

6  Collins,  M.  E.,  in  Read  v.  Friendly  quence  may  ensue  that  B  will  be  liable 
Soo.  supra,  took  the  ground  that,  what-  to  0  in  damages  for  breaking  it." 
ever  rights  the  defendants  might  have  8  It  is  no  justification  for  procuring 
had  under  their  contract  with  the  em-  plaintiff's  discharge  by  representing  that 
ployer,  they  had  no  right  to  take  the  he  was  defendant's  indentured  appren- 
law  into  their  own  hands,  and  compel  tice,  that  an  indenture  of  apprentice- 
the  employer  by  coercion  to  give  effect  ship  existed,  where,  by  reason  of  the 
to  their  view  of  a  disputed  obligation  plaintiff's  infancy,  it  was  voidable  by 
by  breaking  his  contract  with  the  plain-  him.  Clark  v.  Goddard  (1863)  39  Ala. 
tiffs.  In  this  opinion  Cozens-Hardy,  164,  84  Am.  Dec.  777. 
L.  J.,  concurred.  In  Lally  v.  Cantwell   (1890)    40  Mo. 

Stirling,  L.  J.,  however,  said  that  if  App.  44,  it  was  held  that  the  existence 
the  rules  of  the  union  by  which  the  of  an  invalid  contract  of  apprentice- 
employer  had  agreed  to  abide  "were  ship  did  not  justify  the  defendant  in 
applicable  to  persons  in  the  position  of  circulating  among  employers  in  his  line 
the  plaintiff,  there  would  be,  to  say  the  of  business  a  notice  to  the  effect  that 
least,  a  serious  question  whether  the  plaintiff  was  an  apprentice  in  his  shop 
justification  set  up  by  the  defendants  not  out  of  his  time,  and  that  he  had 
was  not  made  out,"  but  held  the  rule  quit  work  without  cause,  and  referring 
in  question  not  to  apply  to  the  plaintiff,  them  to  a  provision  in  the  by-laws  of 
He  further  said:  "I  do  not  think  that  their  association  that  no  member  shall 
the  present  defendants  occupy  a  better  employ  any  helper  or  apprentice  who 
position  than  a  defendant  setting  up  has  previously  worked  for  another, 
privilege  in  an  action  for  libel  or  slan-  without  the  written  recommendation  of 
der;   and  as  they  fail  to  establish  the  the  latter. 

existence  of  the  contract  on  which  they  In  Blumenthal  v.  Shaw  (1897)  23  C.  C. 
rely,  I  think  that  they  fail  in  their  de-  A.  590,  39  U.  S.  App.  490,  77  Fed.  954, 
fense.  I  desire  to  express  no  opinion  it  was  held  that  one  who  was  in  service 
on  the  important  question  whether,  if  under  an  indenture  of  apprenticeship 
the  contract  had  been  such  as  they  be-  supposed  to  be  valid,  but  not  so  in  fact, 
lieved  it  to  be,  they  would  have  been  and  who  had,  in  consequence  of  some 
justified  in  point  of  law  in  doing  what  dissatisfaction,  been  discharged,  had  a. 
they  did."  cause  of  action  against  his  former  em- 

'  See  dictum  of  Buckley,  L.  J.,  in  ployer  for  the  act  of  his  superintendent 
Smithies  v.  National  Asso.  [1909]  1  K.  in  notifying  other  manufacturers  in 
B.  310,  at  p.  337 :  "No  doubt  there  are  that  line  in  the  city  that  plaintiff,  an 
circumstances  in  which  A  is  entitled  to  apprentice,  had  left  without  cause,  and 
induce  B  to  break  a  contract  entered  requesting  other  manufacturers  not  to 
into  by  B  with  C.  Thus,  for  instance,  employ  him,  and  in  requesting  some 
if  the  contract  between  B  and  C  is  one  who  had  employed  him  in  ignorance  of 
which  B  could  not  make  consistently  his  identity,  to  discharge  him,  in  con- 
with  his  preceding  contractual  obliga-  sequence  of  which  plaintiff  was  obliged 
tions  towards  A,  A  may  not  only  in-  to  go  elsewhere  to  obtain  employment, 
duce  him  to  break  it,  but  may  invoke  9  Illinois  Steel  Co.  v.  Brenshall 
the  assistance  of  a  court  of  justice  to  (1908)  141  111.  App.  36,  where  the 
make  him  break  it.  If  B,  having  agreed  plaintiff  had  been  discharged  in  pursu- 
to  sell  a  property  to  A,  subsequently  ance  of  an  agreement  between  two  em- 
agrees  to  sell  it  to  C,  A  of  course  may  ployers  to  force  a  settlement  and  the 
restrain  B  by  injunction  from  carrying  execution  of  a  release  by  anyone  in- 
cut B's  contract  with  C,  and  the  conse-  jured  in  the  employ  of  the  other,  by  pre- 
M.  &  S.  Vol.  VII.— 518. 
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As  to  liability  for  procuring  a  servant's  discharge  by  notifying  the 
employer  of  his  assignment  of  his  wages,  see  §  2676,  post. 

2674.  Interference  with  employment  by  operation  of  closed  shop 
agreements. — AVhile  a  labor  union  cannot  seek  to  coerce  the  employer 
to  discharge,  solely  on  the  ground  that  he  is  not  a  member,  one  whom 
it  refuses  to  admit  to  membership,^  it  may  lawfully  restrict  its  mem- 
bership, although  the  consequence  may  be  that  individuals  who  are 
not  members  will  be  unable  to  obtain  employment.^ 

So,  it  has  been  held  that  an  employee  cannot  enjoin  the  carrying 
out  of  a  contract  (made  upon  the  settlement  of  differences  between 
the  parties,  and  not  for  the  purpose  of  inflicting  injury  upon  non- 
union employees),  between  his  employer  and  certain  labor  unions,  to 
the  effect  that  after  a  certain  date  the  employer  will  employ  no  one 
but  members  of  such  unions,  and  will  discharge  all  employees  who 
shall  refuse  to  avail  themselves  of  the  opportunity  to  become  members 
of  such  unions.^ 

But  an  agreement  between  a  labor  association  and  an  employers' 
association,  that  all  employees  of  the  members  of  the  latter  associa- 
tion shall  be  members  of  the  former  association,  and  that  no  employee 

senting  him  the  alternative  of  discharge  the  union  as  a  member,  in  order  to  in- 

by   the   company    in   whose   employ   he  terfere  with  his  employment, 

was    injured   and     the    refusal   of    the  *  Mayer  v.  Journeymen  Stonecutters' 

other  to  employ  him,  or  to  retain  him  Asso.   (1890)   47  N.  J.  Eq.  519,  20  Atl. 

in  its  employment.  492. 

Curran  v.  Galen  (1897)  152  N.  Y.  33,  Sin  Kissam  v.  United  States  Print- 
37  L.R.A.  802,  57  Am.  St.  Rep.  496,  46  ing  Co.  (1910)  199  N.  Y.  76,  92 
N.  E.  297,  where  plaintiff  was  dis-  N.  E.  214,  an  action  for  an  injunction 
charged  in  pursuance  of  an  agreement  to  prevent  the  carrying  out  of  a  con- 
between  a  labor  association  and  an  em-  tract  between  the  plaintiff's  employer 
ployers'  association  that  all  employees  and  certain  labor  unions,  to  the  effect 
of  the  members  of  the  latter  associa-  that,  after  a  certain  date,  the  employer 
tion  should  be  members  of  the  former  would  employ  none  but  members  of 
association,  and  that  no  employee  should  such  unions,  and  would  discharge  all 
work  for  a  longer  period  than  four  employees  who  should  refuse  to  avail 
weeks  without  becoming  a  member.  themselves    of    the    opportunity    to    be- 

1  Lucke  V.  Clothing  Gutters'  &  T.  As-  come    members    of    such    unions ;     the 

semlly    (1893)    77   Md.  396,   19   L.R.A.  complainants  alleging  that  the  effect  of 

408,  39  Am.  St.  Rep.  421,  26  Atl.  505.  the   contract   would   be   to   cause   their 

But  in  Kex  v.  Day  (1905)  17  Can.  discharge  and  that  of  many  others  sim- 
Crim.  Cas.  403,  6  Ont.  Week.  Rep.  470,  ilarly  situated,  and  to  prevent  them 
it  was  held  that  the  refusal  of  a  trade  from  obtaining  employment  elsewhere, 
union  to  admit  an  applicant  for  mem-  and  that  complainants  were  without 
bership,  and  the  communication  of  such  adequate  remedy  at  law, — it  was  held 
refusal  to  the  applicant's  employer,  who  that  where  it  was  found  as  a  fact  that 
had  agreed  to  employ  only  union  men,  as  the  execution  of  such  agreement  resulted 
a  consequence  of  which  he  was  dis-  in  great  financial  benefit  to  the  em- 
charged,  was  not  sufficient  to  support  a  ployer  and  disposed  of  the  dift'erences 
charge  of  conspiracy  to  prevent  the  between  the  parties;  that  the  agree- 
applicant  from  working  at  his  trade,  ment  was  not  entered  into  for  the  pur- 
where  it  was  not  shown  that  there  was  pose  of  gratifying  malice  against  the 
any  agreement  to  refuse  to  admit  him  to  nonunion  employees,  or  of  inflicting  in- 
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shall  work  for  a  longer  period  than  four  weeks  without  becoming  a 
member,  is  illegal  as  unduly  restricting  the  freedom  of  the  citizen 
to  pursue  his  lawful  trade  or  calling,  and  as  tending  toward  mo- 
nopoly, and  constitutes  no  defense  to  an  action  for  conspiracy  by  an 
employee  who  is  discharged  in  pursuance  of  such  agreement,  because 
of  his  refusal  to  become  a  member  of  the  labor  association.* 

This  decision  is  followed  in  a  Massachusetts  case  ^  which  holds  that 
a  contract  between  an  employer  and  a  labor  union  obligating  the  em- 
ployer to  retain  in  his  employ  no  one  objectionable  to  the  union  for 

jury  upon  them;  that  it  was  not  the  is  not  void  as  against  public  policy, 
object  of  the  defendants  to  compel  the  C'urran  v.  Galen  is  distinguished  upon 
plaintiffs  to  join  the  unions;  that  no  the  ground  that  the  agreement  and  acts 
pressure,  so  imperative  as  to  amount  to  there  in  question  were  of  such  a  char- 
compulsion,  was  exercised  upon  the  em-  acter  as  unduly  to  restrict  the  freedom 
ployer  with  regard  to  the  discharge  of  of  those  engaged  in  the  same  line  of 
plaintiffs  from  their  employment;  and  occupation,  as  a  penalty  for  refusing  to 
that  there  was  no  conspiracy  to  compel  join  the  defendant's  organization, 
the  plaintiffs  to  join  the  unions  or  solely  Jacobs  v.  Cohen,  however,  was  an  ac- 
to  injure  them  in  their  employment, —  tion  on  behalf  of  the  union  against  the 
the   complaint   was   properly   dismissed,  other  party  to  the  contract  to  recover 

An    employee   cannot    enjoin   the    en-  the  amount  of  a  promissory  note  given 

forcement  of  an  agreement  between  his  as    security    for    its    performance,    and 

employer  and  a  labor  union,  by  which  therefore    is    an    adjudication    only    of 

the  employer  agrees  to  use  union  labor  the  validity  of  such  contract  so  far  as 

only,  although  its  enforcement  will  re-  public  policy   is   concerned,   and  is   not 

suit  in  his  discharge,  where  it  appears  necessarily  determinative  of  the  rights 

that  the  purpose  of  the  agreement  was  of  one  whose  discharge  follows  as  a  re- 

not   injury   to   the   nonunion   men,   but  suit  of  such  contract  and  of  his  failure 

the   advancement   of  the   legitimate   in-  to  become  a  member  of  the  union, 

terests  of  the  union  employees.  Mills  v.  i  Berry  v.  Donovan   (1905)   188  Mass. 

United  States   Printing   Co.    (1904)    99  353,  5  L.R.A.  (N.S.)    899,   108  Am.   St. 

App.  Div.  605,  91  N.  Y.  Supp.  185.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 

iCurran  v.   Qalen    (1897)    152  N.  Y^.  In  this  case  the  court  said :  "The  case  of 

33,  37  L.R.A.  802,  57  Am.  St.  Rep.  496,  Curran    v.    Galen,    in    the    decision    of 

46  N.  E.  207.  which   the   judges   of   the   court   of   ap- 

The  case  of  Curran  v.  Galen,  supra,  peals  were  unanimous,  fully  covers  the 
is  distinguished  in  Jacols  v.  Cohen  present  case.  The  principle  involved  ini 
(1905)  183  N.  Y.  207,  2  L.R.A.  (N.S.)  each  of  the  two  cases  is  the  same,  and 
292,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  the  language  of  the  opinion  in  that  case- 
5  Ann.  Cas.  280,  in  which  it  was  held  in  its  application  to  this  is  decisive." 
that  an  agreement  voluntarily  made  by  The  court  also  said:  "The  gain  whichi 
an  employer  with  his  workmen,  concern-  a  labor  union  may  expect  to  derive- 
ing  the  conduct  of  his  business  for  a  from  inducing  others  to  join  it  is  not 
year,  to  employ  as  laborers  none  but  an  improvement  to  be  obtained  directly 
members  of  a  particular  labor  union,  the  in  the  conditions  under  which  the  men 
restrictions  of  which  contract  are  not  are  working,  but  only  added  strength  for 
of  an  oppressive  nature,  operating  gen-  such  contests  with  employers  as  may 
erally  in  the  community  to  prevent  arise  in  future.  An  object  of  this  kind 
craftsmen  from  obtaining  employment  is  too  remote  to  be  considered  a  benefit 
and  earning  their  livelihood,  and  which  in  business,  such  as  to  justify  the  in- 
is  not  alleged  to  have  been  intended  to  iliction  of  intentional  injury  upon  a 
injure  other  workmen,  or  to  have  been  third  person  for  the  purpose  of  obtain- 
made  with  a  malicious  motive  to  coerce  ing  it.  If  such  an  object  were  treated 
any  to  their  injury  through  their  as  legitimate,  and  allowed  to  be  pur- 
threatened  deprivation  of  all  opportu-  sued  to  its  complete  accompliahraent, 
nity  of  pursuing  their  lawful  vocation,  every   employee   would     be  forced   into 
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any  cause  does  not,  of  itself,  justify  interference  with  a  workmen's 
employment  by  one  who  secured  the  contract  on  behalf  of  the  union. 

That  a  labor  union  was  not  actuated  by  a  desire  to  injure,  in  pro- 
curing the  execution  of  a  closed-shop  agreement,  is  shown  by  a  clause 
therein  that  all  employees  then  in  the  employer's  service  may  be 
admitted  to  the  union.^ 

2675.  Interference  with  employment  by  exercise  of  right  to  refrain 
from  contracting. — While  one  is  justified  in  interfering  with  another's 
employment  by  refusing  to  contimie  a  contract  with  his  employer,^ 
it  seems  he  is  not  justified  in  threatening  to  terminate  the  con- 
tract where  he  may  not  legally  do  so.^  Nor  is  he  liable  for  inter- 
ference occasioned  by  his  exercise  of  his  right  to  refrain  from  con- 
tracting, as,  for  example,  by  declining  to  insure  the  plaintiff's 
employer    against   liability,'    or  declining   to    insure    anything    on 


membership  in  a  union,  and  the  unions, 
by  a  combination  of  those  in  different 
trades  and  occupations,  would  have 
complete  and  absolute  control  of  all  the 
industries  of  the  country.  Employers 
would  be  forced  to  yield  to  all  their  de- 
mands or  give  up  business.  The  attain- 
ment of  such  an  object  in  the  struggle 
with  employers  would  not  be  competi- 
tion, but  monopoly.  A  monopoly  con- 
trolling anything  which  the  world  must 
have  is  fatal  to  prosperity  and  progress. 
In  matters  of  this  kind  the  law  does  not 
tolerate  monopolies.  The  attempt  to 
force  all  laborers  to  combine  in  unions 
is  against  the  policy  of  the  law  because 
it  aims  at  monopoly." 

6  Mills  v.  United  States  Printing  Co. 
(1904)  9?  App.  Div.  605,  91  N.  Y.  Supp. 
185.  And  see  also  Kissam  v.  United 
States  Printing  Co.  (1910)  199  N.  Y.  76, 
92  N.  E.  214,  set  out  in  note  3,  supra. 

1  One  who  causes  a  servant's  discharge 
by  terminating  a  contract  with  his  em- 
ployer by  mutual  consent,  in  conse- 
quence of  which  the  plaintiflf  is  thrown 
out  of  employment,  is  not  liable  there- 
for, though  actuated  by  malice  toward 
the  servant.  Tennessee  Coal,  Iron  £  R. 
Co.  v.  Kelly  (1909)  163  Ala.  348,  50 
So.  1008. 

2  One  who  procures  an  employee's  dis- 
charge by  threatening  to  cancel  imme- 
diately an  insurance  policy  terminable 
only  upon  five  days'  notice  cannot  claim 
that  such  discharge  was  procured  by 
the  exercise  of  a  legal  right.  London 
Ghiarantee  £  Acci.  Co.  v.  Born   (1903) 


206   111.  493,   99  Am.   St.  Rep.   185,   69 
N.  E.  526. 

8  In  Mackenzie  v.  Iron  Trades  Em- 
ployers' Ins.  Asso.  Sc.  Sess.  Cas. 
(1909-10)  79,  a  workman  brought  an  ac- 
tion for  damages  against  an  insurance 
company  which  undertook  the  insur- 
ance of  employers  against  risks  under 
the  workmen's  compensation  act.  He 
averred  that  the  company  were  in  the 
habit  of  issuing  to  insurers  lists  of 
workmen  "whom  they  insist  shall  not 
be  employed  by  said  parties,"  that  they 
had  unwarrantably  placed  his  name  on 
these  lists,  and  that,  in  consequence 
thereof,  he  had  on  two  occasions  been 
dismissed  from  his  employment,  and  on 
a  third  occasion  had  been  refused  em- 
ployment after  having  been  engaged.  It 
was  held  that  the  averments  disclosed 
no  actionable  wrong.  The  court  said: 
"Now,  the  first  point  that  I  want  to 
make  clear  is  that  the  action  as  laid  is 
not  an  action  of  slander.  Whether 
there  are  facts  here  out  of  which  it 
would  be  possible  to  make  an  action  of 
slander  I  do  not  know.  But,  if  I  may, 
so  to  speak,  figure  facts,  I  can,  of  course, 
understand  that  there  might  be  an  action 
of  slander  for  including  the  name  of  a 
person  in  a  list,  there  being  a  proper 
averment  that  that  list  was  headed  by 
a  statement,  or  by  long  practice  prac- 
tically included  the  statement,  that  the 
names  in  the  list  were  of  persons  in 
some  way  unworthy  of  trust,  and  that 
consequently  the  inclusion  in  such  a  list 
of  the  name  of  a  person  in  circum- 
stances which  made  the  statement  that 
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uas  thereby  brought  against  }iim  a 
false  statement,  was  slanderous.  I 
need  only  remind  your  Lordships  of  the 
many  cases  we  have  had  as  to  the  in- 
clusion of  the  names  of  persons  in  what 
are  commonly  known  as  black  lists.  But 
that  is  not  this  case.  It  is  clear  that, 
from  the  averments  that  I  have  read, 
conspiracy  is  not  in  this  case.  It  is  the 
action  of  one  insurance  company,  and 
one  insurance  company  alone.  I  think, 
therefore,  that  the  next  step  is,  in  order 
to  make  this  averment  relevant,  that 
there  must  needs  have  been  some  de- 
scriptive condescendence  of  illegal 
means  employed,  and  it  is  there  that  I 
find  the  averment  insufficient.  They  is- 
sue, says  the  pursuer,  lists  of  workmen 
whom  they  insist  shall  not  be  employed. 
What  is  the  meaning  of  the  word 
'insist?'  or  how  is  it  hinted  that  the  in- 
surance company  can  insist?  It  is  just 
there  that  the  pursuer's  case  seems  to 
me  to  fail,  and  fail  for  this  very  good 
reason,  that,  if  he  had  gone  on,  he  would 
have  had  either  to  condescend  on  some 
means  which  in  themselves  denoted  il- 
legality, or  he  would  have  had  to  con- 
descend on  means  which  at  once  would 
have  vindicated  themselves  by  showing 
they  were  lawful.  What  I  mean  is  this: 
I  am  taking  the  answer  here  of  the  de- 
fenders,— and,  of  course,  I  am  not  taking 
the  answer  as  being  in  any  sense  proved, 
for  this  matter  of  competency  and  ir- 
relevancy must  be  taken  on  the  aver- 
ments of  the  pursuer  alone, — I  am  mere- 
ly taking  it  by  way  of  illustration  in 
order  to  figure  what  would  have  hap- 
pened if  the  pursuer  had  gone  on,  for 
the  purpose  of  explaining  what  he 
meant  by  'insist'  to  specify  the  thing 
which  the  defenders  say  was  the  thing 
actually  done.  What  the  defenders  say 
is  that  they  do  issue  lists  containing 
the  names  of  persons  whose  insurance 
the  defenders  decline  to  undertake. 
Now,  supposing  the  pursuer  had  said 
in  so  many  words,  in  his  condescendence, 
they  issue  these  lists  of  persons  whose 
insurance  they  decline  to  undertake,  and 
the  result  of  that  is  that  the  various 
employing  firms,  in  order  to  accom- 
modate themselves  to  the  demands  of 
the  insurance  company,  refuse  to  em- 
ploy persons  whom  the  insurance  com- 
pany decline  to  insure.  I  cannot  doubt 
if  that  had  been  said  it  would  have 
been  held  that  it  fell  short  of  relevancy, 
because  it  is  quite  clear  that  an  insur- 
ance company  is  not  bound  to  insure 
everyone.      They    are      entitled    to    say 


'Well,  I  do  not  wish  to  insure  so-and-so 
and  so-and-so.'  That  is  part  of  their 
own  freedom  in  conducting  their  own 
trade.  Although,  there  again,  if  you 
had  not  been  dealing  with  the  action  of 
a  single  person,  but  had  been  dealing 
with  a  conspiracy  to  prevent  a  person 
being  insured,  then  there  might  be  a 
perfectly  actionable  wrong.  The  pur- 
suer commences  by  referring  to  lists  of 
workmen  whom  he  alleges  that  the  de- 
fenders 'insist  shall  not  be  employed'  by 
parties  insuring  with  them.  But  what 
is  the  sanction?  None  is  expressed. 
But,  having  regard  to  the  nature  of  the 
contract  assumed  between  the  defend- 
ers and  those  insuring  with  them,  only 
one  can  be  implied,  and  I  think  it  is 
matter  of  necessary  implication.  It  is, 
if  you  decline  our  condition,  and  hold 
yourself  free  to  employ  those  listed  per- 
sons, we  decline  to  insure  you,  or  at  least 
we  decline  to  insure  you  against  the  par- 
ticular listed  risks.  In  such  condition 
I  see  nothing  illegal  or  unreasonable. 
The  defenders  are  free  to  contract  or  not 
to  contract,  and  they  are  equally  free 
to  decline  to  contract  except  on  their 
own  conditions.  By  holding  themselves 
out  as  insurers,  they  are  not,  like  the 
hotel  keeper,  bound  to  receive  or  to  in- 
sure all  comers.  I  can  also  see  that 
in  the  concern  of  self-interest  it  may  be 
even  necessary  for  the  defenders  to 
make  such  conditions.  But  I  do  not 
think  that  it  would  be  competent  to  in- 
quire into  the  justification  for  their  ac- 
tion. Even  if  the  defenders'  action  were 
capricious, — and  I  do  not  for  a  moment 
suggest  that  in  this  case  it  is, — I  do  not 
think  that  any  particular  subject  of 
insurance  has  the  right  to  complain. 
The  refusal  to  insure  a  man's  life  may, 
if  the  fact  gets  abroad,  affect  his  posi- 
tion with  his  employers.  The  refusal  to 
insure  a  man's  warehouse  against  fire 
may,  if  it  gets  abroad,  affect  his  cus- 
tom; yet  neither  would  have  an  action 
of  damages  against  the  insurance  com- 
pany who  refused  the  risk.  And  I  can- 
not see  that  the  workman  is  in  any 
different  position,  or  has  any  right  to 
compel  an  insurance  company  to  show 
cause — for  that  is  what  it  comes  to — 
why  they  should  not  insure  an  employer 
against  his  individual  risk.  To  do  so 
would  be  to  undermine  the  right  of 
freedom  of  contract,  to  which  the  com- 
pany as  much  as  the  individual  is  en- 
titled. Any  workman  or  collection  of 
workmen  is  entitled  to  decline  employ- 
ment or  a  continuance  of  employment  so 
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any  steamer  on  which  the  plaintiff,  a  steamboat  captain,  may  be 
employed.* 

2676.  Causing  discharge  by  attempt  to  collect  debt. — One  is  not 
precluded  from  pursuing  his  legal  remedies  for  the  collection  of  a 
debt  from  an  employee,  although  such  course  may  incidentally  bring 
about  the  employee's  discharge.^  But  he  must  act  in  good  faith,  and 
is  liable  for  causing  the  discharge  of  an  employee  by  presenting  to 
the  employer  an  assignment  of  wages,  where  the  debt  thereby  secured 
has,  to  the  creditor's  knowledge,  been  paid.^  So  one  who,  having  noti- 
fied an  employer  of  an  assignment  of  an  employee's  wages  under  a 
mistake  in  identity,  persists  in  claiming  the  assignment  after  being 
notified  of  the  mistake,  which  results  in  the  discharge  of  the  employee, 
is  liable  for  the  wages  lost  by  him  because  of  such  discharge.'  In  an 
Iowa  case,*  the  conduct  of  a  surgeon  connected  with  a  street  railway 
company,  in  representing  that  one  of  its  employees  had  declined  to 
pay  a  bill,  and  was  slinking  behind  the  defense  of  limitations,  and 
stating  that  he  would  prefer  not  to  be  connected  in  an  official  capacity 
with  a  corporation  giving  employment  to  men  of  such  character,  in 

long  as  other  workmen,  whom  they  may  that  injunction  will  not  lie  to  prevent 

place  upon  a  list  if  they  please,  continue  the   garnishment  of   a  laborer's   wages, 

in  the  employer's  service,  and  these  listed  although   a   rule   of   the   employer   pro- 

worlcmen  have  no  redress,  either  by  dam-  vides  that  employees  whose  wages   are 

ages  or  otherwise,  against  them.     What  garnished  will  be  discharged, 

is  law  for  the  workman  or  collection  of  2  in  Suarez  v.  McFall   ( 1905 )   — Tex. 

workmen  in  that  case  is,  as  it  seems  to  Civ.  App. — ,  87  S.  W.  744,  it  was  held 

me,  law  for  the  insurance  company  in  that  a  cause  of  action  was  stated  by  a 

this."  petition  alleging  that  plaintiff  had  guar- 

*In  Orrv.  Home  Mut.  Ins.  Co.  (1857)  anteed  the  payment  of  an  account  due 

12  La.  Ann.   255,  68  Am.  Dec.  770,  it  defendants,    and    as    security    assigned 

was  held  that  it  was  not  actionable  for  his    wages;    that   the    debt   was    paid; 

insurance  companies  to  agree  with  each  that  it  was  the  rule  of  the  plaintiff's 

other  that  they  would  not  insure  any-  employer  to  discharge  from  its  employ 

thing    on    any    steamer    on    which    the  men   whose   wages     had   been   assigned 

plaintiff  might  be  employed,  nor  adven-  when  the  assignments  were  presented  to 

ture   any   risk   on   such   a   steamer,   by  its    cashier;    that    defendants,   knowing 

reason    whereof    plaintiff    lost    his    em-  said   rule,    and    knowing   that   plaintiff 

ployment;  upon  the  ground  that  so  long  was  not  indebted  to  them  in  any  sum, 

as  there  was  no  contract  on  their  part,  and  with  intention     of  extorting  from 

and  no   legal  obligation  to   insure,   the  plaintiff  money,  presented  to  the  cashier 

motive  of  any  one  of  them  in  declining  said  assignment,  which  caused  plaintiff 

to  take  any  risk  was  not  open  to  ques-  to  be  discharged. 

tion,  and  that  it  was  not  unlawful  for  S  Lopes  v.  Connolly  (1912)   210  Mass. 

many  to   agree  to  do  what  one  might  487,  38  L.R.A.  (N.  S.)   986,  97  N.  E.  80. 

lawfully  do.  i  BoUenbeck  v.   Ristine     (1901)     114 

While  this  decision  may  be  open  to  Iowa,   358,    86   N.   W.    377.      It   is   not 

criticism  in  so  far  as  it  decides  the  point  possible  to  tell  whether  the  court  bases 

relative  to  conspiracy,  it  is  not  other-  this    conclusion    upon    the   theory    that 

wise  vulnerable.  the  defendant's  conduct  was  not  iusti- 

1  In  iSturges  v.  Jackson     ( 1906 )      88  fied,   or   upon  the  fact  that  the   state- 

JUss.  508,  6  L.R.A.  (N.S.)  491,  117  Am.  ments  made  were  libelous. 
St.  Rep.   754,   40   So.  547,   it  was  held 
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consequence  of  -which  the  employee  was  discharged,  was  held  unlaw- 
ful. 

As  to  liability  for  interfering  with  another's  employment  for  the 
purpose  of  compelling  him  to  pay  a  debt  or  fine  to  the  union,  see 
§  2683,  post. 

2677.  Interference  with  employment  in  order  to  compel  release  of 
claim. —  The  interest  which  an  insurer  of  an  employer  against 
liability  for  injuries  to  his  workmen  has  in  securing  or  satis- 
fying the  right  of  action  of  an  injured  employee  for  the  least  possible 
sum,  and  the  interest  of  the  employee  to  secure  therefor  the  greatest 
possible  sum,  do  not  bring  them  into  competition  with  each  other  so 
as  to  justify  the  action  of  the  former  in  obtaining  the  latter's  dis- 
charge in  order  to  force  him  to  compromise  his  claim,  withiii  the 
meaning  of  the  rule  that  acts  done  in  the  course  of  competition  are 
justifiable.* 

One  discharged  as  a  result  of  the  operation  of  an  agreement  be- 
tween two  employers  to  force  a  settlement  and  the  execution  of  a 
release  by  anyone  injured  in  the  employ  of  the  other  by  presenting 
him  the  alternative  of  discharge  by  the  company  in  whose  employ  he 
was  injured  and  the  refusal  of  the  other  company  to  employ  him  or  to 
retain  him  in  its  employment,  may  have  his  action  for  damages 
against  his  former  employer.* 

But  the  possession  of  some  interest  other  than  in  the  adjustment 
of  the  claim  may  warrant  one  in  seeking  another's  discharge.  It  has 
accordingly  been  held  to  be  a  question  for  the  jury  whether  a  railway 
company  is  justified  in  requesting  a  union  depot  company  to  refuse 
re-employment  to  an  employee  who  has  been  struck  by  a  train  of  the 
railway  company  unless  he  shall  release  his  right  to  damages  for  the 
injury.^ 

'i^  London     Guarantee   &    Acci.    Co.   v.  the  jury  should  find  that  the  plaintiff's 

Horn    (1903)    206   111.  496,  99  Am.  St.  claim  for  damages  was  wholly  without 

Rep.  185,  69  N.  E.  526.  merit,  or  if  the  circumstances  surround- 

2  Illinois  Steel  Go.  v.  Brenshall  ing  the  accident  were  such  as  to  justify 
(1908)    141  111.  App.  36.  the  belief  on  the  part  of  the  company 

3  In  Joyce  v.  Great  Northern  R.  Co.  that  it  was  without  merit  and  was 
(1907)  100  Minn.  225,  8  L.R.A.  (N.S.)  about  to  be  wrongfully  asserted  against 
756,  110  N.  W.  975,  it  was  held  that  it  it,  such  facts  would  fully  justify  it 
could  not  be  said,  as  a  matter  of  law,  in  interfering  to  prevent  plaintiff's  fur- 
that  a  railway  company  had  such  an  ther  retention  as  an  employee  of  the 
interest  in  the  affairs  of  the  union  depot  depot  company,  its  relations  with  that 
company  as  to  justify  it  legally  in  re-  company  being  of  such  a  nature  as  to 
questing  that  company  to  refuse  re-em-  justify  it  in  opposing  the  employment 
ployment  to  an  employee  who  had  been  of  persons  who,  when  injured  by  their 
struck  by  a  train  of  the  railway  com-  own  fault,  assert  meritless  claims  for 
pany,  unless  he  should  release  his  right  damages,  and  involve  the  company  in 
to  damages  for  the  injury;  but  that  if   litigation. 
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2678.  Interference  by  blacklisting. — There  is  a  right  in  persons  hav- 
ing a  common  interest  in  information,  to  communicate  it  to  one  an- 
other. It  has  accordingly  been  held  that,  in  the  absence  of  evidence 
of  an  improper  purpose,  it  is  not  actionable  either  for  an  employer  to 
circulate  among  other  employers  having  a  common  interest  a  black- 
list containing  the  plaintiff's  name,^  or  for  a  labor  union  to  publish 
among  its  members  that  plaintiff  has  acted  treacherously  toward  the 
union,*  or  that  he  has  been  expelled  therefrom.*    But  where  the  prin- 


1  As  to  liability  of  employers  generally 
for     blacklisting     servants,     see     chap. 

LXXXVIII. 

In  JenJcinson  v.  Nield  (1892)  8  Times 
L.  R.  540,  it  was  held  not  actionable,  in 
the  absence  of  evidence  that  defendants 
were  actuated  by  any  motive  other  than 
self-interest,  to  interfere  with  the  plain- 
tiff's employment  by  circulating  a  black- 
list containing  his  name  among  the 
members  of  an  association  of  employers 
who  had  pledged  themselves  not  to  em- 
ploy members  of  a  certain  labor  union 
until  they  should  accede  to  the  terms 
desired  by  the  masters. 

In  Bulcock  V.  8t.  Anne's  Master 
Builders'  Federation  (1902)  19  Times 
L.  R.  27,  it  appeared  that  plaintiff, 
who  had  been  locked  out  by  a  former 
employer  in  consequence  of  a  wage  re- 
duction, and  who  had  subsequently 
found  employment  elsewhere,  was  paid 
off  and  discharged,  without  any  breach 
of  contract  on  the  part  of  his  employers, 
as  a,  consequence  of  the  action  of  the 
defendants,  a  federation  of  master 
builders  who  had  participated  in  the 
lockout,  in  asking  a  society  of  which 
both  the  defendant  society  and  the  local 
association  to  which  plaintiff's  employ- 
ers belonged,  were  affiliated,  to  inter- 
vene for  the  purpose  of  inducing  them 
to  discharge  him.  One  of  the  rules  of 
the  federation  was  that  in  every  case 
of  dispute  no  member  should  employ  any 
workman  who  was  on  strike  or  locked 
out  from  the  workshop  of  another  mem- 
ber. Another  rule  was  that  members 
should  not  supply  material  or  labor  to 
any  person  who  by  his  action  was  ren- 
dering himself  obnoxious  to  the  federa- 
tion. Upon  this  state  of  fact  it  was 
held  that,  as  it  had  been  found  by  the 
trial  judge  that  there  was  no  evidence 
of  any  act  done  with  an  intention  to 
injure  the  plaintiff,  and  that  there  was 
no  evidence  of  anything  except  acts  by 
the   defendants   to    further    their   own 


purposes,  and  as  the  plaintiff's  employ- 
ers had  not  been  induced  to  do  any 
illegal  act,  the  trial  judge  correctly 
held  that  there  was  no  evidence  of  any 
actionable  wrong. 

2  The  publication  in  a  trade  journal 
of  a  statement  that  a  strike  in  which 
a  local  union  had  been  engaged  would 
not  have  occurred  but  for  the  treach- 
ery of  the  plaintiff,  and  that  he  richly 
deserved  the  fine  imposed  upon  him, 
by  reason  of  which  publication  it  was 
impossible  in  many  instances  for  plain- 
tiff to  procure  work  or  to  remain  at 
work  with  contractors  because  of  the 
threatened  strike  of  his  fellow  work- 
men, must,  in  the  absence  of  evidence 
to  warrant  a  finding  that  defendants 
knew  the  words  complained  of  to  be 
untrue,  be  considered  privileged. 
BcauUeu  v.  Cochrane  { 1898 )  29  Ont. 
Rep.  598,  reversing  (1898)  29  Ont.  Rep. 
151. 

3  In  Newton  v.  Amalgamated  Mu- 
sicians' Union  (1898)  12  Times  L.  R,  623, 
Chitty,  J.,  refused  an  injunction  asked 
for  to  restrain  the  defendants,  viz., 
the  trade  union,  its  secretary  and 
executive  committee,  from  publishing  in 
the  union's  report  any  blacklist  con- 
taining the  plaintiff's  name,  and  from 
otherwise  acting  with  intent  to  or  so  as 
to  injure  him  in  his  business,  or  hold 
him  up  to  odium  and  contempt.  The 
report  containing  the  blacklist  was 
marked  "strictly  private,  and  for  the 
use  of  the  members  of  the  union  only." 
The  defendant  stated  that  the  plaintiff 
had  been  a  member  of  the  union,  that 
the  publication  of  an  excluded  mem- 
ber's name  was  the  only  sure  way  of 
bringing  the  fact  of  his  exclusion  before 
the  members  of  the  union,  and  that  the 
publication  was  absolutely  devoid  of  any 
malicious  intent.  Chitty,  .!.,  after  lay- 
ing it  down  that  it  was  not  allowable  for 
the  members  of  the  union  to  pursue  by 
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cipal  purpose  is  retaliation,  the  blacklisting  of  a  person,  either  by 
a  labor  union,*  or  by  an  employer,'  gives  a  right  of  action. 

2679.  Interference  by  remonstrating  against  employment.— The  in- 
terest which  one  may  have  in  the  employment  of  a  competent  person,* 
or  in  retaining  his  own  employee,*  will  not  justify  him  in  interfering 
with  another's  prospective  employment  for  the  sake  of  doing  such 
other  an  injury. 

Where  the  view  is  entertained  that  persuasion  may,  under  the  cir- 
cumstances of  the  case,  constitute  an  unlawful  means  of  interference 
with  another's  employment,  it  is  a  question  for  the  jury  whether  the 
rights  of  an  employee  have  been  unjustiiiably  invaded  by  the  act  of 
his  former  employer  in  complaining  to  one  who  had  offered  him  em- 
ployment about  the  hiring  of  men  from  his  factory  in  the  middle  of 
the  day,  in  consequence  of  which  such  other  person  disclaimed  any 

unlawful  means  the  lawful  object  of  pro-  s  The  circulation  of  a  letter  by  an 
tecting  their  interests,  remarked  that  employer  who  has  discharged  an  em- 
the  principle  established  by  previous  ployee,  through  the  instrumentality  of 
decisions  was  that  an  interlocutory  in-  an  organization  of  employers  of  which 
junction  should  not  be  granted  under  the  employer  is  a  member,  which  does 
circumstances  such  as  those  presented  not  state  the  cause  of  the  discharge  with 
for  his  consideration,  except  in  the  strict  accuracy,  but  which  requests  the 
clearest  cases,  when  any  jury  would  say  association  to  refuse  employment  to  the 
that  the  matter  complained  of  was  libel-  discharged  employee,  "as  we  would  like 
ous,  and  when,  if  the  jury  did  not  so  to  make  an  example  of  him,"  is  action- 
find,  the  court  would  set  aside  the  able  if  damage  results  therefrom.  Will- 
verdict  as  unreasonable.  He  was  of  ner  v.  Silverman  (1909)  109  Md.  341, 
opinion  that,  although  there  was  un-  24  L.R.A.  (N.S.)  895,  71  Atl.  962. 
questionable  evidence  of  malice,  the  1  The  right  to  remonstrate  against 
question  of  malice  should  be  submitted  the  appointment  of  a  teacher  cannot  be 
to  a  jury  before  an  injunction  was  made  the  means  of  gratifying  malice  or 
granted.  The  refusal  of  the  defendants  enmity.  Vanarsdale  v.  Laverty  (1871) 
to  withdraw  the  plaintiff's  name  from  69  Pa.  103. 

the   black   list   after   it   had   been   pub-  8  In  Jones  v.  Leslie   (1910)   61  Wash, 
lished  for  so  long  a  time  could  not  be  107,  —  L.R.A.(N.S.)   — ,   112   Pae.  81, 
made  a  ground  for  granting  an  interim  Ann  Cas.  1912  B,  1158,  it  appeared  that 
injunction.       Whether    such     a    refusal  plaintiff  had   been   defendant's   servant, 
was  malicious  conduct  was   a  question  but,  securing  a  better  job,  prepared  to 
for  the  jury.  leave  defendant.     Defendant     protested, 
*  In  Trollope  v.  London  Bldg.  Trades  and  claimed  that  plaintiff  was  doing  him 
Federation   (1895)    11  Times  L.  R.  228,  an  injury,  and  to  get  even  with  plaintiff 
an   interlocutory  injunction  was  issued  notified  his  prospective  employers  that, 
against    the    circulation    of    a    blacklist  if  they  engaged  plaintiff,  he  would  de- 
containing  the  names  of  workmen  who  prive    them    of    his    custom    and   trade, 
had  adhered  to  their  employment  during  Upon  this  state  of  facts,  it  was  held  that 
a  strike,  it  being  said  that  while  their  the  court  erred  in  withdrawing  the  case 
own   benefit  was   of   course   one   of   the  from  the  consideration  of  the  jury, 
objects   of   the    defendants'   action,   the  See  also  Hv^kie  v.  Griffin   (3909)    75 
principal  motive  was  to  injure  workmen  N.   H.    345,   27    L.R.A.  (N.S.)    966,   139 
mentioned.       The     court     of     appeals,  Am.  St.  Rep.  718,  74  Atl.  595. 
([1895]   11  Times  L.  R.  280)    express- 
ing no  opinion  on  the  questions  of  law, 
refused  to  disturb  the  injunction. 
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intention  to  deal  unfairly,  and  directed  his  foreman  not  to  let  plaintiff 
come  to  work.* 

2680.  Causing  discharge  hy  reporting  misconduct. — It  has  been 
held  ^  that  a  patron  of  a  street  railway  company  incurs  no  liability 
to  a  conductor  by  reporting  to  the  superintendent  of  the  company  such 
conductor's  misconduct  toward  a  passenger,  though  in  making  the 
report  he  is  prompted  by  ill-will  and  a  desire  to  secure  the  conductor's 
discharge  from  the  service  of  the  company ;  upon  the  ground  that  in 
so  doing  he  is  but  exercising  his  legal  right,  if  not,  indeed,  performing 
a  duty. 

2681.  Interference  by  refusing  to  work  with  another. — It  is  an  in- 
cident of  the  freedom  of  contract  that  a  servant  may  choose  not  only 
his  employer,  but  his  associates ;  and  may  therefore,  where  he  has  not 
surrendered  that  right  by  contract  to  serve  for  a  definite  period  of 
time,  lawfully  give  the  employer  the  option  of  dispensing  either  with 
his  own  services  or  those  of  an  obnoxious  fellow  servant.^    And  where 


3  Huskie  v.  Orlffin,  supra.  For  dis- 
cussion of  this  case,  see  §  2670,  ante. 

I  Lancaster  v.  Hamburger  (1904)  70 
Ohio  St.  156,  65  L.R.A.  856,  71  N.  E. 
289,  1  Ann.  Cas.  248. 

1  Lord  Watson,  in  Allen  v.  Flood 
[1898]  A.  C.  1,  at  p.  98,  17  Eng.  Rul. 
Cas.  285,  said :  "It  is,  in  my  opinion,  the 
absolute  right  of  every  workman  to  ex- 
ercise his  own  option  with  regard  to  the 
persons  in  whose  society  he  will  agree  or 
continue  to  work.  It  may  be  deplorable 
that  feelings  of  rivalry  between  differ- 
ent associations  of  worlcing  men  should 
ever  run  so  high  as  to  make  members 
of  one  union  seriously  object  to  con- 
tinue their  labor  in  company  with 
members  of  another  trade  union;  but  so 
long  as  they  commit  no  legal  wrong, 
and  use  no  means  which  are  illegal,  they 
are  at  perfect  liberty  to  act  upon  their 
own  views." 

In  WaUJjy  v.  Anley  (1861)  3  El.  & 
El.  516,  7  Jur.  N.  S.  465,  30  L  J.  Mag. 
Cas.  N.  S.  121,  3  L.  T.  N.  S.  666,  9 
Weelc.  Rep.  271,  it  was  said  that  if  one 
man  acting  honestly,  or  several  per- 
sons so  acting,  give  their  master  the 
alternative  of  continuing  them  in  his 
service  or  discharging  others,  it  is  not 
illegal. 

It  is  within  the  legal  rights  of  a 
single  individual  to  refuse  to  work  with 
another  for  the  reason  that  the  other 
person  is  distasteful  to  him,  or  for  any 
other  reason  however  arbitrary.   Pickett 


V.Walsh  (1906)  192  Mass.  572,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Rep.  272,  78 
N.  E.  753,  7  Ann.  Cas.  638. 

"It  is  the  right  of  every  vorkmfin,  for 
any  reason  which  may  seem  sufficient  to 
him,  or  for  no  reason,  to  quit  the  service 
of  another,  unless  bound  by  contract. 
This  right  cannot  be  abridged  or  taken 
away  by  any  act  of  the  legislature,  nor 
is  it  subject  to  any  control  by  the 
courts,  it  being  guaranteed  to  every  per- 
son under  the  jurisdiction  of  our  gov- 
ernment by  the  13th  amendment  to  the 
Federal  Constitution,  which  declares 
that  involuntary  servitude,  except  as  a 
punishment  for  crime,  shall  not  exist 
within  the  United  States  or  any  place 
subject  to  their  jurisdiction.  Incident 
to  this  constitutional  right  is  the  right 
of  every  workman  to  refuse  to  work  with 
any  coemployee  who  is  for  any  reason 
objectionable  to  him,  provided  his  re- 
fusal does  not  violate  his  contract  with 
his  employer ;  and  there  is  no  more  foun- 
dation for  the  contention  that  the  em- 
ployee commits  an  actionable  wrong  by 
informing  the  employer,  before  he 
leaves  the  service,  that  he  will  not  work 
with  the  objectionable  coemployee,  and 
thereby  occasioning  his  discharge,  than 
there  would  be  for  the  contention  that 
the  employee  would  commit  an  action- 
able wrong  by  quitting  the  service  and 
afterward  stating  to  sthe  employer  his 
reason  therefor,  if,  as  a  result  thereof, 
the  employer  should  choose  to  discharge 
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mere  inducement  or  persuasion  is  not  regarded  as  unlawful,  he  may 
lawfully  give  his  employer  such  option,  although  actuated  by  malice.* 
This  right  he  may  also  exercise  in  association  with  others,  so  long 
as  the  object  of  the  combination  is  a  proper  one,  e.  g.,  to  advance  the 
interests  of  its  members,  rather  than  to  inflict  injury  upon  the  per- 

the  objectionable  coemployee.    In  either  butler,  terminated  his  contract  with  the 

case  the  employee  is  exercising  a  legal  cook,  the  latter  could  maintain  an  ac- 

right,  and  although  it  results   in  dam-  tion    against    the   butler.      One    of    the 

age  to  the  objectionable  coemployee,  the  learned  judges     answers     this  question 

latter   has   no   cause   of    action   against  without   hesitation   in     the  affirmative, 

the  former  for  causing  his  discharge."  As   in   his   opinion  the     present  action 

Per  Cooke,  J.,  in  Kemp  v.  Division  No.  would   lie,    I   think   he   was   logical   in 

241  (1912)  255  111.  213,  99  N.  E.  389.  giving  this   answer.     But   why,   I   ask, 

See  also  Graham  v.  Knott   (1908)   14  was  not  the  butler  in  the  supposed  case 

B.  C.  107,  set  forth  under  §  2666,  note  6,  entitled  to  make  his  continuing  in  the 

ante.  employment    conditional     on     the    cook 

2  This  is  illustrated  by  the  hypothet-  ceasing  to  be  employed?  And  if  so,  why 
ical  case  of  the  butler  and  the  cook  dis-  was  he  not  entitled  to  state  the  terms 
cussed  in  Allen  v.  Flood  [1898]  A.  C.  1,  on  which  alone  he  would  remain,  and 
17  Eng.  Rul.  Cas.  285,  Cave,  J.,  (whose  thus  give  the  employer  his  choice?  Sup- 
conclusion  was  contrary  to  that  reached  pose,  after  the  quarrel,  each  of  the  serv- 
by  the  majority  of  the  lords  in  that  ants  made  the  termination  of  the  con- 
case  ) ,  said  (at  p.  36 )  :  "It  was  asked  by  tract  with  the  other  a  condition  of  re- 
one  of  your  lordships,  'If  a  cook  says  maining  in  the  master's  service,  and  he 
to  her  master,  "Discharge  the  butler  or  chose  to  retain  one  of  them,  would  this 
I  leave  you,"  is  that  actionable?'  With  choice  of  his  give  the  one  parted  with  a 
submission  I  say  that  it  is,  if  the  master  good  cause  of  action  against  the  other? 
does  discharge  the  butler  in  consequence ;  In  my  opinion  a  man  cannot  be  called 
and  I  hardly  understand  why  it  should  upon  to  justify  either  act  or  word 
not  be.  Ex  concessis  the  butler  has  been  merely  because  it  interferes  with  an- 
interfered  with  in  earning  his  liveli-  other's  trade  or  calling,  any  more  than 
hood,  and  has  lost  his  situation,  and  he  is  bound  to  justify  or  excuse  his  act 
the  circumstances  show  no  just  cause  or  or  word  under  any  other  circumstances, 
excuse  why  the  cook  should  have  in-  unless  it  be  shown  to  be  in  its  nature 
duced  her  master  to  discharge  the  wrongful,  and  thus  to  require  justifica- 
butler.     The  interference  or  disturbance  tion." 

is  not  violent,  as  if  the  cook  had  threat-  And  Lord  Shand  said  (pp.  165,  166)  : 

ened  to  shoot  her  master  if  he  did  not  "One    of    the    learned    judges— the    late 

discharge  the  butler  at  her  request;  but.  Cave,  J. — has  expressed  the  opinion  that 

no  good   cause  or  excuse  being  shown,  if  a  butler  who,  for  some  reason  or  an- 

though   many   may   be   suggested,   it   is  other,   has   made  up  his  mind  that  he 

malicious.     Suppose  the  cook  had  false-  will  no  longer  continue  in  service  with 

ly  told  her  master  that  the  butler  did  the  cook,  with  whom  he  has  been  in  the 

not  know  his  business,  and  the  master  same   employment,   should   intimate  his 

had   discharged   him   in   consequence   of  resolution  to  the  employer,  and  the  serv- 

what   she  said,  would  not   that  be  ac-  ices   of   the   cook   should   thereupon   be 

tionable?      Or   is   an   action   of   slander  dispensed  with,   the   cook  will   have   in 

in  his   calling  the  luxury  of  a  trader,  law    a    claim    of    damages    against    the 

and  not  competent  to  a  working  man?"  butler.     If  this  view  were  sound,  then 

A  different  view  was  taken  by  Lord  the  plaintiffs  in  this  ease  might  be  en- 

Herschell,    who    said,    (pp.    138,    139):  titled  to  succeed.    Indeed,  I  have  always 

"In  the  course  of  the  argument  one  of  thought   throughout   the   course   of   the 

your  lordships  asked  the  learned  coun-  argument,  that  the  case  put  up  by  the 

sel   for   the   respondents   whether,    if   a  learned  judge  is  perhaps     the  simplest 

butler,  on  account  of  a  quarrel  with  the  form   in  which   the  very   question   now 

cook,  told  his  master  that  he  would  quit  under  discussion  could  be  raised.     But, 

his  service  if  the  cook  remained  in   it,  with  great  deference  to  the  opinion  of 

and  the  master,  preferring  to  keep  the  the  learned  judge,  no  such  claim  could 
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sons  whose  employment  is  interfered  with,*  or  (where  the  object  is 
regarded  as  a  proper  one)  to  coerce  the  master  to  alter  his  mode 

arise  in  such  circumstances,  because  it  them,  has  been  often  adjudged,  though 
cannot  be  truly  said  that  on  the  part  perhaps  it  cannot  be  said  the  current 
of  the  butler  there  was  either  an  unlaw-  of  authority  is  unbroken  in  favor  of 
ful  act,  or  unlawful  means  used  in  the  the  right  to  strike  when  the  immediate 
doing  of  a  lawful  act.  A  servant  is  purpose  is  to  cause  the  discharge  of  an 
surely  entitled,  for  any  reason  sufFi-  obnoxious  fellow  servant,  even  though 
cient  in  his  judgment,  or  even  from  the  ultimate  purpose  may  be  the  at- 
caprice,  I  should  say,  to  resolve  that  tainment  of  better  economic  and  social 
he  will  no  longer  continue,  after  the  conditions."  Carter  v.  Oster  (1908)  134 
expiry  of  a  current  engagement,  in  Mo.  App.  146,  112  S.  W.  995. 
service  with  another  servant  in  the  In  Clemmitt  v.  Watson  ( 1895 )  14  Ind. 
same  employment.  This  being  unques-  App.  38,  42  N.  E.  367,  it  was  held  that 
tionable,  the  only  limitation  on  his  right  a  compact  or  combination  between  two 
to  act  is  that  he  must  not  use  unlaw-  or  more  employees  to  quit  the  work  at 
ful  means  to  induce  his  employer  to  dis-  which  they  are  employed  if  another  em- 
pense  with  the  services  of  his  fellow  ployee  is  not  dismissed,  and  quitting 
servant.  Should  his  master  ask  him  the  on  the  employer's  refusal  to  discharge 
reason  for  his  giving  up  the  service,  he  such  other  employee,  by  reason  of  which 
is  surely  entitled  to  give  the  true  rea-  the  whole  work  is  stopped  and  the  latter 
son,  leaving  the  master  to  act  as  he  is  thrown  out  of  employment,  did  not 
thinks  best  in  determining  with  which  constitute  a  conspiracy  rendering  the 
of  two  servants  he  will  part;  and  the  parties  to  such  combination  liable  to 
notion  of  a  claim  of  damages  by  his  such  employee  for  being  thrown  out  of 
fellow  servant  would  be  extravagant.  It  work.  In  this  case,  in  reversing  a 
can  make  no  difference  that  he  thinks  it  judgment  in  favor  of  the  plaintiff,  the 
right  at  his  own  hand  to  inform  his  court  held  that  the  charges  to  the  jury 
master  of  the  resolution  he  has  taken,  did  not  require  the  existence  of  malice, 
and  I  must  add,  with  reference  to  what  threats,  intimidation,  or  violence  in 
I  have  immediately  to  say,  that  his  ac-  order  to  support  a  verdict  for  the  plain- 
tion  being  lawful,  and  no  Unlawful  tiff.  If  the  combination  to  quit  and 
means  being  used  in  carrying  it  out,  the  quitting  had  been  accompanied  by 
the  motive,  even  if  it  be  personal  ill-  either  threats,  intimidation,  or  violence, 
will  to  another,  would  not,  in  my  opin-  it  would  seem,  according  to  the  drift  of 
ion,  create  liability  to  a  claim  of  dam-  the  authorities,  that  either  of  those  in- 
ages."  gredients   would   have   created   a   cause 

S"Many  decisions,  and  perhaps  the  of  action;  and  as  the  court  classed 
weight  of  authority,  uphold  the  right  malice  along  with  them,  it  would  seem 
of  employees,  either  individually  or  in  that  the  judge  who  delivered  the  opin- 
combination,  to  quit  working  because  ion  at  least  meant  to  say  that,  if  it 
some  fellow  servant  is  obnoxious  to  could  have  been  shown  that  malice  ex- 
them,  when  they  are  not  governed  by  a  isted  upon  the  part  of  the  defendants 
contract  of  service  of  definite  duration,  in  making  their  combination  and  fol- 
This  is  on  the  principle  that  employees  lowing  it  up  by  quitting  work,  the  ac- 
may  choose  both  their  employer  and  tion  might  have  been  maintained.  The 
their  working  associates;  and  it  may  court  further  said  that  it  was  not  in 
well  be  that,  if  not  under  contract,  they  accordance  with  our  institutions  or  the 
may  leave  an  employment  when  they  law  of  the  land  to  say  that  a  body  of 
please  for  any  purpose  they  conceive  to  workmen  must  respond  in  damages  be- 
be  for  their  welfare,  or  likely  to  aid  cause  they,  without  malice  or  any  other 
in  the  amelioration  of  the  lot  of  the  motive,  peaceably  and  quietly  quit  work 
laboring  classes,  if  their  conduct  is  which  they  are  not  required  to  continue, 
dominated  by  such  a  motive,  rather  than  rather  than  remain  at  work  with  one 
by  a  malicious  desire  to  injure  someone  who  is  for  any  reason  unsatisfactory  to 
else.     In  recognition  of  this   principle,   them. 

the  right  of  artisans  to  strike  for  an  Members  of  trades  unions  as  well  as 
increase  of  wages  or  for  shorter  hours,  other  individuals  have  a  right  to  say 
or  because  a  coemployee  is  obnoxious  to  that  they  will  not  work  with  persons 
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of  carrying  on  his  business  or  to  limit  the  description  of  his  workmen.* 
So,  if  one's  habits  or  conduct  or  character  is  such  as  to  render  him  an 
unfit  associate  in  the  shop  for  ordinary  workmen  of  good  character, 
that  will  be  a  sufficient  reason  for  interference  by  his  shopmates  with 
his  employment.* 

But  mere  personal  dislike  not  founded  on  legitimate  cause  will  not 
warrant  them  in  combining  to  procure  another's  discharge.* 

who  do  not  belong  to  their  organization,  this  case  the  court  held  that,  although 
and  whether  they  say  it  themselves  or  the  employer  had  the  legal  right  to  ter- 
through  their  organized  societies  can  minate  the  employment,  and  in  doing  so 
make  no  difference.  Davis  v.  United  he  would  have  violated  no  right  of  the 
Portable  Hoisting  Engineers  (1898)  28  plaintiff,  yet,  inasmuch  as  it  appeared 
App.  Div.  396,  51  N.  Y.  Supp.  180;  that  he  was  perfectly  satisiied  and  de- 
Tallman  y.  Oaillard  (1899)  27  Misc.  sired  to  retain  the  services  of  the  plain- 
114,  57  N.  Y.  Supp.  419.  tiff,  so  far  as  he  himself  was  concerned, 

The  effect  of  a  refusal  of  workmen  and  only  dismissed  him  because  induced 
to  continue  in  their  employment  if  cer-  to  do  so  by  the  fear  that  the  defendant 
tain  coemployees  are  retained  does  not  would  call  out  its  members  in  his  em- 
amount  to  unlawful  coercion  of  their  ploy,  the  doing  so  by  the  defendant  was 
employer.  Reform  Club  of  Masons  &  a  malicious  and  wanton  interference  on 
Plasterers  v.  Laborers'  Union  Protective  its  part  for  the  mere  purpose  of  in- 
Soc.  ( 1899 )  29  Misc.  247,  60  N.  Y.  Supp.  juring  plaintiff,  and  was  not  the  exer- 
388.  cise  of  a  legal  right. 

In  CHblan  v.  National  Amalgamated  As  to  whether  the  object  of  forcing 
Laborers'  Union  [1903]  2  K.  B.  600,  1  a  nonmember  to  join  the  union  is  a 
B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S.  907,  proper  one,  so  as  to  justify  interference 
89  L.  T.  N.  S.  386,  19  Times  L.  R.  708,  with  his  employment,  see  §  2682,  post. 
it  was  strongly  intimated  (by  Vaughan  4  In  Walsby  v.  Anley  (1861)  3  El.  & 
Williams,  L.  J.,  p.  617,  and  Stirling,  L.  El.  516,  7  Jur.  N  S.  465,  30  L.  J.  Mag. 
J.,  at  p.  622)  that  workmen  may  law-  Cas.  N.  S.  121,  3  L.  T.  N.  S.  666,  9 
fully  refuse  to  work  with  another,  and  Week.  Rep.  271,  it  was  said  that  if  one 
may  inform  their  employer  of  their  de-  man  acting  honestly,  or  several  persons 
cision,  although  in  consequence  thereof  so  acting,  give  their  master  the  alterna- 
such  other  loses  his  employment.  tive  of  continuing  them  in  his   service 

See  also  Graham  v.  Knott  (1908)  14  or  discharging  others,  it  is  not  illegal; 
B.  C.  107,  set  forth  under  §  2666,  note  6,  but  if  they  plan  in  combination  to 
ante.  coerce  their  master  to  alter  his  mode  of 

But  in  Lucke  v.  Clothing  Cutters'  d  T.  carrying  on  his  business,  or  to  limit 
Assembly  ( 1893 )  77  Md.  396,  19  L.R.A.  the  description  of  his  workmen,  they  are 
408,  39  Am.  St.  Rep.  421,  26  Atl.  505,  guilty  of  an  illegal  conspiracy  at  corn- 
it  was  held  that  a  trades  union  is  liable   mon  law. 

in  an  action  for  damages,  to  a  person  i  Berry  v.  Donovan  (1905)  188  Mass. 
•whose  discharge  it  and  its  officers  have  353,  5  L.R.A.(N.S.)  899,  108  Am.  St. 
caused  by  threatening  his  employer  in  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 
the  event  of  his  not  discharging  him,  to  In  Heyvxiod  v.  Tillson  (1883)  75  Me. 
call  out  other  persons  in  the  service  of  225,  46  Am.  Rep.  373,  it  was  said  argu- 
the  employer,  it  appearing  that  such  endo,  that  a,  laborer  would  not  be  liable 
action  of  the  defendant  and  its  officers  to  a  journeyman  who  lost  employment 
was  malicious;  that  plaintiff  had  en-  by  reason  of  an  agreement  among  the 
deavored  to  become  a  member  of  their  workmen  that  they  will  not  work  for  an 
union,  but  had  been  refused  in  conse-  employer  who  should,  after  notice,  em- 
quence  of  a  resolution  of  the  union  not  ploy  a  journeyman  who  habitually  uses 
to  accept  any  more  members  on  account  liquor,  and  the  refusal  of  the  employer 
of  so  many  union  men  being  out  of  em-  any  longer  to  hire  him. 
ployment;  and  that,  but  for  the  inter-  6In  De  Minico  v.  Craig  (1911)  207 
ference  of  the  defendant,  the  plaintiff  Mass  593,  — L.R-A..(N.S.)— 94  N.  E.  317, 
would   not   have   been    discharged.     In   it  was  held  that  a  personal  dislike  for 
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Members  of  a  union  may  peaceably  withdraw  from  their  employ- 
ment in  pursuance  of  a  rule  not  to  work  with  any  but  members  of  the 
association,  and  may  announce  their  intention  of  doing  so,  although 
the  effect  is  to  interfere  with  the  employment  of  nonmembers.''  But 
if  they  go  further  and  employ  coercive  means,  or  if  their  threat  to 


a  foreman  occasioned  by  a  too  strict  en- 
forcement of  rules  is  not  a  justification 
for  interference  witli  his  employment 
by  a  threat  to  strike.  The  court  said, 
however,  that  it  did  not  necessarily  fol- 
low that  a  strike  to  get  rid  of  a  fore- 
man never  could  be  a  strike  for  a  legal 
purpose;  that  if,  for  example,  a  fore- 
man was  in  the  habit  of  using  epithets 
so  insulting  to  the  men  that  they  could 
not  maintain  their  self-respect  and  work 
under  him,  they  would  be  justified  in 
seeking  his  discharge. 

Tin  Mayer  v.  Journej/men  Stonecut- 
ters' Asso.  (1890)  47  N.  J.  Eq.  519, 
20  Atl.  492,  it  was  held  that  neither 
workmen  nor  employers  desirious  of 
employing  them  may  enjoin  members  of 
a  union  from  peaceably  withdrawing 
from  their  employment  in  pursuance 
of  their  rule  not  to  work  with  any  but 
members  of  the  association,  and  not  to 
work  for  any  employer  who  insists  on 
their  doing  so,  although  in  consequence 
the  workmen  are  unable  to  obtain  em- 
ployment. 

The  continued  expression  by  the  mem- 
bers of  a  union  of  their  rrfusal  to  work 
with  members  of  another  organization  is 
not  unlawful,  although  the  natural  ef- 
fect of  the  express  refusal  will  be  to 
cause  the  dismissal  of  the  latter.  Re- 
form Cluh  of  Masons  c6  Plasterers  v.  La- 
borers' Union  Protective  Soc.  (1899)  29 
Misc.  247,  60  N.  Y.  Supp.  388. 

In  Perrault  v.  Gauthier  (1897)  28 
Can.  S.  C.  241,  it  was  held.  aflSrming 
[1897]  Rap.  Jud.  Quebec  6  B.  R.  65, 
that  members  of  a  trade  union 
were  not  liable  to  a  nonunion 
workman  in  carrying  out  regula- 
tions of  their  union  forbidding  them 
to  work  in  company  with  nonunion 
workmen,  without  threats,  violence,  or 
other  illegal  means,  but  merely  by 
quitting  work,  in  consequence  of  which, 
in  order  to  avoid  causing  loss  to  his 
employers,  one  of  whom  was  his  brother, 
he  voluntarily  quit  work.  The  decision, 
however,  is  not  based  on  the  absence  of 
any  causal  connection  between  the  act 
charged  and  the  alleged  injury,  but  on 


the  ground  that  the  union  men  had  done 
only  what  they  had  a  legal  right  to  do. 

In  Graham  v.  Knott  (1908)  14  B.  C. 
107,  an  action  for  an  injunction  and 
damages  sustained  by  reason  of  the  de- 
fendants' interference  with  the  plain- 
tiff's employment,  it  appeared  that  the 
plaintiff,  a  stone  mason,  applied  for  ad- 
mission to  the  defendant  union;  that, 
not  being  able  to  find  two  members  to 
vouch  for  his  workmanship,  as  required 
by  a  rule  of  the  union,  the  union  re- 
quested him  to  submit  to  a  test  of 
workmanship;  that  he,  considering  the 
test  an  unfair  one,  declined  to  submit 
to  it,  and  was  consequently  refused 
membership;  that  thereafter  the  union 
offered  him  a  test  on  any  kind  of  stone 
work  he  liked,  which  offer  was  not  ac- 
cepted; that  the  union  notified  his  em- 
ployer that  it  was  against  their  rules  to 
work  with  nonunion  men,  and  that  the 
men  would  be  called  out  if  the  plaintiff 
was  kept  at  work;  that  in  consequence 
of  this  notice  the  plaintiff's  hiring  was 
legally  terminated,  although  but  for  this 
notice  he  would  have  been  retained,  and 
as  a  result  he  was  unable  to  get  employ- 
ment at  his  trade.  Under  such  circum- 
stances it  was  held  that  the  plaintiff 
had  not  produced  such  evidence  as  to 
compel  the  court  to  conclude  that  the 
purpose  of  the  defendants  was  to  molest 
him  in  the  peaceful  pursuit  of  his  call- 
ing, and,  if  possible,  to  prevent  him 
from  making  his  living  thereby  except 
on  conditions  of  their  own  making;  and 
therefore  that  he  had  failed  to  establish 
a  cause  of  action. 

Members  of  a  union  have  a  right  to 
declare  their  unwillingness  to  work  in 
the  same  shop  or  on  the  same  job  with 
any  nonunion  man,  and  if,  by  threaten- 
ing to  strike  unless  the  nonunion  man 
is  discharged,  the  nonunion  man  is 
thereby  prevented  from  obtaining  or 
continuing  employment  in  any  shop  or 
on  any  job  where  union  men  are  em- 
ployed, no  crime  is  committed,  and  no 
actionable  injury  done  to  the  nonunion 
man.  People  v.  McFarlin  (1904)  43 
Misc.  591,  89  N.  Y.  Supp.  527. 

An  indictment  which  avers  an  agree- 
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strike  carries  with  it  the  implication  of  an  intention  to  use  unlaw- 
ful means,  they  may  become  liable.'  And  they  may  not  combine  to 
ciimpel  an  employer  to  break  his  contract  with  an  employee,  by  threat- 
ening to  strike  unless  such  employee  is  discharged.^ 

2682.  — for  purpose  of  forcing  Mm  to  join  union. —  While,  as  above 
stated,  employees,  so  long  as  they  violate  no  contract,  may  lawfully 
offer  their  employer  the  alternative  of  dispensing  with  their  services, 
or  those  of  persons  who  are  not  members  of  their  organization,  they 
exceed  the  right  which  renders  such  action  justifiable, — that  of 
choosing  with  whom  they  will  be  associated, — when  they  bring  to  bear 
upon  the  employer,  in  order  to  induce  another's  discharge,  acts  or 
threats  coercive  in  effect  upon  the  will.^  Justification  in  such  case 
(assuming  the  means  used  to  be  of  a  character  which  admits  of  justi- 
fication) must  be  found  in  the  existence  and  exercise  of  some  further 
right.  So,  where  the  object  of  the  defendants  in  interfering  with 
plaintiff's  employment  is  to  compel  him  to  join  their  union,  or  to 
withdraw  his  resignation  therefrom,  the  question  arises  whether  their 
conduct  may  be  justified  as  an  effort  to  promote  their  owa  welfare. 
But  it  has  been  generally  held  that  the  purpose  of  strengthening  the 
union  in  future  contests  will  not  justify  a  labor  union  in  interfering 
with  the  employment  of  nonunion  workmen,  for  the  purpose  of  com- 
pelling them  to  join.* 

ment  by  the  defendants  amongst  them-  threat  of  the  defendant  union,  the  plain- 
selves  not  to  work  for  a  person  who  tiff  could  n(^  get  work,  it  was  held  that 
should  employ  any  person  not  a  member  he  had  a  cause  of  action  against  the 
of  a  certain  association,  and  that,  by  union.  Martell  v.  Victorian  Coal  Miners' 
means  of  said  conspiracy,  the  defend-  Asso.  (1903)  29  Vict.  L.  R.  475. 
ants  did  compel  one  W.  to  turn  out  of  1  Cf .  Plant  v.  Woods  (1900)  17& 
his  employ  one  J.  H.,  even  if  regarded  Mass.  492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
as  charging  a  conspiracy  to  compel  one  330,  57  N.  E.  1011,  where  it  is  said: 
to  turn  another  out  of  his  employment,  "It  was  not  the  intention  of  the  de- 
is  insufficient  to  charge  a  criminal  con-  fendants  to  give  fairly  to  the  employer 
spiracy,  since  the  means  by  which  such  the  option  to  employ  them  or  the  plain- 
compulsion  is  to  be  efl'ected,  i.  e.,  the  tiffs,  but  to  compel  the  latter  against 
agreement  not  to  work  for  W.  should  their  will  to  join  the  association,  and  to. 
he  continue  to  employ  J.  H.,  are  law-  that  end  to  molest  and  interfere  with 
ful.  Com.  v.  Bunt  (1842)  4  Met.  Ill,  them  in  their  eflForts  to  procure  work,. 
38  Am.  Dec.  346.  by  acts  and  threats  well  calculated  by 

8  See  §  2668,  ante.  their  coercive  and  intimidating  nature 

9  Read  v.  Friendly  Soc.  [1902]  2  K.  to  overcome  the  will.  The  defendants 
B.  732,  1  B.  R.  C.  503,  71  L.  J.  K.  B.  might  make  such  lawful  rules  as  they 
N.  S.  994,  57  Week.  Rep.  115,  87  L.  T.  N.  please  for  the  regulation  of  their  own 
S.  493,  19  Times  L.  R.  20,  66  J.  P.  conduct,  but  they  had  no  right  to  force 
822.  other  persons  to   join   them." 

Where  the  conditions  of  employment  8  In  Perkins  v.  Pendleton    (1897)    90- 

were  fourteen  days'  notice  on  either  side.  Me.  1 66,   60  Am.  St.  Rep.  252,  38  Atl. 

and,    by    consequence    of    a    strike    be-  96,  it  was  held  that  a  declaration  suffi- 

cause  the  employer  would  not  discharge  ciently  stated  a  cause  of  action,  which 

the  plaintiff  within  seven  days  at  the  alleged  that  the  plaintiff  had  been   in 
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the  employ  of  a  company  as  a  stone-  to  join  the  union,  it  was  held  that 
cutter,  working  by  the  piece;  that  he  such  interference  with  a  workman's  em- 
was  making  large  profits  out  of  his  ployment  is  not  justified  by  a  contract 
employment;,  that  he  would  have  con-  between  the  employer  and  the  labor 
tinued  in  such  employment  from  the  union  obligating  the  employer  to  re- 
date  named  until  the  date  of  his  writ,  tain  in  his  employ  no  one  objection- 
but  for  the  wrongful  acts,  inducements,  able  to  the  union  for  any  cause ;  tliat 
threats,  persuasions,  and  grievances  the  purpose  of  strengthening  itself  in 
committed  by  said  defendants  against  future  contests  with  the  employer  will 
said  plaintiff,  as  thereinafter  set  forth;  not  justify  a  labor  union  in  interfering 
that  on  the  day  named,  and  at  divers  with  the  contracts  of  nonunion  work- 
other  times  thereafter  until  the  date  of  men,  for  the  purpose  of  compelling  them 
the  plaintiff's  writ,  the  defendants  did  to  join  the  union,  and  that  the  attempt 
unlawfully,  and  without  justifiable  to  force  all  laborers  to  combine  in 
cause,  molest,  obstruct,  and  hinder  the  unions  is  against  the  policy  of  the  law, 
plaintiff  in  carrying  on  said  trade,  oc-  because  aiming  at  monopoly, 
cupation,  or  business  as  a  stone  cutter  Members  of  a  union  cannot  procure  a 
for  the  said  company,  and  wrongfully,  person  to  be  discharged  from  his  em- 
unlawfully,  and  unjustly  had  him  dis-  ployment  by  intimidation  and  threats, 
charged  without  any  justifiable  cause,  for  the  sole  reason  that  he  is  not  a 
from  the  employment  of  said  company,  member  of  their  organization.  Swaine 
by  wilfully  threatening  and  persuading,  v.  Blackmore  (1898)  75  Mo.  App.  74. 
inducing,  and  by  other  means  compelling  In  Buddy  v.  Union  Asso.  (1910)  79 
the  said  company,  against  its  will  and  N.  J.  L.  467,  75  Atl.  742,  it  was  held 
without  any  desire  on  its  part  to  do  that  the  finding  of  the  court  sitting  as 
so,  to  discharge  the  said  plaintiff  from  a  jury,  that  the  plaintiff  was  entitled 
its  employ,  for  the  sole  reason  that  the  to  recover  against  the  defendant  union 
plaintiff  would  not  become  a  member  of  for  inducing  his  discharge,  was  not 
a  certain  labor  union.  error  where  there  was  testimony   that 

In  Plant  v.  Woods  (1900)  176  Mass.  plaintiff  was  discharged  successively  by 
492,  51  L.R.A.  339,  79  Am.  St.  Rep.  two  employers,  because  each  of  them  was 
330,  57  N.  E.  1011,  it  was  held  that  successively  warned  by  an  agent  of  the 
members  of  a  labor  union  were  entitled  union  that  if  the  employer  kept  the 
to  an  injunction  restraining  the  mem-  plaintiff  in  his  service,  all  members  of 
bers  of  another  union  from  which  they  the  union  would  quit  his  employment  in 
had  withdrawn  from  doing  acts  in  pur-  a  body,  the  purpose  of  this  warning 
suance  of  a  conspiracy  to  icompel  their  being  to  impress  upon  the  employer  the 
reinstatement  by  appeals  to  their  em-  danger  that  he  would  be  stripped  of  his 
plovers  to  induce  them  to  rejoin,  and  to  ability  to  complete  certain  contracts  un- 
discharge  them  in  case  of  refusal,  accom-  less  he  discharged  the  plaintiff,  and  the 
panied  by  threats  intimating  results  purpose  was  ultimately  to  coerce  the 
detrimental  to  the  employer's  business  plaintiff,  who  was  a  member  of  another 
and  property  in  case  of  a  failure  to  union,  to  join  the  defendant  union, 
comply,  coercive  in  effect  upon  the  will,  Members  of  a  labor  union  have  no 
although  they  committed  no  acts  of  per-  right  to  procure  one's  discharge  in  order 
sonal  violence  or  physical  injury  to  to  force  him  to  join  the  union.  People 
property,  where  complainants  have  been  ex  rel.  Gill  v.  Smith  (1887)  10  N.  Y.  S. 
injured  by  such  acts,  and  there  is  rea-  R.  730,  5  N.  Y.  Grim.  Rep.  509. 
son  to  believe  that  further  proceedings  In  Schwarcz  v.  International  Ladies' 
of  the  same  kind  are  contemplated,  Garment  Workers'  Union  (1910)  68 
which  will  result  in  still  more  injury  to  Misc.  528,  124  N.  Y.  Supp.  968,  an  ac- 
them.  From  this  conclusion  Holmes,  tion  brought  by  an  employers'  associa- 
Ch.  J.,  dissented,  upon  the  ground  that  tion  for  an  injunction  against  a  strike, 
the  immediate  purpose  of  the  action  of  it  was  held  that  a  strike  ordered  by  a 
the  union,  to  strengthen  itself,  was  such  labor  union,  for  the  purpose  of  com- 
as to  justify  its  action.  pelling  nonunion  employees  to  join  the 

In   Berry   v.    Donovan     (1905)      188  union  as  a    condition  of     continuing  to 

Mass.    354,    5    L.R.A.  (N.S.)     899,    108  exercise   their   right   to   work   at   their 

Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  trade   in   the   community,    was   against 

Cas  738,  in  holding  an  officer  of  a  labor  public   policy  and  unlawful, 

union  liable  to  an  employee  whose  dis-  The    conduct    of      a    building    trades 

charge  he  secured  because  of  his  refusal  council  in  calling  a  strike  on  a  build- 
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ing  upon  which  the  complainants,  who  This  decision,  which  contains  an  in- 
were  members  of  a  plumbers'  union  teresting  discussion,  to  be  found  in  an- 
which  had  refused  to  affiliate  with  the  other  place,  of  the  rules  which  govern 
council  were  at  work,  for  the  purpose  of  the  existence  of  liability  for  interference 
coercing  their  employers  to  discharge  with  another's  business,  is  put  on  the 
them,  and  in  declaring  an  intention  to  ground  that  as,  by  §  543  of  the  Queens- 
continue  such  a  course  of  action  with  land  Crim.  Code,  any  person  who  con- 
the  object  of  driving  all  plumbers  not  spires  with  another  to  injure  any  per- 
afEliated  with  the  council  out  of  the  son  in  his  trade  or  profession  is  guilty 
community  or  out  of  their  trade,  is  un-  of  a  misdemeanor,  and  as  the  findings 
lawful  and  prejudicial  to  the  interests  of  the  jury  are  in  effect  that  the  de- 
of  the  community  and  the  riglits  of  the  fendants  engaged  in  such  a  conspiracy, 
complainants,  and  the  commission  and  and  that  the  damage  complained  of  re- 
continuance  of  such  acts  should  be  pre-  suited  from  it,  the  case  was  one  in 
vented  and  restrained  by  injunction,  which  the  interference  with  plaintiff's 
Erdmann  v.  Mitchell  (1901)  10  Pa.  employment  was  the  direct  result  of  an 
Dist.  R.  701,  s.  c.  on  appeal  (1903)  207  unlawful  act,  which,  being  prohibited  by 
Pa.  79,  63  L.R.A.  534,  99  Am.  St.  Rep.  positive  law,  could  not  be  treated  as 
783,  56  Atl.  327.  justified  by  the  circumstance  that  the 

In  Old  Dominion  S.  S.  Co.  v.  MoKenna,  defendants  acted  in  pursuance  of  a  rule 

(1887)    30   Fed.   48,   it   is   said,   obiter,  of    their    union    against    working    with 

that  all  combinations  and   associations  nonmembers;     and    upon    the     further 

designed  to  coerce  workmen  to  become  ground   that   the   findings   of   the   jury 

members,  or  to  interfere  with,  obstruct,  also  involve  a  deliberate  desire  on  the 

vex,  or  annoy  them  in  working,  or  in  part    of   the    defendants   to    injure   the 

obtaining   work,   because   they   are   not  plaintiff. 

members,  are  pro  tanto  illegal,  and  all  But    in    Kemp  v.   Division   No.    241 

acts  done  in  furtherance  of  such  inten-  (1912)    255  111.  213,  99  N.  E.  389,  re- 

tions  by  such  means  and  accompanied  versing  (1910)  153  111.  App.  344,  it  was 

by  damage  are  actionable.  held  by  a  bare  majority  of   a   divided 

In  Brisbane  Shipwrights'  Provident  court,  that  an  injunction  should  not  is- 
Union  v.  Heggie  (1906)  3  Common-  sue  to  restrain  a  labor  union  and  its 
wealth  L.  R.  686,  it  appeared  that  the  officers  from  calling  a  strike  for  the  pur- 
respondent  was  employed  as  a  ship-  pose  of  compelling  the  employer  to  dis- 
wright  in  the  service  of  the  Queensland  charge  complainants  unless  they  would 
government,  at  one  of  the  government  withdraw  their  resignations  from  the 
docks.  When  called  upon  to  join  the  union,  where  the  members  of  the  union 
appellant  union  and  pay  the  entrance  had  voted  not  to  work  with  men  who, 
fee,  he  refused,  and  the  appellants,  rep-  after  receiving  benefits  through  their  or- 
resenting  the  union,  by  its  express  di-  ganization  should  refuse  to  continue 
rection,  informed  the  government  that,  members,  and,  under  the  constitution 
if  the  respondent  were  not  dismissed,  and  by-laws  of  the  union,  no  strike  could 
the  union  shipwrights  employed  at  the  be  declared  without  the  sanction  of  the 
dock  would  be  called  out,  and  as  long  as  officers. 

the  respondent's  employment  continued,  But  in  view  of  the  differences  in  opin- 
they  would  not  be  allowed  to  resume  ion  among  the  members  of  the  court, 
work.  The  jury  found  that  the  officer  the  decision  cannot  be  regarded  as  es- 
of  the  government  was  induced  and  tablishing,  as  the  law  of  Illinois,  that 
coerced  by  these  representations  to  dis-  it  is  lawful  to  combine  to  interfere  with 
miss  the  respondent,  and  that  the  ap-  another's  employment  for  the  sole  rea- 
pellants  had  combined  and  conspired  son  that  he  refuses  to  become  or  con- 
together  to  procure  his  dismissal,  with  tinue  a  member  of  a  labor  organization, 
the  intention  of  injuring  him  and  de-  Cooke,  J.,  in  whose  opinion  two  other 
priving  him  of  the  opportunity  of  earn-  members  of  the  court  concurred,  con- 
ing his  livelihood  as  a  shipwright,  until  ceded  the  case  to  be  one  in  which  the 
he  should  become  a  member  of  the  ap-  inadequacy  of  the  remedy  at  law  ap- 
pellant union.  In  an  action  by  the  re-  peared  from  the  bill;  but  held  it  not  to 
spondent  for  damages  for  the  injury  sus-  be  one  in  which  the  complainants  would 
tained  by  him  by  reason  of  those  repre-  be  entitled  to  maintain  an  action  for 
sentations,  it  was  held  that  the  facts  as  damages  against  the  union  and  its  offi- 
found  by  the  jury  disclosed  an  action-  cers  for  accomplishing  their  discharge, 
able  wrong  °^  *^6  ground  that  the  object  of  the 
m!  &  S.  Vol.  VII.— 519. 
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Such  conduct  is  not  justified  by  a  contract  between  the  employer 
and  the  labor  union  obligating  the  employer  to  retain  in  his  employ 
no  one  objectionable  to  the  union  for  any  cause; '  nor  is  it  justifiable- 
as  an  act  of  competition.* 

complainants,   to    strengthen   and    pre-  against  their  employer,  with  their  right 

serve   the     organization   itself,     was   a  to  do  so  as  against  a  fellow  employee, 

proper  one,  as  incident  to  the  right  to  They  further  held  that  the  facts  of  the 

form  labor  unions   and  kindred  to   the  case  did  not  admit  of  the  application  of 

proper  purposes  of  such  organizations,  the   doctrine   of   competition;    that   the 

i.  e.,  to  maintain  or  increase  wages  or  right  of  a  labor  organization  to  enforce 

secure  better  working  conditions.  a  closed  shop,  for  the  mere  purpose  of 

Carter,  J.,  who  cast  the  deciding  vote,  strengthening  the  organization  in  fu- 
said  that  he  concurred  in  the  final  con-  ture  contests  with  the  employer,  is  not. 
elusion,  but  not  in  all  the  reasoning  of  competition,  and  is  not  of  the  same  char- 
the  foregoing  opinion.  His  view  appears  acter  as  or  equal  to  the  right  of  the  in- 
to have  been  that  the  threatened  injury  dividual  to  dispose  of  his  labor  at  his. 
to  complainants  was  justifiable  as  an  act  own  will. 

of  competition;  but  he  put  his  decision       ^  Berry  v.  Donovun  (1905)   188  Mass.. 
on  the  further  ground  that,  even  if  it  354,  5  L.R.A.  (N.S.)    899,   108  Am.   St.. 
were    conceded   that   under    the    allega-  Rep.  499,  74  N.  E.  603,  3  Ann.  Caa.  738, 
tions  of  the  bill  the  purpose  of  the  pro-  set  forth  in  note  2,  supra. 
posed  strike  was  unlawful,  and  that  the       *  In   Berry   v.   Donovan,     supra,    the 
defendants   would   be   liable   in   a   civil  question  whether  a  union  may  lawfully 
action   for   damages   if,   as   a   result   of  obtain    the    discharge    of    one    who    re- 
their  threat  to  strike  or  of  striking,  the  fuses  to  join  the  union,  as  an  exercise - 
complainants      were      discharged      and  of  the  right  of  competition,  is  discussed 
thereby    damaged,   still   the   law  would  as  follows :      "The  only  argument  that 
not    authorize    an    injunction    restrain-  we  have  heard   in  support  of  interfer- 
ing the  members  of  labor  unions  from  ence  by   labor   unions   in   cases   of  this, 
striking,  as  that  would  be  in  effect  to  kind  is  that  it  is  justifiable  as  a  kind 
compel  them  to   continue  in  their  em-  of  competition.    It  is  true  that  fair  com- 
ployer's   service  unwillingly.  petition  in  business  brings  persons  into 

Dunn,  Ch.  J.,  and  Cartwright  and  rivalry,  and  often  justifies  action  for 
Hand,  JJ.,  dissenting,  said  that  they  did  one's  self  which  interferes  with  proper 
not  understand  that  the  views  of  the  action  of  another.  Such  action  on  both 
three  justices  as  expressed  in  the  opin-  sides  is  the  exercise  by  competing  per- 
ion  of  Mr.  Justice  Cooke,  nor  their  own  sons  of  equal  conflicting  rights.  The 
opinion  as  to  the  legal  questions  in-  principle  appealed  to  would  justify  a 
volved  in  the  case,  established  the  law  member  of  the  union,  who  was  seeking 
of  the  state,  but  that  the  concurrence  employment  for  himself,  in  making  an 
of  a  fourth  justice  in  the  conclusion  that  offer  to  serve  on  such  terms  as  would 
the  judgment  of  the  appellate  court  result,  and  as  he  knew  would  result,  in 
should  be  reversed  and  the  decree  of  the  the  discharge  of  the  plaintiff  by  his. 
circuit  court  affirmed  disposed  of  the  employer,  to  make  a  place  for  the  new- 
case;  and  that  the  result  reached  was  comer.  Such  an  offer,  for  such  a  pur- 
contrary  to  the  law  of  Illinois  declared  pose,  would  be  unobjectionable.  It 
in  repeated  decisions  covering  the  would  be  merely  the  exercise  of  a  pcr- 
period  of  fourteen  years,  including  Dare-  sonal  right,  equal  in  importance  to  the 
iiius  v.  Bennessy  (1898)  176  111.  608,  plaintiff's  right.  But  an  interference 
43  L.R.A.  697,  68  Am.  St.  Rep.  203,  52  by  a  combination  of  persons,  to  obtain 
N.  E.  924,  54  N.  E.  524,  and  London  the  discharge  of  a  workman  because  he 
Ouarantee  &  Acci.  Co.  v.  Horn  (1904)  refuses  to  comply  with  their  wishes,  for 
206  111.  493,  99  Am.  St.  Rep.  185,  69  their  advantage,  in  some  matter  in 
N.  E.  526.  They  criticised  the  opinion  which  he  has  a  right  to  act  independ- 
of  Mr.  Justice  Cooke  as  losing  sight  of  ently,  is  not  competition.  In  such  a, 
the  real  issue,  and  as  confusing  the  case  the  action  taken  by  the  combina- 
right  of  employees  to  combine  to  leave  tion  is  not  in  the  regular  course  of 
their  service,  for  any  or  no  reason,  as  their   business   as   employees,    either   in^ 
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In  only  two  instances  *  has  it  been  held  that  employees  may  law- 


the  service  in  which  they  are  engaged,  or 
in  an  effort  to  obtain  employment  in 
other  service.  The  result  which  they 
may  seek  to  obtain  cannot  come  directly 
from  anything  that  they  do  within  the 
regular  line  of  their  business  aa  workers 
competing  in  the  labor  market.  It  can 
come  only  from  action  outside  of  the 
province  of  worliingmen,  intended 
directly  to  injure  another,  for  the 
purpose  of  compelling  him  to  submit  to 
their  dictation.  It  is  difficult  to  see 
how  the  object  to  be  gained  can  come 
within  the  field  of  fair  competition.  If 
we  consider  it  in  reference  to  the  right 
of  employees  to  compete  with  one 
another,  inducing  a  person  to  join  a 
union  has  no  tendency  to  aid  them  in 
such  competition.  Indeed,  the  object  of 
organizations  of  this  kind  is  not  to 
make  competition  of  employees  with 
one  another  more  easy  or  successful. 
It  is  rather,  by  association,  to  prevent 
such  competition,  to  bring  all  to  equal- 
ity, and  to  make  them  act  together  in  a 
common  interest.  Plainly,  then,  inter- 
ference with  one  working  under  a  eon- 
tract,  with  a  view  to  conmel  him  to  join 
a,  union,  cannot  be  justified  as  a  part 
of  the  competition  of  workmen  with 
one  another.  We  understand  that  the 
attempted  justification  rests  entirely 
upon  another  kind  of  so-called  compe- 
tition, namely,  competition  between  em- 
ployers and  the  employed,  in  the  at- 
tempt of  each  class  to  obtain  as  large  a 
share  as  possible  of  the  income  from 
their  combined  efforts  in  the  industrial 
field.  In  a  strict  sense  this  is  hardly 
competition.  It  is  a  struggle  or  con- 
tention of  interests  of  diflferent  kinds, 
which  are  in  opposition,  so  far  as  the 
division  of  profits  is  concerned.  In  a 
broad  sense,  perhaps,  the  contending 
forces  may  be  called  competitors.  At 
all  events,  we  may  assume  that,  as  be- 
tween themselves,  the  principle  which 
warrants  competition  permits  also  rea- 
sonable efforts,  of  a  proper  kind,  which 
have  a  direct  tendency  to  benefit  one 
party  in  his  business  at  the  expense  of 
the  other.  It  is  no  legal  objection  to 
action  wnose  direct  effect  is  helpful  to 
one  of  the  parties  in  the  struggle,  that 
it  is  also  directly  detrimental  to  the 
other.  But  when  action  is  directed 
against  the  other  primarily  for  the  pur- 
pose of  doing  him  harm,  and  thus  com- 
pelling him  to  yield  to  the  demand  of 


the  actor,  and  this  action  does  not 
directly  affect  the  property  or  business 
or  status  of  the  actor,  the  case  is  differ- 
ent, even  if  the  actor  expects  to  derive 
a  remote  or  indirect  benefit  from  the 
act.  The  gain  which  a  labor  union  may 
expect  to  derive  from  inducing  others 
to  join  it  is  not  an  improvement  to  be 
obtained  directly  in  the  conditions  under 
which  the  men  are  working,  but  only 
added  strength  for  such  contests  with 
employers  as  may  arise  in  the  future. 
An  object  of  this  kind  is  too  remote  to 
be  considered  a  benefit  in  business  such 
as  to  justify  the  infiiction  of  intentional 
injury  upon  a  third  person  for  the 
purpose  of  obtaining  it.  If  such  an  ob- 
ject were  treated  as  legitimate,  and  al- 
lowed to  be  pursued  to  its  complete 
accomplishment,  every  employee  would 
be  forced  into  membership  in  a  union, 
and  the  unions,  by  a  combination  of 
those  in  different  trades  and  occupa- 
tions, would  have  complete  and  abso- 
lute control  of  all  the  industries  of  the 
country.  Employers  would  be  forced 
to  yield  to  all  their  demands  or  give  up 
business.  The  attainment  of  such  an 
object  in  the  struggle  with  employers 
would  not  be  competition,  but  monop- 
oly. A  monopoly  controlling  anything 
which  the  world  must  have  is  fatal  to 
prosperity  and  progress.  In  matters 
of  this  kind,  the  law  does  not  tolerate 
monopolies.  The  attempt  to  force  all 
laborers  to  combine  in  unions  is  against 
the  policy  of  the  law,  because  it  aims 
at  monopoly.  It  therefore  does  not 
justify  causing  the  discharge,  by  his 
employer,  of  an  individual  laborer 
working  under  a  contract." 

And  in  Plant  v.  Woods  (1900)  176 
Mass.  492,  51  L.RA.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011,  it  was  said: 
"The  necessity  that  the  plaintiffs  should 
join  this  association  is  not  so  great, 
nor  is  its  relation  to  the  rights  of  the 
defendants,  as  compared  with  the  right 
of  the  plaintiffs  to  be  free  from  mo- 
lestation, such  as  to  bring  the  acts  of 
the  defendants  under  the  shelter  of  the 
principles  of  trade  competition." 

But  see,  to  the  contrary,  Kem/p  v. 
Division  No.  2^1  (1912)  255  111.  213, 
99  N.  E.  389,  set  out  in  note  2,  supra. 

6  Wunch  V.  Shjmhland  ( 1901 )  59 
App.  Div.  482,  69  N.  Y.  Supp.  349. 
This  case  holds  that  a  machinist  who 
was  a  member  of  a  machinists'  union. 
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fully  notify  their  employer  that  they  will  quit  unless  a  fellow  em- 
ployee complies  with  their  request  that  he  will  join  their  union,  or  is 
discharged ;  but  of  these  decisions,  one  seems  to  have  been  decided  on 
an  erroneous  theory,  while  the  other,  owing  to  differences  among  the 
members  of  the  court  as  to  the  grounds  upon  which  the  case  should  be 
disposed  of,  is  of  doubtful  cogency. 

2683.  — by  enforcing  rules  of  union  against  member.— A  labor 
union,  its  ofiBcers,  or  members  are  not  liable  for  procuring  the  dis- 
charge of  a  member  by  notifying  his  employer  of  his  suspension  or 
expulsion,  since,  by  becoming  a  member,  he  must  be  deemed  to  have 
consented  to  the  exercise  of  its  discipline  in  furtherance  of  its  lawful 
purposes ;  ^  though  it  would  seem  that  they  are  not  justified  in  pre- 
venting him  from  procuring  any  employment  in  his  trade  or  calling, 
to  his  injury.* 

employed  in  a  newspaper  office  to  take  lishing  an  agreement  with  the  manufac- 
care  of  and  keep  in  repair  the  type-  turing  hatters  in  all  the  factories 
setting  machines  there  in  use,  in  conse-  through  an  extensive  district,  to  the 
quence  of  whose  refusal  to  become  a  effect  that  none  hut  members  of  the 
member  of  a  typographical  union,  the  association  should  be  employed  in  their 
members  of  such  union  notified  the  em-  shops,  was  not  unlawful,  the  plaintiff 
ployer  that,  unless  the  machinist  com-  might  assent  that,  upon  his  being  in  due 
plied  with  their  request  or  was  dis-  course  suspended  from  membership  in 
charged,  the  members  of  the  typograph-  the  association  after  a  proper  convic- 
ical  union  would  strike,  had  no  right  of  tion  upon  charges  submitted  and  tried 
action  against  the  union  for  thereby  oc-  in  accordance  with  its  rules,  he  should 
casioning  his  discharge.  But  inasmuch  lose  his  place  of  employment  and  his 
as  here  the  plaintiff  and  defendants  opportunity  to  gain  other  employment 
were  not  competing  for  employment,  within  the  district." 
and  it  was  not  claimed  that  plaintiff  See  also  Campbell  v.  Johnson  (1909) 
was  so  careless  or  inefficient  as  to  make  92  C.  C.  A.  554,  167  Fed.  102,  in  note  3, 
him  undesirable  as   a  fellow  employee,  infra. 

the  decision  goes  beyond  the  authority       This    topic    is    reviewed    in    chapter 
{National  Protective  Asso.  v.  Gumming   cxviil.,  §  2741,  note  1    (a). 
[1900]  53  App.  Div.  227,  65  N.  Y.  Supp.       8  In  Valin  and  Lelrun    (1877)    a  de- 
946)   cited  in  its  support,  and  is  mani-  cision  of  the  Quebec  superior  court  re- 
festly  erroneous.  ported  in  Stephen's  Quebec  Law  Digest, 

The  other  instance  is  Kemp  v.  Divi-  vol.  2  p.  726  (it  was  held  that  mem- 
sion  No.  ^i-l  (1912)  255  111.  213,  99  hers  of  a  stonecutters'  union  were  liable 
N.  E.  389,  set  forth  in  note  2,  supra.         in  damages  for  conspiring  to   interfere 

1  That  one  may,  by  becoming  a  mem-  with  the  employment  of  an  expelled 
ber  of  a  union,  surrender  his  right  to  member,  by  menacing  the  master  masons 
complain  of  interference  with  his  em-  and  contractors  with  the  closing  of  their 
ployment,  is  inferable  from  the  state-  yards  if  they  persisted  in  employing  the 
ment  made  in  Brennwn.  v.  United  plaintiff.  Reference  was  made  to  a  by- 
Batters  (1906)  73  N.  J.  L.  729,  9  L.R.A.  law  of  the  association  to  the  effect  that 
(N.S.)  254,  118  Am.  St.  Rep.  727,  65  the  name  of  an  obnoxious  person  should 
Atl.  165,  9  Ann.  Cas.  698,  as  follows:  be  known  to  all  societies  of  stonecutters 
"Assuming  the  defendant  association  to  as  that  of  a  stranger, 
have  been  organized  for  lawful  purposes  See  also  Giblan  v.  National  Amalga- 
only,  plaintiff  had  lawful  power  to  give  mated  Laborers'  Union  [1903]  2  K.  B. 
his  consent  to  its  discipline  to  be  exer-  600,  1  B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S. 
cised  in  furtherance  of  such  purposes.  907,  89  L.  T.  N.  S.  386,  19  Times  L.  R. 
And  assuming  that  the  method  adopted  708. 
by  the   defendant  association  of  estab- 
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The  ground  assigned  for  this  doctrine  suggests  its  limitations, 
which  are  that  the  disciplinary  proceedings  must  be  in  good  faith,' 
according  to  the  by-laws  of  the  union,*  and  it  would  seem,  for  some 
legitimate  reason.*  The  refusal  of  a  treasurer  to  surrender  books  to 
a  committee,  where  in  refusing  he  violates  no  provision  of  the  consti- 
tution or  by-laws  of  the  union,^  or  the  failure,  as  members  of  a  public 
board,  to  vote  for  a  candidate  for  office  recommended  by  the  union,'' 
has  been  held  not  to  justify  the  union  or  its  officers  in  seeking  the 
discharge  of  the  recalcitrant  members. 

sin  Campbell  v.  Johnson  (1909)  92  of  the  organization.  Being  required  to 
C.  C.  A.  554,  167  Fed.  102,  an  action  surrender  a  book  to  a  committee  ap- 
for  damages  brought  by  one  discharged  pointed  by  the  president,  he  refused  to 
from  his  position  on  account  of  his  do  so,  claiming  that  it  was  his  own. 
troubles  with  the  union  and  his  suspen-  It  did  not  appear  that  in  refusing  to 
slon  therefrom,  It  was  held  that,  while  surrender  his  books  to  the  special  com- 
the  members  of  the  union  have  a  right  mittee,  he  violated  any  provision  of  the 
to  suspend  a,  member  lawfully,  yet  constitution  or  by-laws.  In  consequence 
where  they  conspire  to  do  so  unlaw-  of  such  refusal  he  was  "knocked  off" 
fully,  they  are  liable.  by  the  framing  of  a  resolution  adopted 

*  No  justification  for  the  act  of  a  by  the  organization,  and,  when  he  pre- 
trade  union  in  procuring  the  plaintiff's  sented  himself  at  his  place  of  employ- 
discharge  is  found  in  Its  action  in  ment,  the  walking  delegate  of  the  de- 
putting  plaintiff  on  trial  without  a  sub-  fendant  told  the  other  men  employed 
mission  of  the  written  charges,  and  on  the  work  that  they  must  not  work 
without  the  due  notice  provided  for  in  with  the  plaintiff,  because  of  the  resolu- 
its  rules,  and  sentencing  him  to  pay  a  tion;  and  thereupon  the  plaintiff  was 
fine  and  give  up  his  place  of  employ-  discharged  from  employment  by  the 
ment  for  one  year,  unless  this  course  of  foreman  of  the  work,  because  the  other 
procedure  was  consented  to  by  the  men  refused  to  work  with  him.  It 
plaintiff.  Brennan  v.  United  Hatters  was  held  that  he  might  maintain  an 
(1906)  73  N.  J.  L.  729,  9  L.R.A.  (N.S.)  action  against  the  defendant  as  presi- 
254,  118  Am.  St.  Rep.  727,  65  Atl.  165,  dent  of  the  organization  for  the  dam- 
9  Ann.  Cas.  698.  ages  sustained  by  him,  as  there  cannot 

In  Blanchard  v.  Newark  Joint  Dist.  be  any  doubt  but  that  {i  right  of  action 
Council  (1909)  77  N.  J.  L.  389,  71  Atl.  exists  in  favor  of  a  discharged  em- 
1131,  it  was  held  that  the  refusal  of  a  ployee  against  a,  third  party  who  has 
member  of  a  union  to  pay  a  fine  which  maliciously  procured  his  discharge,  and 
was  not  imposed  according  to  the  laws  labor  organizations  have  no  more  right 
of  the  order  will  not  justify  the  union  to  inflict  Injury  to  or  upon  others  than 
in  inducing  plaintiff's  discharge  by  no-  have  individuals.  Connell  v.  Stalker 
tifying  his  employer  that  otherwise  all  (1897)  21  Misc.  609,  48  N.  Y.  Supp.  77, 
the  members  of  the  order  would  cease  to  affirming  (1897)  20  Misc.  423,  45  N.  Y. 
work  for  the  firm.  Supp.  1048. 

But  compare  Harris  v.  Detroit  Typo-  ">  In  Schneider  v.  Local  Union  'No.  60 
graphical  Union  (1906)  144  Mich.  422,  (1905)  116  La.  270,  5  L.R.A.  (N.S.)  891, 
108  N.  W.  362,  in  note  9,  infra.  114  Am.  St.  Rep.  549,  40  So.  700,  7  Ann. 

sSee  Connell  v.  Stalker  (1897)  21  Cas.  868,  it  was  held  that  the  fact  that 
Misc.  609,  48  N.  Y.  Supp.  77,  in  note  6,  the  labor  union  of  which  the  plaintiffs 
infra;  Schneider  v.  Local  Union  No.  60  were  members  recommended  another 
(1905)  116  La.  270,  5  L.R.A.  (N.S.)  member  for  an  office,  the  appointment 
891,  114  Am.  St.  Rep.  549,  40  So.  700,  7  to  which  rested  with  a  board  of  public 
Ann.  Cas.  868,  in  note  7,  infra.  officers,  imposed  no  obligation  upon  the 

6  Plaintiff  was  treasurer  of  a  labor  plaintiffs,  upon  their  subsequently  be- 
organization,  and  by  provisions  of  the  coming  members  of  the  board,  to  vote 
by-laws  he  was  annually  called  upon  to  for  the  candidate  recommended  by  their 
surrender    to    the    trustees    the    books   union,    their   obligations   to   the   union 
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And  it  has  been  held  that  enforcing  payment  of  arrears  of  defalca- 
tions by  a  former  officer  of  the  union  is  not  such  an  object  as  will 
justify  its  officers  in  combining  to  prevent  him  from  obtaining  any 
employment  in  his  trade  or  calling,  to  his  injury.' 

A  Michigan  case  '  holds  that  an  expelled  member  cannot  enjoin 
the  union  from  notifying  his  employer  of  his  expulsion,  which  will 
result  in  his  being  discharged,  where  he  has  not  exhausted  his  remedy 
within  the  union,  since,  in  becoming  a  member  of  the  organization 
and  binding  himself  to  seek  redress  for  an  unlawful  or  unreasonable 
sentence  by  the  local  body  through  an  appeal  to  the  general  organiza- 
tion, he  has  bound  himself  to  submit  to  the  incidents  of  an  appeal 
actually  taken." 

But  a  New  Jersey  case,*^  in  holding  that  an  appeal  to  a  higher 
tribunal  in  the  union,  from  an  order  of  suspension  and  fine,  does  not 
amount  to  a  waiver  of  damages  resulting  from  the  action  of  the  union 
in  procuring  plaintiff's  discharge  from  employment  by  a  threat  to 
strike,  in  order  to  enforce  the  sentence  appealed  from,  seems  to  imply 
the  contrary. 

It  has  been  held  that  where  the  laws  of  the  union  provide  no  reme- 
dy, and  the  union  provides  none,  but  meets  the  demands  therefor  with 
futile  correspondence  and  vexatious  and  unnecessary  delays,  it  be- 
comes a  question  for  the  courts  to  determine  whether  or  not  the  mem- 
ber has  done  all  within  his  organization  that  could  reasonably  be 
expected  of  him.^^ 

Where  a  member  of  a  labor  union  has  brought  an  action  in  a  court 
having  jurisdiction  to  award  damages,  alleging  his  unlawful  expul- 
sion and  inability  to  obtain  work  because  thereof,  and  praying  that 
he  be  reinstated,  and  for  general  relief,  and  recovered  a  judgment 
with  costs,  he  cannot  thereafter  maintain  another  action  to  recover 
for  damages  resulting  from  such  expulsion.^' 

and  to  the  public  being  distinct  from  for  relief  is,  however,  subject  to  certain 

each  other,  and  the  latter  being  para-  exceptions.     For   further   discussion   of 

mount;  and  therefore  that  their  failure  this  rule,  see  note  in  49  L.R.A.  353,  on 

to  vote  for  such  candidate  afforded  no  "Conclusiveness  of  decisions  of  tribunals 

sufficient  reason  why  their  union  should  of   associations   or   corporations,"   at  p. 

fine  and  suspend  or  boycott  them.  379. 

8  Gihlan    v.     'National    Amalgamated       H  Blanchard   v.    Netoark   Joint   Dist. 

Laborers'  Union  [1903]   2  K.  B.  600,  1  Council  (1909)   77  N.  J.  L.  389,  71  Atl. 

B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S.  907,  1131. 
89  L.  T.  N.  S.  386,  19  Times  L.  R.  708.        18  Schneider  v.   Local    Union   No.   60 

^Harris     v.     Detroit     Typographical  (1905)    116   La.   270,   52   L.R.A.(N.S.) 

Union  (1906)  144  Mich.  422,  108  N.  W.  891,  114  Am.  St.  Rep.  549,  40  So.  700, 

362.  7  Ann.  Cas.  868. 

10  The    general     rule     that     remedies        13  Schmidt  v.  Weyell   ( 1908 )   60  Misc. 

v/ithin    an    organization    must    be    ex-  370,  113  N.  Y.  Supp.  630. 
hausted  before  resorting  to  a  civil  court 
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2684.  Interference  as  an  act  of  competition. —  The  fact  that  the  per- 
son securing  the  discharge  of  an  employee  was  in  some  way  in  com- 
petition with  that  employee  in  the  business  or  work  in  which  the  em- 
ployee was  then  engaged,  or  was  a  member  of  some  organization  which 
was  in  competition  with  the  employee,  or  some  organization  to  which 
that  employee  belonged,  has  been  treated  by  some  of  the  courts  as  a 
justification  for  the  act  of  the  defendant  in  bringing  about  the  dis- 
charge.* 


1  London  Chiarantee  &  Acci.  Go.  v. 
Jlorn  (1903)  206  111.  494,  99  Am.  St. 
Eep.  185,  69  N.  E.  526. 

"Amongst  the  rights  of  all  workmen 
is  the  right  of  competition.  In  the  like 
manner  and  to  the  same  extent  as  a 
workman  has  a  right  to  pursue  his 
work  or  labor  without  hindrance,  a 
trader  has  a  right  to  trade  without 
hindrance.  That  right  is  subject  to  the 
right  of  others  to  trade  also,  and  to 
subject  him  to  competition, — competi- 
tion which  is  in  itself  lawful,  and  which 
cannot  be  complained  of  where  no  un- 
lawful means  (in  the  sense  I  have 
already  explained)  have  been  employed. 
The  matter  has  been  settled  in  so  far  as 
•competition  in  trade  is  concerned  by  the 
judgment  of  this  House  in  the  Mogul 
8.  a.  Co.  Case  [1892]  A.  C.  25,  61  L.  J. 
Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40 
Week.  Eep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101.  I  can  see  no  reason 
for  saying  that  a  different  principle 
should  apply  to  competition  in  labor. 
In  the  course  of  such  competition,  and 
with  a  view  to  secure  an  advantage  to 
liimself,  I  can  find  no  reason  for  saying 
that  a  workman  is  not  within  his  legal 
rights  in  resolving  that  he  will  decline 
to  work  in  the  same  employment  with 
certain  other  persons,  and  in  intimating 
that  resolution  to  his  employers."  Per 
Lord  Shand,  in  Allen  v.  Flood  [1898] 
A.  C.  1,  pp.  166,  167,  17  Eng.  Eul.  Cas. 
-285. 

An  application  of  this  principle  to  the 
facts  of  that  case  (for  full  statement  of 
which  see  §  2671,  note  7)  was  made  by 
some  of  the  lords  participating  therein. 
Lord  Herschell  said  (pp.  140,  141)  :  "I 
am  aware  of  no  ground  for  saying  that 
competition  is  regarded  with  special 
favor  by  the  law;  at  all  events,  I  see  no 
reason  why  it  should  be  so  regarded. 
It  may  often  press  as  hardly  on  in- 
dividuals as  the  defendant's  acts  are 
alleged  to  have  done  in  the  present  case. 


But  if  the  alleged  exception  could  be 
established,  why  is  not  the  present  case 
within  it?  What  was  the  object  of  the 
defendant,  and  the  workmen  he  repre- 
sented, but  to  assist  themselves  in  their 
competition  with  the  shipwrights.  A 
man  is  entitled  to  take  steps  to  compete 
to  the  best  advantage  in  the  employ- 
ment of  his  labor,  and  to  shut  out,  if 
he  can,  what  he  regards  as  unfair  com- 
petition, just  as  much  as  if  he  were 
carrying  on  the  business  of  a  shipowner. 
The  inducement  the  appellant  used  to 
further  his  end  was  the  prospect  that 
the  members  of  his  union  would  not 
work  in  company  with  what  they 
deemed  unfair  rivals  in  their  calling." 

And  Lord  Shand  said  (pp.  163,  164)  : 
"If  anything  is  clear  on  the  evidence,  it 
seems  to  me  to  be  this, — ^that  the  de- 
fendant was  bent,  and  bent  exclusively, 
on  the  object  of  furthering  the  interests 
of  tnose  he  represented  in  all  he  did, — 
that  this  was  his  motive  of  action,  and 
not  a  desire,  to  use  the  words  of  the 
learned  judge,  'to  do  mischief  to  the 
plaintiffs  in  their  lawful  calling.' 

"The  case  was  one  of  competition  in 
labor,  which,  in  my  opinion,  is  in  all 
essentials  analogous  to  competition  in 
trade,  and  to  which  the  same  principles 
must  apply;  and  I  ask  myself  what 
would  be  the  thought  of  the  application 
of  the  word  'malicious'  to  the  conduct 
of  a  tradesman  who  induces  the  cus- 
tomer of  another  tradesman  to  cease 
making  purchases  from  one  with  whom 
he  had  long  dealt,  and  instead  to  deal 
with  him,  a  rival  in  the  trade.  The 
case  before  the  jury  was,  in  my  view, 
in  no  way  different,  except  that  in  the 
one  case  there  was  competition  in 
labor, — in  the  other  there  would  be  com- 
petition in  trade.  Some  of  the  learned 
consulted  judges  speak  of  Allen's  con- 
duct as  having  been  caused  by  a  desire 
to  inflict  'punishment'  on  the  ship- 
wrights for  past  acts,  and  indicate  that, 
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In  the  leading  case  upon  this  aspect  of  the  question/  in  which  a 
labor  organization  sought  to  enjoin  a  rival  organization  from  inter- 
fering with  the  right  of  its  members  to  work,  it  was  held,  by  a  divided 
court,  that  members  of  a  labor  organization  are  not  liable  for  causing 
the  discharge  of  nonmembers  by  notifying  the  common  employer  that 
they  will  stop  work  unless  nonmembers  are  discharged,  and  will  not 
be  enjoined  from  so  doing  where  they  act  for  the  good  of  their  or- 
ganization, and  not  from  malice  or  a  desire  to  injure  others.  Such 
action  was  deemed  to  be  justified,  either  as  an  effort  to  secure  the  em- 
ployment of  only  efficient  and  approved  fellow  workmen,  or  as  an 
attempt  to  benefit  the  members  of  the  association  by  procuring  their 
employment.* 


if  the  shipwrights  had  been  actually 
working  at  ironwork  on  the  vessel  at  the 
time,  the  case  would  have  been  differ- 
ent. I  cannot  agree  in  any  such  view. 
'Punishment,'  in  a  wide  and  popular 
sense,  may  possibly  be  used,  though  in- 
correctly, to  describe  the  boilermakers' 
action;  but  it  is  quite  clear  that  what 
they  were  resolved  to  do,  and  really  did, 
was,  while  marking  their  sense  of  the 
injury  which  they  thought  (rightly  or 
wrongly  is  not  the  question)  the  ship- 
wrights were  doing  to  them  in  trench- 
ing on  their  proper  line  of  business,  to 
take  a  practical  measure  in  their  own 
defense.  Their  object  was  to  benefit 
themselves  in  their  own  business 
as  working  boilermakers,  and  to 
prevent  a  recurrence  in  the  future  of 
what  they  considered  an  improper  in- 
vasion on  their  special  department  of 
work.  How  this  could  possibly  be  re- 
garded as  'malicious,'  even  in  any  sec- 
ondary sense  that  can  reasonably  be  at- 
tributed to  that  term,  I  cannot  see." 

8  National  Protective  Asso.  v.  Citm- 
ming  (1902)  170  N.  Y.  315,  58  L.R.A. 
135,  88  Am.  St.  Rep.  648,  69  N.  E.  369. 

Members  of  trades  unions  as  well  as 
other  individuals  have  a  right  to  say 
that  they  will  not  work  with  persona 
who  do  not  belong  to  their  organization, 
and  whether  they  say  it  themselves  or 
through  their  organized  societies  can 
make  no  difference.  They  have  the 
right  by  that  method  to  secure  employ- 
ment for  their  own  members.  Davis  v. 
United  Portatle  Hoisting  Engineers 
(1898)  28  App.  Div.  396,  51  N.  Y.  Supp. 
180;  Tallman  v.  Gaillard  (1899)  27 
Misc.  114,  57  N.  Y.  Supp.  419.  See  also 
Kemp  V.  Division  No.  241    (1912)    255 


111.  213,  99  N.  B.  389,  under  §  2682,  note 
2,  cmte. 

3  The  dissenting  judges  took  the  posi- 
tion that  there  was  a  conspiracy  to  in- 
jure the  members  of  the  rival  organiza- 
tion in  their  business  by  shutting  them 
out  of  the  market  altogether,  as  dis- 
tinguished from  a  legitimate  advance- 
ment of  the  defendants'  own.  interests. 
Vann,  J.,  writing  the  dissenting  opin- 
ion, said:  "The  primary  question  is 
whether  the  action  of  the  defendants 
was  unlawful,  for  a  lawful  act  done  in 
a  lawful  manner  cannot  cause  actionable 
injury.  It  is  not  the  duty  of  one  man 
to  work  for  another  unless  he  has 
agreed  to,  and  if  he  has  so  agreed,  but 
for  no  fixed  period,  either  may  end  the 
contract  whenever  he  chooses.  The  one 
may  work  or  refuse  to  work  at  will,  and 
the  other  may  hire  or  discharge  at  will. 
The  terms  of  employment  are  subject  to 
mutual  agreement,  without  let  or  hin- 
drance from  anyone.  If  the  terms  do  not 
suit,  or  the  employer  does  not  please, 
the  right  to  quit  is  absolute,  and  no  one 
may  demand  a  reason  therefor.  What- 
ever one  man  may  do  alone,  he  may  do 
in  combination  with  others,  provided 
they  have  no  unlawful  object  in  view. 
Mere  numbers  do  not  ordinarily  affect 
the  quality  of  the  act.  Workingmen 
have  the  right  to  organize  for  the  pur- 
pose of  securing  higher  wages,  shorter 
hours  of  labor,  or  improving  their  rela- 
tions with  their  employers.  They  have 
the  right  to  strike,  that  is,  to  cease 
working  in  a  body,  by  prearrangement, 
until  a  grievance  is  redressed,  provided 
the  object  is  not  to  gratify  malice  or  in- 
flict injury  upon  others,  but  to  secure 
better  terms   of  employment  for  them- 


§  2684]  INTERFERENCE  WITH  EMPLOYMENT.  8297 

selves.  A  peaceable  and  orderly  strike,  Laws  1899,  chap.  690.  A  combination 
not  to  harm  others,  but  to  improve  their  of  workmen  to  secure  a  lawful  benefit 
own  condition,  is  not  a  violation  of  law.  to  themselves  should  be  distinguished 
They  have  the  right  to  go  farther,  and  from  one  to  injure  other  workmen  in 
to  solicit  and  persuade  others  who  do  their  trade.  Here  we  have  a  conspiracy 
not  belong  to  their  organization,  and  are  to  injure  the  plaintiffs  in  their  business, 
employed  for  no  fixed  period,  to  quit  as  distinguished  from  a  legitimate  ad- 
work  also,  unless  the  common  employer  vancement  of  the  defendants'  own  in- 
of  all  assents  to  lawful  conditions  de-  terests.  While  they  had  the  right  by 
signed  to  improve  their  material  wel-  fair  persuasion  to  get  the  work  of  the 
fare.  They  have  no  right,  however,  plaintiff  McQueed,  for  instance,  they 
through  the  exercise  of  coercion,  to  pre-  had  no  right,  either  by  force  or  by 
vent  others  from  working.  When  per-  threats,  to  prevent  him  from  getting 
suasion  ends,  and  pressure  begins,  the  any  work  whatever,  or  to  deprive  him 
law  is  violated;  for  that  is  a  trespass  of  the  right  to  earn  his  living  by  plying 
upon  the  rights  of  others,  and  is  ex-  his  trade.  Competition  in  the  labor 
pressly,  forbidden  by  statute.  Penal  market  is  lawful,  but  a  combination  to 
Code,  §  168.  They  have  no  right,  by  shut  workmen  out  of  the  market  alto- 
force,  threats,  or  intimidation,  to  pre-  gether  is  unlawful.  One  set  of  laborers, 
vent  members  of  another  labor  organ-  whether  organized  or  not,  has  no  right 
ization  from  working,  or  a  contractor  to  drive  another  set  out  of  business,  or 
from  hiring  them,  or  continuing  them  prevent  them  from  working  for  any 
in  his  employment.  They  may  not  person  upon  any  terms  satisfactory  to 
threaten  to  cripple  his  business  unless  themselves.  By  threatening  to  call  a 
he  will  discharge  them,  for  that  in-  general  strike  of  the  related  trades,  the 
fringes  upon  liberty  of  action,  and  vio-  defendants  forced  the  contractor  to  dis- 
lates  the  right  which  every  man  has  to  charge  competent  workmen  who  wanted 
conduct  his  business  as  he  sees  fit,  or  to  work  for  him,  and  whom  he  wished 
to  work  for  whom  and  on  what  terms  to  keep  in  his  employment.  They  con- 
he  pleases.  Their  labor  is  their  prop-  spired  to  do  harm  to  the  contractor  in 
erty,  to  do  with  as  they  choose;  but  order  to  compel  him  to  do  harm  to  the 
the  labor  of  others  is  their  property,  in  plaintiffs,  and  their  acts  in  execution  of 
turn,  and  is  entitled  to  protection  the  conspiracy  caused  substantial  dam- 
against  wrongful  interference.  Both  age  to  the  members  of  the  plaintiff  cor- 
may  do  what  they  please  with  their  poration.  While  no  physical  force  was 
own,  but  neither  may  coerce  another  used,  the  practical  effect  was  that  mem- 
into  doing  what  he  does  not  wish  to  with  bers  of  one  labor  organization  drove  the 
his  own.  The  defendant  associations  members  of  another  labor  organization 
made  their  own  rules  and  regulations,  out  of  business,  and  deprived  them  of  the 
and  the  plaintiff  corporation  did  the  right  to  labor  at  their  chosen  vocation, 
same.  Neither  was  entitled  to  any  ex-  Depriving  a  mechanic  of  employment  by 
elusive  privilege,  but  both  had  equal  unfair  means  is  the  same  in  principle 
rights  according  to  law.  The  defend-  as  depriving  a  tradesman  of  his  eus- 
ants  could  not  drive  the  plaintiffs'  tomers  by  unfair  means,  which  has 
members  from  the  labor  market  abso-  always  been  held  a  violation  of  law.  A 
lutely,  and  the  plaintiffs  could  not  drive  conspiracy  is  a  combination  to  do  an 
the  defendants'  members  therefrom,  illegal  act  by  legal  means,  or  any  act  by 
The  members  of  each  organization  had  illegal  means.  Here  the  means  used 
the  right  to  follow  their  chosen  calling  were  illegal,  because  they  tended  and 
without  unwarrantable  interference  from  were  designed  to  injure  a  man  in  his 
others.  Public  policy  requires  that  the  business  without  lawful  excuse.  A 
wages  of  labor  should  be  regulated  by  threat,  whether  made  by  one  alone,  or 
the  law  of  competition  and  of  supply  by  many  acting  in  combination,  to  in- 
and  demand,  the  same  as  the  sale  of  food  jure  a  man  in  his  business  unless  he  will 
or  clothing.  Any  combination  to  re-  conduct  it  in  a  way  that  he  does  not 
strain  'the  free  pursuit  in  this  state  of  wish  to,  is  a  tortious  act,  because  it 
any  lawful  business,'  in  order  'to  create  interferes  with  business  freedom ;  and  if 
or  maintain  a  monopoly,'  is  expressly  it  results  in  injury,  it  is  actionable, 
prohibited  by  statute,  and  an  injunction  Every  man  has  a  right  to  carry  on  his 
is  authorized  to  prevent  it.  Re  Davies  business  in  any  lawful  way  that  he  sees 
(1901)  168  N.  y.  89,  96,  56  L.R.A.  855,  fit.  He  may  employ  such  men  as  he 
61  N.  E.   118;   Laws   1897,  chap.   383;    pleases,  and  is  not  obliged  to  employ 
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So,  also,  in  a  Massachusetts  case,*  it  was  held  that  the  members  of 
..a  labor  union  may,  in  order  to  secure  for  themselves  the  work  of  point- 
ing the  buildings  in  which  they  lay  the  brick  and  stone,  strike  in  case 
the  work  is  given  to  others,  although  the  general  contractor  can  em- 
ploy professional  pointers  to  greater  advantage  to  do  the  work,  and 
the  success  of  the  strike  will  deprive  the  pointers  of  employment  at 
their  trade,  such  being  a  lawful  exercise  of  their  right  to  compete 
for  such  work;  the  court  saying:  "The  ease  is  one  of  competition 
between  the  defendant  unions  and  the  individual  plaintiffs  for  the 
work  of  pointing.  The  work  of  pointing  for  which  these  two  sets  of 
TTorkman  are  competing  is  work  which  the  contractors  are  obliged  to 
have.  One  peculiarity  of  the  case  therefore  is  that  the  fight  here  is 
necessarily  a  triangular  one.  .  .  .  The  right  which  the  defendant 
unions  claim  to  exercise  in  carrying  their  point  in  the  course  of  this 
competition  is  a  trade  advantage,  namely,  that  they  have  labor  which 
the  contractors  want,  or,  if  you  please,  cannot  get  elsewhere ;  and  they 
insist  upon  using  this  trade  advantage  to  get  additional  work,  namely, 
the  work  gf  pointing  the  bricks  and  stone  which  they  lay.  It  is  some- 
what like  the  advantage  which  the  owner  of  back  land  has  when  he  has 
bought  the  front  lot.  He  is  not  bound  to  sell  them  separately.  To  be 
sure  the  right  of  an  individual  owner  to  sell  both  or  none  is  not  de- 
cisive of  the  right  of  a  labor  union  to  combine  to  refuse  to  lay  bricks 
or  stone  unless  they  are  given  the  job  of  pointing  the  bricks  laid  by 
them.  There  are  things  which  an  individual  can  do  which  a  combina- 
tion of  individuals  cannot  do.  But  having  regard  to  the  right  on 
"which  the  defendants'  organization  as  a  labor  union  rests,  the  cor- 
relative duty  owed  by  it  to  others,  and  the  limitation  of  the  defend- 
ants' rights  coming  from  the  increased  power  of  organization,  we  are 
of  opinion  that  it  was  within  the  rights  of  these  unions  to  compete  for 
the  work  of  doing  the  pointing,  and,  in  the  exercise  of  their  right  of 
competition,  to  refuse  to  lay  bricks  and  set  stones  unless  they  were 
given  the  work  of  pointing  them  when  laid." 

But  where  the  controversy  is  not  as  to  which  party  shall  get  certain 
■work  to  do,  but  as  to  the  identity  of  the  persons  who  shall  fill  certain 

those  whom,  for  any  reason,  he  does  not  4  Pickett  v.  Walsh  ( 1906 )  192  Mass. 
wish  to  have  work  for  him.  He  has  the  572,  6  L.R.A.  (N.S.)  1067,  116  Am.  St. 
right  to  the  utmost  freedom  of  contract  Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638, 
and  choice  in  this  regard,  and  interfer-  which  was  an  action  for  an  injunction 
^nce  with  that  freedom  is  against  against  combining  and  conspiring  in  any 
public  policy,  because  it  tends,  not  only  way  to  obtain  the  discharge  of  the  com- 
to  destroy  competition,  but,  in  a  broad  plainants. 
sense,  to  deprive  a  man  of  both  liberty 
and  property." 
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positions,  there  is  a  decision  to  the  effect  that  persons  who  are  already 
employed  in  a  like  capacity,  and  who  therefore  are  not  competing  for 
the  opportunity  to  fill  the  positions,  cannot  justify  attempted  inter- 
ference with  the  incumbents  on  the  ground  of  competition.^  While 
the  case  so  holding  has  been  reversed  on  appeal,*  the  grounds  upon 
which  it  was  disposed  of  are  not  such  as  conclusively  to  establish 
the  decision  of  the  higher  court  as  an  authority  to  the  contrary. 

Interference  with  another's  employment  because  he  refuses  to  join 
■a  labor  union  cannot  be  considered  as  an  act  of  competition.'' 

That  the  insurer  of  an  employer  against  liability  for  injuries  to 
his  workmen  cannot  be  considered  as  in  competition  with  an  injured 

5  In  Kemp  v.  Division  Wo.  2^1  (1910)  '  In  Plant  v.  Woods  (1900)  176  Mass. 
153  111.  App.  344,  it  was  held  that  the  492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
conduct  of  a  labor  union  and  its  mem-  330,  57  N.  E.  1011,  in  which  the  legality 
Ijers  in  seeking  to  obtain  the  discharge  of  an  attempt  by  members  of  one  union 
of  certain  persons  who  had  resigned  to  compel  the  members  of  a  rival  union 
from  the  union,  by  threatening  to  call  a  to  join  the  former  was  under  considera- 
strike  against  the  employer,  was  not  tion,  the  court  said:  "The  necessity 
justifiable  as  an  act  of  trade  competi-  that  the  plaintiff  should  join  this  as- 
tion,  the  court  saying:  "The  defendant  sociation  is  not  so  great,  nor  is  its  rela- 
union  cannot  of  itself  do  any  work,  and  tion  to  the  rights  of  the  defendants,  as 
"therefore  cannot  be  in  competition  with  compared  with  the  right  of  the  plain- 
the  complainants  or  any  of  them  for  tiffs  to  be  free  from  molestation,  such 
their  places,  unless  it  might  be  for  as  to  bring  the  acts  of  the  defendants 
some  of  its  idle  members.  The  indi-  under  the  shelter  of  the  principles  of 
vidual  members  of  the  union  who  were   trade  competition." 

threatening  to  strike,  or  who  were  to  be  In  Berry  v.  Donovan  ( 1905 )  188 
ordered  to  strike  by  the  union,  could  not  Mass.  353,  5  L.R.A.  (N.S.)  899,  108  Am. 
"be  considered  as  competitors,  as  they  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Ca,s. 
were  already  employed,  and  could  not  738,  it  is  said  that  an  interference  by  a 
as  a  physical  possibility  fill  their  own  combination  of  persons  to  obtain  the 
positions  with  the  company  and  at  the  discharge  of  a  workman,  because  he  re- 
same  time  the  positions  which  would  be  fuses  to  comply  with  their  wishes  for 
made  vacant  by  the  discharge  of  com-  their  advantage  in  some  matter  in 
plainants.  The  acts  and  measures  which  he  has  a  right  to  act  independ- 
a,gainst  which  relief  is  sought  by  the  ently,  is  not  competition;  that  in  such 
bill  were  not  mere  competition  in  busi-  a  case  the  act  done  by  the  combination 
ness.  They  were  an  effort  to  drive  com-  is  not  in  the  regular  course  of  their 
plainants  from  their  positions,  not  by  business  as  employees,  either  in  the 
underbidding  them,  not  by  doing  the  service  in  which  they  are  engaged  or  in 
same  work  better  or  more  cheaply,  nor  an  effort  to  obtain  employment  in  any 
l)y  refusing  to  work  with  them  for  good  other  service;  but  that  the  result 
and  suflBcient  causes,  but  were  malicious  which  they  seek  to  obtain  cannot  come 
interference  and  intimidation  exerted  directly  from  anything  that  they  do 
on  their  employer  for  the  purpose  of  within  the  regular  line  of  their  business 
inflicting  injury  and  causing  loss  to  as  workers  competing  in  the  labor  mar- 
complainants."  ket,  but  can  come  only  from  action  out- 

But  compare  Davis  v.  United  Portable   side   of   the   province   of   workmen,    in- 
JJoisting  Engineers  ( 1898 )  28  App.  Div.   tended  directly  to  injure  another  for  the 
■396,   51    N.   Y.   Supp.    180;    Tallman   v.   purpose   of    compelling    him    to    submit 
Gaillard   (1899)   27  Misc.  114,  57  N.  Y.   to  their  dictation. 
Supp.  419,  set  forth  in  note  2,  svpra.  Contra,    Kemp    v.    Division    No.    2^1 

6  Kemp  V.  Division  No.   241    (1912)     (1912)    255  111.  213,  99  N.  E.  389,  in 
255  111.  213,  99  N.  E.  389,  for  statement    §  2682,  note  2,  ante. 
of  which  see  §  2682,  note  2,  ante. 
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workman,  so  as  to  justify  him  in  obtaining  the  latter's  discharge  in 
order  to  force  him  to  compromise  his  claim,  see  §  2677,  note  1,  ante. 

2685.  Causal  connection  between  act  and  injury. —  It  is,  of  course, 
essential  to  a  right  of  action  for  interfering  with  another's  employ- 
ment that  the  interference  alleged  shall  be  shown  to  have  been  caused 
by  the  defendant's  conduct.^ 

Consequently,  one  who  voluntarily  leaves  his  employment  without 
being  dismissed  by  his  employer,  on  account  of  the  conduct  of  a  third 
person  in  attempting  to  procure  his  discharge,  has  no  right  of  action 
on  that  account." 

It  has  been  held  that  a  notice  by  a  labor  union  to  an  employer,  that 
all  labor  organizations  of  the  city  will  be  notified  that  his  house  is  a 
nonunion  one,  if  he  retains  a  certain  nonunion  man  in  his  employ, 
is  a  sufficient  threat  of  loss  or  injury  to  the  employer  in  case  he  re- 
tains the  nonunion  man,  to  make  the  union  responsible  for  the  dis- 
charge of  such  employee ; '  and  that  the  jury  may  infer  that  the  fail- 
ure of  an  employee  to  secure  employment  from  members  of  an  em- 
ployers' association  was  because  one  of  their  number,  who  had  dis- 
charged him,  circulated  among  the  members  of  the  association  a  letter 
requesting  them  not  to  employ  him,  in  accordance  with  a  rule  of  the 
association.* 

For  an  instance  in  which  a  complaint  of  plaintiff's  failure  to  pay 
a  disputed  claim  was  held  to  be  the  cause  of  his  discharge,  see  foot- 
note.* 

1 A  cause  of  action  for  unlawful  inter-  street  railway  company  rendered  pre- 
ference with  plaintiff's  occupation  is  fessional  services  to  the  family  of  a 
not  shown  by  an  allegation  that  de-  conductor  who  resisted  payment  of  part 
fendant  communicated  to  intending  em-  of  the  bill.  The  surgeon  reported  the 
ployers  the  fact  that  plaintiff  belonged  matter  to  the  president  of  the  company, 
to  a  labor  organization  and  was  a  who  requested  the  defendant,  the  sur- 
labor  agitator,  in  the  absence  of  any-  geon's  partner,  to  put  the  matter  in 
thing  to  show  that  there  was  any  con-  writing,  which  he  did,  stating  that  the 
nection  between  the  statements  and  the  conductor  was  slinking  behind  the  de- 
failing  to  secure  employment.  Wabash  fense  of  limitations,  and  that  they  pre- 
R.  Co.  V.  Young  (1904)  162  Ind.  102,  f erred  not  to  be  connected  with  a  com- 
4  L.R.A.  (N.S.)    1091,  69  N.  E.  1003.  pany  employing  such  men.     The  presi- 

^  Ghipley  v.  AtkiTi^on   (1887)    23  Fla.  dent   thereupon    ordered   the   conductor 

206,  11  Am.  St.  Rep.  367,  1  So.  934.  discharged,  giving  it  as  his  reason  that 

9  Luclce  V.  Clothinff  Cutters  &  T.  As-  otherwise  the  surgeon  would  withdraw; 

scmbly    (1893)    77   Md.   396,   19   L.R.A.  but  the  claim  being  paid,  the  conduc- 

408,  39  Am.  St.  Rep.  421,  26  Atl.  505.  tor    was    retained    for    a    time,    in    the 

4  Willner    v.    Silverman    { 1909 )     109  president's  absence.     The  latter,  on  his 

Md.  341,  24  L.R.A.  (N.S.)    895,  71  Atl.  return,  however,  ordered  his  immediate 

962.  dismissal.     Upon  this  state  of  facts  it 

6  In  Eolleribech  v.  Ristine   (1901)  114  was  held  that  the  communication  made 

Iowa,   358,   86  N.  W.   377,   it  appeared  by   the   surgeon   was   the   cause   of   the 

that   one   of   a   firm   of   surgeons   of   a  conductor's  discharge. 


§§  2686-2688]         INTEEFEEBNCE  WITH  EMPLOYMENT.  8301 

2686.  Liability  of  officer  procuring  discharge  by  corporation. — An 

officer  of  a  corporation  may  be  liable  for  maliciously  inducing  it  to 
break  its  contract  with  its  employee  and  discharge  him  from  its  em- 
ployment; as  the  corporation  is  to  be  considered  as  a  third  person.* 

2687.  Liability  of  corporation  for  interference  by  its  officers  while 
acting  in  another  capacity,  upon  knowledge  gained  in  discharge  of 
duties. — The  fact  that  the  defendant  company  and  the  company  by 
which  plaintiff  was  employed  had  the  same  officers  cannot  have  the 
effect  of  placing  upon  the  defendant  liability  for  acts  done  by  its  of- 
ficers in  the  discharge  of  their  duties  toward  the  company  by  which 
the  plaintiff  was  employed,  although  they  may  have  pursued  a  line  of 
conduct  in  that  respect  by  reason  of  knowledge  or  information  derived 
in  the  discharge  of  similar  duties  as  officers  of  the  defendant.* 

2688.  Scope  and  effect  of  statutes  legalizing  interference  with  an- 
other's employment. —  (As  to  the  effect  of  statutes  permitting  work- 
men to  combine  upon  legality  of  boycott,  see  chapter  cxviii.,  §  2Y40.) 

(As  to  the  effect  of  statutes  permitting  workmen  to  organize  upon 
the  legality  of  strikes  and  acts  done  in  furtherance  thereof,  see  chap- 
ter cxvii.,  §  2Y13.) 

The  English  trade  disputes  act,  1906,  §  3,  provides:  "An  act 
done  by  a  person  in  contemplation  or  furtherance  of  a  trade  dis- 
pute shall  not  be  actionable  on  the  ground  that  it  induces  some  other 
person  to  break  a  contract  of  employment,  or  that  it  is  an  interfer- 
ence with  the  trade,  business,  or  employment  of  some  other  person, 
or  with  the  right  of  some  other  person  to  dispose  of  his  capital  or  his 
labor  as  he  wills." 

In  Conway  v.  Wade^  Lord  Loreburn,  in  discussing  the  effect  of 
this  enactment  as  altering  the  pre-existing  law,  said :  "It  is  clear  that, 
if  there  be  threats  or  violence,  this  section  gives  no  protection,  for 
then  there  is  some  other  ground  of  action  besides  the  ground  that  'it 
induces  some  other  person  to  break  a  contract,'  and  so  forth.  So  far 
there  is  no  change.  If  the  inducement  be  to  break  a  contract  without 
threat  or  violence,  then  this  is  no  longer  actionable,  provided  always 
that  it  was  done  'in  contemplation  or  furtherance  of  a  trade  dispute.' 
What  is  the  meaning  of  these  words  I  will  consider  presently.  In  this 
respect  there  is  a  change.  If  there  be  no  threat  or  violence,  and  no 
breach  of  contract,  and  yet  there  is  'an  interference  with  the  trade, 
business,  or  employment  of  some  other  person,  or  with  the  right  of 

i  McGurk  V.  Cronermett    (1908)    199       ^  Holder  v.  Ccmnon  Mfg.  Co.    (1905) 
Mass.  457,  19  KRA.  (N.S.)   561,  85  N.   138  N.  C.  308,  50  S.  E.  681. 
E.  576.  1  [1909]   A.  C.  506. 
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some  other  person  to  dispose  of  his  capital  or  his  labor  as  he  wills/ 
there  again  there  is  perhaps  a  change.  It  is  not  to  be  actionable, 
provided  that  it  was  done  'in  contemplation  or  furtherance  of  a  trade 
dispute.'  So  there  is  no  longer  any  question  in  such  cases,  whether 
there  was  'sufficient  justification'  or  not.  The  condition  contained  in 
these  words  as  to  trade  dispute  is  made  sufficient." 

It  has  been  held  that  the  "contemplation"  of  such  a  dispute  must, 
be  the  contemplation  of  something  pending  or  likely  to  occur,  and 
not  merely  the  contemplation  thereof  as  a  possibility,  existing  only 
in  the  mind  of  one  who,  should  the  dispute  occur,  would  not  be  a  party 
thereto;  and  therefore  that  procuring  a  servant's  discharge  in  order 
to  compel  him  to  pay  a  fine  to  the  union,  and  to  punish  him  for  not 
paying  it,  by  threats  made  by  a  district  delegate  acting  without  au- 
thority from  the  union,  that  unless  he  should  be  dismissed,  the  union 
men  would  leave  off  work,  is  not  "an  act  done  in  contemplation  or 
furtherance  of  a  trade  dispute,"  within  the  meaning  of  this  statute.'^ 


2  Conway  v.  Wade,  supra,  it  ap- 
peared that  the  plaintiflF,  Conway,  some 
seven  years  before  the  action,  had  been 
fined  10  shillings  for  a  breach  of  the 
rules  of  the  union,  which  fine,  however, 
he  never  paid,  and  which  the  union  took 
no  steps  to  enforce.  After  an  interval 
of  nonmembership,  he  became  a  member 
of  another  branch  of  the  union,  and 
was  employed  without  any  objection 
from  anyone.  A  promotion  in  his  em- 
ployment, however,  seems  to  have  occa- 
sioned some  jealousy,  and  complaint 
was  made  by  his  fellow  worlcmen  about 
his  being  a  financial  defaulter  to  the 
union;  whereupon  the  defendant,  who 
was  the  district  delegate,  acting  with- 
out authority  from  the  union,  pro- 
cured his  dismissal  (as  found  by  the 
jury)  in  order  to  compel  him  to  pay  the 
fine,  and  to  punish  him  for  not  pay- 
ing it,  by  threats  that  unless, he  should 
be  dismissed,  the  union  men  would  leave 
off  worlt.  It  seems  to  have  been  con- 
ceded that  at  common  law  defendant 
would  have  been  liable;  but  the  ques- 
tion was  raised  whether  there  was  evi- 
dence to  justify  the  finding  of  the  jury 
that  there  was  no  trade  dispute  exist- 
ing or  contemplated  by  the  men,  for  an 
act  done  in  furtherance  of  which  §  3  of 
the  trade  disputes  act  of  1906,  which 
provides:  "An  act  done  by  a  person  in 
contemplation  or  furtherance  of  a  trade 
dispute  shall  not  be  actionable  on  the 
ground  only  that  it  induces  some  other 


person  to  break  a  contract  of  employ- 
ment, or  that  it  is  an  interference  with 
the  trade,  business,  or  employment  of 
some  other  person,  or  with  the  right  of 
some  other  person  to  dispose  of  his 
capital  or  his  labor  as  he  wills,"  would 
operate  to  exonerate  defendant  from  lia- 
bility. This  question  turned  on  whether 
the  provision  should  be  given  such  a 
construction  as  to  render  it  applicable 
to  the  situation  above  detailed;  and  it 
was  held  by  the  House  of  Lords,  re- 
versing the  decision  of  the  court  of  ap- 
peal, [1908]  2  K.  B.  844,  24  Times  L.  Tv. 
874,  52  Sol.  Jo.  748,  that  it  could  not  be 
given  such  a  construction.  With  ref- 
erence to  this  point  Lord  Loreburn, 
L.  C,  said:  "I  come  now  to  the  mean- 
ing of  the  words  'an  act  done  in  con- 
templation or  furtherance  of  a  trade 
dispute.'  These  words  are  not  new  in 
an  act  of  Parliament;  they  appear  in 
the  conspiracy  and  protection  of  prop- 
erty act,  1875.  I  think  they  mean  that 
either  a  dispute  is  imminent  and  the  act 
is  done  in  expectation  of  and  with  a 
view  to  it,  or  that  the  dispute  is  already 
existing  and  the  act  is  done  in  support 
of  one  side  to  it.  In  either  case  the  act 
must  be  genuinely  done  as  described, 
and  the  dispute  must  be  a  real  thing, 
imminent  or  existing.  I  agree  with  the- 
master  of  the  rolls  that  the  section  can- 
not fairly  be  confined  to  an  act  done 
by  a  party  to  the  dispute.  I  do  not 
believe  that  was   intended.     A   dispute- 
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may  have  arisen,  for  example,  in  a  sin-  be  a  trade  dispute  at  all,  a  workman 
gle  colliery,  of  which  the  subject  is  so  must  be  a  party  to  it  on  each  side,  or 
important  to  the  whole  industry  that  a  workman  on  one  side  and  an  employer- 
either  employers  or  workmen  may  on  the  other,  and  an  act  done  in  further- 
think  a  general  lockout  or  a  general  ance  of  a  dispute  is  not  protected  unless 
strike  is  necessary  to  gain  their  point,  the  dispute  be  one  of  that  character. 
Few  are  parties  to,  but  all  are  inter-  It  ia  help,  assistance,  or  encouragement 
ested  in,  the  dispute.  If,  however,  some  to  such  a  dispute  that  the  legislature- 
meddler  sought  to  use  the  trade  dispute  apparently  had  in  view  when  it  used 
as  a  cloak  beneath  which  to  interfere  the  words  'in  furtherance.'  Must  it  not,, 
with  impunity  in  other  people's  work  when  it  uses,  in  juxtaposition  with 
or  business,  a  jury  would  be  entirely  these  words,  the  words  'in  contempla- 
justified  in  saying  that  what  he  did  was  tion,'  be  held  to  have  had  in  view  a. 
done  in  contemplation  or  in  furtherance,  dispute  which  must,  at  the  time  the  act 
not  of  the  trade  dispute,  but  of  his  own  it  designed  to  protect  was  done,  have 
designs,  sectarian,  political,  or  purely  been,  at  all  events,  'thought  of  by  some 
mischievous,  as  the  case  might  be.  These  person  who  should  be  a  party  to  it  when 
words  do,  in  my  opinion,  in  some  sense  it  arose,  if  it  was  to  be  a  trade  dispute- 
import  motive,  and  in  the  case  I  have  within  the  meaning  of  the  act?  Other- 
put  a  quite  different  motive  would  be  wise,  an  intruder  such  as  Wade  would 
present.  If  the  jury  so  found,  the  med-  be  shielded  from  liability  simply  be- 
dler  would  not  be  protected  by  the  3d  cause  of  his  own  mental  outlook,  how- 
section  of  the  act  of  1906.  But  I  have  ever  peculiar  that  outlook  might  be,  and 
no  doubt  that  an  act  done  with  a  single  liowever  unknown  to,  or  unshared  in  by,, 
eye  to  the  dispute,  'in  contemplation  or  others.  From  the  illustration  taken  by 
in  furtherance'  of  it,  would  not  be  ac-  the  master  of  tlie  rolls  and  the  observa- 
tionable  on  any  of  the  grounds  specified  tions  made  by  the  lords  justices  I  would 
in  the  section.  In  regard  to  a  peace-  gather  that  this  latter  is  their  view.. 
maker,  who,  in  the  opinion  of  the  court  If  I  am  right  in  thinking  so,  then  with 
of  appeals,  is  not  protected  under  this  all  respect  I  must  say  I  am  unable  to 
section,  he  requires  no  protection.  A  concur  with  them.  Just  as  the  statute- 
peacemaker  is  not,  under  the  laws  of  is  designed  to  protect  acts  in  the  na- 
this  country,  and  never  has  been,  held  ture  of  aid,  assistance,  help,  and  en- 
liable  in  an  action."  Lord  Atkinson  couragement  rendered  to  the  disputants 
said:  "It  is  not  suggested  that  any  of  the  kind  described,  on  the  one  side  or 
trade  dispute  existed  amongst,  or  was  the  other  of  a  dispute  which  had  ac- 
contemplated  by,  any  workmen  other  tually  arisen,  when  it  uses  the  words  'in 
than  the  workmen  employed  at  Read-  furtherance  of,'  so  I  think  the  legisla- 
head's  works,  nor  is  it  suggested  that  ture  must  be  held,  where  it  uses  the- 
any  trade  dispute  was  contemplated  by  words  'in  contemplation  of,'  to  have 
any  employers  or  workmen  other  than  meant  them  to  apply  to  aid,  assistance, 
those  interested  in  this  firm.  A  trade  help,  or  encouragement  given  to  the 
dispute  may,  no  doubt,  have  been  con-  same  persons  when  those  persons  were 
templated  by  Wade  at  the  time  he  in-  arranging  for,  designing,  or  meditating 
terfered,  as  the  intended  and  probable  a  dispute  which,  by  their  participation 
result  of  his  own  action.  That,  no  in  it  when  it  did  arise,  would  become  a 
doubt,  appears  on  the  evidence  of  the  'trade  dispute.'  It  is  impossible  to  sup- 
plaintiff  himself.  But  Wade  was  an  pose,  I  think,  that  the  legislature  ever 
outsider;  he  was  neither  an  employer  intended  that  where  perfect  peace  pre- 
nor  a  workman;  he  was  a  mere  inter-  vailed  in  any  factory  or  establishment,, 
meddler,  with  no  authority  from  any  and  an  intruder,  a  mere  mischief-maker, 
trade  union  body  to  act  as  he  did.  actuated  by  greed  or  some  feeling  of 
One  of  the  questions  to  be  decided,  revenge,  interfered,  and  by  threats  and 
therefore,  is  whether  §  3  of  the  trade  molestation  stirred  up  strife  and  dis- 
disputes  act,  1906,  applies  to  a  non-  putes  which  neither  employer  nor  work- 
existing  dispute,  not  arranged  for,  in-  men  theretofore  thought  of,  he  should 
tended  to  be  brought  about,  regarded  as  be  made  irresponsible  because  of  the 
imminent  or  likely  to  occur,  or  even  very  mischief  he  intended  and  hoped  to 
thought  of  by  any  employer  or  any  stir  up."  Lord  Shaw,  of  Dunfermline, 
workman,  or  by  anyone  save  an  in-  said:  "It  is  no  doubt  true  that  by  §  5, 
truder  of  this  kind  at  the  time  he  in-  subsec.  3,  the  expression  'trade  dispute' 
tervenes.     In  order  that  a  dispute  may  receives  a  very  wide  interpretation.     It, 
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2689.  Remedies  of  persons  aggrieved;  actions  for  damages.—  That 
an  action  for  damages  will  lie  for  unlawful  interference  with  one's 
employment  has  already  been  stated,  and  authority  therefor 
cited.*  And  where  a  statute  exists  declaring  it  to  be  unlawful  to 
combine  for  the  purpose  of  interfering  with  another's  employment, 

'means  any  dispute  between  employers  trary  not  only  to  the  terms,  but  to  the 
and  workmen,  or  between  workmen  and  spirit,  of  the  rules,  and  I  am  not  sur- 
workmen,  which  is  connected  with  the  prised  to  observe  that  the  trade  union 
employment  or  nonemployment  or  the  accepts  no  responsibility  whatever  for 
terms  of  the  employment  ...  of  any  such  conduct.  Suppose,  however,  these 
person,'  etc.  But  I  cannot  see  my  way  rules,  instead  of  being  violated,  had 
to  hold  that  'trade  dispute'  necessarily  been  followed  in  the  present  case.  When 
includes  accordingly  every  case  of  per-  a  complaint  was  made,  if  it  ever  was 
sonal  difference  between  any  one  work-  made,  to  Wade,  as  to  the  nonpayment 
man  and  one  or  more  of  his  fellows.  It  by  Conway  of  a  fine,  two  courses  were 
is  true  that  after  a  certain  stage  even  open, — either  to  suggest  to  Conway  the 
such  a  dispute,  although  originally  payment,  which  might  have  been  made 
grounded,  it  may  be,  upon  personal  and  all  dispute  avoided,  or,  second,  to 
animosity,  may  come  to  be  a  subject  in  act  according  to  the  rules,  and  submit 
which  sides  are  taken,  and  may  develop  the  case  to  the  district  committee,  and 
into  a  situation  of  a  general  aspect  con-  see  that  Conway  was  brought  into  line 
taining  the  characteristics  of  a  trade  with  the  union.  In  that  case  also  Con- 
dispute;  but  until  it  reaches  that  stage  way  might  have  been  either  excused  or 
I  cannot  hold  that  a  trade  dispute  the  fine  adhered  to.  Up  to  that  stage 
necessarily  exists.  My  lords,  I  cannot  there  were  not,  in  my  opinion,  the  gen- 
better  illustrate  my  meaning  than  by  eral  elements  of  a  trade  dispute  which 
simply  taking  the  facts  of  the  present  the  statute  requires.  In  this  view,  what 
case  in  the  light  of  the  rules  of  the  is  meant  by  the  words  'in  contemplation 
trade  union  to  which  the  appellant  be-  or  furtherance  of  a  trade  dispute?'  My 
longed.  It  is  said  that  eight  years  ago  lords,  I  think  the  argument  was  well 
he  had  been  fined  by  his  union,  and  had  founded  that  the  contemplation  of  such 
not  paid.  In  the  interval  he  had  re-  a.  dispute  must  be  the  contemplation  of 
joined  the  membership  and  was  appar-  something  impending  or  likely  to  occur, 
ently  a  full  paying  member.  Wade,  the  and  that  they  do  not  cover  the  case  of 
respondent,  was  an  official  delegate  of  coercive  interference  in  which  the  in- 
the  union.  By  the  rules  of  the  union,  tervener  may  have  in  his  own  mind 
district  committees  were  appointed  to  that,  if  he  does  not  get  his  own  way,  he 
decide  all  complaints  and  disputes  be-  will  thereupon  take  ways  and  means  to 
tween  members  or  branches  in  their  dis-  bring  a  trade  dispute  into  existence.  To 
trict,  and  with  regad  to  the  official  'contemplate  a  trade  dispute'  is  to  have 
delegates  it  is  provided  that  'under  no  before  the  mind  some  objective  event  or 
circumstances  shall  they  take  part  in  a  situation  with  those  elements  of  fact  or 
movement  initiated  by  members  or  a  probability  to  which  I  have  adverted, 
strike  which  has  not  first  been  sane-  but  does  not  mean  a  contemplation, 
tioned  by  the  executive  council  in  ac-  meditation,  or  resolve  in  regard  to 
cordance  with  these  rules.'  This  was  something  as  yet  wholly  within  the 
not  a  strike.  At  the  most  it  was  a  mind  and  of  a  subjective  character.  I 
'movement  initiated  by  the  members.'  think  that  any  other  construction  would 
I  do  not  think  it  was  even  the  latter,  be  ill-founded  and  would  lead  to  strange 
but  assume  that  it  was,  and  it  will  be  and  mischievous  results.  With  regard 
at  once  seen  that  the  whole  scheme  of  to  the  term  'furtherance'  of  a  trade  dis- 
the  union  rules  is  to  settle  such  move-  pute,  I  think  that  must  apply  to  a 
ments  so  as  to  prevent  them  reaching  trade  dispute  in  existence,  and  that  the 
the  stage  of  a  strike,  and  to  hear  not  act  done  must  be  in  the  course  of  it,  and 
only  disputes  between  members,  but  for  the  purpose  of  promoting  the  inter- 
even  complaints  before  they  have  ests  of  either  party  or  both  parties  to 
reached  the  stage  of  dispute.  My  it." 
lords,   the   conduct   of   Wade   was   eon-       2  See  §  2665,  ante. 
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an  action  for  damages  may  be  based  thereon.  It  has  been  held  that 
even  though  such  a  statute  does  not  expressly  make  evil  intent  an 
essential  ingredient,  it  will  be  enlarged  by  construction,  and  the  ele- 
ment of  evil  intent  incorporated  therein,  in  furtherance  of  natural 
right  and  justice.* 

The  fact  that  one  whose  employment  has  been  interfered  with  ob- 
tained another  position  at  a  higher  salary  will  not  bar  his  recovery, 
although  it  may  be  considered  in  mitigation  of  damages.* 

As  to  whether  a  suit  for  reinstatement  brought  by  a  member  of  a 
union  will  bar  a  subsequent  action  for  damages  for  interference  with 
his  employment,  resulting  from  his  unlawful  expulsion,  see  §  2683, 
note  11. 

As  to  the  necessity  of  exhausting  one's  remedies  within  the  union 
before  bringing  action  for  damages,  see  §  2683,  note  9. 

As  to  pleading  and  practice,  see  footnote.* 

i  Joyce  V.  Great  'Northern  B.  Co.  A.  (N.S.)  179,  96  N.  E.  1036,  Ann.  Cas. 
(1907)  100  Minn.  225,  8  L.R.A.  (N.S.)  1912  C,  1299. 
756,  110  N.  W.  975.  In  this  case  it  was  (c)  Sufficiency  of  complaint. 
held  that,  to  constitute  an  actionable  — As  stating  cause  of  action. — -In 
wrong  under  a  statute  providing:  "It  Lally  v.  Cantwell  (1888)  30  Mo.  App. 
shall  be  unlawful  for  any  two  or  more  524,  a  petition  in  which  it  was  alleged 
employers,  or  any  two  or  more  corpo-  that  the  defendant  had  made  false  and 
rations,  to  combine  or  agree  to  combine  malicious  statements  concerning  the 
or  confer  together  for  the  purpose  of  in-  plaintiff,  in  consequence  whereof  he  was 
terfering  with  or  preventing  any  per-  discharged  from  his  profitable  employ- 
son  or  persons  from  procuring  employ-  ment,  and  prevented  from  obtaining 
ment,  either  by  threats,  promises,  or  by  other  employment  in  the  line  of  his 
circulating  or  causing  to  be  circulated  calling,  and  that  the  defendant  was 
blacklists,  or  for  the  purpose  of  procur-  actuated  by  malice  in  so  doing,  and 
ing  and  causing  the  discharge  of  any  in  which  facts  were  alleged  from  which 
employee  or  employees  by  any  means  the  law  implies  malice,  was  held  suffi- 
whatsoever,"  it  should  appear  that  the  ciently  to  set  forth  a  cause  of  action, 
interfering  employer  was  actuated  by  In  Kemp  v.  Division  No.  2-M  (1910) 
malice, — not  express  malice,  but  such  as  153  111.  App.  344,  it  was  held,  upon 
the  law  implies  in  such  cases  from  the  demurrer,  that  a  bill  for  an  injunction 
fact  that  the  act  complained  of  was  un-  to  restrain  the  defendants  from  calling 
lawful  as  having  been  done  intentionally  a  strike,  which  alleged  that  the  primary 
and  without  just  cause  or  excuse.  and  direct  object  of  the  defendants  was 

^Vanarsdale    v.    Laverty     (1871)     69  to  compel  the  common  employer  to  dis- 

Pa.  103.  charge   the   complainants   from  its   em- 

6  The  following  decisions  on  questions  ploy,  stated  a  cause  of  action. 
of  pleading  and  practice  are  given  for       The    court    further   held   that   if   the 

convenience  in  reference,  without  any  at-  purpose   and   object   of   the   defendants 

tempt  to  state  the  general  principles  of  was  to  compel  complainants'  discharge 

which  they  are  instances:  only  in  the  event  that  they  refused  to 

(a)  Mode  of  trinffing  suit  against  withdraw  their  resignations  from  the 
trade  union. — This  topic  is  reviewed  in  union,  it  was  an  effort  to  coerce  them 
chapter  cxvni.,  §  2741,  note  1    (a).  to  do  what  in  their  judgment  their  own 

(b)  Who  may  maintain  action. — One  interests  did  not  require,  and  was 
who  will  lose  his  employment  by  the  equally  unlawful  and  wrongful;  that  if 
success  of  a  strike  may  maintain  an  ac-  it  might  be  claimed  under  the  averments 
tion  to  test  its  validity.  Minasian  v.  of  the  bill  that  the  discharge  of  the 
Oslorne   (1911)   210  Mass.  250,  37  L.R.  complainants  was    not  the    direct  and 

M.  &  S.  Vol.  VII.— 520. 
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proximate   cause   and   object   to   be   at-  possible,    and     two     alleged,    means    of 
tained  by   defendants,  but  the   purpose  bringing   about   the   wrong.      It   is   one 

was  to  compel  and  coerce  the  complain-  degi"ee    more    remote    than    where    the 

ants   to  become   members   of   the  union  slander   itself   is   the   thing  complained 

against  their  wishes,  in  order  to  estab-  of,   and   by   all   analogy,  when   referred 

lish   or  maintain  a   "closed   shop,"   the  to,  need  not  be  set  out  as  specifically  as 

purpose  was  likewise  Illegal  and  wrong-  when  slander  is  the  gist." 

ful;   and,  further,  that  the  acts  of  the  And  in  iloran  v.  Ounphy  (1901)   177 

defendants  could  not  be  justified  on  the  Mass.   485,  52   L.R.A.   115,   85   Am.   St. 

plea  of  trade  competition.     But  this  de-  Rep.   289,   59    N.    E.    125,    the    declara- 

cision  is  reversed  in  (1912)  255  111.  213,  tion   was   held   bad   for   the    same   rea- 

99  N.  E.  389,  set  forth  in  §  2682,  note  2,  son,  although  it  was  said  that,  in  view 

ante,  which  see.  of    the    changes    in    the    bench,    it   was 

A  general  averment  in  an  action  by  quite  possible  that  if  the  question  had 
one  against  his  former  employer,  that  then  come  up  for  the  first  time,  the  ma- 
he  prevented  plaintiflF  from  obtaining  jority  might  be  found  on  the  side  which 
employment  and  caused  him  to  be  dis-  did  not  prevail. 

charged   from   positions   secured,   states  And  in  McOurlc  v.  Cronenwett  (1908) 

no  cause  of  action,  since  it  is  too  gen-  199  Mass.  457,  19  L.R.A.  (N.S.)   561,  85 

eral.     Wabash  R.  Co.  v.  Young   (1904)  N.   E.   576,  the  court,   in  holding   suffi- 

162  Ind.  102,  4  L.R.A.  (N.S.)    1091,  69  cient  a  complaint  alleging  that  defend- 

N.  E.  1003.  ant  maliciously  and  without  cause  pre- 

A  complaint  does  not  show  such  a  vented  the  plaintiff  from  further 
malicious  interference  with  plaintiff's  performing  his  obligations  under  his 
business  as  to  state  a  cause  of  action  at  contract  of  employment,  and  thus 
common  law,  which  states  that,  in  re-  brought  about  his  discharge,  and  that 
sponse  to  inquiries  by  an  intended  em-  defendant  maliciously  induced  and  per- 
ployer,  a  former  employer  made  state-  suaded  the  employer  to  break  the  agree- 
ments which,  for  all  that  appears  from  ment  and  discharge  plaintiff,  said  that 
the  complaint,  were  true;  although  it  is  the  doctrine  of  May  v.  Wood,  supra, 
also  shown  that  plaintiff  did  not  secure  ought  not  to  be  extended  to  actions 
the  position.     Ihid.  not  brought  for  slander  or  libel. 

— Necessity  of  setting  forth  false  and  In  Van  Horn  v.  Van  Horn  (1894)  56 

malicious  statements.    In  May  v.  Wood  N.  J.  L.  318,  28  Atl.  669   (not  a  master 

(1898)    172  Mass.  11,  51  N.  E.  191,  it  and  servant  case),  it  is  held  that  in  an 

was  held  by  four  of  the  seven  justices  action    for    injuries    produced    by    false 

that,  whatever  may  be  the  proper  form  representations  maliciously  made,  it  is 

of  declaration  for  inducing  masters  to  not  necessary  to  set  out  in  the  declara- 

discharge  their  servants  by  threats,  in-  tion  the  slanderous  words  which  caused 

timidation,  or  force,  yet  when  the  cause  the  injury. 

of  action  is  alleged  to  be  that  the  de-  And  Lord  Halsbury,  in  Allen  v.  Flood 
fendants  by  false  and  malicious  state-  [1898]  A.  C.  1,  at  p.  87, 17  Eng.  Rul.  Cas. 
ments  induced  a  master  to  discharge  his  285,  said:  "My  lords,  I  now  come 
servants,  it  is  essential  that  the  state-  to  the  question  raised  upon  the  plead- 
ments  made  shall  be  substantially  set  ings, — that  the  falsehood  of  Allen's  allc- 
out  in  the  declaration,  in  order  that  gations  is  not  set  out.  I  venture  to 
the  court  may  see  whether  any  such  think  that  this  objection  is  founded 
effect  as  is  alleged  can  reasonably  be  at-  upon  an  erroneous  assumption  that  the 
tributed  to  the  statements,  and  that  the  action  must  be  brought  for  false  rep- 
defendants  may  know  what  they  are  resentations,  and  that  accordingly  the 
called  upon  to  meet;  and  that  it  is  not  false  representations  must  be  set  out 
necessary  that  the  statements  of  them-  in  the  statement  of  claim.  As  I  say,  I 
selves  should  be  defamatory.  Holmes,  think  that  is  an  erroneous  assumption; 
J.,  speaking  for  the  dissenting  minor-  that  the  action  is  what  it  is;  that  the 
ity,  held  that  the  action  should  not  be  defendant  maliciously  and  wrongfully, 
considered  as  one  for  slander  with  and  with  intent  to  injure  the  plaintiffs, 
special  damages,  but  as  an  action  for  intimidated  and  coerced  the  Glengall 
malevolently,  and  without  justifiable  Iron  Company  not  to  enter  into  con- 
cause,  inducing  a  third  person  to  break  tracts  with  the  plaintiffs,  whereby  the 
a  contract,  saying:  "That  is  the  gist  plaintiffs  had  suffered  damage. 
of  the  action,  and  falsehood  or  slander  "The  objection  may  be  treated  as  one 
is  material   only   as   one   out   of   many  of  form  or  as  one  of  substance;   treat- 
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ing  it  as  one  of  form  only,  I  do  not  think  The  refusal  of  a  person  to  employ  a 

that  it  ever  was  necessary  in  pleadings,  discharged    employee     because    he     was 

wliere  an  unlawful  procuring  something  blacklisted  is  evidence  of  injury  for  the 

to  be  done  was  the  cause  of  action,  to  set  consideration  of  the  jury,  although  such 

out  the  means  by  which  that  something  employee  informed  him  of  the  fact  under 

was  procured.     It  is  not  necessary,  says  circumstances  which  leave  it  doubtful  if 

Willes,   Ch.   J.,   in   Winsmore  v.   Green-  the  purpose  was  not  collusive  to  aid  a 

hank    (1745)    Willes,   Rep.   577,   'to   set  contemplated  lawsuit.  Willner  v.  Silver- 

forth  all  the  facts  to  show  how  a  thing  man    (1909)     109    Md.    341,    24    L.R.A. 

which  is  charged  to  be  unlawfully  done  (N.S.)   895,  71  Atl.  962. 

was   unlawful;    that    would     make   the  The  statements  of  the  employer  when 

pleadings  intolerable,  and  would  increase  discharging    an     employee     because    of 

the   length   and   expense   unnecessarily.'  notice   of   an   assignment   of   his   wages 

And    even    in    an    indictment    for    con-  are  admissible  in  evidence  in  an  action 

spiracy,  it  is  not  necessary  to  state  the  to    hold    one    liable    in    damages,    who 

means  employed."  caused     the    discharge     by     wrongfully 

Allegation  of  scienter  in  action  for  claiming  the  assignment.  Lopes  v.  Con- 
procuring  Ijreach  of  contract. — That  one  nolly,  supra. 

knew  of  a  contract  of  employment  with  In  an  action  against  a  member  of 
the  performance  of  which  he  wrongfully  an  employers'  association  for  blacklist- 
interfered  is  not  shown  by  an  allegation  ing  an  employee,  the  latter  should  not 
that  he  maliciously  prevented  its  per-  be  permitted  to  testify  as  to  the  reasons 
formance.  McGurk  v.  Gronermoett  given  by  members  of  the  association  for 
(1908)  199  Mass.  457,  19  L.R.A. (N.S.)  refusal  to  employ  him.  Willner  v.  8il- 
561,  85  N.  E.  576.  verman,  supra. 

Mode   of  pleading  contract  in   action  The  fact  that   a  person  withholds   a 

for  procuring  hreach. — It  is  not  neces-  gratuity   from,    or   breaks   his   contract 

sary  in  an  action  for  maliciously  pro-  with,  another,  because  the  latter  retains 

curing    one's    employer    to     violate    his  a  third  person  in  his  service,  does  not 

contract  of  employment,  to  set  out  the  of  itself  afford  the  third  person  a  right 

contract   in   full   or  by  copy,   but  it   is  of  action  against  him;   nor  is  proof  of 

sufficient  to  state  its  effect.     Ihid.  such  withholding  or  breach  because  of 

(d)  Variance  between  pleading  and  the  retention  of  the  employee  of  itself 
proof. — Under  a  declaration  alleging  in  proof  of  his  procurement  or  persuasion 
effect  that  there  was  a  contract  for  em-  of  the  employer  to  make  the  discharge; 
ployment  to  be  continued  for  a  period  of  although  in  an  action  for  wrongfully 
time,  the  plaintiff  cannot  recover  if  procuring  a  discharge,  it  is  competent 
there  was  no  contract  for  a  definite  term  for  the  plaintiff  to  show  that  the  with- 
of  service.  Chipley  v.  Atkinson  (1887)  holding  or  breach  was  used  by  the  de- 
23  Fla.  206,  11  Am.  St.  Rep.  367,  1  So.  fendant  with  the  malicious  purpose,  and 
934.  as  a  means  of  procuring  or  persuading 

A  declaration  which  alleges  that  de-  the  employer  to  discharge  the  plaintiff, 

fendant  had   procured   a  breach   of  the  Chipley   v.    Atkinson    (1887)      23    Fla. 

contract  under  which  plaintiff  was  em-  206,  11  Am.  St.  Rep.  367,  1  So.  934. 

ployed   is  not  supported  by  proof  that  In  Gibson  v.  Fidelity  &  C.  Co.  (1908) 

plaintiff's    employment    was    terminable  232    111.    49,    83    N.    E.    539,    affirming 

at  the  will  of  the  employer.     Lucke  v.  (1907)    135  111.  App.  290,   it  was  held 

Clothing  Cutters  &  T.  Assembly   (1893)  that  there  was  no  error  in  the  refusal 

77  Md.'  396,  19  L.R.A.  408,  39  Am.  St.  of  the  trial  court  to  direct  a  verdict  for 

Rep.  421,  26  Atl.  505.  the  defendant  in  an  action  for  unlaw- 

(e)  Admissibility  and  sufficiency  of  fully  causing  plaintiff's  discharge, 
evidence. — In  an  action  by  an  employee  where  there  was  evidence  tending  to 
to  hold  another  liable  in  damages  for  show  that  the  employer  stated  that  he 
securing  his  discharge  from  his  em-  would  allow  the  plaintiff  to  continue 
plovment,  evidence  is  admissible  that,  work  if  defendant's  president  would 
although  using  due  diligence,  he  was  agree  to  it,  but  that  the  latter  when 
unable  to  obtain  regular  work,  and  was  interviewed  stated  that  he  had  caused 
left  without  his  accustomed  means  of  plaintiff  to  be  discharged,  and  did  not 
subsistence,  as  well  as  a  statement  of  propose  to  have  plaintiff  work  there  or 
his  earnings  from  other  sources,  elsewhere  to  earn  money  to  fight  his 
liopes   V.    Connollv    (1912)     210    Mass.  company  with. 

487,  38  L.R.A.  (N!S.)   986,  97  N.  E.  80.  In   an  action  against  a  trade  union 


8308  MASTER  AND  SERVANT.  [chap.  cxvi. 

2690.  — measure  and  elements  of  damages. —  In  an  action  for  wrong- 
ful interference  with  plaintiff's  employment,  he  is  entitled  to  recover 
the  full  value  of  his  contract  of  service,*  even  though  it  was  merely  at 
will,^  and  the  sum  which  he  would  have  earned  had  such  employment 
continued  is  prima  facie  the  measure  of  damages.' 

The  defendant  is,  however,  entitled  to  show  that  the  servant  either 
earned,  or  by  reasonable  exertion  might  have  earned,  money  in  other 
employment  during  the  contract  period ;  *  and  the  fact  that  he  has 
obtained  another  position  at  a  higher  salary  may  be  considered  in 
mitigation  of  damages ;  ^  but,  it  seems,  the  servant  is  not  bound  to 
seek  employment  in  another  locality.^ 

for  conspiring  to  prevent  the  plaintiflE  gaged  in  the  performance  of  his  duty,  it 
from  obtaining  employment,  where  the  was  error  for  the  court  merely  to  in- 
only  evidence  of  the  plaintiff  in  regard  struct  that  if  defendants,  or  either  of 
to  his  employment  is  the  testimony  of  them,  made  false  and  malicious  state- 
his  employer  that  the  employment  of  ments  to  plaintiff's  employer  concerning 
the  plaintiff  was  only  temporary  and  him,  whereby  he  was  damaged,  he 
until  union  men  could  be  obtained,  such  might  recover,  without  submitting  the 
evidence  is  entirely  inadequate  to  estab-  issue  of  conspiracy,  though  no  request 
lish  that  plaintiff  was  the  object  of  a  for  such  an  instruction  was  made, 
persecution  based  upon  a  determination  Hines  v.  Whitehead  (1904)  124  Iowa, 
to  exclude  him  from  working  at  his  262,  99  N.  W.  1064. 
trade  for  anybody  or  under  any  circum-  ^  Lally  v.  Cantwell  (1890)  40  Mo. 
stances.  Dams  v.  United  Portable  Hoist-   App.  44. 

ing  Engineers   (1898)   28  App.  Div.  396,       2  One    who    wrongfully     secures     an- 
51  N.  Y.  Supp.  180.  other's   discharge  from  his  employment 

(f)  Questions  for  jury. — In  Berry  v.  in  a  business  where  opportunities  of 
Donovan  (1905)  188  Mass.  353,  5  L.R.A.  obtaining  remunerative  work  are  limited 
(N.S.)  899,  108  Am.  St.  Rep.  499,  74  N.  is  liable  for  the  full  value  of  his  con- 
E.  603,  3  Ann.  Cas.  738,  it  is  held  that  tract  of  service,  although  it  was  merely 
the  question  whether  or  not  interference  at  will,  including  any  loss  of  time  at- 
with  a  laborer's  employment,  under  a  tributable  to  the  wrongful  acts,  as  well 
contract  between  a  labor  union  and  an  as  for  mental  distress  because  of  the 
employer  obligating  the  employer  to  re-  predicament  in  which  he  found  himself, 
tain  no  one  in  his  employ  who  is  objec-  Lopes  v.  Connolly  (1912)  230  Mass.  487, 
tionable  to  the  union,  was  for  a  justi-  38  L.R.A.  (N.S.)  986,  97  N.  E.  80. 
liable  cause,  is  one  for  the  jury.  See  also  cases  cited  in  §  2665,  notes  5 

For  other  instances  in  which  the  ques-  and  6. 
tion  as  to  whether  the  employee's  rights  ^  Lally  v.  Gantipell  (1890)  40  Mo. 
have  been  invaded  has  been  held  to  be  App.  44;  Connell  v.  Stalker  (1897)  2!! 
one  for  the  jury,  see  Huskie  v.  Griffin  Misc.  609,  48  N.  Y.  Supp.  77,  affirming 
(1909)  75  N.  li.  345,  27  L.R.A.  (N.S.)  (3897)  20  Misc.  423,  45  N.  Y.  Supp. 
966,  139  Am.  St.  Rep.  718,  74  Atl.  595,   ]048. 

set  out  in  §2671,  note  12;  and  Jones  v.       i  Lally  v.   Cantvxll     (1890)     40   Mo. 
Leslie    (1910)    61   Wash.   107,  — L.R.A.  ^^^   44  ' 

(N.S  )   -,  112  Pac    81,  Ann    Cas.  1912      '',% ^^^^.^ale    v.    Laverty     (1871)     69 

B,  1158,  under  §2679,  note  2.  p     ,„„  *     ^  ' 

(g)  Instructions:  necessity  of  sub-  ~  .  \  .  ..„  .  ,•  , 
mating  issue  of  conspiracy.— Wty^ve  the  ,  ,^^  plaintiff  m  a.n  action  for  wrong- 
theorv  upon  which  plaintiff's  action  was  *"'  interference  with  his  employment 
brought  was  that  he  had  been  discharged  ™^y  recover  for  such  time  as  was  lost 
from  his  employment  as  the  result  of  an  *"  h™  by  the  acts  of  the  defendant,  and 
unlawful  conspiracy  on  the  part  of  de-  is  not  bound  to  seek  employment  in  an- 
fendants,  by  means  of  false  represen-  other  locaXity.  Connell  \.  Stalker  (1897) 
tations  respecting  his  conduct  while  en-  21  Misc.  609,  48  N.  Y.  Supp.  77,  afiirm- 
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The  fact  that  the  contract  of  employment  does  not  fix  the  wages  at 
a  certain  or  stipulated  amount  will  not  defeat  a  recovery  of  damages, 
but  if  the  compensation,  wages,  or  benefit  to  he  derived  by  the  em- 
ployee is  such  that  its  value  can  be  ascertained,  it  is  sufiicient  to  sus- 
tain even  compensatory  damages.'' 

ISTor  does  the  fact  that  his  employer  has,  subsequent  to  his  discharge, 
become  a  member  of  an  association,  the  operation  of  the  rules  of  which 
would  have  excluded  plaintiff  from  employment,  limit  his  right  to 
recover  damages  to  those  accruing  between  the  date  of  his  discharge 
and  the  date  when  his  employer  joined  the  association,  since  it  can- 
not be  known  that  if  plaintiff  had  continued  in  his  employment 
his  employer  would  have  joined  the  association,  or  that  he  would  not 
have  reserved  the  right  to  employ  him  in  some  capacity.* 

Besides  loss  of  time,  damages  may  be  recovered  for  mental  distress 
caused  by  the  predicament  in  which  plaintiff  found  himself.* 

And  one  whose  employment  has  been  unjustifiably  interfered  with 
may  be  entitled  to  recover  for  damages  to  his  reputation,  if  he  proves 
that  damage  to  his  reputation  was  in  fact  caused  by  defendant's  ille- 
gal action.^" 

ing  (1897)  20  Misc.  423,  45  N.  Y.  Supp.   of   the   latter,    without   tortious    inter- 

1048.  ference.     We   see    no    reason   why  the 

1  Chipley  v.  Atkinson   (1887)   23  Fla.   rules  applicable  in  actions  for  injuries 

206,  11  Am.  St.  Rep.  367,  1  So.  934.  to  tangible  property  should  not  be  ap- 

8  Clark   V.    Qoddard    ( 1863 )    39    Ala.   plied  in  the  case  of  an  active  and  re- 
164,  84  Am.  Dec.  777.  lentless    conspiracy   to    prevent    a   me- 

9  iopes  V.  Connolly   (1912)   210  Mass.   chanic  from  earning  a  living.    It  is  true 
487,  38  L.R.A.  (N.S. )   986,  97  N.  E.  80.   the  present  action  is  neither  on  a  con- 
In    Carter  v.   Oster    (1908)    134  Mo.    tract  for  its  breach,  nor  is  it,  strictly 

App.  146,  112  S.  W.  995,  it  was  held  speaking,  for  an  injury  to  property.  It 
that  where  the  testimony  conduced  to  sounds  in  tort  for  acts  done  pursuant 
show  that  the  conduct  of  the  defendants  to  a  conspiracy  to  prevent  the  plaintiff 
in  procuring  plaintiff's  discharge  was  from  following  his  trade.  There  is  evi- 
not  only  wrongful,  but  wilful,  malicious,  dence  to  prove  the  methods  employed  tO' 
and  oppressive,  plaintiff  was  entitled  to  bring  about  this  result  were,  as  we  have 
recover  damages  for  mental  suffering;  seen,  unlawful ;  and,  moreover,  that  thejr 
the  court  saying:  "We  glean  from  the  were  continuous,  vrilful,  malicious,  op- 
decisions  and  treatises  that  the  rule  is  pressive,  and  well  adapted  to  cause 
to  compensate  for  mental  suffering  due  plaintiff  fear  and  anxiety  about  both 
to  torts  against  property,  when  the  acts  his  personal  safety  and  his  means  of 
complained  of  were  wrongful  and  ma-  earning  a  livelihood." 
lieious,  and  in  action  on  contracts,  if  the  In  Schneider  v.  Local  Union  No.  60 
breaches  were  of  a  sort  which  would  (1905)  116  La.  270,  5  L.R.A.  (N.S.) 
cause  mental  pain  as  a  proximate  and  891,  114  Am.  St.  Rep.  549,  40  So.  709, 
natural  result.  ...  We  have  found  7  Ann.  Cas.  868,  the  court  affirmed  a 
no  case  in  which  the  question  was  raised  judgment  for  damages,  which  included 
regarding  the  right  to  such  damages  for  not  only  the  damages  sustained  by  rea- 
wrongfully  and  maliciously  keeping  a  son  of  loss  of  wages,  but  also  those  re- 
person  out  of  emplovment.  But  a  suiting  from  mental  suffering  and  injury 
man's  trade,  and  the  contracts  by  which  to  reputation,  together  with  punitory 
he  is  employed  to  exercise  it,  are  in  the  damages. 

nature  of  property.     He  has  the  right  W  Z)e    Minico   v.    Craig     (1911)     207 

to  use  the  former,  and  get  the  benefit  Mass.  593,  — L.R.A.  (N.S.)—,  94  N.  E, 
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But  the  prospect  of  being  at  some  time  admitted  into  partnership 
is  too  uncertain  to  furnish  a  basis  for  the  recovery  of  actual  damages 
in  an  action  by  an  employee  for  maliciously  procuring  the  latter's 
discharge ;  though  where  the  defendant  knew,  or  believed,  or  had  rea- 
son to  believe,  that  the  employer  had  promised  or  did  actually  intend 
to  admit  the  plaintiff  into  partnership,  that  fact  may  be  considered 
in  fixing  exemplary  damages.'^ 

2691.  — injunctive  relief. — An  injunction  may  be  granted  against 
threatened  interference,  by  unlawful  means,  with  one's  existing  em- 
ployment,^ or  against  the  commission  of  acts  tending  unlawfully  to 
interfere  with  the  obtaining  of  employment  by  complainant,  where 
there  is  reason  to  believe  that  continued  interference  is  contemplated.^ 

But  an  injunction  against  acts  of  interference  with  another's  ex- 


317,  and  see  also  Schneider  v.  Local 
Union  No.  60  (1905)  116  La.  270,  5 
L.R.A.  (N.S.)  891,  114  Am.  St.  Rep.  549, 
40  So.  709,  7  Ann.  Cas.  868,  in  note  9, 
supra. 

nchipley  v.  Atkinson  (1887)  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So.  934. 

1  Injunction  is  a  proper  remedy  where 
there  is  an  attempt  unlawfully  to  pro- 
cure complainant's  discharge  by  threats 
to  call  a  strike.  Kemp  v.  Division  No. 
241  (1910)  153  111.  App.  344,  reversed 
on  other  grounds  in  ( 1912 )  255  111.  213, 
99  N.  E.  389. 

One  who  has  a  valid  contract  with  a 
school  district  for  the  teaching  of  the 
school  may  have  an  injunction  restrain- 
ing one  claiming  under  an  invalid  con- 
tract, from  interfering  with  or  molest- 
ing him  in  the  performance  thereof. 
Treadway  v.  Dwniels  (1906)  29  Ky.  L. 
Eep.  331,  92  S.  W.  981. 

2  A  workman  unlawfully  molested  in 
his  efforts  to  procure  employment  has 
a  right  to  an  injunction,  where  the 
molestation  is  repeated  and  persistent. 
Jersey    City    Printing    Go.    v.    Cassidy 

(1902)  63  isr.  J.  Eq.  759,  53  Atl.  230. 

In  Davis  v.  United  Portable  Hoisting 
Engineers  (1898)  28  App.  Div.  396,  51 
N.  Y.  Supp.  180,  it  was  said  that  if  a 
case  is  presented  in  which  it  is  shown 
that  the  only  motive  which  impels  the 
interference  is  to  prevent  a  particular 
individual  from  making  his  living,  ir- 
respective of  other  considerations,  a 
court  of  equity  will  interfere  where  no 
adequate  remedy  at  law  exists. 

In     Atkins    v.    W.   A.    Fletcher    Co. 


(1903)  65  N.  J.  Eq.  658,  55  Atl.  1074, 
it  was  said,  in  passing,  that  if  a  com- 
bination of  employers  should  undertake 
to  deprive  workmen  seeking  to  sell  their 
labor  of  all  opportunities  for  employ- 
ment other  than  by  one  of  the  combina- 
tion, and  in  carrying  out  this  purpose, 
should  molest  and  intimidate,  or  in 
various  ways  annoy  and  hinder,  those 
who  otherwise  would  be  willing  to  em- 
ploy them,  they  would  be  entitled  to 
an  injunction  from  a  court  of  equity, 
unless  the  more  or  less  definite  amount 
of  damages  suffered  by  them  and  the 
pecuniary  responsibility  of  the  employ- 
ers should  relegate  them  to  a  court  of 
law  for  their  remedy. 

That  an  injunction  is  proper  against 
acts  tending  to  interfere  with  another's 
employment,  where  complainants  have 
been  injured  by  such  acts,  and  there  is 
reason  to  believe  that  other  proceedings 
of  the  same  kind  are  contemplated, 
which  will  result  in  still  more  injury  to 
them.  See  Plant  v.  Woods  (1900)  176 
Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Eep.  330,  57  N.  E.  1011. 

That  an  injunction  is  proper  against 
the  commission  and  continuance  of  acts 
of  interference  by  calling  a  strike  on  a 
building  upon  which  complainants  were 
at  work,  with  the  declared  intention  of 
continuing  such  a  course  of  action  with 
the  object  of  driving  all  nonunion  work- 
men out  of  the  community  or  out  of 
trade,  see  Erdmann  v.  Mitchell  (1901) 
10  Pa.  Dist.  R.  701,  s.  c.  on  appeal 
(1903)  207  Pa.  79,  63  L.R.A.  534,  99 
Am.  St.  Eep.  783,  56  Atl.  327. 
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i  sting  employment  will  not  issue  where,  pending  the  suit,  the  employ- 
er has  ceased  to  employ  both  the  plaintiff  and  defendants.^ 

It  has  been  held  that  the  possibility  that  a  person  may  be  expelled 
from  an  incorporated  labor  union  in  case  of  his  neglect  to  pay  fines 
if  they  should  be  imposed  upon  him,  where  no  intention  to  expel  him 
is  shown,  is  not  sufficient  to  warrant  an  injunction  against  proceed- 
ing to  try  him  for  alleged  violations  of  the  by-laws  making  him  liable 
to  fines.* 

An  incorporated  trade  union  has  the  right  to  maintain  a  bill  in 
equity  to  restrain  a  rival  trade  union  from  crippling  and  destroying  it 
by  endeavoring  to  prevent  its  members  from  getting  employment.^ 

An  injunction  obtained  by  a  labor  organization  against  interfer- 
ence by  a  rival  with  the  employment  of  its  members  may  be  violated 
by  the  imposition  of  a  fine  by  the  rival  on  one  of  its  own  members, 
where  the  tendency  and  purpose  of  the  act  is  to  interfere  with  the 
■employment  of  the  other's  members.^ 

2692.  Combination  to  interfere  with  another's  employment  as  a  crim- 
inal conspiracy  at  common  law. — While  the  fact  that  the  object  of  a 
combination  is  to  interfere  with  another's  employment  does  not  ren- 
der it  a  criminal  conspiracy  at  common  law,^  it  becomes  such  where 
the  object  is  to  be  accomplished  by  unlawful  means,  as  by  coercing 
the  employer  against  his  will.^     Although  it  has  been  held  that  an 

3  De  Minico  v.  Craig  ( 1911 )  207  Mass.  members  of  the  rival  organization  out 
593,  — L.R.A.  (N.S.) — ,  94  N.  E.  317.         of  employment,  and  to  this  end  to  in- 

4  Thomas  v.   Musical  Mut.  Protective   jure  their  employers. 

Union  (1890)  121  N.  Y.  45,  8  L.R.A.  « An  indictment  reciting  a  wicked 
175,  24  N.  E.  24.  and  unlawful  intent  to  impoverish  one 

5  House  Painters'  Beneficial  Asso.  v.  J.  H.,  and  hinder  him  from  following 
Feeney    (1904)    13  Pa.  Dist.  R.  335.  his  trade,  and  charging  the  defendants, 

6  In  Chicago  Federation  of  Musicians  with  others  unknown,  with  an  unlawful 
V.  American  Musicians'  Union  (1908)  conspiracy  by  wrongful  and  indirect 
139  111.  App.  65,  the  imposition  by  a  means  to  impoverish  such  J.  H.,  and  to 
union  of  a  fine  on  a  member  who  was  deprive  and  hinder  him  from  his  said 
musical  director  in  a  theater,  for  play-  art  and  trade  and  getting  his  support 
ing  with  members  of  a  rival  organiza-  thereby,  and  that,  in  pursuance  of  said 
tion,  of  whom  the  theater  orchestra  was  unlawful  combination,  they  did  so  do, 
composed,  was  held  to  violate  an  injunc-  does  not  sufficiently  charge  a,  criminal 
-tion  obtained  by  the  rival  organization  conspiracy,  since  the  object  charged — 
restraining  the  other  from  interfering  the  diminution  of  another's  profits — is 
with  its  members,  threatening  their  em-  not  necessarily  unlawful,  and  there  is 
ployers  or  would-be  employers  with  the  no  averment  of  an  intention  to  accom- 
hostility  of  labor  unions,  and  from  ob-  plish  such  object  by  unlawful  means, 
structing  them  in  obtaining  or  retaining  Com.  v.  Hunt  (1842)  4  Met.  Ill,  38 
•employment  as  musicians;  and  that  the  Am.   Dec.   346. 

act  could  not  be  justified  under  cover  3  In  state  v.  Dyer  (1894)   67  Vt.  690, 

of  the  pretense  that  it  was  done  merely  32  Atl.  814,  10  Am.  Grim.  Rep.  227,  it 

to  discipline  the  member,  it  being  dis-  was  held  that  a  combination  of  two  or 

closed     beyond   legitimate     controversy  more  persons  to  constrain  an  employer 

that  the  real  purpose  was  to  drive  the  to  discharge  a  particular  workman,  or 


8312  MASTER  AND  SERVANT.  [chap.  cxvi. 

agreement  not  to  work  for  anyone  who  shall  employ  a  nonmember 
of  the  association  constitutes  a  criminal  conspiracy,  as  contemplating 

to  constrain  a  workman  to  join  a  cer-  in  their  trade  and  time.  It  is  proposed 
tain  organization  by  threatening  to  pre-  wantonly  to  deprive  them  of  a  liveli- 
vent  him  from  obtaining  work  unless  he  hood,  and  practically  of  all  means  of 
does  so,  is  a  criminal  conspiracy  at  com-  support.  If  a  capitalist  is  driven  from 
mon  law.  his  business,  he  has  other  resources,  but 

There  is  no  error,  in  a  trial  for  crim-  the  poor  mechanic,  driven  from  his  em- 
inal  conspiracy,  in  instructing  the  jury  ployment,  and,  as  is  often  the  case,  de- 
tliat  if  they  believe  from  the  evidence  prived  of  employment  elsewhere,  is  com- 
that  a  certain  defendant  entered  into  an  pelled  to  see  his  loved  ones  suffer  or 
agreement  with  one  or  more  of  the  de-  depend  upon  charity.  It  is  also  a  com- 
fendants  whereby  they  undertook  to  bination  of  many  to  impoverish  and 
coerce  a,  certain  firm  to  discharge  from  oppress  a  few.  The  weaker  party  needs, 
their  employment,  against  the  will  of  and  must  receive  the  protection  of  the 
the  said  firm,  certain  persons  then  in  law.  If,  in  any  case,  it  is  criminal  for 
their  employment,  and  to  take  into  many  to  combine  to  do  what  anyone' 
their  employment  certain  other  persons  may  lawfully  do  singly,  it  would  seem 
that  the  said  firm  did  not  wish  to  take  that  this  would  be  such  a  case.  Num- 
into  that  employment,  said  agreement  bers  can  accomplish  what  one  man  can- 
was  unlawful.  Crump  v.  Com.  (1888)  not, — evil  as  well  as  good,  and  that  is- 
84  Va.  927,  10  Am.  St.  Rep.  89.5,  6  S.  E.  the  reason  of  the  combination.  The 
620.  law  encourages  combinations   for  good, 

In  State  v.  Olidden  (1887)  55  Conn.  an<J  combinations  by  workmen  to  better 
46,  3  Am.  St.  Rep.  23,  8  Atl.  890,  it  was  their  condition  by  legitimate  and  fair 
held  that,  in  view  of  a  statute  making  it  means  are  commendable  and  should  be 
a  criminal  offense  to  threaten  or  use  encouraged.  But  combinations  for  evil 
any  means  to  intimidate  any  person  to  purposes,  whether  by  one  class  of  men 
compel  him  to  do  or  abstain  from  doing  or  another,  are  detrimental  to  the  public- 
against  his  will  any  act  which  such  per-  weal,  and  cannot  be  regarded  with  favor 
son  has  a  right  to  do,  it  is  a  criminal  ^  the  courts.  But  combinations  for 
conspiracy  to  combine  to  deprive  work-  good  purposes  may  be  perverted,  and 
men  of  their  employment  by  threaten-  when  their  power  is  sought  to  be  used' 
ing  and  intimidating  their  employer,  to  harm  their  fellow  men,  to  deprive 
The  court,  however,  seems  inclined  to  others  of  their  just  rights,  then  not  the- 
go  so  far  as  to  hold  that  the  purpose  of  combination,  but  the  use  of  it,  becomes 
the  conspiracy  was  unlawful  as  an  in-  criminal.  In  such  use  there  is  a  large- 
vasion  of  the  right  of  the  workmen,  element  of  wantonness  and  malice.  Any 
saying:  "It  is  further  alleged  that  an-  one  man,  or  any  one  of  several  men 
other  purpose  of  the  defendant  was  to  acting  independently,  is  powerless;  but 
injure  and  oppress  John  E.  Skinner  and  when  several  combine  and  direct  their 
seven  other  workmen  of  the  Carrington  united  energies  to  the  accomplishment 
Publishing  Company,  by  depriving  them  of  a  bad  purpose,  the  combination  is 
of  their  employment.  What  we  have  formidable.  Its  power  for  evil  increases, 
already  said  applies  equally  well  to  this  ^^  its  numbers  increase.  No  one  man 
purpose  of  the  defendants.  The  work-  can  drive  these  workmen  from  their 
men  named  have  just  as  good  a  right  to  situations;  numbers,  if  allowed  their 
work  for  the  corporation  as  the  defend-  will,  may  do  it.  The  intention  by  one- 
ants  have,  and  this  right  is  entitled  to  man,  so  long  as  he  does  nothing,  is  not 
the  same  consideration  and  the  same  a  crime  which  the  law  will  take  cog- 
protection.  Then  there  are  these  further  nizance  of ;  and  so  too  of  any  number 
considerations:  It  is  a  combination,  not  of  men  acting  separately;  but  when 
against  capital  nor  employers,  but  several  men  form  the  intent,  and  come 
against  fellow  workmen, — men  whose  together  and  agree  to  carry  it  into  exe- 
earnings  are  comparatively  small,  and  cution,  the  case  is  changed.  The  agree- 
who  presumably  need  all  their  earnings  ment  is  a  step  in  the  direction  of  SM- 
for  the  support  of  themselves  and  their  complishing  the  purpose.  The  combina- 
families.  They  are  ordinarily  poor  men,  tion  becomes  dangerous  and  subversive- 
and  men  whose  entire  capital  consists   of   the   rights   of   others,   and   the    law 
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the  use  of  unlawful  means,*  the  trend  of  modern  opinion  is  that  such 
means  are  not  unlawful  where  the  end  aimed  at  is  a  proper  one.° 

And  even  though  the  means  used  may  not  be  regarded  as  unlawful, 
a  combination  which  seeks  the  discharge  of  a  workman  may  be  con- 
verted into  a  conspiracy  by  the  prevalence  of  the  view  that  any  at- 
tempt to  interfere  with  the  employer's  conduct  of  his  business  is 
unlawful.* 


wisely  says  that  it  is  a  crime.  It  is  no 
answer  to  say  that  the  conspiracy  was 
for  a  lawful  purpose, — to  better  their 
own  conditions,  to  fix  and  advance  their 
rate  of  wages,  and  further  their  own 
material  interest." 

*In  People  v.  Melmn  (1810)  Yates 
Sel.  Cas.  112,  2  Wheeler  C.  C.  262,  it  was 
held  that  a  combination  of  workmen  not 
to  work  under  a  certain  rate  of  wages, 
or  not  to  work  for  any  who  should  em- 
ploy a  nonmember  of  their  club,  or  em- 
ploy any  workman  who  should  break  any 
of  the  rules  of  their  association,  or  who 
should  employ  any  workman  who  should 
fail  to  pay  the  penalty  imposed  for  a 
violation  of  their  rules,  was  a  criminal 
conspiracy,  upon  the  ground  that  the 
means  employed  were  arbitrary  and  un- 
lawful. 

In  Reg.  v.  Eewitt  (1851)  5  Cox,  C.  C. 
162,  upon  the  trial  of  an  indictment  for 
a  combination  of  workmen  contrary  to 
6  Geo.  IV.  chap.  129,  and  for  a  con- 
spiracy, it  appeared  that  a  member  of 
a  society  of  workmen  formed  for  philan- 
thropic purposes  was  fined  for  working 
where  steam  machinery  was  used,  and 
upon  nonpayment  of  the  fine  his  fellow 
members  left  their  work  and  refused  to 
return  while  he  was  employed.  He  was 
in  consequence  thrown  out  of  work. 
Ix)rd  Campbell,  Ch.  J.,  charging  the  jury, 
said:  "By  law  every  man's  labor  is  his 
own  property,  and  he  may  make  what 
bargain  he  pleases  for  his  own  employ- 
ment; not  only  so, — masters  or  men  may 
associate  together;  but  they  must  not 
by  their  association  violate  the  law; 
they  must  not  injure  their  neighbor; 
they  must  not  do  that  which  may  preju- 
dice another  man.  The  men  may  take 
care  not  to  enter  into  engagements  of 
which  they  do  not  approve,  but  tliey 
must  not  prevent  another  from  doing 
so."     The  defendants  were  found  guilty. 

6  An  indictment  which  avers  an  agree- 
ment by  the  defendants  amongst  them- 
selves not  to  work  for  a  person  who 
sliould  employ  any  person  not  a  mem- 


ber of  a  certain  association,  and  that  by 
means  of  said  conspiracy  the  defendants 
did  compel  one  W.  to  turn  out  of  his- 
employ  one  J.  H.,  even  if  regarded  aa 
charging  a  conspiracy  to  compel  one  to 
turn  another  out  of  his  employment,  ia 
insufficient  to  charge  a  criminal  con- 
spiracy, since  the  means  by  which  such 
compulsion  is  to  be  eflected,  i.  c,  the 
agreement  not  to  work  for  W.  should 
he  continue  to  employ  J.  H.,  are  lawful. 
Com.  v.  Hunt  (1842)  4  Met.  Ill,  38 
Am.  Dec.  346. 

As  to  the  right  to  give  an  employer 
the  option  of  dispensing  with  one's  ser- 
vices or  those  of  a  fellow  servant,  see 
§  2681,  ante. 

8  In  Walshy  v.  Anley  ( 1861 )  3  El.  & 
El.  516,  7  Jur.  N.  S.  465,  30  L.  J.  Mag. 
Cas.  N.  S.  121,  3  L.  T.  N.  S.  666,  i) 
Week.  Rep.  271,  it  was  said  that  if  one 
man  acting  honestly,  or  several  persons 
so  acting,  give  their  master  tlie  alterna- 
tive of  continuing  them  in  liis  service  or 
discharging  others,  it  is  not  illegal;  but 
if  they  plan  in  combination  to  coerce 
their  master  to  alter  his  mode  of  carry- 
ing on  his  business,  or  to  limit  the  de- 
scription of  his  workmen,  they  are  guilty 
of  an  illegal  conspiracy  at  common  law. 

In  State  v.  Donaldson  (1867)  32  N.  J. 
L.  151,  90  Am.  Dec.  649,  it  was  hold 
to  be  an  indictable  conspiracy  for  sev- 
eral employees  to  combine  to  notify 
their  employer  that  unless  he  dis- 
charged certain  of  their  fellow  worlimen, 
they  will  in  a  body  quit  his  employment, 
upon  the  ground  that  the  alleged  aim  of 
the  combination  was  unlawful,  being  a 
dictation  to  the  employer  as  to  whom  he 
should  discharge  from  his  employ. 

But  in  Jersey  City  Printing  Co.  v. 
Cassidy  (1902)  63  N.  J.  Eq.  759,  53 
Atl.  230,  the  vice  chancellor  said:  "The 
doctrine  of  the  old  cases,  of  which  we 
have  in  New  Jersey  an  interesting  ex- 
ample in  State  v.  Donaldson,  supra, 
which  placed  the  employee,  when  acting 
in  combination  with  his  fellow  work- 
men, at  a  tremendous  disadvantage  as 
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As  to  pleading  and  practice,  see  cases  cited  in  footnote.'' 

2693.  Criminal  liability  under  statutes. —  Statutes  exist  in  many 
jurisdictions,  wliieb,  in  various  forms,  operate  to  render  criminal 
an  interference  with  another's  employment,  existing  or  prospective, 
by  the  means  therein  specified.  Only  such  of  these  as  have  been 
the  subject  of  judicial  decision  will  here  be  noticed. 

As  to  criminal  liability  under  statutes  prohibiting  blacklisting 
by  employers,  see  chapter  lxxxviii. 

a.  Under  statute  m-aJcing  it  an  offense  to  endeavor  to  force  any 
worlcman  to  depart  from  his  hiring,  or  any  employer  to  limit  the 
number  or  description  of  his  worhmen. 

England.— 6  Geo.  IV.  chap.  129,  §  3,  provides:  "And  be  it  further  enacted 
that  from  and  after  the  passing  of  this  act,  if  any  person  shall,  by  violence  to 
person  or  property,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way 
•obstructing  another,  force  or  endeavor  to  force  any  journeyman,  manufacturer, 
workman,  or  other  person  hired  or  employed  in  any  manufacture,  trade,  or 
business,  to  depart  from  his  hiring,  employment,  or  work,  or  to  return  his  work 
before  the  same  shall  be  finished,  or  prevent  or  endeavor  to  prevent  any  journey- 
man, manufacturer,  or  workman,  or  other  person  not  being  hired  or  employed 
from  hiring  himself  to,  or  from  accepting  work  or  employment  from,  any  person 
or  persons;  or  if  any  person  shall  use  or  employ  violence  to  the  person  or  prop- 
■erty  of  another,  or  threats  or  intimidation,  or  sh^U  molest  or  in  any  way  ob- 
struct another,  for  his  purpose  of  forcing  or  inducing  such  person  to  belong  to 
any  club  or  association,  or  to  contribute  to  any  common  fund,  or  to  pay  any  fine 
or  penalty,  or  on  account  of  his  not  belonging  to  any  particular  club  or  associa- 
tion, or  not  having  contributed,  or  having  refused  to  contribute,  to  any  common 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  having  complied, 
or  of  his  refusing  to  comply,  with  any  rules,  orders,  resolutions,  or  regulations 
made  to  obtain  any  advance  or  to  reduce  the  rate  of  wages,  or  to  lessen  or  alter 
the  hours  of  working,  or  to  decrease  or  alter  thd  quantity  of  work,  or  to  regu- 
late the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  or  the  man- 
iagement  thereof,  or  if  any  person  shall,  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstruct- 
ing another,  force  or  endeavor  to  force  any  manufacturer  or  persons  carrying  on 

compared  with    his   employer,    I  think  employment,  that  the  conspiracy  was  to 

may  be  regarded  as     entirely  exploded,  prevent  a  certain  person  "from  obtain- 

The    authority    of    the    deliverances    of  ing  work  or  employment,  or  continuing 

the  supreme  court  in  State  v.  Donald-  in  his  said  work  and  employment,"  is 

^on  was  largely,    if    not    entirely,  abol-  not   bad   as   charging   the   accused   dis- 

iahed  by  statute  in  ]883."  junctively,  where  it  is  also  a,lleged  that 

T  A  conspiracy  to   interfere  with  an-  the  person  named  was  in  a  certain  em- 

'other's   employment   is   a  misdemeanor,  ployment    when     the     conspiracy    was 

and  the  prosecution  may  therefore  be  by  formed,  so  that  the  phrases  "obtaining 

information.  State  \.  Dyer  (1S94)  67  Vt.  employment"   and    "continuing    in   em- 

690,  32  Atl.  814,  10  Am.  Crim.  Rep.  227.  ployment"  are  synonymous  terms,  con- 

An    averment    in    an    indictment    for  veying   a    conjunctive,    and    not   a    dis- 

conspiracy  to  interfere  with   another's  junctive,  meaning.    Ibid. 
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any  trade  or  business,  to  make  any  alteration  in  his  mode  of  regulating,  man- 
aging, conducting,  or  carrying  on  such  manufacture,  trade,  or  business,  or 
to  limit  the  number  of  his  apprentices,  or  the  number  or  description  of  his 
journeymen,  workmen,  or  servants, — every  person  so  offending,  or  aiding,  abetting, 
or  assisting  therein,  being  convicted  thereof  in  manner  hereinafter  mentioned, 
shall  be  imprisoned  only,  or  shall  and  may  be  imprisoned  and  kept  to  hard 
labor,  for  any  time  not  exceeding  three  calender  months."  2 

The  word  "threat,"  as  used  in  this  statute,  is  not  to  be  limited  to 
the  declaration  of  an  intention  to  do  acts  which  have  an  intimate 
connection  with  injury  or  personal  violence  to  another,  but  the  word 
must  be  understood  in  a  wide  sense,  namely,  a  threat  by  act  or 
words  for  the  purpose  of  doing  some  injury  to  another  person.* 

As  to  what  has  been  held  to  be  or  not  to  be  a  threat  within  the 
meaning  of  this  statute,  see  cases  cited  in  footnote.* 

2  Sir  William  Erie  expresses  the  opin-  master,  who  thereupon  inquired  of  the 
ion  in  his  essay  on  Trade  Unions,  p.  20.,  defendant  why  the  men  left.  Defendant 
that  this  statute  is  declaratory  of  the  simply  said:  "In  consequence  of  your 
common  law  as  to  the  offense  and  opera-  apprentices."  At  that  time  the  em- 
tive  only  to  make  a  summary  remedy.        ployer   had   four   apprentices.     Two   or 

3  Wood  V.  Bowron  ( 1866 )  10  Cox,  C.  three  weeks  after  he  wrote  to  the  de- 
C  344.  fendant   as   the   secretary   of  the   trade 

4  In  O'Neill  v.  Longman  { 1863 )  9  Cox,  union,  asking  to  be  informed  of  the  rea- 
C.  C.  360,  4  Best  &  S.  376,  8  L.  T.  N.  S.  son  that  his  men  were  taken  away  from 
657,  11  Week.  Rep.  947,  it  appeared  that  him,  and  stating  that  he  had  heard  that 
a  member  of  a  labor  union  was  told  it  was  because  he  employed  too  many 
by  members  to  leave  off  working  where  apprentices,  and  that  he  should  like  to 
he  was  then  employed,  but  refused  to  do  know  what  the  society  required  him  to 
so.  Defendant,  the  president  of  the  do.  In  reply  a  letter  was  sent  stating 
union,  said  that  he,  as  president,  ordered  that  at  a  meeting  of  the  union  it  was 
him  to  come  out,  and  then  abused  him  proposed,  seconded,  and  carried  unani- 
and  said  that  if  he  had  been  working  mously,  that  no  member  would  work 
there,  he  would  certainly  have  pulled  for  the  employer  "until  such  times  as 
him  out,  and  that  he  would  use  his  in-  he  parts  with  some  of  his  apprentices, 
fluence  to  have  him  turned  out  of  the  namely,  he  will  be  allowed  two,  and 
society.  Subsequently,  the  recalcitrant  when  his  oldest  apprentice  arrives  to  his 
member  was  summoned  by  the  society,  last  year  of  servitude,  he  will  be  allowed 
the  president  being  in  the  chair,  and  the  a  third,  and  until  then  there  will  be 
■question  discussed  whether  he  would  no  society  bricklayer  work  for  him, 
leave  his  employment  or  be  turned  out  and,  further,  there  will  be  so  much  ex- 
of  the  society.  He  was  asked  by  the  penses  to  pay  as  well,  before  any  so- 
president  whether  he  would  leave,  or  ciety  bricklayer  will  work  for"  the  said 
stay  and  be  despised  by  the  society,  and  employer.  Shortly  after  the  meeting  a 
have  his  name  sent  round  all  over  the  demand  of  a  certain  sum  was  made  by 
country  in  the  report  and  be  put  to  all  a  third  person,  who  stated  that  that 
sorts  of  unpleasantness.  It  was  held  sum  must  be  paid  before  they  would 
that  this  was  evidence  of  a  threat  by  allow  any  men  to  work  for  the  employer, 
defendant  under  the  statute.  Upon  this  state  of  fact  it  was  held  that. 

In   Wood  V.  Boioron    (1866)    10  Cox,  although  there  was  room  for  the  infer- 

C.  C.  344,  it  appeared  that  workmen  in  ence   that   defendants,    under    color   of 

a  certain  person's  employ,  after  having  giving  the  answer  which  they  did  to  the 

been  seen  in  conversation  with  defend-  application  of  the  master,  took  advan- 

ant,   suddenly  left  his  aerrice,  as  they  tage   of   the   opportunity   to   urge   that 

were  at  liberty  to  do  at  any  time,  no  which  they   knew   would   amount  to   a 

threat  at  the  time    being  made  to  the  threat,  and  intended  it  to  operate  as  a 
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It  has  been  held  to  be  a  violation  of  the  provisions  of  this  statute 
which  make  it  unlawful  to  force,  or  endeavor  to  force,  an  employer 
to  limit  the  number  or  description  of  his  workmen,  for  a  workman  to 
threaten  his  employer,  in  pvirsuanee  of  a  combination  between  that 
workman  and  his  fellow  workmen  to  carry  the  threat  into  execution, 
that  all  the  workmen  so  combining  will  immediately  leave  work  unless 
the  employer  discharges  other  workmen.^ 

In  a  prosecution  under  this  statute,  neither  the  information  nor 
the  conviction  need  allege  that  the  threats  were  to  any  particular  per- 
son, since  the  essence  of  the  offense  is  the  endeavor  to  force  the  work- 
man to  depart  from  his  employment,  and  the  threats  are  matter  of 
evidence  merely.*  And  an  indictment  for  conspiring  to  force  work- 
men hired  and  employed  by  another  to  depart  from  their  employ- 
ment, which  charges,  in  the  language  of  the  statute,  the  employment 
of  the  means  declared  unlawful  by  the  statute,  need  not  disclose  the 
nature  of  the  molestation  or  intimidation  by  which  the  conspiracy 
was  to  take  effectJ 

IsTor,  in  view  of  the  statute  2  &  3  Vict.  chap.  71,  which  provides 
that  a  conviction  in  the  words  of  any  statute  declaring  the  offense 
shall  be  sufficient,  need  the  conviction  show  the  nature  of  the  threats, 
or  set  them  forth.* 

h.  Under  statutes  declaring  it  unlawful  to  threaten  or  intimidate 
a  person  to  compel  him  to  do  what  he  has  a  legal  right  not  to  do. 

England. —  Sec.  7,  conspiracy  and  protection  of  property  act,  1875.  So 
much  of  this  statute  as  is  material  to  the  present  discussion  provides  that 
"every  person  who,  with  the  view  to  compel  any  otlier  person  to  abstain  from 
doing  or  to  do  any  act  which  such  other  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfully,  and  without  legal  authority,  (1)  uses  violence 
to  or  intimidate  such  other  person  or  his  wife  or  children,  or  injures  his 
property,  .  .  .  or  (4)  watches  or  besets  the  house  or  other  place  where 
such  person  resides  or  works  or  carries  on  business,  or  happens  to  be,  or  the 

threat;  yet  as  the  resolution  passed  was  N.  S.  121,  3  L.  T.  N.  S.  666,  9  Week, 

not  communicated  to  the  master  except  Rep.  271. 

in  answer  to  his  inquiry,  by  way  of  ex-  ^  Eod  parte  Perham    (1859)    5  Hurlst. 

planation  why  these  persons  had  left  his  &  N.  30,  29  L.  J.  Mag.  Cas.  N.  S.  33,  5 

employment,    and    then    communicated  Jur.  N.  S.  1221,  12  L.  T.  N.  S.  106,  s.  p. 

simply  for  the  purpose  of  giving  that  in-  &  s.  c.   ( 1859 )   29  L.  J.  Mag.  Cas.  N.  S. 

formation,  the  facts  were  not  sufficient  31,  2  El.  &  El.  383,  5  Jur.  N.  S.  1212,  1 

to  warrant  a  conviction  under  6  Geo.  IV.  L.  T.  N.  S.  91,  8  Week.  Rep.  44. 

chap.     129,     §3,     for     unlawfully,     by  ">  Reg.  v.  Rowlands    (]851)     17  Q.  B. 

threats,  forcing,  or  endeavoring  to  force,  671,   2   Den.   C.   C.   364,   21   L.  J.  Mag. 

a   master   to   limit   the   number   of   his  Cas.  N.  S.  81,  16  Jur.  268,  5  Cox,  C.  C. 
apprentices.                                                    -5^.46j). 

^Walsby  v.  Anley   (1861)   3  El.  &  El.  8^0;  parte  Perham,  supra. 
516,  7  Jur.  N.  S.  465,  30  L.  J.  Mag.  Cas. 
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approach  to  such  house  or  place,  or  (5)  follows  such  other  person  with  two  or 
more  other  persons  in  a  disorderly  manner  in  or  through  any  street  or  road," 
shall,  upon  conviction,  be  liable  to  either  a  penalty  or  imprisonment. 

For  instances  of  conduct  which  has  been  held  not  to  amount  to 
intimidation  within  the  meaning  of  this  statute,  see  cases  in  foot- 
note.® 

It  has  been  held  that  a  seafaring  man,  when  not  actually  engaged 
as  such,  is  not  a  "seaman"  within  the  section  which  excludes  "sea- 
men" from  the  operation  of  this  act.^" 

9  In  Gibson  v.  Lawson  [1891]  2  Q.  B.  course  should  be  adopted,  the  defendant 
545,  17  Cox,  C.  C.  366,  65  L.  T.  N.  S.  and  the  other  secretaries,  in  the  pres- 
573,  61  L.  J.  Mag.  Gas.  N.  S.  9,  55  J.  P.  enee  of  the  employer,  whom  they  had 
485,  it  appeared  that  the  parties  were  asked  to  attend,  made  the  following 
workmen  in  the  same  yard,  and  members  statement  to  the  employer's  workmen 
of  diflferent  trade  unions.  The  union  to  and  others  who  were  assembled:  "Inas- 
which  one  belonged  having  resolved  to  much  as  Mr.  T.  still  insists  on  employ- 
strike  if  the  other  did  not  leave  his  so-  ing  nonunion  men,  we,  your  officials, 
ciety  and  join  theirs,  the  defendant  in-  call  upon  all  union  men  to  leave  their 
formed  such  persons  of  this,  without  work.  Use  no  violence,  use  no  immod- 
threatening  him  with  violence  to  per-  erate  language,  but  quietly  cease  to 
son  or  property  in  case  of  his  refusal,  work  and  go  home."  The  orders  thus 
He  refused  to  join  defendant's  society,  given  were  obeyed.  Upon  these  facts 
and  was  dismissed  in  consequence  by  it  was  held  that  there  was  no  evidence 
his  employer,  in  order  to  avoid  a  strike,  of  intimidation  by  the  defendant  within 
He  stated  in  evidence  that  he  was  afraid,  the  meaning  of  §  7  of  the  conspiracy  and 
because  of  what  the  defendant  had  said,  protection  of  property  act,  1875,  which 
that  he  would  lose  his  work  and  would  provides  that  every  person  who,  with  a 
not  get  employment  anywhere  where  the  view  to  compel  any  other  person  to  ab- 
other  union  predominated  numerically  stain  from  doing  or  to  do  any  act  which 
over  his  own  society.  Upon  these  facts  such  other  person  has  a  right  to  do  or 
it  was  held  that  there  was  no  evidence  abstain  from  doing,  wrongfully  and 
of  intimidation  by  the  defendant  within  without  legal  authority,  uses  violence  to 
the  meaning  of  §  7  of  the  conspiracy  and  or  intimidates  such  other  person,  shall, 
protection  of  property  act,  1875  (38  &  on  conviction  thereof,  be  liable  to  a 
39  Vict.  chap.  86),  which  provides  that   penalty. 

every  person  who,  with  a  view  to  compel  W  Reg.  v.  Lynch  ( 1897 )  14  Times  L. 
any  other  person  to  abstain  from  doing  R.  78  (a  prosecution  for  watching  and 
or  to  do  any  act  which  such  other  per-  besetting  one  with  a  view  to  compel  him 
son  has  a  right  to  do  or  abstain  from  to  abstain  from  performing  his  contract 
doing,  wrongfully  and  without  legal  au-  of  service).  Lord  Russell  suggested  that 
thority,  uses  violence  to  or  intimidates  the  exception  was  explained  by  the  fact 
such  other  person,  or  injures  his  prop-  that  seamen  were  already  the  subject 
erty,  shall,  on  conviction  thereof,  be  of  a  special  enactment  giving  another 
liable  to  a  penalty.  remedy  for  some  of  the  matters  included 

In  Gurran  v.  treleaven  [18911  2  Q.  in  the  later  statutes. 
B  545  17  Cox,  C.  C.  366,  65  L.  T.  N.  S.  In  Farmer  v.  Wilson  (1900)  16  Times 
573,  61  L.  J.  Mag.  Cas.  N.  S.  9.  55  J.  L.  R.  (Q.  B.  Div.)  309,  the  defendants 
P.  485,  it  appeared  that  the  defendant  were  held  liable  for  besetting  several 
and  two  other  secretaries  of  trade  seamen,  and  so  preventing  them  from  ful- 
unions,  in  order  to  prevent  an  employer  filling  their  agreement  with  a  company 
employing  nonunion  men,  informed  him  to  remain  on  board  one  of  its  steamers, 
that  if  he  did  not  cease  to  do  so,  they  until  duly  hired  to  ship  as  seamen  on 
would  call  off  from  their  employment  by  board  vessels  belonging  to  the  company, 
him  all  the  members  of  their  respective  It  was  said  that  the  fact  of  the  com- 
unions.  After  a  meeting  of  the  unions  pany's  having  been  guilty  of  a  breach  of 
at    which    it    was    resolved    that    this   the   merchant   shipping   act   in   making 
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A  conviction  under  this  statute  for  following  a  person  in  a  disorder- 
ly manner  with  two  or  more  other  persons,  in  any  street  or  road, 
"with  a  view  to  compel  him  from  abstaining  from  doing  acts  wnicn 
he  had  a  legal  right  to  do,"  must  specify  these  acts.'^ 

Connecticnt.—  Sec.  1296  of  the  General  Statutes  provides  that  "every 
person  who  shall  threaten,  or  use  any  means  to  intimidate,  any  person,  or 
compel  such  person,  against  his  will,  to  do  or  abstain  from  doing  any  act 
which  such  person  has  a  legal  right  to  do,  or  shall  persistently  follow  such 
person  in  a  disorderly  manner,  or  injure,  or  threaten  to  injure,  his  property, 
with  intent  to  intimidate  him,"  shall  be  punished  by  fine  or  imprisonment. 

Under  this  statute  it  is  a  criminal  offense  to  deprive  a  workman 
of  his  employment  by  threatening  and  intimidating  his  employer.'* 

A  combination  to  deprive  workmen  of  their  employment  by  the  use 
of  means  denounced  by  this  statute  is  a  criminal  conspiracy.'* 

It  is  not  necessary  in  an  information  for  a  violation  of  this  statute, 
to  set  forth  with  particularity  the  threats  upon  which  the  charges  in 
that  regard  are  predicated ;  but  it  is  suificient  to  charge  the  offense  in 
the  language  of  the  statute.'* 

The  intent  to  intimidate  being  an  essential  ingredient  of  the  of- 
fense prescribed,  it  must  be  set  forth  with  reasonable  certainty;  but 
this  does  not  signify  that  any  particular  formula  of  words  must  of 
necessity  be  used,  and  an  information  alleging  that  accused  did  "un- 
lawfully threaten,  and  did,  by  following,  mocking,  and  annoying,  use 
means  to  intimidate"  a  certain  named  person,  to  compel  him  against 
his  will  to  refrain  from  working  for,  and  to  leave  the  service  of,  his 
employer,  sufficiently  charges  that  the  alleged  acts  were  committed 
with  intent  to  intimidate  the  person  named.'^ 

c.  Under  statutes  declaring  it  unlawful  to  threaten  or  intitmidate 
a  person  so  as  to  hinder  or  prevent  him  from  engaging  or  continuing 
in  employment. 

Massachusetts. —  Statutes  of  1875,  chap.  211,  §  2,  provide:  "Whoever  shall, 
by  intimidation  or  force,  prevent  or  seek  to  prevent  any  other  person  or  persona 
from  entering  or  continuing  in  the  employment  of  any  corporation,  company, 
or  individual,  shall  be  punished  therefor  by  a  fine  not  exceeding  $100." 

such  an  arrangement  without  a  license  414,  118  Am.  St.  Rep.  152,  65  Atl.  129, 

would  not  prevent  the  men  from  having  8  Ann.  Cas.  375. 

a,  legal  right  to  be  on  the  steamer.  instate  v.   GUdden    (1887)    55  Conn. 

11  Reg.  V.   McKenzie    [1892]    2   Q.  B.  46,  3  Am.  St.  Rep.  23,  8  Atl.  890,  set  out 

519,  61  L.  J.  Mag.  Cas.  N.  S.  181,  5  Re-  in  §  2692,  note  3,  ante. 

ports,  10,  67  L.  T.  N.  S.  201,  41  Week.  a  State   v.    McGee    (1909)    81    Conn. 

Rep.   144,   17   Cox,  C.  C.  542,  56  J.  P.  696,  72  Atl.  141. 

712.  l&IUd. 

18  Wyeman  v.  Deady  ( 1906 )   79  Conn. 
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An  indictment  following  the  language  of  this  statute  is  sufficient, 
although  it  does  not  allege  in  detail  the  particular  acts  of  intimida- 
tion and  force,  as  the  statute  sets  forth  with  precision  and  certainty 
all  the  elements  necessary  to  constitute  the  offense  intended  to  be 
punished." 

Mississippi —  Laws  1898,  chap.  70,  p.  87,  provide  that  ''any  person  or  persons 
who  shall,  by  placards  or  other  writing,  or  verbally,  attempt  by  threats, 
direct  or  implied,  of  injury  to  the  person  or  property  of  another,  to  intimidate 
such  other  person  into  an  abandonment  or  change  of  home  or  employment, 
shall,  upon  conviction,  be"  subject  to  certain  punishment. 

It  has  been  held  that  an  indictment  under  this  statute  should 
allege  that  the  person  intimidated  had  an  employment,  and  describe 
the  employer  either  as  a  corporation  or  a  firm  of  individuals,  and 
define  in  some  general  terms  the  nature  of  the  business ;  but  it  need 
not  state  whether  the  threats  were  verbal  or  in  writing,  whether 
direct  or  implied,  as  these  matters  relate  merely  to  the  proof." 

Missouri.— Rev.  Stat.  1909,  §  4708,  provide:  "Every  person  who  shall,  by 
force,  menace,  or  threats  of  violence  to  the  person  or  property  of  another, 
compel  or  attempt  to  compel  any  person  to  abandon  any  lawful  occupation  or 
employment  for  any  length  of  time,  or  prevent  or  attempt  to  prevent  any 
person  from  accepting  or  entering  upon  any  lawful  employment,  shall  upon 
conviction,  be  punished"  in  the  manner  specified.  "Every  person  who  shall, 
by  threats  of  violence  to  the  person  or  property  of  another,  compel  or  attempt 
to  compel  any  person  to  abandon  any  lawful  occupation  or  employment  for 
any  length  of  time,  or  prevent  any  person  from  accepting  or  entering  upon 
any  lawful  employment,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  shall  be  punished"  in  the  manner  specified. 

Under  this  statute,  interference  with  one's  employment  by  threat 
of  violence  to  his  person  is  a  crime." 

Texas. — Penal  Code,  art.  495b,  provides  "that  any  person  who  shall,  by  threat- 
ening words,  or  by  acts  of  violence  or  intimidation,  prevent  or  attempt  to  pre- 
vent another  from  engaging  or  remaining  in,  or  from  performing  the  duties  of, 
any  lawful  employment,  shall  be  guilty  of  a  misdemeanor."  19 

An  information  under  this  statute,  which  does  not  set  forth  the 

16  Com.,  v.  Dyer  (1880)    128  Mass.  70.  fasten  the  gate  after  passing  through, 

IT  Breeland  v.  State    ( 1901 )    79  Miss,  told  him  that  if  he  did  not  quit  stopping 

527    31  So.  104.  defendant    when    he    came   through    the 

18  Carter  v.  Oster  (1908)  134  Mo.  gate,  defendant  would  make  him  run 
App.  146    112  S.  W.  995.  against  a  tree,  is  insufficient  to  support 

19  Evidence  that  defendant,  in  the  a  conviction  under  this  statute.  Luter 
course  of  an  altercation  with  one  whose  v.  State  (1893)  32  Tex.  Grim.  Rep.  69, 
employment  was  to  keep  a  gate  closed,  22  S.  W.  140. 

occasioned    by    defendant's    failure    to 
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nature  of  the  employment  in  which  the  person  alleged  to  have  been 
intimidated  was  engaged,  is  insufficient.^" 

Wisconsin.— Statute  1898,  §  4466c,  declares:  "Any  person  who,  by  threats, 
intimidation,  force,  or  coercion  of  any  kind,  shall  hinder  or  prevent  any  other 
person  from  engaging  in  or  continuing  in  any  lawful  work  or  employment, 
either  for  himself  or  as  a  wage  worker,  or  who  shall  attempt  to  so  hinder  or 
prevent,  shall  be  punished,"  etc. 

It  is  a  violation  of  this  statute  for  an  agent  of  a  trades  council  to 
say  to  men  employed  in  the  erection  of  a  building,  for  the  purpose  of 
interfering  with  their  employment:  "You  cannot  build  this  build- 
ing, I  will  fight  it  if  it  takes  all  summer ;  if  your  city  will  not  protect 
us,  we  will  get  the  militia."  ^^ 

d.  Under  statute  against  conspiring  to  interfere  with  another's  ex- 
ercise of  his  trade  or  calling. 

Illinois —  Criminal  Code,  §  46,  provides :  "If  any  two  or  more  persons  con- 
spire or  agree  together  with  the  fraudulent  or  malicious  Intent  wrongfully  and 
wickedly  to  injure  the  person,  character,  business,  or  employment,  or  property  of 
another,     .     .     .     they  shall  be  deemed  guilty  of  a  conspiracy." 

It  has  been  held  that,  in  order  to  constitute  a  breach  of  this 
statute,  the.  agreement  must  contemplate  the  use  of  force,  falsehood, 
or  some  other  act  of  itself  unlawful ;  ^^  but  the  decision  so  holding 
is  of  small  authority,  and  its  correctness  is  questionable. 

New  York. —  Penal  Code,  §  168,  provides:  "If  two  or  more  persons  conspire, 
either,  1.    To  commit  a  crime;  or     .     .     . 

SOLwier  v.  litate  (1893)  32  Tex.  off"  certain  engineers  in  the  employ 
Crim.  Rep.  69,  22  S.  W.  140.  of  said  company,  who  were  members  of 

^^  Fischer  v.  State  (1898)  101  Wis.  said  association,  if  said  demand  was  not 
23,  76  N.  W.  594.  complied  with,  for  the  purpose  then  and 

22  In  People  v.  Dams  (1898)  3  111.  there  of  stopping  the  work  of  the  said 
Cir.  Ct.  516  (decided  by  the  criminal  company,  and  thus  throwing  the  persons 
court  of  Cook  county),  it  was  held  that  named  out  of  their  employment;  and 
an  indictment  which  charges  that  the  averring  an  execution  of  said  agreement, 
defendants  were  members  of  a  certain  the  demand  and  refusal  and  "calling  off" 
union;  that  two  persons  named  were  in  of  the  union  engineers  by  defendants; 
the  employ  of  a  certain  company;  that  and  averring  that  thereby  the  work  of 
the  defendants  unlawfully,  etc.,  con-  said  company  was  stopped,  and  by  rea- 
spired  and  agreed  together  with  the  son  thereof  said  persons  discharged 
fraudulent  and  malicious  intent  to  from  their  employment;  but  which  does 
wrongfully  and  wickedly  injure  the  bus-  not  charge  that  the  agreement  into 
iness  or  employment  of  such  persons,  which  it  is  alleged  the  defendants  en- 
by  unlawfully,  etc.,  demanding  of  such  tered  contemplated  the  use  of  force, 
company  the  discharge  of  such  per-  falsehood,  or  any  other  act  of  itself 
sons,  for  the  reason,  to  be  represented  unlawful, — fails  to  charge  a  violation 
to  such  company  by  the  defendants,  that  of  the  above  statute,  upon  the  ground 
the  persons  named  were  not  members  that  the  means  charged  are  not,  in 
of  their   association,  and  then  to  "call   themselves,  wrongful  and  wicked.     This 
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5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfering  or  threaten- 
ing to  interfere  with  tools,  implements,  or  property  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  thereof;  or 

6.  To  commit  any  act  injurious  to  public  health,  to  public  morals,  or  to 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice  or  of  the 
due  administration  of  the  laws; 

Each  of  them  is  guilty  of  a  misdemeanor." 

Sec.  170  provides:  "No  conspiracy  is  punishable  criminally  unless  it  is  one 
of  those  enumerated  in  the  last  two  sections,  and  the  orderly  and  peaceable 
Assembling  or  co-operation  of  persons  employed  in  any  calling,  trade,  or  handi- 
craft, for  the  purpose  of  obtaining  an  advance  in  the  rate  of  wages  or  com- 
pensation, or  maintaining  such  rate,  is  not  a  conspiracy." 

This  statute  is  violated  if  the  immediate  object  of  the  conspiracy 
is  to  work  an  injury,  although  its  ultimate  purpose  is  to  effectuate 
the  betterment  of  the  condition  of  the  conspirators.*' 

Although  it  is  not  unlawful  under  this  statute  for  union  men  to 
declare  their  unwillingness  to  continue  in  employment  with  a  non- 
member,**  they  may  not  endeavor  to  compel  a  man  to  join  their  organ- 
ization by  threatening  him  that  unless  he  does  so,  they  will  not  only 
refuse  to  labor  with  him,  but  also,  in  order  to  prevent  him  from  ob- 
taining work  at  his  trade,  that  they  will  utilize  the  entire  -power  and 
enginery  of  the  association  to  turn  custom  away  from,  and  promote 
hostility  toward,  anyone  who  dares  to  employ  him,  as  a  punishment 
for  giving  him  work ;  and  those  who  co-operate  by  such  means  to  bring 
about  this  result  are  guilty  of  a  violation  of  the  statute.** 

It  has  also  been  held  that  a  combination  to  procure  the  discharge 
■of  an  obnoxious  foreman  by  a  threat  to  strike,*®  or  a  combination  to 
prevent  an  objectionable  person  from  obtaining  work  by  threats  to 

conclusion  is  based  upon  Allen  v.  Flood  Smith  (1887)  10  N.  Y.  S.  R.  730,  S 
[]898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  N.  Y.  Crim.  Rep.  509. 
77  L.  T.  N.  S.  717,  46  Week.  Rep.  258,  24  Members  of  a  union  have  a  right 
17  Eno-.  Rul.  Cas.  285;  but  in  view  of  to  declare  their  unwillingness  to  work 
the  qualification  of  Allen  v.  Flood  in  in  the  same  shop  or  on  the  same  job 
i^uinn  v.  Leathern  [1901]  A.  C.  495,  with  any  nonunion  man,  and  if,  by 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  threatening  to  strike  unless  the  non- 
65  J.  P.  708,  50  Week.  Rep.  139,  85  L.  union  man  is  discharged,  the  nonunion 
T.  N.  S.  289,  17  Times  L.  R.  749,  its  man  is  thereby  prevented  from  obtain- 
<!orrectness  seems  open  to  question.  ing   or   continuing   employment   in   any 

i3  People  V.  McFarlin  (1904)  43  Misc.  shop  or  on  any  job  where  union  men 
591,  18  N.  Y.  Crim.  Rep.  412,  89  N.  Y.  are  employed,  no  crime  is  committed, 
Sup'p.  527.  ^""i  "<>  actionable    injury    done    to  the 

A    combination    to    procure    the    dis-  nonunion   man.      People   v.     McFarlin, 
charge    of    nonunion    workmen,    for    no  supra. 
reason  connected  in  the  slightest  decree       25  IMd. 

with  advancement  of  wages  or  the  main-       S6  People  ex  rel.  Gill  v.  ffmith   (1887) 
tenance  of  the  rate,  is  punishable  under   10  N.  Y.  S.  R.  730,  5  N.  Y.  Crim.  Rep. 
this    statute.     People    ex    rel.    Gill   v.   509,    which    is    aflBrmed    in    [1888]    15 
M.  &  S.  Vol.  VII.— 521. 
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strike  against  anyone  who  should  employ  him,"  is  a  violation  of  this 
statute. 

An  indictment  charging  a  violation  of  this  statute  must  name  the 
men  or  some  of  them  who  vyere  thus  injured,  to  give  the  required  de- 
finiteness  to  the  charge ;  **  but  it  is  not  necessary  that  violence,  or 
a  threat  to  do  a  violent  act,  be  charged  therein.*^ 

e.  Under  statide  agadnst  conspiring  to  prevent  obtaining  worh  or 
to  ccMse  discharge. 

Florida.—  Chap.  4144,  Laws  of  1893,  entitled  "An  Act  to  Prohibit  Wrongful 
Combinations  against  Workmen,  and  to  Punish  the  Same,"  provides:  "If 
two  <M-  mote  persons  shall  agree,  conspire,  combine,  or  confederate  together 
for  the  purpose  of  preventing  any  person  or  persons  from  procuring  VFork  in  any- 
firm  or  corporation,  or  to  cause  the  discharge  of  any  person  or  persons  from  vfork 
in  such  firm  or  corporation,  or  if  any  person  or  persons  shall  verbally  oi  by  a 
vpritten  or  printed  communication,  threaten  any  injury  to  the  life,  property,  or 
business  of  any  person,  for  the  purpose  of  procuring  the  discharge  of  any  work- 
man in  any  firm  or  corporation,  or  to  prevent  any  person  or  persons  from  pro- 
curing work  in  such  firm  or  corporation,  such  person  or  persons  so  combining^ 
shall  be  deemed  guilty  of  a  nusdemeanor." 

To  come  within  the  operation  of  this  statute,  a  combination  must 
have  for  its  motive,  object,  or  purpose  preventing  a  certain  person  or 
persons  from  obtaining  work,  or  causing  their  discharge.*" 

An  indictment  based  upon  this  statute  must  allege  the  combination 
to  have  been  for  the  purpose  of  preventing  certain  named  persons 
from  securing  work  with  some  firm  or  corporation,  or  causing  their 
discharge.'* 

N.  y.  S.  R.  17,  which  is  affirmed  with-  would  drive  them  out  of  business  and 

out  opinion  in    (1888)    110  N.  Y.   633,  make  it  impossible  for  them  to  obtain 

17  N.  E.  871.  work  in  the  city  unless  they  came  into 

Z7  People  ex  rel.  Gill  v.  Walsh  ( 1888 )  the   union,    and   threaten   the  manuf  ac- 

15  N.  Y.  S.  R.  17,  affirmed  without  opin-  turers    of    woodworking    material    that, 

ion  in   (1888)   110  N.  Y.  633,  17  N.  E.  they  would  boycott  and  ruin  their  trade- 

871.  and  drive  them  out  of  business  if  they 

^^  People  y.  McFarlin  (1904)  43  Misc.  did  not   accede  to   their   demands,   and 

591,  18  N.  Y.  Crim.  Rep.  412,  89  N.  Y.  likewise  threaten  contractors  engaged  in 

Supp.  527.    To  similar  efl'ect,  see  Jetton-  the  erection  of  buildings  that  they  would 

Dekle  Lumber  do.  v.  Mather   (1907)    53  boycott  said  contractors  if  they  did  not. 

Fla.  969,  43  So.  590,  note  31,  infra.  accede  to  their  demands;  and  that  they 

^9  People.  V.  McFarlin  (1904)  43  Misc.  carried  their  threats  into  execution,  was- 

591,  89  N.  Y.  Supp.  527,  in  which   an  held  sufficiently  to  charge  a  violation  of 

indictment   averring   in   substance   that  the  statute. 

the    defendants    among   themselves    and  30  Jetton-Delcle  Lumber  Co.  v.  Mather 

with  other  members  of  certain  unions,  (3907)  53  Fla.  969,  43  So.  590. 

acting    under    one    comprehensive    plan  Si  Ibid.     See  also,  as  to  necessity  of 

or    conspiracy,    did    inaugurate    strikes  naming  persons  injured.  People  v.  Mc- 

and  boycotts   in  the  woodworking  and  Farlin    (1904)    43  Misc.   591,   18   N.  Y. 

carpenter  trades  in  a  certain  city,  and  Crim.  Rep.  412,  89  N.  Y.  Supp.  527   (in 

threaten  nonunion   workmen  that  they  note  28,  supra). 
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Minnesota  Rev.  Laws  1905,  §  5097,  provide:  "It  shall  be  unlavpful  for  any 
two  or  more  corporations  or  employers  to  combine,  agree  to  combine,  or  confer 
together,  for  the  purpose  of  interfering  with  any  person  in  procuring,  or  in  pre- 
venting him  from  procuring,  employing,  or  to  secure  the  discharge  of  any  em- 
ployee, by  threats,  promises,  circulating  blacklists,  or  any  other  means  what- 
soever." 

This  statute  is  not  restricted  solely  to  conspiracies  on  the  part  of 
employers  designed  to  coerce  their  employees ;  '^  but  it  is  not  to  be 
so  construed  or  applied  that  a  rightful  interference  in  preventing  a 
person  from  obtaining  employment  of  a  particular  employer  will  con- 
stitute a  violation  thereof.*' 

/.   Under  statute  against  unlawful  assembly. 

Texas.—  Penal  Code,  art.  279,  defines  an  unlawful  assembly  as  "the  meeting  of 
three  or  more  persons  with  intent  to  aid  each  other  by  violence,  or  in  any  other 
manner,  either  to  commit  an  offense  or  illegally  to  deprive  any  person  of  any 
right,  or  to  disturb  him  in  the  enjoyment  thereof." 

Art.  289  provides  that  "if  the  purpose  of  the  unlawful  assembly  be  to  prevent 
any  person  from  pursuing  any  labor,  occupation,  or  employment,  or  to  intimi- 
date any  person  from  following  his  daily  avocation,  or  to  interfere  in  any  manner 
with  the  labor  or  employment  of  another,  the  punishment  shall  be  a  fine  not 
exceeding  $500." 

It  has  been  held  that  persons  vyho  combine  to  prevent  a  train  from 
running  may  properly  be  convicted  of  unlawfully  interfering  with 
the  employment  of  the  conductor,  in  violation  of  the  above  statutory 
provision.** 

B.  Lockouts. 

2694.  Generally. —  "A  lockout  is  a  cessation  of  the  furnishing  of 
work  to  employees  in  an  effort  to  get  for  the  employer  more  desirable 
terms."  ^     It  is  the  correlative  of  a  strike,*  and  the  rights  of  the  par- 

^^  Joyce  V.  Great  'Northern  R.  Co.  from  the  joint  product  of  capital  and 
(1907)  100  Minn.  225,  8  L.R.A.  (N.S.)  labor.  And  in  the  struggle  wherein 
756,  110  N.  W.  975.  each  is  seeking  to  hold  or  enlarge  his 

33  IHd.  ground,    we   believe    it    is    fundamental 

34  McGehee  v.  State  (1887)  23  Tex.  that  one  and  the  same  set  of  rules  should 
App.  330,  5  S.  W.  222.  govern  the   action   of  both   contestants. 

iPer  Grosscup,  J.,  in  Iron  Molders'  For  instance,  employers  may  lock  out 
Union  v.  Allis-Chalmers  Go.  (1908)  20  (or  threaten  to  lock  out)  employees  at 
L.R.A.  (N.S.)  315,  91  C.  C.  A.  631,  166  will,  with  the  idea  that  idleness  will 
Fed.  45.  force  them    to  accept    lower  wages   or 

sin  Iron  Molders  Union  v.  Allis-Chal-  more  onerous  conditions;  and  employees 
mers  Co.  (1908)  20  L.R.A.  (N.S.)  315,  at  will  may  strike  (or  threaten  to 
91  C.  C.  A.  631,  166  Fed.  45,  it  is  said:  strike),  with  the  idea  that  idleness  of 
"Dividends  and  wages  must  both  come  the  capital  involved  will  force  employ- 


«324  MASTER  AND  SERVANT.  [chap.  cxvi. 

ties  are  to  be  determined  by  the  same  rules.  So,  employers  may 
combine  to  lock  out  members  of  a  labor  union,  so  long  as  they  have 
a  proper  purpose  to  be  subserved ; '  and  their  agreement  to  do  so 
is  not  unlawful  as  being  in  restraint  of  trade  or  of  the  freedom  of 
contracting,  and  therefore  will  support  an  action  for  the  liquidated 
damages  therein  stipulated  for  its  breach.* 

An  employer,  having  locked  out  his  men,  in  order  to  effectuate  the 
purpose  of  his  lockout  may  persuade  (but  not  coerce)  other  employers 
not  to  employ  men  for  higher  wages  or  on  better  terms  than  those  on 
which  he  made  his  stand,  and  not  to  take  in  his  late  employees  at  all, 
so  that  they  may  be  forced  to  come  back  to  him  at  his  own  terms.* 
But  it  is  not  permissible  for  an  employer  who  has  locked  out  his  men, 
to  coerce  their  landlords  and  grocers  into  cutting  off  shelter  and  food, 
in  order  to  reduce  their  fighting  strength.* 

era  to  grant  better  terms.  These  rights  because  of  demands  which  they  consider 
(or  legitimate  means  of  contest)  are  unjust  made  by  the  union  upon  one  of 
mutual,  and  are  fairly  balanced  their  number.  Sinsheimer  v.  United 
against  each  other."  Qarm-ent  Workers   (1894)   77  Hun,  215, 

In  City  Trust,  S.  D.  &  Surety  Go.  v.  28  N.  Y.  Supp.  321,  reversing  (1893)  5 
Waldhauer  (1905)  47  Misc.  7,  95  N.  Y.  Misc.  448,  26  N.  Y.  Supp.  152. 
Supp.  222,  it  is  said :  "A  peaceable  and  4  City  Trust,  S.  D.  &  Surety  Go.  v. 
orderly  strike,  not  to  harm  others,  but  Waldhauer  (1905)  47  Misc.  7,  95  N.  Y. 
to  improve  their  own  condition,  is  not  Supp.  222;  Lefebvre  v.  Knott  (1907) 
in  violation  of  law.  .  .  .  The  con-  Eap.  Jud.  Quebec  32  C.  S.  441,  13  Can. 
verse  of  that  proposition  must  be  equally    Crim.  Cas.  223. 

true.  If  the  workman  may  decline  to  5  Iron  Molders'  Union  v.  Allis-Chalm- 
work,  the  master  may  decline  to  em-  ers  Go.  (1908)  20  L.R.A.  (N.S.)  315,  91 
ploy.  If  the  workman  may  strike,  the  C.  C.  A.  631,  166  Fed.  45,  dictum. 
master  may  lock  out.  Whatever  one  And  see  also  Jenkinson  v.  Nield 
man  may  do  alone,  he  may  do  in  com-  (1892)  8  Times  L.  R.  540,  in  which  it 
bination  with  others,  provided  they  have  was  held  not  to  be  actionable,  in 
no  unlawful  object  in  view.  Therefore,  the  absence  of  evidence  that  de- 
if  it  be  lawful  for  workmen  to  organize  fendants  were  actuated  by  any  mo- 
and  to  conduct  a  peaceable  strike  to  im-  tive  other  than  self-interest,  to 
prove  their  condition,  it  seems  a  natural  interfere  with  the  plaintiff's  employ- 
corollary  that  masters  may  organize  and  ment  by  circulating  among  the  members 
conduct  a  peaceable  lockout  for  the  same  of  an  employers'  association,  who  had 
purpose."  pledged  themselves  not  to  employ  mem- 

8  City  Tru^t,  S.  D.  £  Surety  Go.  v.  bars  of  a  certain  labor  union  until  they 
Waldhauer,  under  note  2,  supra;  Mc-  should  accede  to  the  terms  desired  by 
Cord  V.  Thompson-Starrett  Co.  (1908)  the  masters,  of  a  blacklist  including  the 
112  N.  Y.  Supp.  902,  affirmed  on  this  name  of  the  plaintiflF,  asking  the  master 
point  in  (1908)  129  App.  Div.  130,  113  tailors  of  Great  Britain  not  to  employ 
N.  Y.  Supp.  385,  which  is  affirmed  any  of  the  men  who  had  been  locked  out 
without  opinion  in  (1910)  198  N.  Y.  from  certain  tailoring  firms  in  connec- 
587,  92  N.  E.  1090.  tion  with  a  dispute  resulting  in  a  strike. 

Members    of    an    employers'    associa-       « Iron  Molders'  Union  v.  AUis-Ghalm- 
tion  have  the  right  to  lock  out  all  em-   ers  Co.,  supra. 
ployees  connected  with  a  trade  union. 


CHAPTEE  OXVII. 

INTERFERENCE  WITH  ANOTHER'S  LABOR  SUPPLY:  STRIKES. 

2695.  Scope  of  chapter. 

2696.  The  right  to  a  free  labor  market. 
By  strikes. 

2697.  Strikes;  definition  and  attributes. 

2698.  The  right  to  strike;  generally. 

2699.  — ^where  striking  involves  breach  of  contract. 

2700.  Purposes  for  which  a  strike  may  be  undertaken. 

2701.  Means  by  which  strike  may  be  made  effective;  in  general. 

2702.  — acts  of  a  coercive  character. 

2703.  — advice  and  persuasion. 

u..  Where  person  persuaded  is  under  contract. 
6.  Where  no  breach  of  contract  is  involved. 

2704.  — offers  of  money  or  traveling  expenses. 

2705.  — ^payment  of  strike  benefits. 

2706.  — ^picketing. 

a.  Generally. 

5.  Under  statutes. 

2707.  — miscellaneous. 

2708.  Lawfulness  of  strike  as  affected  by  existence  of  receivership. 

2709.  Strike  as  an  unlawful  interference  with  interstate  commerce,  or  an 

obstruction  of  the  mails. 

2710.  Right  of  employer  to  complain  of  operation  of  union  by-laws. 

2711.  Interference  with  employer  as  an  exercise  of  the  right  of  competi- 

tion. 

2712.  Exaction  of  money  from  employer  as  condition   of  not  calling  or 

continuing  strike. 

2713.  Effect  of  statutes  permitting  workmen  to  organize. 

2714.  Remedies  of  persons  aggrieved;  civil  suits. 

2715.  — injunctive  relief. 

a.  Right  to,  in  general. 

J.  Considerations  affecting  complainant's  right  to  relief. 

c.  Persons  who  may  maintain  bill. 

d.  Parties  against  whom  injunction  granted. 

e.  Extent  of  relief. 
/.  Contempt. 

2716.  Criminal  liability. 
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B.  By  blacklisting. 

2717.  Generally. 

C.  InTEM-ERENCE  not  connected  with  a  general  L'XttoB  DISPUTE. 

2718.  Generally. 

2695.  Scope  of  chapter. —  One  aspect  of  the  subject  indicated  by 
the  heading  of  this  chapter  is  discussed  in  chapter  cxiii.,  on  Entice- 
ment or  Harboring  of  Servants.  Another  forms  the  subject  of  chapter 
cxiv.,  on  Liability  to  Master  for  Injuries  to  Servant.  The  present 
chapter  is  concerned  with  interference  with  another's  labor  supply 
incident  to  a  strike  on  the  part  of  his  employees,  and  with  interference 
not  directly  connected  with  strikes,  but  which  falls  into  neither  of  the 
preceding  categories. 

In  discussing  strikes  and  their  legality,  this  chapter  deals  with 
them  with  reference  solely  to  the  rights  of  the  employer.  They  are 
treated  with  reference  to  the  rights  of  a  person  whose  employment 
is  thereby  interfered  with,  in  chapter  cxvi.,  §§  2681,  2682,  2683 ; 
and  with  reference  to  the  rights  of  persons  against  whom  they  are  em- 
ployed as  a  means  of  enforcing  a  boycott,  in  chapter  cxviii.,  §§  2732 
and  2Y34. 

2696.  The  right  to  a  free  labor  market. —  Since  a  strike  involves  the 
idea  of  combination,  the  tort  involved  is  usually  considered  as  a  con- 
spiracy, i.  e.,  a  combination  to  accomplish  an  unlawful  end  or  to 
accomplish  a  lawful  end  by  unlawful  means.  But  where  the  inter- 
ference with  one's  labor  supply  is  not  the  act  of  a  combination  (as 
where  one  individual  entices  away  another's  servant),  or  where  the 
means  employed  are  brought  to  bear  on  persons  with  whom  the  em- 
ployer has  no  contractual  relations,  or  are  such  as  to  give  the  person 
affected  no  right  of  action  (as  where  a  striker  uses  abusive  language, 
not  amounting  to  intimidation,  towards  one  who  remains  at  work,  or 
as  in  the  case  of  a  fine  imposed  on  a  member  of  a  labor  organization)  ^ 
it  becomes  necessary  to  determine  the  character  and  extent  of  the 
right  of  the  employer  of  which  such  conduct  constitutes  an  invasion. 

The  underlying  right  is  the  same  as  is  invaded  by  an  unlawful  in- 
terference with  one's  employment,  or  with  one's  business  relations. 
This  is  the  right  freely  to  contract  with  one's  fellowmen  without 
interference  other  than  may  arise  from  the  exercise  by  others  of 
some  equal  or  superior  right.  It  has  been  described  as  the  right  to 
a  continuance  of  the  probable  expectancy  of  patronage  or  employ- 

lAs  in  L.  D.  Willcutt  &  Sons  Go.  v.  L.R.A.(N.S.)  1236,  83  N.  E.  897  set 
DriscoU     (1908)     200    Mass.     110,    23    out  under  §  2710,  note  3,  post. 
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tnent  or,  as  in  the  present  case,  the  rendition  of  services  by  others ; 
and  as  the  interest  which  one  has  in  the  freedom  of  another.  In  the 
aspect  under  consideration  it  is  known  as  the  right  to  a  free  labor 
market.* 

*  The  right  of  the  employer  to  a  free  ployee,  or  mere  molestation,  annoyance, 

access  to  the  labor  market  ia  expressly  or  persuasions.    In  all  these  cases,  what- 

recognized  in  Iron  Moulders'   Union  v.  ever  the  means  may  be,  they  constitute 

Allis-Chalmers    Co.     (1908)     20    L.R.A.  the  cause  of  the  breaking  of  a  contract, 

(N.S.)    315,  91  C.  C.  A.  631,  166  Fed.  and    consequently    they    constitute    the 

45;    Vegelahn  v.    Guntner    (1896)    167  natural  and  proximate  cause  of  damage. 

Mass.    92,    35   L.R.A.   772,   57    Am.   St.  The    intentional   doing   of   anything   by 

Rep.  443,  44  N.  E.  1077 ;  L.  D.  Willcutt  a  third  party  which  is  the  natural  and 

<£  Sons  Go.  V.  DriscoU  ( 1908 )  200  Mass.  proximate    cause    of   the    disruption    of 

110,   23    L.R.A.  (N.S.)    1236,    85    N.    B.  a  contract  relation,  to  the  injury  of  one 

897;     Gumherland    Glass    Mfg.    Co.    v.  of  the  contracting  parties,  is  now  very 

Glass  Bottle  Blowers'  Asso.    (1899)    59  generally   recognized    as    actionable,    in 

N".   J.   Eq.   49.   46   Atl.   208;    Frank  v.  the  absence  of  a  sufiBcient  justification. 

Herald    (1902)    63    N.    J.    Eq.   443,    52  and  the  question,  in  every  case,  seems  to 

Atl.   152 ;   Jersey   City  Printing   Co.   v.  turn   upon   justification   alone. 

Cassidy    (1902)    63   N.   J.   Eq.   759,   53  "But  the  difficult  case  presents  itself 

Atl.  230;  Atkins  v.  W.  A.  Fletcher  Co.  when     the     workmen     in     combination 

(1904)   65  N.  J.  Eq.  658,  55  Atl.  1074;  undertake  to  interfere  with  the  freedom 

Johnston   Harvester   Co.    v.    Meinhardt  of  action  on  the  part  of  other  workmen 

(1880)  '9  Abb.  N.  C.  393,  60  How.  Pr.  who  naturally  would  seek  employment 

168;    Eureka    Foundry    Co.    v.    Lehker  where  they    (the  workmen  in  combina- 

(1902)    13   Ohio   S.  &  C.  P.  Dec.  398;  tion)    desire   and   intend   that  no   man 

Badger  Bra.ss  Mfg.  Co.  v.  Daly   (1909)  shall  be  employed  excepting  upon  their 

137   Wis.   601,   119   N.   W.   328;    Lyons  terms. 

V.  Wilkins   [1896]   1  Ch.  811,  65  L.  J.  "The   difficulty   is   in  perceiving  how 

Ch.  K   S.  601,  74  li.  T.  N.  S.  358,  45  molestation  and  annoyance,  not  of  the 

Week.  Rep.   19,   60  J.  P.  325;    Vulcan  employees    of    a    complainant,    but    of 

Iron    Co.    v.    Winnepeg    Lodge    (1911)  persons    who    are    merely    looking    for 

21    Manitoba   L.    Rep.    473,   which    are  work  and  may  become  employees  of  the 

set  forth  in  chapter  cxv,  §  2655,  note  9,  complainant,  can  be  erected  into  a  legal 

The  employer's  right  to  a  free  labor  or  equitable   grievance   on  the   part  of 

market  is  discussed  by  Stevenson,  V.  C,  the  complainant.     But  the  difficulty  is 

in  Jersey  City  Printing  Co.  v.  Cassidy  still  further   increased   where  the   pos- 

(1902)    63  N.  J.  Eq.  759,  53  Atl.  230,  sible   employees  make  no  complaint  to 

as  follows:      "It  is  only  very  recently,  any  court  for  protection,  and  the  con- 

I  think,  that  one  of  the  most  important  duct  of   the  molesting   party   does   not 

rights  which  now  are  vindicated  by  the  afford  a  basis  which  the  ancient  common 

injunction    in    a    strike    case    has    been  law  recognized  as  sufficient  to  support 

differentiated;    in    many    cases    it    has  an  action  of  tort  on  their  behalf,  such 

been  apparently  half  recognized  or  in-  as    for    an    assault    and    battery    or    a 

directly  enforced.  slander.    Abusive  language  is  not  neoes- 

"That  the  interest  of  an  employer  or  sarily  actionable  at  the  common  law. 
an  employee  in  the  contract  for  services  If  to  call  a  man  a  'scab'  in  the  street, 
is  property  is  conceded.  Where  defend-  or  to  follow  him  back  and  forth  from 
ants,  in  combination  or  individually,  his  home,  to  his  place  of  employment, 
undertake  to  interfere  with  and  disrupt  was  formerly  not  actionable  on  behalf 
existing  contract  relations  between  the  of  the  victim  of  this  petty  annoyance, 
employer  and  the  employee,  it  is  plain  the  problem  is  to  understand  how  one 
that  a  property  right  is  directly  who  is  merely  the  victim's  possible  em- 
invaded.  The  efl:ect  is  the  same  ployer  can  complain,  either  at  law  or 
whether  the  means  employed  to  cause  in  equity,  there  being  no  actual  con- 
the  workman  to  break  his  contract,  and  tract  for  service,  but  only  a  potential 
thus  injure  the  employer,  are  violence  one,  interfered  with, 
or  threats  of  violence  against  the  em- 
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The  specific  conduct  which  will  constitute  an  invasion  of  this  right 
is  discussed  in  subsequent  sections  of  this  chapter.  For  the  present 
it  sufiices  to  say  that  the  right  is  hounded  by  the  right  of  others  tO' 
compete,  singly  or  in  combination,  for  the  services  of  persons  desirous^ 
of  employment;  the  right  of  individuals  to  persuade  others  to  do 
what  they  have  a  perfect  right  to  do;  and  the  right  to  combine  for- 
the  purpose  of  furthering  their  own  interests  by  means  which  would 
not  be  unlawful  where  employed  by  individuals.     Its  limitations  are- 


"It  is  easier,  I  think,  to  obtain  a 
correct  idea  of  the  legal  and  equitable 
right  which  underlies  many  of  the  in- 
junctions -which  have  been  granted  in 
these  strike  cases,  restraining  combina- 
tions of  -workmen  from  interfering  -with 
the  natural  supply  of  labor  to  an  em- 
ployer by  means  of  molestation  and  per- 
sonal annoyance,  if  we  exclude  from 
consideration  the  conduct  of  the  defend- 
ants as  a  cause  of  action  on  behalf  of 
the  immediate  victims  of  their  moles- 
tation, i.  e.,  of  the  workman  or  work- 
men whom  the  combination  is  seeking 
to  deter  from  entering  into  the  employ- 
ment which  is  offered  to  them,  and 
which  they,  if  let  alone,  would  wish  to 
accept.  I  say  this,  although  I  firmly 
believe  that  the  molested  workman, 
seeking  employment  and  unreasonably 
interfered  with  in  this  effort  by  a  com- 
bination, has  an  action  for  damages  at 
common  law,  and,  where  the  molestation 
is  repeated  and  persistent,  has  the  same 
right  to  an  injunction  in  equity,  which, 
under  the  same  circumstances,  is  ac- 
corded to  the  contemplated  employer. 
"The  underlying  right  in  this  particular 
case  under  consideration,  which  seems 
to  be  coming  into  general  recognition 
as  the  subject  of  protection  by  courts 
of  equity,  through  the  instrumentality 
of  an  injunction,  appears  to  be  the  right 
to  enjoy  a  certain  free  and  natural  con- 
dition of  the  labor  market,  which,  in 
a  recent  case  in  the  House  of  Lords, 
was  referred  to,  in  the  language  of  Lord 
Ellenborough,  as  a  'probable  expectancy.' 
This  underlying  right  has  otherwise 
been  broadly  defined  or  described  as 
the  right  which  every  man  has  to  earn 
his  living,  or  to  pursue  his  trade  or 
business,  without  undue  interference, 
and  might  otherwise  be  described  as 
the  right  which  every  man  has,  whether 
employer  or  employee,  of  absolute  free- 
dom to  employ  or  to  be  employed.  The 
peculiar  element  of  this  perhaps  newly 


recognized  right  is  that  it  is  an  interest, 
which  one  man  has  in  the  freedom  of 
another.     .     .     . 

"A  large  part  of  what  is  most  valu- 
able in  modern  life  seems  to  depend! 
more  or  less  directly  upon  'probable  ex- 
pectancy.' When  they  fail,  civilization,, 
as  at  present  organized,  may  go  down. 
As  social  and  industrial  life  develops 
and  grows  more  complex,  these  'probable 
expectancies'  are  bound  to  increase.  It. 
would  seem  to  be  inevitable  that  courts. 
of  law,  as  our  system  of  jurisprudence 
is  evolved  to  meet  the  growing  wants, 
of  an  increasingly  complex  social  order, 
will  discover,  define,  and  protect  frorn^ 
undue  interference  more  of  these  'prob- 
able expectancies.' 

"In  undertaking  to  ascertain  and  de- 
fine the  rights  and  remedies  of  em- 
ployers and  employees,  in  respect  of 
their  'probable  expectancies,  in  relation 
to  the  labor  market,  it  is  well  not  to 
lose  sight  altogether  of  any  other  anal- 
ogous rights  and  remedies  which  are 
based  upon  similar  'probable  expectan- 
cies.' It  will  probably  be  found  in  the 
end,  I  think,  that  the  natural  expect- 
ancy of  employers  in  relation  to  the 
labor  market,  and  the  natural  expect- 
ancy of  merchants  in  respect  to  the 
merchandise  market,  must  be  recognized 
to  the  same  extent  by  courts  of  law 
and  courts  of  equity,  and  protected  by 
substantially  the  same  rules. 

"It  is  freedom  in  the  market,  freedomi 
in  the  purchase  and  sale  of  all  things, 
including  both  goods  and  labor,  that 
our  modern  law  is  endeavoring  to  insure 
to  every  dealer  on  either  side  of  the 
market.  The  valuable  thing  to  mer- 
chant and  to  customer,  to  employer  and 
to  employee,  manifestly  is  freedom  on 
both  sides  of  the  market.  The  merchant, 
with  his  fortune  invested  in  goods,  and 
with  perfect  freedom  to  sell,  might  he 
ruined  if  his  customers  were  deprived 
of  their  freedom  to  buy;  the  purchaser,. 
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described  in  a  Massachusetts  case  as  follows:  "The  right  of  an 
employer  to  free  labor  is  subject  to  the  right  of  the  laborer  to  hamper 
him  by  many  expedients  short  of  fraud  or  intimidation  amounting  to- 
injury  to  the  person  or  property  of  those  who  desire  to  enter  his  em- 
ploy, or  threats  of  such  injury.  For  instance,  persuasion  not  amount- 
ing to  such  intimidation  is  lawful,  and  perhaps  the  same  may  be  said, 
of  social  pressure,  even  when  carried  to  the  extent  of  social  ostracism, 
not  including,  however,  any  threat  in  a  business  point  of  view.    .    .    . 


a  householder  seeking  supplies  for  his 
family,  with  money  in  his  pocket  and 
free  to  buy,  might  find  his  liberty  of 
no  value,  and  might  suflFer  from  lack  of 
food  and  clothing,  if  the  shopmen  who 
deal  in  these  articles  were  so  terrorized 
by  a  powerful  combination  as  to  be 
coerced  into  refusing  to  sell  either  food 
or  clothing  to  him. 

"It  is,  however,  the  right  of  the  em- 
ployer and  employee  to  a  free  labor 
majrket  that  is  the  particular  thing 
under  consideration  in  this  case. 

"A  man  establishes  a  large  factory 
where  working  people  reside,  taking  the 
risk  of  his  being  able  to  conduct  his 
industry  and  offer  these  working  people 
employment  which  they  will  be  willing 
to  accept.  He  takes  the  risk  of  destruc- 
tive competition,  and  a  large  number  of 
other  risks,  out  of  which  at  any  time 
may  come  his  financial  ruin  and  the 
suspension  of  his  manufacturing  works. 
But  our  law,  in  its  recent  development, 
undertakes  to  insure  to  him  not  only 
that  he  may  employ  whom  he  pleases, 
but  that  all  who  wish  to  be  employed 
by  him  may  enter  into  and  remain  in 
such  employment  freely,  without  threats 
of  harm,  without  unreasonable  moles- 
tation and  annoyance  from  the  words, 
actions,  or  other  conduct  of  any  other 
persons  acting  in  combination.  What  is 
the  measure  or  test  by  which  the  con- 
duct of  a  combination  of  persons  must 
be  judged  in  order  to  determine  whether 
or  not  it  is  an  unlawful  interference 
with  freedom  of  employment  in  the 
labor  market,  and  as  such  injurious  to 
an  employer  of  labor  in  respect  of  his 
'probable  expectancies,'  has  not  as  yet 
been  clearly  defined.  Perhaps  no  better 
definition  could  be  suggested  than  that 
which  may  be  framed  by  conveniently 
using  that  important  legal  fictitious 
person  who  has  taken  such  a  large  part 
in  the  development  of  our  law  during 
the    last    fifty    years, — the    reasonably 


prudent,  reasonably  courageous,  and  not. 
unreasonably  sensitive,  man.  Precisely 
this  same  standard  is  employed  through- 
out the  law  of  nuisance  in  determining- 
what  degree  of  annoyance  on  the  part, 
of  one's  neighbor  one  must  submit  to, 
and  what  degree  of  such  annoyance  i». 
excessive  and  the  subject  of  an  action 
for  damages  or  a  suit  for  an  injunction. 

"A  man  may  not  be  liable  to  an  action., 
for  slander  for  calling  a  workman  a. 
'scab'  in  the  street,  but  if  a  hundred 
men  combine  to  have  this  workman  de- 
nounced as  a  'scab'  in  the  street,  or- 
followed  in  the  streets  to  and  from  his- 
home,  so  as  to  attract  public  attention 
to  him,  and  place  him  in  an  annoyingly 
conspicuous  position,  such  conduct,  the- 
result  of  such  combination,  is  held  to 
be  an  invasion  of  the  'probable  expect- 
ancy' of  his  employer  or  contemplated 
employer,  an  invasion  of  this  employer's 
right  to  have  labor  flow  freely  to  him. 
Without  any  regard  to  the  rights  and 
remedies  which  the  molested  wo'-kman 
may  have,  the  injunction  goes  at  the 
suit  of  the  employer  to  protect  his 
'probable  expectancy,' — to  secure  free- 
dom in  the  labor  market  to  employ  and 
to  be  employed,  upon  which  the  con- 
tinuation of  his  entire  industry  may 
depend." 

The  "right  to  a  free  flow  of  labor"' 
is,  however,  considered  by  Minturn,  J., 
in  his  dissenting  opinion,  in  George- 
Jonas  Glass  Co.  V.  Glass  Bottle  Blowers'' 
Asso.  (1911)  77  N.  J.  Eq.  219,  41  L.R.A. 
(N.S.)  445,  79  Atl.  262,  as  instituting 
a  misleading  analogy  between  goods  and 
merchandise  and  labor.  He  says :  "The 
analogy  ignores  the  constitutional  guar- 
anty of  freedom  of  speech  and  freedom, 
of  the  press  representing  labor's  de- 
mands, because  labor,  unlike  goods, 
cannot  be  severed  from  the  human  entity 
and  be  considered  apart  from  the  man; 
for,  as  Locke  says:  'Every  man  has  a^ 
property  in  his  own  person.     This  no- 
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Social  rights  and  privileges  must  take  care  of  themselves.  The  law 
cannot  prescribe  with  whom  one  shall  shake  hands  or  associate  as  a 
friend."  ' 

A.    Br    STRIKES. 

2697.  Strikes;  definition  and  attributes. — A  strike  has  been  various- 
ly defined  by  the  courts  as  "a  combination  to  quit  work,"  ^  "a  simul- 
taneous cessation  of  work  on  the  part  of  the  workmen ;"  *  "the  organ- 
ization of  concerted  simultaneous  cessation  of  work  by  bodies  of  work- 
men ;"  *  "cessation  of  work  by  employees  in  an  effort  to  get  for  the 
employees  more  desirable  terms ;"  *  "a  combination  among  laborers, 
those  employed  by  others,  to  compel  an  increase  of  wages,  a  change 
in  hours  of  labor,  some  change  in  the  mode  and  manner  of  con- 
ducting the  business  of  the  principal,  or  to  enforce  some  particular 
policy  in  character  or  number  of  the  men  employed,  or  the  like ;"  * 
"a  combined  effort  among  workmen  to  compel  the  master  to 
the  concession  of  a  certain  demand,  by  preventing  the  conduct 
of   his   business   until   compliance   with   the   demand."  *      In   one 

body  has  a  right  to  but  himself.'  Essay  of  blaclc  labor  in  the  Dred  Scott  Case 
on  the  Human  Understanding,  chap.  6.  (1856)  19  How.  393,  15  L.  ed.  691." 
It  ignores  factory  and  inspection  laws,  Properly  understood,  however,  it  is 
child  labor  laws,  and  those  legislative  difficult  to  see  wherein  the  analogy  is 
protective  enactments  for  workshop  and  a  misleading  one.  Doubtless  the  pro- 
factory  intended  to  mitigate  the  hard-  test  of  the  learned  judge  is  due  to  the 
ship  incident  to  the  application  of  the  extreme  position  talcen  by  the  majoriiiy 
legal  rule  of  assumption  of  risk, — all  of  the  court,  and  sought  to  be  justified 
of  which  are  proper  subjects  for  discus-  as  necessary  for  the  protection  of  the 
sion  between  fellow  workmen,  with  a  right  to  a  free  market, 
view  to  enforcing  compliance  by  the  8  L.  D.  Willcutt  <t  Sons  Co.  v.  Dris- 
employer  with  the  law  as  the  alternative  coll  ( 1908 )  200  Mass.  110,  23  L.R.A. 
to  a  strike.  It  ignores  the  fact  that  (N.S.)  1236,  85  N.  E.  897. 
in  every  line  of  trade  and  business  com-  1  Albro  J.  Newton  Co.  v.  Erickson 
bination  is  the  tendency  of  the  age,  and  (1911)  70  Misc.  291,  126  N.  Y.  Supp. 
that  in  this  state  our  corporation  act  949. 

is  designed  to  accomplish  that  very  pur-  2  Per  Hannen,  J.,  in  Farrer  v.  Close 

pose,  and  has  accomplished  it  to  a  great  (1869)   L.  R.  4  Q.  B.  602. 

extent  throughout  the  land.    The  maxim  8  Cumberland  Glass  Mfg.  Co.  v.  Glass 

that  'competition  is  the  life  of  trade'  is  Bottle  Bloioers'  Asso.    (1899)    59  N.  J. 

not    contained    in    the    lexicon    of    the  Eq.  49,  46  Atl.  208. 

political  economy  of  this  day,  and  emi-  *  Per  Grosscup,  J.,   in  Iron  Molders' 

nent  jurists  have  noted  the  fact  of  its  Union  v.  Allis-Ghahners  Go.    (1908)   20 

elimination  as  an  axiom  in  commercial  L.R.A.  (N.S.)    315,  91  C.  C.  A.  631,  166 

life,  except  it  would  seem  in  its  applica-  Fed.   45. 

tion   to   the   wages   of   labor,   in   which  6  Delaivare,  L.  &  W.  R.  Go.  v.  Bowns 

event  the  law  of  supply  and  demand  and  ( 1874 )   58  N.  Y.  573. 

the  creation  of  a  free  labor  market,  as  6  Farmers'  Loan  d  T.  Go.  v.  'Northern 

indicated  by  the  learned  vice  chancellor,  P.  R.  Go.    (1894)    25  L.R.A.  414,  note, 

practically  relegates  the  wage  earner  to  4  Inters.  Com.  Rep.  744,  note,  60  Fed. 

the  status  of  a  chattel,  and  corresponds  803.     In  this  case  the  meaning  of  the 

to   the   judicial   conception   entertained  term  "strike"  was  extensively  discussed 
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by  Jenkins,  Circuit  Judge,  wlio  said: 
"It  [a  strike]  has  been  variously  defined. 
By  Worcester,  'To  cease  from  work  in 
order  to  extort  higher  wages  as  work- 
men;' by  Webster,  'To  quit  work  in  a 
body,  or  by  combination,  in  order  to 
compel  their  employers  to  raise  their 
wages;'  the  Encyclopedic  Dictionary, 
'The  act  of  workmen  in  any  trade  or 
branch  of  industry,  when  they  leave 
their  work  with  the  object  of  compell- 
ing the  master  to  concede  certain  de- 
mands made  by  them, — ^as  an  advance 
of  wages,  the  withdrawal  of  a  notice  of 
reduction  of  wages,  a  shortening  of  the 
hours  of  work,  the  withdrawal  of  any 
obnoxious  rule  or  regulation  or  the 
like;'  the  Imperial  Dictionary,  'To  quit 
work  in  order  to  compel  an  increase  or 
prevent  a  reduction  of  wages;'  the  Cen- 
tury Dictionary,  'To  press  a  claim  or 
demand  by  coercive  or  threatening  ac- 
tion of  some  kind;  in  common  usage, 
to  quit  work  along  with  others,  in  order 
to  compel  an  employer  to  accede  to  some 
demand,  as  for  increase  of  pay,  or  to 
protest  against  something,  as  a  reduc- 
tion of  wages;  as  to  strike  for  higher 
pay,  or  shorter  hours  of  work.'  Bouvier 
defines  it:  'A  combined  effort  of  work- 
men to  obtain  higher  wages  or  other 
concessions  from  their  employers  by 
stopping  work  at  a  preconcerted  time.' 
The  definition  sanctioned  by  the  court 
of  appeals  of  New  York  in  Delaware, 
L.  &  W.  R.  Co.  V.  Bowns  (1874)  58  N. 
Y.  581,  and  embodied  by  Mr.  Anderson 
in  his  Law  Dictionary,  is :  'A  com- 
bination among  laborers,  or  those  em- 
ployed by  others,  to  compel  an  increase 
of  wages,  change  in  the  hours  of  labor, 
a  change  in  the  manner  of  conducting 
the  business  of  the  principal,  or  to 
enforce  some  particular  policy  in  the 
character  or  the  number  of  men  em- 
ployed, or  the  like.'  Mr.  Black,  in  his 
Law  Dictionary,  defines  it  to  be:  'The 
act  of  a  party  of  workmen  employed 
by  the  same  master,  in  stopping  work 
all  together  at  a  preconcerted  time,  and 
refusing  to  continue  until  higher  wages 
or  shorter  time  or  some  other  concession 
is  granted  to  them  by  the  employer.' 
Whichever  definition  may  be  preferred, 
— and  possibly  no  one  of  them  is  pre- 
cisely accurate, — there  are  running 
through  all  of  them  two  controlling 
ideas:  First,  by  compulsion  to  extort 
from  the  employer  the  concession  de- 
manded; second,  a  cessation  of  labor, 
but  not  the  abandonment  of  employment. 


The  stoppage  of  work  is  designed  to  be 
temporary,  continuing  only  until  the 
accomplishment  of  the  design,  and  upon 
its  accomplishment  the  resumption  of 
employment.  The  cessation  of  labor  is 
not  a  bona  fide  dissolution  of  contrac- 
tual relations  and  an  abandonment  of 
the  employment,  but  is  designed  as  a 
means  of  coercion  to  accomplish  the 
desired  result.  The  cessation  of  labor 
is  prearranged  by  the  body  of  men 
through  their  organizations,  and  is  to 
take  effect  simultaneously  at  a  stated 
time,  for  the  purpose  of  preventing  the 
master  from  continuing  his  business, 
and  to  compel  him  to  submit  to  the 
dictation  of  his  servants.  The  definition 
of  the  term  profi'ered  to  the  court  at  the 
argument,  recognized  by  the  labor  or- 
ganizations of  the  country,  was  this: 
'A  strike  is  a  concerted  cessation  of  or 
refusal  to  work  until  or  unless  certain 
conditions  which  obtain  or  are  incident 
to  the  terms  of  the  employment  are 
changed.  The  employee  declines  to 
longer  work,  knowing  full  well  that  the 
employer  may  immediately  employ  an- 
other to  fill  his  place;  also  knowing 
that  he  may  or  may  not  be  re-employed 
or  returned  to  service.  The  employer 
has  the  option  of  acceding  to  the  de- 
mand and  returning  the  old  employees 
to  service,  of  employing  new  men,  or  of 
forcing  conditions  under  which  the  old 
men  are  glad  to  return  to  service  under 
the  old  conditions.'  This  latter  defini- 
tion recognizes  the  idea  of  cessation 
of  labor,  but  not  an  abandonment  of 
employment.  It  suggests  that  the  latter 
may  result  at  the  option  of  the  master. 
It  does  not  in  terms  declare  a  combina- 
tion to  extort  or  to  oppress,  or  to  inter- 
fere in  any  way  with  the  business  of 
the  employer,  except  as  injury  might 
result  as  an  incident  to  the  cessation 
of  service.  If  the  latter  be  the  correct 
definition  of  a  strike,  society  has  been 
needlessly  alarmed.  I  doubt  if,  in  the 
light  of  the  history  of  strikes,  the  child 
would  be  recognized  by  this  baptismal 
name.  One  who  has  read  the  history 
of  the  strike  at  Homestead,  with  ite 
cruel  murders  and  barbarous  torture; 
one  who  has  read  of  the  various  strikes 
on  railways,  when  cars  were  fired,  rails 
torn  up,  engines  demolished,  and  lile 
destroyed;  one  who  has  read  of  the  not 
infrequent  summoning  of  the  militia  by 
the  authorities  of  the  state  to  put  down 
riot  and  turbulence, — ^the  universal  con- 
comitants   of    a    strike, — would    hardly 
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instance  '  the  court  went  so  far  as  to  say  that  "a  strike  is  essentially 


yield  assent  to  the  definition  suggested 
as  even  faintly  conveying  the  true  idea 
of  a  strike  as  known  of  all  men.  The 
only  force  suggested  is  the  force  of 
inertia,  the  compulsion  wrought  by  ces- 
sation from  labor.  Such  a  strike  would 
be  a,  harmless  affair,  and  generally  in- 
operative to  effect  the  end  designed.  It 
could  be  availing  only  by  the  combina- 
tion of  the  entire  labor  force  of  the 
country,  in  the  nature  of  things  im- 
practicable. Unless,  by  other  coercive 
measures,  the  employer  is  prevented 
from  obtaining  men  in  the  place  of 
those  who  should  cease  to  work,  a 
strike  would  be  a  mere  weapon  of  straw. 
That  is  well  understood  by  these  or- 
ganizations. While,  according  tp  the 
definition,  the  employee  knows  'full  well 
that  the  master  may  immediately  hire 
another  to  fill  his  place,'  he  also  knows 
full  well  that  that  must,  at  all  odds,  be 
prevented,  if  the  strike  is  to  be  made 
successful.  Consequently,  the  organiza- 
tions provide,  as  confessed  at  the  argu- 
ment, for  the  expulsion  and  social  ostra- 
cism of  all  members  of  the  organizations 
who  should  not  abandon  work  when 
the  order  to  strike  is  given,  or  who 
should  seek  to  fill  the  place  of  a  striking 
member.  Thus,  one  of  the  most  effective 
engines  of  compulsion  is  brought  to 
bear  upon  unwilling  members,  to  effect 
the  design  of  the  combination.  With 
respect  to  laborers  not  members  and 
willing  to  work,  other  and  not  less  effect- 
ive means  of  intimidation  must  be  and 
are  employed  in  prevention  of  labor. 
The  history  of  strikes  declares  that  this 
intimidation  has  always  taken  the  shape 
of  threats  and  personal  violence.  Con- 
structive violence  has  failed  in  large 
measure  to  prevent  the  continuance  of 
operation  of  business  by  the  master. 
Naturally,  therefore,  we  find  resort  to 
actual  violence,  the  destruction  of  prop- 
erty, the  disabling  of  railway  trains, 
and  the  like. 

"Of  the  ideal  strike,  in  the  definition 
proposed  at  the  argument,  the  only 
criticism  to  be  indulged  is  that  it  is 
ideal,  and  never  existed  in  fact.  Un- 
doubtedly, in  the  absence  of  restrictive 
contract,  workmen  have  a  right  by  con- 
certed action  to  cease  work  to  procure 
better  terms  of  service,  no  compulsion 
being  used  except  that  incident  to  the 
cessation;  subject,  however,  to  the 
qualification,   at   least  with   respect  to 


those  employments  that  directly  con- 
cern the  public  welfare,  that  reasonable 
notice  of  the  quitting  should  be  given. 
But  such  is  not  the  strike  of  history. 
The  definition  suggested  is  misleading 
and  pretentious.  To  my  thinking,  a 
much  more  exact  definition  of  a  strike 
is  this :  A  combined  effort  among  work- 
ingmen  to  compel  the  master  to  the 
concession  of  a  certain  demand,  by  pre- 
venting the  conduct  of  his  business 
until  compliance  with  the  demand.  The 
concerted  cessation  of  work  is  but  one 
of,  and  the  least  effective  of,  the  meajis 
to  the  end;  the  intimidation  of  others 
from  engaging  in  the  service,  the  inter- 
ference with,  and  the  disabling  and  de- 
struction of,  property,  and  resort  to 
actual  force  and  violence,  when  requisite 
to  the  accomplishment  of  the  end,  being 
the  other  and  more  effective  means  em- 
ployed. It  is  idle  to  talk  of  a  peaceable 
strike.  None  such  ever  occurred.  The 
suggestion  is  impeachment  of  intel- 
ligence. From  first  to  last,  from  the 
earliest  recorded  strike  to  that  in  the 
state  of  West  Virginia,  which  proceeded 
simultaneously  with  the  argument  of 
this  motion  to  that  at  Connellsville, 
Pennsylvania,  occurring  as  I  write, 
force  and  turbulence,  violence  and  out- 
rage, arson  and  murder,  have  been  as- 
sociated with  the  strike  as  its  natural 
and  inevitable  concomitants.  No  strike 
can  be  effective  without  compulsion  and 
force.  That  compulsion  can  come  only 
through  intimidation.  A  strike  without 
violence  would  equal  the  representation 
of  the  tragedy  of  Hamlet  with  the  part 
of  Hamlet  omitted.  The  moment  that 
violence  becomes  an  essential  part  of 
a  scheme,  or  a,  necessary  means  of 
effecting  the  purpose  of  a  combination, 
that  moment  the  combination,  otherwise 
lawful,  becomes  illegal.  All  combina- 
tions to  interfere  with  perfect  freedom 
in  the  proper  management  and  control 
of  one's  lawful  business,  to  dictate  the 
terms  upon  which  such  business  shall 
be  conducted,  by  means  of  threats,  or  by 
interference  with  property  or  traffic  or 
with  the  lawful  employment  of  others, 
are  within  the  condemnation  of  the 
law.  It  has  well  been  said  that  the  wit 
of  men  could  not  devise  a  legal  strike, 
because  compulsion  is  the  leading  idea 
of   it." 

''  Farmers'  Loan  &  T.  Co.  v.  Northern 
P.  R.   Go.    (1894)    25  L.R.A.  414,  note. 
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a  conspiracy  to  extort  by  violence,  the  means  employed  to  effect  the 
end  being  not  only  the  cessation  of  labor  by  the  conspirators,  but  the 
necesary  prevention  of  labor  by  those  who  are  willing  to  assume  their 
places,  and  as  a  last  resort,  and  in  many  instances  an  essential  element 
of  success,  the  disabling  and  destruction  of  the  property  of  the  mas- 
ter; and  so  by  intimidation  and  by  the  compulsion  of  force  to  ac- 
complish the  end  designed."  But  this  statement  was  disapproved  on 
appeal.* 

It  may  therefore  be  taken  to  be  the  concensus  of  opinion  that  the 
term  "strike"  does  not  necessarily  connote  anything  unlawful.  It  may 
further  be  noted  in  connection  with  the  foregoing  definitions  that  they 
do  not  make  abandonment  of  employment,  but  only  cessation  of  labor, 
an  essential  element.  The  practical  bearing  of  this  is  that  the 
striker  is  recognized  as  retaining  an  interest  in  the  conduct  of  the 
employer's  business,  which  differentiates  his  legal  status  from  that  of 
an  outsider,  supplying  the  justification  for  acts  otherwise  lawful, 
having  a  tendency  to  interfere  with  the  employer's  labor  supply,  which 
would  otherwise  be  lacking.* 

2698.  The  right  to  strike;  generally. — It  is  the  right  of  every  man, 
unless  bound  by  contract  to  serve  for  a  definite  period,  to  leave  at  any 
time  an  employment  which  for  any  reason  is  distasteful  to  him;  ^ 

4  Inters.  Com.  Rep.  744,  note,  60  Fed.  work  again  on  terms  to  which  they  shall 

803.  agree, — the   employer    remaining    ready 

8  Arthur  v.  Oakes  ( 1894 )  25  L.R.A.  to  take  them  back  on  terms  to  which  he 
414,  4  Inters.  Com.  Rep.  744,  11  C.  0.  shall  agree.  Manifestly,  then,  pending 
A.  209,  24  U.  S.  App.  239,  63  Fed.  320,  a  strike  or  a  lockout,  and  as  to  those 
9  Am.  Grim.  Rep.  169,  in  which  the  who  have  not  finally  and  in  good  faith 
court,  after  alluding  to  the  above  state-  abandoned  it,  a  relationship  exists  be- 
ment,  said:  "We  are  not  prepared,  in  tween  employer  and  employee  that  is 
the  absence  of  evidence,  to  hold  as  mat-  neither  that  of  the  general  relation  of 
ter  of  law  that  a  combination  among  employer  and  employee,  nor  again  that 
employees,  having  for  its  object  their  of  employer  looking  among  strangers  for 
orderly  withdrawal  in  large  numbers  or  employees,  or  employees  seeking  from 
in  a  body  from  the  service  of  their  strangers  employment.  And  it  is  with 
employers,  on  account  simply  of  a  re-  respect  to  this  somewhat  anomalous  re- 
duction in  their  wages,  is  not  a,  strike  lationship  that,  as  I  understand  it,  this 
within  the  meaning  of  that  word  as  opinion  speaks;  a  statement  that  it 
commonly  used."  seems  to  me  ought  to  be  made  to  con- 

9  As  to  the  relation  existing  during  fine  the  opinion  to  the  actual  situation 
the  pendency  of  a  strike  or  lockout  be-  to  which  it  is  intended  to  relate, — to 
tween  an  employer  and  his  former  em-  differentiate  what  we  say  from  what 
ployees,  see  opinion  of  Grosscup,  J.,  might  arise  in  cases  where,  neither 
in  Iron  Molders'  Union  v.  Allis-Chal-  strike  nor  lockout  pending,  persuasion 
mers  Co.  (1908)  20  L.R.A.  (N.S.)  315,  is  resorted  to,  to  induce  other  employers 
91  C.  C.  A.  631,  166  Fed.  45,  who  says:  not  to  employ  given  applicants  for  em- 
"Neither  strike  nor  lockout  completely  ployment,  or  to  persuade  employees  not 
terminates,  when  this  is  its  purpose,  to  take  employment  with  given  em- 
the  relationship  between  the  parties,  ployers,  upon  which  questions  we  do 
The  employees  who  remain  to  take  part  not,  as  I  understand  it,  express  any 
in  the  strike  or  weather  the  lockout  do  opinion." 

80  that   they   may   be   ready   to  go   to       i  No  man  can  be  required  to  work  for 
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and  this  right  is  as  perfect  and  complete  as  the  correlative  right  of  all 
men  to  seek  employment  wherever  they  can  find  it.^  While,  in  some 
instances,  the  statement  has  been  made  that  men  may  quit  their  em- 
ployment collectively,  as  well  as  singly,  for  any  reason  they  see  fit,^ 


another  unless  he  so  desires;  and  it  is 
his  right,  outside  contractual  duties,  to 
cease  an  employment  which  is  distaste- 
ful to  him.  Barr  v.  Essex  Trades  Coun- 
cil (1894)  53  N.  J.  Eq.  101,  30  Atl. 
881. 

"An  employee  who  has  not  bound 
himself  to  his  master  by  contract  can- 
not be  bound  to  him  by  law.  Therefore, 
he  may  quit  his  work.  If  he  may  quit 
his  work  absolutely,  he  may  quit  it  be- 
cause the  conditions  thereof  are  not  to 
his  liking,  and  he  is  free  to  sav  that 
he  will  not  take  up  that  work  until  the 
conditions  are  to  his  liking.  What  one 
may  lawfully  do  alone,  he  may  do  in 
concert,  and  hence  a  strike  is  not  per  se 
unlawful."  Mills  v.  United  States 
Printing  Co.  (1904)  99  App.  Div.  605, 
91  N.  Y.  Supp.  185. 

"A  workman  has  an  undoubted  right 
to  do  any  lawful  work  for  any  person 
who  chooses  to  employ  him,  for  any 
wages  and  under  any  lawful  rules  and 
regulations  that  are  mutually  satis- 
factory. He  has  an  equal  right  to  quit 
work  for  any  reason,  or  for  no  reason 
at  all,  where  no  breach  of  contract  is 
involved.  And  what  he  may  lawfully 
do  by  himself  in  this  respect,  he  may 
do  jointly  with  others."  Patterson  v. 
Building  Trades  Council  (1902)  11  Pa. 
Dist.  R.  500. 

Workmen  may  lawfully  leave  their 
employment  for  any  cause  whatever. 
Union  P.  R.  Co.  v.  Ruef  (1902)  120 
Fed.  102. 

See  also,  to  like  eflfect,  Bohn  Mfg.  Co. 
V.  Hollis  (Bohn  Mfg.  Co.  v.  Northwest- 
ern Lumiermen's  Asso.)  (1893)  54 
Minn.  223,  21  L.R.A.  537,  40  Am.  St. 
Rep.  319,  55  N.  W.  1119;  George  Jonas 
Glass  Co.  v.  Glass  Bottle  Blowers'  Asso. 
(1907)  72  N.  J.  Eq.  653,  66  Atl.  953; 
Jensen  v.  Cooks'  d  Waiters'  Union 
(1905)  39  Wash.  531,  4  L.R.A.(N.S.) 
302,  81  Pac.  1069;  Wabash  R.  Co.  v. 
Hannalian  (1903)   121  Fed.  563. 

2  Ghristensen  v.  Kellogg  SwithcKboard 
<f  Supply  Co.    (1903)    110  111.  App.  61. 

8  Laboring  men  have  the  legal  right 
to  strike  at  will,  with  or  without  good 
reasons,  singly,  collectively,  or  as  a 
union.     Atchison,  T.  &  S.  F.  R.  Co.  v. 


Gee   (1905)   139  Fed.  582,  s.  c.   (1905) 
140  Fed.  153. 

Workmen,  when  free  from  contract 
obligations,  have  a  legal  right,  singly, 
collectively,  or  as  a  union,  to  strike. 
Goldfield  Consol.  Mines  Co.  v.  Goldfield 
Miners'  Union  (1908)   159  Fed.  500. 

Workmen  may,  individually  or  col- 
lectively, peaceably  leave  their  employ- 
er's service  when  the  terms  thereof  be- 
come unsatisfactory  to  them.  Hitch- 
man  Coal  <&  Coke  Co.  v.  Mitchell  (1909) 
172  Fed.  963. 

Members  of  a  labor  union  have  the 
legal  right  to  quit  their  employment, 
either  singly  or  in  a  body,  with  or  with- 
out cause,  if  they  see  fit,  withoiit  render- 
ing themselves  amenable  to  the  charge 
of  conspiracy.  Franklin  Union  v.  Peo- 
ple (1905)  220  111.  355,  4  L.R.A.  (N.S.) 
1001,  110  Am.  St.  Rep.  248,  77  N.  E. 
176. 

"Any  man  (unless  under  contract 
obligation,  or  unless  his  employment 
charges  him  with  some  public  duty) 
[has  a  right]  to  refuse  to  work  for  or 
to  deal  with  any  man  or  class  of  men,, 
as  he  sees  fit,"  and  this  right,  which  one 
man  may  exercise  singly,  any  number 
may  agree  to  exercise  jointly.  Bohn 
Mfg.  Co.  V.  HolUs  (Bohm,  Mfg.  Co. 
V.  northwestern  Lumbermen's  Asso.) 
(1893)  54  Minn.  223,  21  L.R.A.  337, 
40  Am.  St.  Rep.  319,  55  N.  W.  1119. 

Unless  bound  by  contract,  employees 
may,  singly  or  in  a  body,  leave  their  em- 
ployment whenever  they  choose,  for  any 
reason,  or  for  no  reason  at  all.  Connett 
V.  United  Eatters  (1909)  76  N.  J.  Eq. 
202,  74  Atl.  188. 

The  law  recognizes  the  rights  of  men 
and  women  to  work  or  not  to  work,  as 
interest  or  fancy  may  incline  them; 
and  if  any  number  of  employees  de- 
termine to  strike,  there  is  nothing  un- 
lawful in  their  doing  so.  Krebs  v. 
Rosenstein  (1900)  31  Misc.  661,  66  N. 
Y.  Supp.  42. 

In  Stearns  v.  Ma/rr  (1903)  41  Misc. 
252,  84  N.  Y.  Supp.  36,  it  is  said  that 
workmen  may  leave  their  employers,- 
with  or  without  reason,  alone  or  to- 
gether. 

In  the  absence  of  an  unexpired  speci- 
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this  statement  is  not  to  be  taken  as  denying,  but  only  as  failing  to  ex- 
press, the  qualification  sometimes  expressly  appended,  that  the  com- 
bination must  be  for  the  purpose  of  advancing  their  own  interests  by 
peaceable  and  lawful  means,  and  not  primarily  to  injure  another,* — ' 


tied  term  of  service  and  liire,  the  em- 
ployer has  an  absolute  right  at  any  time, 
for  any  cause,  to  discharge  his  em- 
ployees; and  on  the  other  hand,  his 
employees  have  the  right  at  any  time, 
singly  or  collectively,  and  for  any  cause, 
even  at  their  own  mere  will,  to  leave  his 
employment.  Jones  v.  Maher  (1909) 
62  Misc.  388,  116  N.  Y.  Supp.  180, 
affirmed  without  opinion  in  (1910)  141 
App.   Div.   919,   125  N.  Y.   Supp.   1126. 

In  Albro  J.  Newton  Co.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  affirmed  without  opinion  in  (1911) 
144  App.  Div.  939,  129  K  Y.  Supp. 
1111,  it  is  said:  "Workmen  have  the 
unlimited  and  unqualified  right  to  re- 
fuse to  work.  A  strike  is  a  combina- 
tion to  quit  work;  and  a  strike  can 
never  in  and  of  itself  be  illegal.  It 
does  not  need  to  be  justified.  The  abso- 
lute right  to  refuse  to  work,  which 
necessarily  exists  in  a  free  constitution- 
al government  constructed  on  individ- 
ualistic principles,  is  guaranteed  by  our 
Constitution,  and  cannot  be  abridged  by 
legislative,  executive,  or  judicial  power." 

Members  of  workingmen's  associa- 
tions have  the  right,  either  as  individ- 
uals or  as  an  organization,  to  cease  to 
work  for  an  employer.  Morris  Run 
Coal  Min.  Co.  v.  Guy  (1905)  14  Pa. 
Dist.  R.  600. 

A  man  not  under  contract  obligations 
to  the  contrary  has  the  right  to  quit 
the  service  of  another  at  any  time  he 
sees  fit,  and  may  lawfully  state,  either 
publicly  or  privately,  the  grievances 
felt  by  him  which  gave  rise  to  his  con- 
duet;  and  that  right  which  one  man 
may  exercise  singly,  many  may  lawfully 
agree  by  voluntary  association  to  exer- 
cise jointly.  Jensen  v.  Cooks'  & 
Waiters'  Union  (1905)  39  Wash.  531, 
4  L.R.A.(N.S.)    302,   81  Pac.   1069. 

Any  body  of  men  may  determine  for 
themselves  the  conditions  under  which 
they  will  agree  to  render  service,  to 
whom  and  with  whom,  and  this  involves 
the  proposition  that  they  may  quit  the 
employers'  service,  having  due  regard  to 
existing  contracts,  if  the  conditions  of 
employment  are   such   as   to   dissatisfy 


them.  Per  Hunter,  Ch.  J.,  in  Graham 
V.  Knott    (1908)    14  B.  C.  97. 

See  also,  to  similar  effect,  Mills  v. 
United  States  Printing  Co.  (1904)  99 
App.  Div.  605,  91  N.  Y.  Supp.  185; 
Patterson  v.  Building  Trades  Council 
(1902)  11  Pa.  Dist.  R.  500,  under  note 
1,  supra. 

*  Men  may  work  or  cease  to  work,  as 
they  choose,  provided  they  violate  no 
contract.  They  may  combine  and  peace- 
ably seek  to  forward  their  own  interest 
in  any  manner,  provided  they  do  no 
violence  to  other's  rights,  or  commit  no 
violation  of  law.  Re  Wabash  R.  Co. 
(1885)  24  Fed.  217. 

A  strike  is  not  unlawful  if  it  is 
merely  a  combination  among  employees, 
having  for  its  object  their  orderly  with- 
drawal in  large  numbers  or  in  a  body 
from  their  employer's  service,  to  ac- 
complish some  lawful  purpose.  Arthur 
V.  Oakes  (1894)  25  L.R.A.  414.  4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U. 
S.  App.  239,  63  Fed.  320,  9  Am.  Grim. 
Rep.   169. 

"Persons  engaged  in  any  service  have 
the  power,  with  which  a  court  of  equity 
will  not  interfere  by  injunction,  to 
abandon  that  service,  either  singly  or 
in  a  body,  if  the  wages  paid  or  the  con- 
ditions of  employment  are  not  satis- 
factory." Hopkins  v.  Oxley  Stave  Co. 
(1897)  28  C.  C.  A.  99,  49  U.  S.  App. 
709,  83  Fed.  912. 

"It  is  the  undoubted  right  of  work- 
men to  quit  work  severally  or  in  a  body, 
so  long  as  the  act  does  not  come  within 
the  rule  against  conspiracies  to  injure 
the  property  of  another."  Allis-Ghal- 
mers  Co.  v.  Reliable  Lodge  ( 1901 )  111 
Fed.  264. 

In  Wabash  R.  Co.  v.  Hannahan  ( 1903  ) 
121  Fed.  563,  the  court,  after  reviewing 
a  number  of  decisions,  summarized  their 
effect  as  follows:  "An  employee  has 
an  unquestionable  right  to  place  a  price 
and  impose  conditions  upon  his  labor 
at  the  outset  of  his  employment,  or, 
unless  restrained  by  contract  obliga- 
tions, upon  the  continuance  of  his  labor 
at  any  time  thereafter,  and  if  the  terms 
and  conditions  are  not  complied  with 
by  the  employer,  he  has  a  clear  right 
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except  in  those  jurisdictions  where  the  courts  have,  as  yet,  failed  to 
recognize  the  fact  that  the  combination  is  an  act  in  itself,  and  which 
therefore  hold  that  under  no  circumstances  can  it  be  unlawful  to  com- 
bine to  do  an  act  which  might  lawfully  be  done  in  the  absence  of  a 


■either  not  to  engage,  or,  having  engaged 
in  his  service,  to  cease  from  work. 
What  one  may  do,  all  may  do. 

"They  may  seek  and  obtain  counsel 
and  advice  concerning  their  rights, 
duties,  and  obligations  in  relation  to 
their  employer,  and  persons  interested 
in  their  welfare  may  advise,  aid,  and 
assist  them  in  securing  such  terms  and 
conditions  of  service  as  will  best  sub- 
serve their  interests,  and  what  they  may 
lawfully  do  singly  or  together,  they 
may  organize  and  combine  to  accom- 
plish. 

"In  like  manner,  as  capital  is  com- 
bined for  legitimate  purposes,  so  labor 
may  combine  for  legitimate  purposes, 
but  this  right  of  combination,  and  the 
resulting  right  to  strike  or  quit  their 
employment,  is  a  weapon  for  the  de- 
fense and  protection  of  employees,  and 
not  a  weapon  of  attack.  They  may,  by 
peaceful  and  lawful  combination  and 
concert  of  action,  be  able  to  so  control 
the  supply  of  labor  as  to  compel  the 
employer  to  come  to  their  terms,  but 
they  are  not  at  liberty  to  make  use  of 
this  weapon  to  otherwise  interfere  with 
or  injure  the  employer  or  coemployee. 
The  clear  line  of  demarcation  recognized 
by  all  the  authorities  is  that  the  lawful 
and  permissible  strike  must  not  be  at- 
tended by  violence  to  or  destruction  of 
property,  or  by  other  coercive  measures 
intended  to  prevent  the  employer  from 
securing  other  employees  or  otherwise 
carrying  on  his  business  according  to 
his  own  judgment." 

Workingmen  have  a  right  to  strike 
peaceably  because  of  grievances.  Irving 
V.  Joint  Dist.  Coimcil,  V.  B.  C.  &  J. 
(1910)    180  Fed.  896. 

The  right  of  united  labor  to  strike 
in  furtherance  of  trade  interests  (no 
contractual  obligation  standing  in  the 
way)  is  fully  recognized.  The  reason 
for  the  strike  may  be  based  upon  a  re- 
fusal to  comply  with  the  employees'  de- 
mand for  the  betterment  of  wages,  con- 
ditions, hours  of  labor,  for  the  discharge 
of  an  employee,  or  the  engagement  of 
another,^ — in  brief,  for  any  one  or  more 
of  the  multifarious  considerations  which 
in  good  faith  may  be  believed  to  tend 


toward  the  advancement  of  the  em- 
ployees.    Pierce  v.   Stablemen's    Union 

(1909)  156  Cal.  70,  103  Pac.  324. 
Employees  have  a  right,  individually 

and  collectively,  to  strike,  and  to  an- 
nounce to  their  employer  their  intention 
to  strike  and  their  reasons  therefor, 
where  no  contract  rights  are  involved 
and  with  no  purpose  to  injure  third 
persons.      Kemp    v.    Division    No.    S41 

(1910)  153  111.  App.  344,  reversed  on 
other  grounds  in  (1912)  255  111.  213, 
99  N.  E.  389. 

"While  it  cannot  be  successfully  con- 
tended that  every  strike  is  lawful,  it 
is  generally  conceded  by  our  courts 
that  workmen  may  quit  in  a  body  or 
strike,  in  order  to  maintain  wages, 
secure  an  advancement  in  wages,  pro- 
cure shorter  hours  of  employment,  or 
attain  any  other  legitimate  object.  An 
agreement  by  a  combination  of  individ- 
uals to  strike  or  quit  work  for  the  pur- 
pose of  advancing  their  own  interests, 
or  the  interests  of  the  union  of  which 
they  are  members,  and  not  having  for 
its  primary  object  the  purpose  of  in- 
juring others  in  their  business  or  em- 
ployment, is  lawful."  Per  Cooke,  J., 
in  Kemp  v.  Division  No.  241  (1912) 
255  111.  213,  99  N.  E.  389. 

"Employees  have  a  perfect  legal  right 
to  fix  a  price  upon  their  labor,  and  to 
refuse  to  work  unless  that  price  is  ob- 
tained. They  have  that  right  both  as 
individuals  and  in  combination.  They 
may  organize  to  improve  their  condition 
and  to  secure  better  wages."  My  Mwry- 
Icmd  Lodge  v.  Adt  ( 1905 )  100  Md.  238, 
68  L.R.A.  752,  59  Atl.  721.  A  similar 
statement  is  made  in  Bech  v.  Railway 
Teamster's  Protective  Union  ( 1898 )  118 
Mich.  497,  42  L.E.A.  407,  74  Am.  St. 
Rep.  421,  77  N.  W.  13. 

The  members  of  a  labor  organization 
may,  singly  or  in  a  body,  quit  the  serv- 
ice of  their  employer  for  the  purpose 
of  bettering  their  condition.  Gray  v. 
Building  Trades  Council  (1903)  91 
Minn.  171,  63  L.R.A.  753,  103  Am.  St. 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 
Cas.  172. 

"It  is  the  undoubted  right  of  work- 
men to  quit  work,   either  severally   or 
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combination.'  A  strike  is  not  therefore  in  itself  an  imlawful  act,® 
even  though  its  effect  is  to  cause  loss  to  the  employer.''  The  legality 
or  illegality  of  a  strike  depends  on  the  means  by  which  it  is  enforced 
and  on  its  objects ; '  and  the  fact  that  the  combination  is  for  a  lawful 


in  a  body,  so  long  as  the  same  is  not 
carried  to  the  extent  of  becoming  a 
conspiracy  to  injure  the  property  or 
business  of  another."  Brown  Mfg.  Go. 
V.  Local  Union  (1902)  12  Ohio  S.  & 
C.  P.  Dec.  753. 

Workmen  who  are  dissatisfied  with 
the  wages  they  are  receiving,  or  who 
have  other  grievances,  can  strike,  either 
individually  or  as  a  union,  without 
themselves  being  amenable  to  law.  Cook 
V.  Dolan  (1897)    19  Pa.  Co.  Ct.  401. 

5  Chap,    cxv,    §    2662b. 

6  See,  to  this  effect,  cases  cited  in 
notes  3  and  4,  supra;  alse  New  York 
G.  Iron  Works  v.  Brennan  (1907)  105 
N.  Y.  Supp.  865 ;  Schlang  v.  Ladies 
Waist  Makers'  Union  (1910)  67  Misc. 
221,  124  N.  Y.  Supp.  289;  Mackall  v. 
Ratchford  (1897)  82  Fed.  41;  KoUey 
■V.  SoUnson  (1911)  109  C.  C.  A.  247, 
187  Fed.  415. 

It  is  lawful  for  employees  quietly 
and  peaceably  to  leave  their  service  by 
concerted  action  at  a  given  time,  so 
long  as  tliey  do  not  violate  any  contract 
to  remain  longer.  United  States  v. 
Stevens  (1877)  2  Haskell,  164,  Fed. 
Cas.  No.  16,392. 

In  Lohse  Patent  Door  Co.  v.  Fuelle 
(1908)  215  Mo.  421,  22  L.R.A.(N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997,  it  is  said  that  members  of  a  labor 
organization  may  peaceably  withdraw 
from  the  service  of  the  employer. 

Workmen  may  lawfully  combine 
peaceably  to  withdraw  from  another's 
employment.  People  ex  rel.  Gill  v. 
Smith    (1887)   5  N.  Y.  Crim.  Rep.  509. 

An  agreement  of  employees  between 
themselves  to  quit  their  employer  is  not 
unlawful.  Longshore  Printing  Co.  v. 
Howell  (1894)  26  Or.  527,  28  L.R.A. 
464,  46  Am.  St.  Rep.  640,  38  Pac.  547. 

In  Jose  v.  Metallic  Roofing  Co.  [1908] 
A.  C.  514,  24  Times  L.  R.  878,  C.  R. 
[1909]  A.  C.  1,  it  was  held  by  the  privy 
council  that  the  trial  court  erred  in 
instructing  the  jury  to  the  effect  that 
the  calling  out  of  the  men  on  strike 
by  resolutions  of  the  unions,  if  those 
resolutions  were  the  cause  of  the  strike, 
was  an  actionable  wrong,  where  such 
instructions  took  no  account  of  the 
M.  &  S.  Vol.  VII.— 522. 


question  of  motive  or  of  the  conspiracy 
alleged. 

1  Where  it  is  found  that  there  is  no 
malice  in  fact,  it  cannot  be  held  that 
a  strike  by  workmen  to  benefit  them- 
selves, the  effect  of  which  is  to  injure 
an  employer,  is  illegal  and  Indictable 
at  common  law.  Where  the  object  is 
to  benefit  one's  self,  it  can  seldom,  and 
perhaps  never,  be  effected  without  some 
consequent  loss  or  injury  to  someone 
else.     Curran  v.  Treleaven   [1891]   2  Q. 

B.  545,  17  Cox,  C.  C.  366,  65  L.  T.  N. 
S.  573,  61  L.  J.  Mag.  Cas.  N.  S.  91. 

Employees  who  combine  to  quit  their 
employment  for  the  advancement  of 
their  interests  by  peaceable  and  lawful 
means  are  not  guilty  of  conspiracy,  al- 
though the  effect  may  be  to  injure  the 
employer's  business.  Karges  Furniture 
Co.  V.  Amalgamated  Woodworkers'  Local 
Union  (1905)  165  Ind.  421,  2  L.R.A. 
(N.S.)  788,  75  N.  E.  877,  6  Ann.  Cas. 
829. 

In  Turnstall  v.  Stearns  Coal  Co. 
(1911)     41    L.R.A.(N.S.)     453,    113    C. 

C.  A.  132,  192  Fed.  808,  the  court  said: 
"A  concerted  effort  by  strikers  to  crip- 
ple an  employer's  business  by  persuad- 
ing his  workmen  away  from  him  is  an 
injury  which  requires  justification,  but 
it  is  permitted  because  it  is  incidental 
to  the  full  exercise  of  the  employees' 
clear  and  established  right  to  strike  for 
the  improvement  of  their  own  condition. 
Such  unlawfulness  as  there  might  other- 
wise be  in  that  campaign  of  persuasion 
is  merged  in  the  dominant  right  to  pro- 
mote directly  their  own  interest  by 
effectually   carrying   on   their    contest." 

8  In  Farrer  v.  Close  (1869)  L.  R.  4 
Q.  B.  602,  Hannen,  J.,  said  that  the 
legality  or  illegality  of  a  strike  must 
depend  on  the  means  by  which  it  is 
enforced  and  on  its  objects.  "It  may 
be  criminal,  as  if  it  be  part  of  a'  com- 
bination for  the  purpose  of  injuring  or 
molesting  either  masters  or  men;  or  it 
may  be  simply  illegal,  as  if  it  be  the 
result  of  an  agreement  depriving  those 
engaged  in  it  of  their  liberty  of  action; 
.  .  .  or  it  may  be  perfectly  innocent, 
as  if  it  be  the  result  of  the  voluntary 
combination    of    men   for   the    purpose 
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purpose  does  not  render  it  less  unlawful  where  the  end  is  to  be  at- 
tained by  the  employment  of  improper  means.^ 

It  has  been  intimated  that  a  combination  to  strike  is  lawful  only 
so  long  as  it  is  voluntary,  being  otherwise  in  restraint  of  trade." 

As  an  incident  to  the  right  of  employees  peaceably  to  quit  their 
employment,  it  is  lawful  for  them  to  communicate  to  their  employer 
their  reasons  therefor,  and  to  signify  their  intention  of  leaving  if 
their  demands  are  not  granted.'^ 

2699.  — where  striking  Involves  breach  of  contract. —  Since  to> 
violate  one's  contract  is  wrongful,  it  follows  that  a  combination  for 
such  a  purpose  is,  where  not  justifiable,  a  combination  to  do  a  wrong- 
ful act,  and  hence  an  actionable  conspiracy.     Accordingly,  a  strike 

only  of  benefiting  themselves  by  raising  In  Reynolds  v.  Davis  (1908)  198- 
their  wages,  or  for  the  purpose  of  com-  Mass.  294,  17  L.R.A.  (N.S.)  162,  84  N.. 
pelling  the  fulfilment  of  an  engage-  E.  457,  it  is  said  that  the  legality  of  a. 
ment  entered  into  between  employers  combination  not  to  work  for  an  em- 
and  employed,  or  any  other  lawful  pur-  ployer,  that  is  to  say,  of  a  strike,  de- 
pose." pends     (in    case    the    strikers    are    not, 

A  strike  may  be  entirely  legal  where  under  contract  to  work  for  him)   upon 

it  is  a  voluntary  refusal  on  the  part  of  the  purpose  for  which  the  combination 

employees   to  work  for  their  employer  is  formed, — the  purpose  for  which  the. 

because  of  conditions  existing,  and  his  employees  strike. 

refusal  to  correct  the  same  In  accord  In  Longshore  Printing  Co.  v.  Howell 
with  their  lawful  demands;  but  it  be-  (1894)  26  Or.  527,  28  L.R.A.  464,  46- 
comes  illegal  if  it  be  the  result  of  an  Am.  St.  .  Rep.  640,  38  Pac.  547, .  it  is 
agreement  to  deprive  those  engaged  in  said  that  when  unlawful  means  are. 
it  of  their  liberty  of  action,  and  it  be-  used  to  uphold  or  to  maintain  a  strike, 
comes  criminal  if  it  be  a  part  of  a  or  if  the  purposes  for  which  it  is  main- 
combination  for  the  purpose  of  injur-  tained  are  unlawful,  then  it  follows  a.s. 
ing  or  molesting  either  masters  or  men.  a  matter  of  course  that  the  strike  is, 
Carter  v.  Fortney  ( 1909 )   170  Fed.  463.  in  itself,  unlawful. 

"One  or  more  employees  may  lawfully  9  State  v.  Glidden  ( 1887 )  55  Conn., 
quit  their  employer's  service  at  will;  46,  3  Am.  St.  Rep.  23,  8  Atl.  890. 
but  a  combination  of  a  number  of  them  l"  In  Hilton  v.  Eckersley  { 1855 )  6- 
to  do  so  for  the  purpose  of  injuring  the  El.  &  Bl.  66,  25  L.  J.  Q.  B.  N.  S.  199,, 
public  and  oppressing  employees  by  un-  2  Jur.  N.  S.  587,  4  Week.  Rep.  326, 
justly  subjecting  them  to  the  power  of  which  involved  the  question  of  the  en- 
the  confederates  for  extortion  or  for  forceability  of  a  bond  given  to  secure- 
mischief  is  criminal."  Toledo,  A.  A.  the  performance  of  an  agreement  among. 
d  N.  M.  R.  Co.  V.'  Pennsylvania  Co.  employers  to  conduct  their  business  in 
(1893)  19  L.R.A.  395,  5  Inters.  Com.  compliance  with  the  resolution  of  the 
Rep.  545,  54  Fed.  746.  majority   of   them,   the   court  used   ex- 

A  strike  may  be  lawful,  or  it  may  be  pressions  from  which  it  may  be  implied 

unlawful  and  criminal.     Whether  it  is  that  an  agreement  among  workmen  to- 

unlawful   or  not  depends  upon   its  ob-  continue  a  strike  so  long  as  a  majority 

ject  and  the  manner  in  which  it  is  con-  shall  be  in  favor  of  holding  out  would 

ducted.    A  combination  to  cause  a  strike  not  be  enforceable  as  being  in  restraint 

for  the  purpose  of  injuring  and  destroy-  of  trade. 

ing  the   business   and   property   of   an-        ''^^  Longshore  Printing   Co.   v.   HoiDell 

other,   or   of   depriving   another   of   his  (1894)    26  Or.   527,  28   L.R.A.  464:,  4ft. 

liberty  or  property  without  just  cause.  Am.  St.  Rep.  640,  38  Pac.  547. 
is  both  unlawful   and  criminal.     State 
V.  Stoclcford   (1904)   77  Conn.  227,  107 
Am.  St.  Rep.  28,  58  Atl.  769. 
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which  involves  the  breaking  by  the  strikers  of  their  contracts  of  serv- 
ice, whether  for  a  period  measured  by  lapse  of  time/  or  by  the  execu- 
tion of  piecework/  is  a  wrong  to  the  employer.  So,  in  those  juris- 
dictions which  hold  that  knowingly  to  persuade  another  to  break  a 
contract,  without  justification,  is  unlawful,  it  is  actionable  to  induce 
employees  to  strike  in  violation  of  their  contracts  of  service ;  ^  and  it 


lln  Reg.  v.  Bunn  (1872)  12  Cox, 
C.  C.  316,  it  was  said  that  it  would  be 
unlawful  for  workmen  to  conspire  to 
attain  a  lawful  object  by  the  simul- 
taneous breaking  of  their  contracts. 

Semhle  that  in  case  of  persons  under 
a  contract  to  work,  a  strike  or  com- 
bination not  to  work  in  violation  of 
that  contract,  to  secure  something  not 
due  to  them  under  that  contract,  would 
be  a  combination  interfering,  without 
justification,  with  the  employer's  busi- 
ness. Reynolds  v.  Davis  (1908)  198 
Mass.  294,  17  L.R.A.(N.S.)  162,  84 
N.  E.  457. 

In  Delaware,  L.  &  W.  R.  Co.  v.  Switch- 
men's Union  (1907)  158  Fed.  541,  it 
is  said:  "That  workmen  may  strike 
or  quit  their  employment  ad  lihitum 
is  well  recognized  by  all  the  authorities, 
and  that  they  may  do  so  singly  or  in 
concert,  even  though  it  be  in  violation 
of  their  service  contract,  has  also  been 
held;"  but  the  context  shows  this  state- 
ment to  have  reference  to  the  rule  that 
an  injunction  will  not  be  granted  in 
such  a  case. 

8  A  servant  employed  to  do  piecework 
is  under  contract  to  the  extent  that  it 
is  unlawful  for  another  to  induce  him 
to  quit  his  employment  before  the  work 
he  is  employed  on  is  finished.  Anony- 
mous (1764)  Loift,  493;  Hart  v.  Al- 
dridge  (1774)  Cowp.  pt.  1,  p.  54.  And 
it  is  unlawful  to  continue  to  employ 
such  a  servant  after  notice  that  he  quit 
his  prior  employment  before  completing 
articles  upon  which  he  v/as  working  by 
the  piece.  Blake  v.  Lanyon  (1795)  6 
T.  R.  221,  3  Revised  Rep.  162. 

In  Mapstrick  v.  Ramge  (1879)  0 
Neb.  390,  31  Am.  Rep.  415,  2  N.  W. 
739,  it  was  held  that  a  petition  alleging 
that  the  plaintiff  was  damaged  by 
reason  of  the  defendants  having,  pur- 
suant to  a  conspiracy  previously  formed 
between  themselves,  stopped  working 
for  the  plaintiff,  and  having  returned 
him  all  jobs  of  work  then  in  their  hands 
in  an  unfinished  condition;  that  they 
did  return  to  the  plaintiff  various  and 


numerous  pieces  or  jobs  of  work  (tailor- 
ing) in  an  unfinished  state,  which  were 
entirely  worthless  in  the  said  unfinished 
condition;  that  said  plaintiff  could  not 
at  said  time  get  any  men  to  finish  said 
work ;  whereby  said  plaintiff  had  been 
damaged  in  a  sum  named, — was  suffi- 
cient, after  verdict,  to  sustain  a  judg- 
ment for  the  plaintiff. 

It  is  not  easy  to  determine  the  exact 
force  of  this  decision,  but  the  question 
principally  discussed  appears  to  have 
been  whether  the  plaintiff  had  sufficient- 
ly alleged  and  proved  damage.  The 
court  said:  "I  do  not  think  that  there 
is  much  difficulty  in  the  proposition 
that,  where  a  merchant  tailor  has  a 
large  number  of  journeymen  working 
for  him  by  the  piece,  making  up  gar- 
ments for  his  customers  out  of  material 
furnished  by  him  for  that  purpose,  and 
by  a  preconcerted  arrangement  among 
themselves,  the  journeymen,  instead  of 
finishing  the  work  and  thus  enabling 
him  to  keep  his  engagements  with  his 
customers,  all  return  the  garments  in 
an  unfinished  state,  he  would  be  dam- 
aged as  well  directly,  in  losing  the  mon- 
ey which  his  customers  would  have  paid 
him  if  he  could  have  delivered  the  gar- 
ments to  them  in  a  finished  condition, 
as  indirectly,  by  the  loss  of  customers 
and  the  damage  to  the  character  of  his 
house  for  punctuality."  And  it  having 
been  found  that  the  plaintiff  suffered 
loss,  and  that,  having  suffered  loss  as 
a  result  of  a  conspiracy,  it  was  held 
that    an   action   on  the  case  would   lie. 

3  See  United  States  v.  Stevens  ( 1887 ) 
2  Haskell,  164,  Fed.  Cas.  No.  16,392; 
Arthur  v.  Oakes  (1894)  25  L.R.A.  414, 
4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  320,  9 
Am.  Crim.  Rep.  169;  Knudsen  v.  Benn 
(1903)  123  Fed.  636;  Parker  v.  Brick- 
layers' Union  (1889)  10  Ohio  Dec.  Re- 
print, 458;  York  Mfg.  Co.  v.  Oberdick 
(1901)    25    Pa.    Co.    Ct.    331. 

In  Brauch  v.  Roth  (1904)  10  Ont. 
L.  Rep.  284,  4  Ann.  Cas.  1024,  it  was 
held   that   in    an    action    for    inducing 
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has  even  been  held  that  a  combination  to  do  so  constitutes  an  indict- 
able conspiracy.* 

A  bona  fide  belief  on  the  part  of  a  union  that  the  employers  were 
intending  to  evade  a  settlement  of  a  dispute  in  accordance  with  an 
agreement  between  the  union  and  a  federation  of  employers  for  the 
reference  of  disputes  between  employers  and  employed  to  arbitration, 
does  not  justify  the  union  in  procuring  the  breach  by  workmen  of 
their  contracts  of  service  with  the  employer,  the  contracts  between 
the  employer  and  the  workmen  and  the  agreement  to  arbitrate  disputes 
being  wholly  independent.^ 

Nor  is  it  a  justification  that  defendants  were  not  actuated  by 
malice  or  ill-will,  but  sought  only  to  further  their  own  interests,^ 
or  acted  in  obedience  to  a  rule  of  the  union.'' 

While  the  members  of  a  labor  organization  will  not  be  enjoined 
from  withdrawing  peaceably  from  their  service,  either  singly  or  in  a 
body,  even  where  such  withdrawal  involves  a  breach  of  contract,* 
in  pursuance  of  the  principle  that  equity  will  not  undertake  to  enforce 
contracts  for  personal  service,  an  attempt  to  induce  workmen  to  strike 
in  violation  of  their  contracts  of  employment  may,  in  a  proper  case, 
be  the  subject  of  injunctive  relief.^ 

2700.  Purposes  for  which  a  strike  may  be  undertaken. —  A  strike,  in 
order  to  be  lawful,  must  have  as  its  immediate  object  the  advancement 
of  the  interests  of  the  workmen  concerned.  "To  make  a  strike  a  legal 
strike,  it  is  necessary  that  the  strikers  should  have  acted  in  good  faith 

employees  to  break  their  contracts  with  ^  Branch  v.  Roth    (1904)    10  Ont.  L. 

their  employer,   it  is  not  necessary  to  Rep.  284,  4  Ann.  Cas.  1024;   Cotter  v. 

show  that  it  was  done  with  actual  mal-  Osborne    (1906)    16   Manitoba   L.   Rep. 

ice  or  ill-will;   and  that  it  was  no  de-  397,  o.  <;.    (1909)    18  Manitoba  L.  Rep. 

iense  that  defendant  acted  in  obedience  471. 

+0  the  by-iaw  of  a  union  of  which  he  T  Branch  v.  Roth    (1904)    10  Ont.  L. 

and  the  employees  were  members,  that  Rep.    284,    4    Ann.    Cas.    1024,    set   out 

no  bricks  should  be  laid  on  foundations  under  note  3,  supra. 

I'uilt  by  nonunion  men.  s  Hopkins  v.  Oxley  Stave  Co.   (1897) 

It  is  actionable  for  »  labor  union  to  28  C.  C.  A.  99,  49  U.  S.  App.  709,  83 

persuade   one's   employees   to   strike   in  Fed.  912;  Enudsen  v.  Benn  (1903)   123 

violation  of  their  contracts.     Per  Per-  fed.    636. 

due,  J.,  in  Cotter  v.  Osborne  (1909)   18  9  Arthur  v.  Oakes    (1894)    25  L.R.A. 

Manitoba  L.  Rep.  471.  414,   4    Inters.    Com.    Rep.    744,    11    C. 

4  In  Reg.   v.   Duffield    (1851)    5   Cox,  C.  A.  209,  24  U.  S.  App.  239,  63  Fed. 

C.  C.  404,  it  is  held  that  a  conspiracy  320,  9  Am.  Crim.  Rep.  169;  Barnes  v. 

to    induce    workmen    to    violate    their  Berry    (1907)    156   Fed.   72;   Delaware, 

contracts  is  indictable,  though  no  threats  L.  d  W.  R.  Co.  v.  Switchmen's   Union 

or  intimidation  be  proved,  nor  any  ul-  (1907)     158    Fed.    541;    Iron    Molders' 

terior  object  averred.  Union  v.  Allis-Chalmers  Co.    (1908)   20 

i  Smithies  v.   National   Asso.    [1909]  L.R.A.(N.S.)   315,  91  C.  C.  A.  631    166 

1  K.  B.  310,  25  Times  L.  R.  202,  78  L.  Fed.  45;   Folsom  v.  LetiAs    (1911)'  208 

J.  K.   B.  N.   S.   259,   100   L.  T.   N.   S.  Mass.    336,    35    L.R.A.  (N.S.)     787     94 

172.  N.  E.  316. 
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in  striking  for  a  purpose  which  the  court  holds  to  have  been  a  legal 
purpose  for  a  strike,  but  it  is  not  necessary  that  they  should  have  been 
in  the  right  in  instituting  a  strike  for  such  a  purpose.  On  the  other 
hand,  a  strike  is  not  a  strike  for  a  legal  purpose  because  the  strikers 
struck  in  good  faith,  for  a  purpose  which  they  thought  was  a  sufficient 
justification  for  a  stri'ke."  * 

Whether  the  purpose  for  which  a  strike  is  instituted  is  or  is  not  a 
legal  justification  for  it  has  been  held  to  be  a  question  of  law,  to  be 
decided  by  the  court ;  ^  but  the  question  whether  the  strike  was  under- 
taken in  good  faith  for  the  accomplishment  of  a  legal  purpose  would 
appear  to  be  a  question  of  fact,  although  the  circumstance  that  the 
legality  of  a  strike  is  in  question  principally  in  equity  suits  renders  it 
impossible  to  cite  any  direct  authority  to  that  effect^  "Whether  a  par- 
ticular strike  is  lawful  is,  in  an  action  at  law,  if  this  supposition  is 
correct,  a  matter  to  be  determined  by  the  jury  under  directions  from 
the  court. 

It  is  lawful  to  strike  for  the  purpose  of  maintaining  or  securing  an 
increase  of  wages,*  shorter  periods  of  labor ,^  or  the  betterment  of  work- 
ing conditions.®  A  demand  that  wages  shall  be  paid  during  working 
hours  is  properly  enforced  by  a  strike,  it  being  in  effect  a  demand  for 
a  shorter  day.''  And  a  strike  against  an  increase  in  the  amount  of 
work  required  is  justifiable.*    It  would  seem,  although  the  point  has 

ifle    Minico    v.     Craig     (1911)     207  112  S.W.  dS5;  Neio  York  C.Iron  Worlcs 

Mass.    593,    42    L.R.A.(N.S.)     1048,    94  v.    Brennan    (1907)     105    N.    Y.    Siipp. 

N.  E.  317.  865;   Cook  v.  Dolan   (1897)    19  Pa.  Co. 

2De    Minico     v.     Craig    (1911)    207  Ct.   401;    Hopkins   v.   Oxley   Stave    Co. 

Mass.    593,    42    L.R.A.(N.S.)     1048,    94  (1897)    29  C.   C.  A.  99,  49  U.  S.  App. 

N.  E.  317;  Minasian  v.  Oshorne  (1911)  709,  83  Fed.  912. 

210    Mass.    250,    37    L.R.A.  (N.S.)     179,  ^  Pierce  \.  Stablemen's  Vnion   (1909) 

96  N.  E.  1036,  Ann.  Cas.  1912  C,  1299.  156    Cal.    70,    103   Pac.    324;    Kemp   v. 

S  See  in  this  connection  §  2660,  at  pp.  Division  No.   2J,1    (1912)    255  111.  213, 

8193-4.   As  to  existence  of  a  similar  dif-  99  N.  E.  389  (per  Cooke,  J.)  ;  M.  Stein- 

ficulty  in  ascertaining  the  force  of  deci-  ert   &   Sons   Co.   v.    Tagen    ( 1911 )    207 

sions  relative  to  the  legality  of  second-  Mass.    394,    32    L.R.A. (N.S.)     1013,    93 

ary  boycotts,   see  §   2732.  N.  E.  584;   Carter  v.  Oster   (1908)   134 

i  Pierce  v.  Stablemen's  Union  (1909)  Mo.  App.  146,  112  S.  W.  995. 

156  Cal.  70,  103  Pac.  324;  Jetton-Dekle  ^Pierce  v.  Stableman's  Union   (1909) 

Lumber  Co.  v.  Mather    (1907)    53  Fla.  156    Cal.    70,    103    Pac.    324;    Kemp   v. 

969,  43  So.  590;   Kemp  v.  Division  No.  Division  No.  241    (1910)    153  111.  App. 

241    (1912)    255  111.  213,  99  N.  E.  389  344  reversed  on  other  grounds  in  (1912) 

(per  Cooke,  J.);    (1910)    153  111.  App.  255  111.  213,  99  N.  E.  389;  Hopkins  v. 

344      reversed     on     other     grounds     in  Omley    Stave    Co.    (1897)    28    C.    C.    A. 

(1912)    255  111.  213,  99  N.  E.   389;   L.  99,  49  U.  S.  App.  709,  83  Fed.  932. 

D     Willcutt    &    Sons    Co.    v.    Driscoll  ">  L.  D.  Willcutt  &  Sons  Co.  v.  Dris- 

(1908)  200  Mass.  110,  23  L.R.A. (N.S.)  coll    (1908)    200  Mass.   110,  23   L.R.A. 

1236    85  N.  E.  897;  M.  Steinert  &  Sons  (N.S.)    1236,  85  N.  E.  897. 

Co    V.  Tagen   (1911)    207  Mass.  394,  32  sin  Searle  Mfg.  Co.  v.  Terry   (1905) 

L.R.A.(N.S.)   1013,  93  N.  E,  584;   Car-  56  Misc.  265,  106  N.  Y.  Supp.  438,  it 

ter  V    Oster   (1908)    134  Mo.  App.  146,  is   held   that   employees   may   lawfully 
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never  been  directly  adjudged,  that  a  strike  to  procure  the  discharge 
of  another  employee  would  be  lawful  as  against  the  employer,  where 
it  would  tend  directly  to  improve  working  conditions.' 

It  has  been  held  the  workmen  have  a  right  to  strike  against  the 
recognition  in  a  shop  of  a  system  of  piecework  which  allows  workers 
to  employ  helpers,  the  effect  of  which  is,  in  times  of  slack  work,  to 
deprive  those  not  employing  helpers  of  continuous  work.^" 

It  has  been  held  that  a  strike  to  compel  the  observance  of  a  rule 
adopted  by  a  union  limiting  the  number  of  apprentices  is  lawful,  its 
object  being  to  better  the  condition  of  the  workmen." 

The  courts  have  generally  held,  where  the  question  is  unaffected  by 
statute,  that  a  strike  to  compel  an  employer  to  employ  union  labor 
only  constitutes  an  unjustifiable  interference  with  the  business  of  the 
employer.^^ 


strike  upon  being  required  to  handle 
work  from  another  factory  with  which 
their  union  is  in  controversy,  especially 
where  no  increase  of  compensation  ac- 
companies the  increase  in  labor  required 
of  them.  The  court  said:  "The  plain- 
tiff, by  this  announcement  to  its  em- 
ployees, undertook  to  add  to  their  labors 
by  giving  them  a  portion  of  the  work 
from  the  factory  of  Cluett,  Peabody,  & 
Company.  It  does  not  appear  that  the 
wages  of  the  defendant  starchers  were 
raised  or  offered  to  be  raised,  nor  does 
it  appear  that  any  greater  number  of 
employees  were  to  be  put  to  work  to  do 
what  necessarily,  so  far  as  appears  from 
the  papers  submitted,  would  be  an  in- 
creased burden  to  these  employees.  So 
we  find  the  proposition  of  the  plaintiff 
to  be  an  added  labor  for  its  employees, 
with  no  additional  compensation,  nor 
any  additional  employees  to  assist  in 
doing  the  same.  It  may,  I  think,  be 
fairly  assumed  that,  originally,  plain- 
tiff employed  only  a  sufficient  number 
of  starchers  to  properly  do  its  own 
work.  Cluett,  Peabody,  &  Company  was 
described  on  the  argument  as  the  larg- 
est firm  of  its  kind  in  the  country, 
hence  the  labor  of  plaintiff's  starchers 
must  have  been  increased.  So  it  is 
seen,  if  this  labor  disturbance  is  called 
a  strike,  that  the  strike  of  the  starchers 
was,  in  fact,  against  an  increase  of 
labor  without  an  increase  of  compen- 
sation, or  a  strike  to  improve  their  con- 
dition as  laborers,  although  not  so  an- 
nounced at  the  time." 

9  As  to  the  right  to  strike  in  such  a 


case,  as  against  the  employee,  see 
chapter  cxvi,  §§  2681,  2682. 

^0  Minasian  v.  Osborne  (1911)  210 
Mass.  250,  37  L.R.A.(N.S.)  179,  96  N. 
E.  1036,  Ann.  Cas.  1912  C.  1299. 

But  in  W.  P.  Davis  Mach.  Co.  v.  Roll- 
inson  (1903)  41  Misc.  329,  84  N.  Y. 
Supp.  837,  the  court  refused  to  vacate 
an  injunction  against  picketing,  on  the 
ground  that  it  was  employed  in  further- 
ance of  a  strike  to  obtain  the  abandon- 
ment of  the  piece  or  premium  system, 
which  was  regarded  as  not  primarily  for 
the  purpose  of  promoting  the  welfare 
of  the  strikers. 

As  to  the  right  to  strike  for  the  pur- 
pose of  obtaining  work  which  other- 
wise would  be  sublet  to  others,  see 
Pickett  V.  Walsh  (1906)  192  Mass.  583, 
6  L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638, 
set  out  in  chapter  cxvi.,  §  2684;  Nat- 
ional Fireproofing  Go.  v.  Mason  Build- 
ers' Asso.  (1909)  26  L.R.A.(N.S.)  148, 
94  C.  C.  A.  535,  169  Fed.  259,  set  out  in 
chapter  cxviii.,  §  2736,  note  2. 

11  Longshore  Printing  Co.  v.  Howell 
(1894)  26  Or.  527,  28  L.R.A.  464,  46 
Am.  St.  Rep.  640,  38  Pac.  547. 

18  The  right  to  combine  for  the  pur- 
pose of  compelling  an  employer  to  dis- 
charge his  nonunion  employees,  and  to 
employ  union  men,  seems  to  be  denied  in 
State  V.  Glidden  (1887)  55  Conn.  46,  3 
Am.  St.  Rep.  23,  8  Atl.  890  (in  which, 
however,  the  question  before  the  court 
was  whether  such  a  combination  was  a 
violation  of  a  statute  imposing  a  pen- 
alty upon  every  person  who  shall  threat- 
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en,  or  uae  any  means  to  intimidate,  any  and  justice  will  protect  the  business,  or 
person  to  eompel  such  person  against  brute  force  regardless  of  law  will  com- 
his  will  to  do  or  abstain  from  doing  trol  it;  for  it  must  be  remembered  that 
any  act  which  such  person  has  a  legal  the  exercise  of  the  power,  if  conceded, 
right  to  do),  the  court  saying:  "If  we  will  by  no  means  be  confined  to  the  mat- 
look  at  this  transaction  as  it  appears  on  ter  of  employing  help.  Upon  the  same 
the  face  of  this  information,  we  shall  principle  and  for  the  same  reasons,  the 
be  satisfied  that  the  defendant's  purpose  right  to  determine  what  business  others 
was  to  deprive  the  Carrington  Publish-  shall  engage  in,  when  and  where  it  shall 
ing  Company  of  its  liberty  to  carry  on  be  carried  on,  etc.,  will  be  demanded, 
its  business  in  its  own  way,  although  in  and  must  be  conceded.  The  principle, 
doing  so  it  interfered  with  no  right  of  if  it  once  obtains  a  foothold,  is  aggres- 
the  defendants.  The  motive  was  a  self-  sive  and  is  not  easily  checked.  It 
ish  one, — to  gain  an  advantage  unjustly  thrives  on  what  it  feeds  on,  and  is  insa- 
and  at  the  expense  of  others;  and  there-  tiate  in  its  demands.'  More  requires 
fore  the  act  was  legally  corrupt.  As  a  more.  If  a  large  body  of  irresponsible 
means  of  accomplishing  the  purpose,  the  men  demand  and  receive  power  outside 
parties  intended  to  harm  the  Carrington  of  law,  over  and  above  law,  it  is  not  to 
Publishing  Company,  and  therefore  it  be  expected  that  they  will  be  satisfied 
was  malicious.  It  seems  strange  that  with  a  moderate  and  reasonable  use  of 
in  this  day,  and  in  this  free  country, — a  it.  AH  history  proves  that  abuses  and 
country  in  which  law  interferes  so  little  excesses  are  inevitable.  The  exercise  of 
with  the  liberty  of  the  individual, — it  irresponsible  power  by  men,  like  the 
should  be  necessary  to  announce  from  taste  of  human  blood  by  tigers,  creates 
the  bench  that  every  man  may  carry  on  an  unappeasable  appetite  for  more, 
his  business  as  he  pleases,  may  do  what  ...  If  the  alleged  right  is  conceded 
he  will  with  his  own,  so  long  as  he  does  to  the  defendants,  a  similar  right  must 
nothing  unlawful,  and  acts  with  due  re-  be  conceded  to  the  promoters  of  the 
gard  to  the  rights  of  others;  and  that  Carrington  Publishing  Company  and 
the  occasion  for  such  an  announcement  those  with  whom  they  may  associate; 
should  be,  not  an  attempt  by  govern-  otherwise,  all  men  are  not  equal  before 
ment  to  interfere  with  the  rights  of  the  the  law.  It  logically  follows  that  they 
citizen,  nor  by  the  rich  and  powerful  to  in  turn  may  control  the  business  mat- 
oppress  the  poor,  but  an  attempt  by  a  ters  of  the  defendants,  may  determine 
large  body  of  workingmen  to  control,  by  what  trade  or  occupation  they  may  fol- 
means  little,  if  any,  better  than  force,  low,  whether  to  work  in  this  establish- 
the  action  of  employers.  The  defend-  ment  or  in  that,  or  in  none  at  all.  Ob- 
ants  and  their  associates  said  to  the  viously,  such  conflicting  claims,  in  the 
Carrington  Publishing  Company:  'You  absence  of  law,  can  lead  to  but  one  re- 
shall  discharge  the  men  you  have  in  suit,  and  that  will  be  determined  by 
your  employ,  and  you  shall  hereafter  brute  force.  It  would  be  an  instance  of 
employ  only  such  men  as  we  shall  name,  the  survival,  not  necessarily  of  the  fit- 
It  is  true  we  have  no  interest  in  your  test,  but  of  the  strongest.  That  would 
business,  we  have  no  capital  invested  be  subversive  not  only  of  all  business, 
therein,  we  are  in  no  wise  responsible  but  also  of  law  and  of  the  government 
for  its  losses  or  failures,  we  are  not  itself.  The  end  would  be  anarchy  pure 
directly  benefited  by  its  success,  and  we  and  simple.  .  .  . 
do  not  participate  in  its  profits;  yet  we  "Then  there  are  these  further  consid- 
have  a  right  to  control  its  management,  erations:  It  is  a  combination,  not 
and  compel  you  to  submit  to  our  dicta-  against  capital  nor  employers,  but 
tion.'  The  bare  assertion  of  such  a  against  fellow  workmen, — men  whose 
right  is  startling.  The  two  alleged  earnings  are  comparatively  small,  and 
rights  cannot  possibly  coexist.  One  or  who  presumably  need  all  their  earnings 
the  other  must  yield.  for  the  support  of  themselves  and  their 
"If  the  defendants  have  the  right  families.  They  are  ordinarily  poor 
which  they  claim,  then  all  business  en-  men,  and  men  whose  entire  capital 
terprises  are  alike  subject  to  their  die-  consists  in  their  trade  and  time.  It 
tation.  No  one  is  safe  in  engaging  in  is  proposed  wantonly  to  deprive  them 
business,  for  no  one  knows  whether  his  of  a  livelihood  and  practically^  of 
business  affairs  are  to  be  directed  by  all  means  of  support.  If  a  capital- 
intelligence  or   ignorance,  whether  law  ist  is  driven  from  his  business,  he  has 
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other  resources,  but  the  poor  mechanic,  eies  that  may  afterwards  arise  with  em- 
driven  from  his  employment,  and,  as  is  ployers,  is  not  enough  to  justify  an  at- 
often  the  case,  deprived  of  employ-  tack  upon  the  business  of  an  employer 
ment  elsewhere,  is  compelled  to  see  his  by  inducing  his  employees  to  strike." 
loved  one  suffer  or  depend  upon  char-  That  a  strike  for  the  purpose  of  ob- 
ity."  taining  a  closed  shop  is  not  for  a  law- 

But  in  State  v.  Stockford  (1904)  77  ful  object  is  also  held  in  W.  P.  Davis 
Conn.  227,  107  Am.  St.  Rep.  28,  58  Atl.  Mach.  Co.  v.  Robinson  ( 1903 )  41  Misc. 
769,  a  combination  for  the  purpose  of  329,  84  N.  Y.  Supp.  837. 
compelling  an  employer  to  sign  an  In  Sohwarcz  v.  International  Ladies' 
agreement  to  employ  none  but  members  Qarment  Workers'  Union  (1910)  68 
of  the  union  was  held  to  be  lawful  if  Misc.  528,  124  N.  Y.  SUpp.  968,  an  ac- 
for  the  simple  object  of  advancing  the  tion  brought  by  an  employers'  associa- 
legitimate  interests  of  the  employees,  tion  for  an  injunction  against  a  strike, 
without  the  view  of  injury  to  the  busi-  it  was  held  that  a  strike  ordered  by  a 
ness  of  the  employer.  labor  union  for  the  purpose  of  compel- 

An  attempt  to  coerce  an  employer  in-  ling  nonunion  employees  to  join  the 
to  signing  a  closed  shop  agreement  by  union  as  a  condition  of  continuing  to 
threats  to  order  a  strike  is  unlawful,  exercise  their  right  to  work  at  their 
being  violative  of  the  clear  legal  right  trade  in  the  community  was  against 
of  the  employer,  and  unjust  and  oppres-  public  policy  and  unlawful, 
sive  as  to  those  who  do  not  belong  to  In  Mayer  v.  Journeymen  Stonecut- 
the  labor  organization.  O'Brien  v.  Peo-  ters'  Asso.  (1890)  47  N.  J.  Eq.  519,  20 
pie  (1905)  216  111.  354,  108  Am.  St.  Atl.  492,  it  was  held  that,  in  view  of 
Rep.  219,  75  N.  E.  108,  3  Ann.  Gas.  966.  the  New  Jersey  statute  of  1883  (Rev. 
In  this  case  the  court  said:  "The  law  Supp.  p.  774,  §  30),  which  declares:  "It 
is  well  settled  that  every  person  shall  shall  not  be  unlawful  for  any  two 
be  protected  in  the  right  to  enter  into  or  more  persons  to  unite,  combine, 
contracts  or  in  refusing  to  do  so,  as  or  bind  themselves  ...  to  persu- 
he  shall  deem  best  for  the  advancement  ade,  advise,  or  encourage,  by  peace- 
of  his  own  interests,  without  interfer-  able  means,  any  person  or  persons  to 
ence  by  others.  No  person  or  com-  enter  into  any  combination  for  or 
bination  of  persons  can  legally,  by  against  leaving  or  entering  into  the 
direct  or  indirect  means,  obstruct  or  employment  of  any  person  or  persons 
interfere  with  another  in  the  conduct  or  corporations,"  neither  workmen  nor 
of  his  lawful  business,  and  any  at-  employers  desirous  of  employing  them 
tempt  to  compel  an  individual,  firm,  may  enjoin  members  of  a  union  from 
or  corporation  to  execute  an  agree-  peaceably  withdrawing  from  their  em- 
ment  to  conduct  his  or  its  business  ployment  in  pursuance  of  their  rule 
through  certain  agencies  or  by  a  par-  not  to  work  with  any  but  members 
ticular  class  of  employees  is  not  only  of  the  association,  and  not  to  work  for 
unlawful  and  actionable,  but  is  an  in-  any  employer  who  insists  on  their  doing 
terference  with  the  exercise  of  the  high-  so,  although  in  consequence  the  employ- 
est  civil  right."  ers  are  unable  to  avail  themselves  of  the 

In  Folsom  v.  Leivis  (1911)  208  Mass.  services  of  nonunion  workmen. 
336,  35  L.R.A.(N.S.)  787,  94  N.  E.  316,  And  in  Jersey  City  Printing  Co.  v. 
it  was  held  that  a  strike  to  compel  em-  Cassidy  (1902)  63  N.  J.  Eq.  759,  53 
ployers  to  unionize  their  shops  will  be  Atl.  230,  it  is  said  that  union  workmen 
enjoined  where  the  object  is  not  to  se-  who  inform  their  employers  that  they 
sure  a  direct  benefit  to  the  employees,  will  strike  if  they  refuse  to  discharge 
but  to  enable  the  union  to  obtain  a  all  nonunion  workmen  in  their  employ 
monopoly  of  the  labor  market,  the  court  are  acting  within  their  absolute  right, 
saying:  "Conduct  directly  affecting  an  and  in  fact  merely  dictating  the  terms 
employer  to  his  detriment,  by  interfer-  upon  which  they  will  be  employed, 
ence  with  his  business,  is  not  justifiable  Although  the  decisions  in  which  the 
in  Jaw,  unless  it  is  of  a  kind  and  for  a  question  has  been  raised  by  one  whose 
purpose  that  has  a  direct  relation  to  employment  is  interfered  with  disclose  a 
benefits  that  the  laborers  are  trying  to  difference  of  opinion  as  to  whether  a 
obtain.  Strengthening  the  forces  of  a  strike  for  such  an  object  is  lawful  (see 
labor  union,  to  put  it  in  a  better  condi-  chapter  cxvi.  §§  2681,  2682,  2683),  it 
tion  to  enforce  its  claims  in  controver-    should  be  noted  that  a  ground  of  justi- 
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While  a  strike  to  compel  an  employer  to  adopt  rules  formulated 
by  his  employees  to  govern  their  relations,^*  provided  that  the  rules 
have  a  direct  relation  to  the  benefits  which  the  employees  may  law- 
fully seek  to  obtain,  is  lawful,  it  has  been  held  that  a  combination  of 
employees  to  compel  the  employer  to  permit  representatives  of  a 
union  to  adjust  grievances  between  an  individual  member  of  the 
union  and  his  employer,  which  are  not  common  to  the  union  members 
as  a  class,  and  to  enforce  compliance  with  the  decision  by  a  strike  on 
the  part  of  all  (an  object  which  is  sometimes  designated  as  "recogni- 
tion of  the  union"),  is  illegal.^* 


fication  is  present  where  one's  employ- 
ment is  interfered  with  which  is  not 
present  where  the  right  to  a  free  labor 
market  is  interfered  with.  This  is  the 
right  of  competition  for  employment. 

13  In  Patterson  v.  Building  Trades 
Council  (1902)  11  Pa.  Dist.  R.  500  (a 
nisi  prius  case),  it  was  said,  oiiter,  that 
workmen  may  lawfully  formulate  rules 
regulating  the  relations  with  employer 
and  employee,  and  request  their  adop- 
tion by  their  employers,  and  in  the 
event  of  refusal  they  may  refuse  to 
work  under  other  rules,  and  advise  and 
persuade  by  fair  argument,  but  may 
not  compel,  others  to  do  the  like. 

li  Reynolds  v.  Davis  (1908)  198 
Mass.  294,  17  L.U.A.(N.S.)  162,  84  N. 
E.  457.  In  this  case  the  court  said: 
"The  strike  in  question  was  a  combina- 
tion for  the  purpose  of  making  the 
trades  council,  composed  of  delegates 
from  the  unions  of  which  the  individual 
defendants  are  members,  the  arbiter  of 
all  questions  between  individual  em- 
ployees and  their  employers. 

"It  purports  to  include  questions 
arising  under  contracts  still  in  existence 
between  the  two.  To  force  the  employer 
to  submit  to  a  delegate  body  of  em- 
ployees his  rights  under  an  existing  con- 
tract, by  a  combination  for  that  pur- 
pose, is  not  a  justifiable  interference 
with    their    employer's    business. 

"And  in  cases  arising  outside  existing 
contracts,  it  is  an  attempt  to  force  com- 
pliance on  the  part  of  employers  with 
the  decision  of  this  delegate  body  of 
employees  as  to  whether  a  single  em- 
ployee is  or  is  not  to  work  for  the  em- 
ployer, which  decision  is  to  be  enforced 
by  a  strike.  Such  a  strike  would  be  a 
strike  in  the  nature  of  a  sympathetic 
strike, — that  is  to  say,  it  is  a  strike,  not 
to  forward  the  common  interests  of  the 


strikers,  but  to  forward  the  interests 
of  an  individual  employee  in  respect 
to  a  grievance  between  him  and  his  em- 
ployer, where  no  contract  of  employ- 
ment exists. 

"We  do  not  mean  to  say  that  a  labor 
union  cannot  combine  to  support  a  com- 
mittee to  take  up  individual  grievances 
in  behalf  of  the  several  members.  What 
we  now  decide  to  be  illegal  is  a  combi- 
nation that  such  grievances  (that  is  to 
say,  grievances  between  an  individual 
member  of  a  union  and  his  employer 
which  are  not  common  to  the  union 
members  as  a  class)  shall  be  decided  by 
the  employees  and  that  decision  en- 
forced by  a  strike  on  the  part  of  all." 

The  question  whether  an  attempt  to^ 
gain  recognition  is  for  a  lawful  object 
was  considered  in  Wabash  R.  Co.  v. 
Eannahan  (1903)  121  Fed.  563,  where- 
in a  railroad  company  sought  an  in- 
junction to  restrain  what  was  claimed 
to  be  an  interference  with  its  business, 
by  its  employees  who  had  gone  on  a 
strike,  on  the  ground  that  the  em- 
ployees and  the  labor  organizations 
with  which  they  were  affiliated  had  "un- 
lawfully and  maliciously  conspired, 
combined,  and  confederated  together  for 
the  purpose  of  forcing  your  orator  to 
recognize  said  organizations  as  repre- 
senting and  eontroling  said  employees 
in  all  their  relations  with  your  orator, 
and  compelling  its  said  lines  of  rail- 
road within  the  United  States  to  be- 
come and  be  operated  as  exclusively 
union  or  brotherhood  roads,  and  thus 
prevent  your  orator,  through  its  officers 
and  agents,  from  dealing  with  its  em- 
ployees in  respect  to  any  difference  or 
controversy  between  it  and  such  em- 
ployees, and  from  adjusting  any  such 
difference  or  controversy  directly  with 
its  employees,   as   heretofore,   and  com- 
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A  sympathetic  strike,  that  is,  one  in  which  the  striking  employees 
have  no  demands  or  grievances  of  their  Own,  but  strike  for  the  purpose 
of  indirectly  aiding  others,  having  no  direct  relation  to  the  advance- 
ment of  the  interests  of  the  strikers,  is  an  unjustifiable  invasion  of 
the  rights  of  the  employer.'* 

pelling  your  orator  to  discharge  and  primary  purpose  is  to  improve  the  spe- 
discriminate  against  and  keep  out  of  its  cific,  existing  conditions,  and  the  injury 
employ  all  persons  not  members  of  such  to  the  employer's  business  is  measur- 
organizations,  and  retain  and  employ  in  ably  incidental.  In  the  other  case,  in- 
its  service  only  such  persons  as  are  jury  to  the  employer's  business  is  the 
members  of  said  organizations."  The  primary  object,  sought  for  the  purpose 
■court  seems  to  have  been  inclined  to  of  compelling  a  result  said  to  be  for  the 
hold  that  the  securing  of  the  recogni-  benefit  of  the  working  miners  of  several 
tion  of  a  union  with  which  the  em-  states  grouped  as  a  class,  and  for  the 
ployees  were  affiliated  would  not  be  a  benefit  of  these  employees  of  this  em- 
lawful  object  justifying  interference  ployer  only  in  a  remote  or  contingent  or 
with  the  employer's  business,  but  found  uncertain  way.  To  say  that  every 
that  there  was  a  dissatisfaction  on  the  weapon  lawful  in  a  conflict  between  an 
part  of  the  employees,  both  as  to  their  employer  and  his  workmen,  over  a  ques- 
wages  and  the  conditions  of  the  service,  tion  in  which  each  has  a  direct  personal 
including  the  right  to  have  individual  interest,  is  also  lawful  as  between  him 
grievances  redressed  by  a  committee,  and  a  labor  organization  to  which  his 
rather  than  by  the  individuals  imme-  men  do  not  belong,  is  to  say  that  eap- 
diately  concerned,  and  accordingly  dis-  ital  and  labor,  as  respective  classes,  are 
solved  an  ad  interim  restraining  order  so  in  conflict  that  each  has  a  lawful 
against  the  employees  and  the  unions  of  interest  in  injuring  the  other.  This 
"which  they  were  members.  we   are   not   prepared   to    do." 

In  Tunstall  v.  Stearns  Coal  Co.  See  also  Re  Higgins  ( 1886 )  27  Fed. 
(1911)  41  L.R.A.(N.S.)  453,  113  C.  C.  443,  under  §  2708,  note  2,  post. 
A.  132,  192  Fed.  808,  the  court  said:  16  In  Old  Dominion  8.  S.  Co.  v.  Mc- 
"A  concerted  effort  by  strikers  to  crip-  Kenna  ( 1887 )  30  Fed.  48,  it  was  held 
pie  an  employer's  business  by  persuad-  that  the  procurement  of  employees  em- 
ing  his  workmen  away  from  him,  is  ployed  upon  terms  satisfactory  to  them- 
an  injury  which  requires  justification,  selves,  to  quit  work  in  a  body  for  the 
but  it  is  permitted  because  it  is  inci-  purpose  of  inflicting  injury  and  dam- 
dental  to  the  full  exercise  of  the  em-  age  upon  their  employer,  until  it  should 
ployees'  clear  and  established  right  to  concede  the  demands  of  a  labor  organ- 
strike  for  the  improvement  of  their  own  ization  which  the  employer  was  under 
■condition.  Such  unlawfulness  as  there  no  obligation  to  grant,  constitutes  in 
might  otherwise  be  in  that  campaign  of  law  a  malicious  and  illegal  interference 
persuasion  is  merged  in  the  dominant  with  the  employer's  business,  which  is 
right  to  promote  directly  their  own  in-  actionable. 

■terest  by  effectually  carrying  on  their  In  Pickett  v.  Walsh  ( 1908 )  192  Mass. 
contest.  It  may  well  be  that  the  limits  572,  6  L.R.A.(N.S.)  1007,  116  Am.  St. 
of  lawful  persuasion,  when  exercised  by  Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638, 
employees  in  the  course  of  a  strike  by  ( in  which,  however,  the  action  was  not 
them  to  force  from  their  employer  bet-  brought  by  the  employer,  but  by  persons 
ter  terms  or  conditions  for  themselves,  with  whose  employment  the  defendants 
and  as  a  means  collateral  to  their  side  were  seeking  to  interfere),  it  is  held 
of  the  conflict,  are  wider  than  are  such  that  members  of  a  labor  union  cannot 
limits  in  a  case  where  there  is  no  com-  refuse  to  work  on  other  jobs  of  a  con- 
plaint  by  employees,  but  where  the  tractor  merely  because  he  is  employed 
strike  is  directed  by  officials  of  a  labor  on  a  building  the  owner  of  which  em- 
organization  for  the  primary  purpose  of  ploys,  to  do  part  of  his  work,  followers 
compelling  its  recognition.  In  the  one  of  a  trade  the  work  done  by  which  the 
case,  the  benefit  to  the  striking  em-  union  is  trying  to  absorb  by  refusing 
ployees  through  winning  their  contest  to  do  any  work  on  buildings  where  work 
is    immediate    and    direct;    indeed,    its  represented   by   such   trade   is   required 
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It  is  not  lawful  to  strike  because  of  the  employer's  adoption  of 
machinery  which  will  diminish  the  amount  of  hand  labor  required ;  " 
nor  because  of  the  employer's  refusal  to  become  a  member  of  an 
employers'  association  favored  by  the  union ;  "  nor  for  the  purpose 
of  compelling  the  employer  to  pay  a  fine  imposed  upon  him  by  the 
union ;  ^*  nor  to  prevent  others  from  obtaining  work ;  ^'  nor  for  the 
purpose  of  procuring  another  to  commit  an  unlawful  or  criminal 


unless  such  work  is  given  to  them,  the 
court  saying:  "It  is  a  combination  by 
the  union  to  obtain  a  decision  in  their 
favor,  by  forcing  third  persons  who  have 
no  interest  in  the  dispute  to  force  the 
employer  to  decide  the  dispute  in  their 
(the  defendant  unions')  favor.  Such  a 
strike  is  not  a  justifiable  interference 
with  the  right  of  the  plaintiffs  to  pur- 
sue their  calling  as  they  think  best. 
In  our  opinion  organized  labor's  right 
of  coercion  and  compulsion  is  limited  to 
strikes  against  persons  with  whom  the 
organization  has  a  trade  dispute;  or,  to 
put  it  in  another  way,  we  are  of  opin- 
ion that  a  strike  against  A,  with  whom 
the  strikers  have  no  trade  dispute,  to 
compel  A  to  force  B  to  yield  to  the 
strikers'  demands,  is  an  unjustifiable 
interference  with  the  right  of  A  to  pur- 
sue  his   calling  as  he  thinks  best." 

The  action  of  a  labor  union  in  calling 
out  men  in  order  to  prevent  their  em- 
ployer from  doing  work  for  a  third  par- 
ty with  whom  the  union  was  in  con- 
troversy is  illegal,  and  is  not  authorized 
by  the  3d  section  of  the  conspiracy  and 
protection  of  property  act,  1875,  which 
provides :  "An  agrement  or  combination 
by  two  or  more  persons  to  do  or  procure 
to  be  done  any  act  in  contemplation  or 
furtherance  of  a  trade  dispute  between 
employers  and  workmen  shall  not  be  in- 
dictable as  a  conspiracy,  if  such  act 
committed  by  one  person  would  not  be 
punishable  as  a  crime."  Lyons  v.  Wil- 
kins  [1896]  1  Ch.  811. 

But  in  Krug  Furniture  Co.  v.  Berlin 
Union  (1903)  5  Ont.  L.  Eep.  463  (a  de- 
cision by  a  court  of  first  instance ) ,  it 
was  held  that  workmen  satisfied  with 
their  own  business  relationship  with 
their  employer,  and  in  no  way  directly 
concerned  in  the  differences  between 
their  employer  and  other  workmen, 
may  strike  out  of  sympathy,  so  long  as 
they  break  no  contract.  The  defend- 
ants were,  however,  held  liable  on  the 


ground  that  the  strike  had  been  prose- 
cuted by  unlawful  means. 

16  Hopkins  v.  Oxley  Stave  Co.  ( 1897 ) 
28  C.  C.  A.  99,  49  U.  S.  App.  709,  83 
Fed.  912. 

17  An  employer  may  enjoin  a  trades 
union  from  causing  his  employees  to 
withdraw  from  his  service,  where  its  ac- 
tion is  done  solely  because  the  employer 
would  not  become  a  member  of  the  mas- 
ter builders'  association  recognized  by 
the  union;  nor  does  it  matter  that  his 
employees  may  have  agreed  with  the 
union  not  to  accept  employment  from 
unaffiliated  persons,  so  that,  by  caus- 
ing them  to  cease  work,  the  union  mere- 
ly caused  them  to  keep  their  promise. 
Coon  V.  Chrystie  (1898)  24  Misc.  296, 
53  N.  Y.  Supp.  668. 

18  Burke  v.  Fay  ( 1908 )  128  Mo.  App. 
690,  107  S.  W.  408;  and  see  also  State 
V.  Dalton  (1908)  134  Mo.  App.  517,  114 
S.  W.  132;  Carew  v.  Rutherford  (1870) 
106  Mass.  1,  8  Am.  Rep.  287;  People  v. 
Barondess  (1892)  133  N.  Y.  649,  31  N. 
E.  240,  set  forth  in  §  2712,  post. 

19  In  Frdman  v.  Mitchell  ( 1903 )  207 
Pa.  79,  63  L.R.A.  534,  99  Am.  St.  Rep. 
783,  56  Atl.  327,  it  is  said  that  trades 
unions  may  cease  to  work  for  reasons 
satisfactory  to  their  members,  but  if 
they  combine  to  prevent  others  from  ob- 
taining work  by  threats  of  a  strike,  or 
combine  to  prevent  an  employer  from 
employing  others  by  threats  of  a  strike, 
they  combine  to  accomplish  an  unlawful 
purpose;  although,  since  the  enactment 
of  the  various  labor  laws,  it  is  not  pun- 
ishable by  indictment. 

While  laboringmen  may  co-operate  or 
combine  for  the  purpose  of  obtaining 
an  increase  of  their  wages,  they  have  no 
right  to  combine  for  the  purpose  of  pre- 
venting other  people  from  working  who 
are  willing  to  accept  less  wages.  Peo- 
ple V.  Eostka  (1886)  4  N.  Y.  Crim. 
Rep.  429. 
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act ;  ^''  nor  for  the  purpose  of  obstrncting  the  mails  or  of  interfering 
with  interstate  commerce.*^ 

2701.  Means  by  which  strike  may  be  made  effective;  in  general. — 
Having  the  right  to  combine  to  cease  work  simultaneously  in  order 
to  advance  their  own  interests,  the  question  arises  as  to  the  means 
which  workmen  may  employ  to  make  the  strike  effective  by  cutting 
off  a  supply  of  labor  from  other  sources.  A  general  answer  to  this 
question  is  that  they  may  lawfully  use  such  means  as  are  not  incon- 
sistent with  the  rights  of  others.^  What  these  means  are  must  be  the 
subject  of  further  consideration. 

2702.  —  acts  of  a  coercive  character. —  Strikers  have  no  right  to  re- 
sort to  force  or  threats  of  violence,^  or  to  coercion  or  intimidation  of 


10  Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  (1893)  19  L.R.A.  387, 
5  Inters.  Com.  Rep.  522,  54  Fed.  730. 

21  In  United  States  v.  Cassidy  (1905) 
67  Fed.  698,  Morrow,  District  Judge, 
charging  the  jury,  sa-id  that  a  strike  by 
a  combination  of  railroad  employees  is 
in  itself  unlawful  if  the  concerted  ac- 
tion is  knowingly  and  wilfully  directed 
by  the  parties  to  it  for  the  purpose  of 
obstructing  and  retarding  the  passage 
of  the  mails,  or  in  restraint  of  trade 
and  commerce  among  the  states. 

See  also  §  2709,  post. 

1  Ooldfield  Consol.  Mines  Co.  v.  Gold- 
field  Miners'  Union  (1908)  159  Fed. 
500. 

"The  right  to  strike  being  clear,  the 
first  question  which  comes  up  is,  how 
far  may  the  union  and  its  members  go 
to  make  the  strike  effective  by  prevent- 
ing the  employer  from  engaging  other 
workmen,  so  that  he  will  eventually  be 
compelled  to  yield  to  the  demands  of 
the  strikers?  This  is  usually  the  pinch 
of  the  situation.  Here  is  the  point 
where  two  equally  clear  and  valuable 
constitutional  rights  come  into  opposi- 
tion,— the  right  of  the  workman  to 
get  as  much  as  possible  for  himself 
on  the  best  terms,  and  the  right  of  the 
employer  to  use  his  capital  and  ability 
as  he  pleases  to  secure  whatever  profit 
his  investment  and  skill  may  bring. 
The  legal  right  involved  is  single,  but 
asserted  by  two  independent  and  con- 
flicting interests,  and  the  question  is, 
which  one  must  yield  his  right  to  that 
of  the  other,  so  far  as  they  conflict? 
The  general  answer  to  this  question  is 
that  neither  must  be  permitted  to  mali- 
ciously  injure   the   other   without   just 


cause  or  excuse.  A  more  special  an- 
swer is  that  so  long  as  each,  in  the  con- 
flict between  them,  pursues  only  his  own 
fair  interest  or  advantage,  and  not  the 
injury  of  the  other,  he  is  not  liable  for 
any  injury  which  is  merely  incidental." 
Allis-Chalmers  Co.  v.  Iron  M aiders'  Un- 
ion  (1906)   150  Fed.  155. 

1  Hamilton-Brown  Shoe  Co.  v.  Saaoey 
(1895)  131  Mo.  212,  52  Am.  St.  Rep. 
622,  32  S.  W.  1106;  People  ex  rel.  Gill 
V.  Smith  (1887)  5  N.  Y.  Crim.  Rep. 
509,  10  N.  Y.  S.  R.  730;  Seattle  v. 
Callanan  (1901)  67  App.  Div.  14,  73 
N.  Y.  Supp.  518;  s.  c.  on  subsequent 
appeal  (1903)  82  App.  Div.  7,  81  N.  Y. 
Supp.  413 ;  Eerzog  v.  Fitzgerald  ( 1902 ) 
74  App.  Div.  110,  77  N.  Y.  Supp.  366; 
Master  Horseshoers'  Protective  Asso.  v. 
Quinlivan  (1903)  83  App.  Div.  459,  82 
N.  Y.  Supp.  288;  Schlang  v.  Ladies' 
Waist  Makers'  Union  (1910)  67  Misc. 
221,  124  N.  Y.  Supp.  289;  Lake  Erie  & 
W.  R.  Co.  V.  Bailey  (1893)  61  Fed.  494. 

One  who  compels  by  assault  or  vio- 
lence, by  threats  or  acts  of  coercion,  a 
fellow  servant  to  leave  the  employ  of 
another,  commits  an  offense  against  the 
rights  of  the  employer.  Johnston  Har- 
vester Co.  v.  Meinhardt  (1888)  9  Abb. 
N.   C.   393,   60   How.   Pr.   168. 

In  Pope  Motor  Car.  Co.  v.  Keegan 
(1906)  150  Fed.  148,  it  is  said:  "To 
interfere,  by  violence,  by  threats,  or  by 
intimidation,  with  others  who  are  pur- 
suing their  natural  and  constitutional 
right  to  labor  when  and  where  they 
please,  is  always  wrong,  and  always  un- 
lawful. No  sense  of  personal  wrong, 
however  great,  however  natural,  or  how- 
ever excusable,  can  justify  such  inter- 
ference.   No  offended  sense  of  right,  as. 
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any  sort,*  to  induce  other  workmen  to  quit,  or  not  to  take  their  places. 
Even  where  there  is  no  direct  or  positive  threat  to  do  an  act  in  itself 
unlawful,  mere  annoyance  may  reach  a  point  where  it  makes  the  sit- 
uation of  workmen  so  intolerable  as  to  amount  to  coercion.'   And  it 


for  instance,  that  another  is  unjustly 
'taking  his  job,'  gives  warrant  to  such 
interference." 

In  Bex  V.  Batt  (1834)  6  Car.  &  P. 
329,  4  Mor.  Min.  Rep.  162  (a  prosecu- 
tion for  riotous  assembly),  Gurney,  B., 
in  summing  up,  said:  "Every  man  has 
a  right  to  worlc  for  the  best  price  he  can 
get;  but  if  others  choose  to  work  for 
less  than  the  usual  prices,  the  law  will 
not  permit  that  violence  should  be  com- 
mitted towards  them,  or  towards  those 
by  whom  they  are  employed,  or  those 
with  whom  they  are  connected." 

2  Neither  at  common  law  nor  under 
statutes  modifying  the  common-law  doc- 
trine is  it  lawful  for  workmen  to  com- 
bine to  injure  another's  business  by 
causing  his  employees  to  leave  his  serv- 
ice, by  intimidation,  threats,  molesta- 
tion, or  coercion,  and  such  a  combina- 
tion constitutes  an  indictable  conspir- 
acy. Branson  v.  Industrial  Workers 
(1908)    30  Nev.  270,  95  Pac.  354. 

In  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (1907)  72  N.  J. 
Eq.  653,  66  Atl.  953,  it  is  said:  "Men 
have  a  right  to  cease  work  whenever 
they  choose,  with  or  without  a  reason. 
If  they  violate  a  contract,  the  master 
has  his  legal  remedy  in  damages,  and 
so  long  as  workmen  abandoning  work 
disperse  and  behave  as  quiet,  orderly 
citizens,  they  are  only  exercising  their 
rights;  but  when  by  force  or  intimida- 
tion they  undertake  to  deter  those  who 
are  willing  to  work  from  so  doing,  they 
violate  the  law  of  the   land." 

Strikers  must  not  attempt  to  coerce 
by  threat,  menace,  or  intimidation, 
either  employer,  coemployee,  or  person 
willing  to  work  under  conditions  which 
are  repugnant  to  the  strikers.  Krebs  v. 
Rosenstein  (1900)  31  Misc.  661,  66  N. 
Y.  Supp.  42. 

An  attempt  by  strikers  to  prevent  the 
employment  of  others  by  their  former 
employers,  as  a  means  of  winning  a 
strike,  is  unlawful  if  efforts  of  a  coer- 
cive character  amounting  to  more  tiian 
peaceable  persuasion  are  invoked.  Opin- 
ion of  Referee  in  Typothetm  v.  Typo- 
graphical Union,  117  N.  Y.  Supp.  70, 
affirmed  without  opinion  in  (1909)   132 


App.  Div.  921,  which  is  affirmed  in 
(1909)    196  N.  Y.  571,  90  N.  E.  1161. 

In  Standard  Tube  &  ForJcside  Co.  v. 
International  Union  ( 1899 )  7  Ohio  N. 
P.  87,  90  Ohio  S.  &  C.  P.  Dec.  692,  it 
was  said  that  the  law  requires  that,  in 
bringing  influences  to  bear  upon  those 
whom  they  wish  to  make  common  cause 
with  themselves,  the  strikers'  conduct 
should  be  such  as  to  recommend  itself 
to  reasonable  men;  and  if  it  goes  fur- 
ther than  this,  and  attemps  to  accomp- 
lish such  ends  by  resorting  to  methods 
calculated  to  intimidate  such  laborers 
as  desire  to  work,  they  then  exceed  the 
limits  that  the  law  allows. 

"Every  man  has  freedom  for  himself 
to  work  where  he  pleases,  but  that  is 
not  to  extend  to  giving  him  liberty  to 
coerce  another,  or  to  combine  to  deprive 
others  of  that  freedom."  Per  Black- 
burn, J.,  in  O'Neill  v.  Longman  ( 1863 ) 
9  Cox,  C.  C.  360. 

In  Reg.  v.  Duffield  (1851)  5  Cox,  C. 
C.  404,  it  was  said  that  workmen  have 
a  right  to  agree  that  those  who  make 
tlie  agreement  will  not  enter  into  em- 
ployment unless  they  are  to  receive  a 
certain  rate  of  wages,  but  with  respect 
to  their  fellow  workmen  they  have  no 
right  at  all  to  agree  to  molest  or  intim- 
idate or  annoy  other  workmen  in  the 
same  line  of  business  who  refuse  to  en- 
ter into  the  agreement,  and  who  choose 
to  go  to  work  for  employers  at  a  lower 
rate  of  wages  than  that  which  the  par- 
ties agree  to  rely  on. 

In  Reg.  v.  Rowlands  (1851)  5  Cox, 
C.  C.  436,  it  is  held  to  be  an  indictable 
conspiracy  to  combine  to  prevent  work- 
men from  working  by  intimidation. 

3  "Acts  of  interference,  obstruction, 
organized,  constant  and  persistent  per- 
suasion, social  pressure,  and  similar 
methods,  when  they  reach  such  a  point 
as  to  be  clearly  and  (in  a  criminal  case) 
beyond  reasonable  doubt,  coercion,  mak- 
ing the  situation  of  the  workmen  so  un- 
pleasant, disagreeable,  and  intolerable 
that  they  are  constrained  to  quit  work 
or  not  go  to  work,  are  unlawful,  even 
though  there  is  no  direct  or  positive 
threat  to  do  an  act  in  itself  unlawful. 
The  combination  or  concert  of  action  re- 
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has  been  held  that  a  statute  permitting  the  peaceable  assembling  or 
co-operation  of  employees  to  maintain  or  advance  wages  does  not  jus- 
tify the  coercion  or  intimidation  of  others  for  such  purpose.*  What 
will  constitute  such  a  threat  or  act  of  intimidation  as  will  amount  to 
a  violation  of  the  employer's  rights  depends  on  the  circumstances  of 
each  case/  and  if  there  are  elements  of  compulsion  in  fact  in  the 

suiting   in   coercion   stamps  conduct  as  himself  be  deemed  to  take  any  volun- 

illegal,  witliout  such  a  threat  of  harm  tary  part  in  the  transaction." 

or  bodily  injury  as  would  be  necessary  Under  N.  Y.  Penal  Code,   §  170,  de- 

to   make    intimidation   by   one   illegal."  daring  that  orderly   and  peaceable  as- 

Allis-Chalmers  Co.  v.  Iron  Holders'  Un-  sembling   or   co-operation   of  employees 

ion   (1906)   150  Fed.  155.  to  obtain  an  advance  in  wages  is  not  a 

In  Martin  v.  UcFall  (1903)  65  N  J.  criminal  conspiracy,  and  §  168,  subdiv. 
Eq.  91,  55  Atl.  465,  it  is  said  that  it  is  5,  making  it  unlawful  to  conspire  to- 
unlawful  for  striking  employees  to  ren-  gether  to  prevent  another  from  exercis- 
der  it  either  difficult  or  uncomfortable  ing  a  lawful  trade  or  calling,  or  doing 
for  willing  workmen  to  work.  any   other   lawful   act,   by   threats   and 

Strikers  who  have  undertaken  by  intimidation,  it  is  unlawful  for  em- 
words  and  acts,  by  their  numbers,  their  ployees  to  attempt  to  obtain  an  advance 
manner,  and  their  movements,  to  com-  in  wages  by  any  of  the  means  prohibited 
pel  complainant's  employees  by  annoy-  by  the  latter  section.  People  v.  McFwr- 
ance  and  intimidation  to  leave  their  Un  (1904)  43  Misc.  591,  18  N.  Y.  Crim. 
employment,  or  to  refuse  employment.  Rep.  412,  89  N.  Y.  Supp.  527. 
are  guilty  of  acts  which  constitute  a  ^  Ex  parte  Richards  ( 1902 )  117  Fed. 
nuisance  and  which  equity  will  restrain.  658. 

McCaridless     v.     O'Brien      (1891)      38  In  Cceur-  d'Alene  Consol.  Min.  Co.  v. 

Pittsb.  L.  J.  435.  Miners'  Union  ( 1892 )  19  L.R.A.  382,  51 

*  In  Johnston  Harvester  Co.  v.  Mein-  Fed.  260,  it  was  said  that  what  will 
hardt  (1880)  9  Abb.  N.  C.  393,  60  How.  constitute  actionable  threats  or  intimi- 
Pr.  168,  it  was  held  that  the  New  York  dation  operating  to  prevent  laborers 
statute  (Laws  of  1870,  chap.  19)  which  from  working  for  a  complainant  must 
permits  "the  orderly  and  peaceable  as-  be  determined  in  each  case  from  all  the 
sembling  or  co-operation  of  persons  em-  circumstances  attending  it.  If  things 
ployed  in  any  profession,  trade,  or  done  or  words  spoken  are  such  that  they 
handicraft  for  the  purpose  of  securing  will  excite  fear  or  a  reasonable  appre- 
an  advance  in  the  rate  of  wages  or  com-  hension  of  damage,  and  so  influence 
pensation,  or  for  the  maintenance  of  those  for  whom  designed  as  to  prevent 
such  right,"  does  not  shield  a  person  them  from  freely  doing  what  they  de- 
from  liability  for  his  action  in  intiml-  sire  and  the  law  permits,  they  may  be 
dating  or  coering  a  fellow  laborer  so  restrained,  and  the  courts  will  look  be- 
that  he  shall  leave  his  employer's  serv-  yond  the  mere  letter  of  the  act  or  word 
ice.  The  court  said:  "Such  conduct  is  into  its  spirit  and  intent, 
in  its  nature  a  trespass  upon  the  rights  In  Union  P.  R.  Go.  v.  Rucf  (1902} 
of  business  of  the  employer.  If  he  com-  120  Fed.  102,  it  is  said:  "Intimidation 
pels  by  assault  or  violence,  by  threats,  cannot  be  defined.  Neither  can  fraud 
by  acts  of  coercion,  a  fellow  craftsman  ^e  defined.  But  every  person  knows 
to  leave  the  employ  of  another,  he  com-  whether  his  ax:ts  are  fraudulent,  and  he 
mits  an  offense  against  the  rights  of  knows  whether  his  acts  are  intimidat- 
such  person,  which  is  hardly  distin-  '"Lnted  ad-uH  a  "^rdV^^  "^  '* 
guishable  from  an  act  which  should  it-  "  t       /-.  ij^  U  ^     '^'^7'^  Vi?  ^'     ^ 

,-   ,    •                J    J.          ..            J     J.     i  In    Uolaneld    Consol.    Mines    Co.    v. 

self   injure   or   destroy   the   product   of  q^j^^.i^    'j^ji^,^^,    ^^^^^     (iggg,     15^ 

that  mans  labor.     It  is  a  direct  injury  ped.  500,  it  is  said  "It  is  not  necessary 

to  property  rights,  and  may  be  regarded  that   a   man    should   be   knocked   down 

as   the    sole    proximate    cause    of    such  to  be  intimidated.     The  most  reprehen- 

injury,   for   the    laborer   in   such   cases  sible   intimidation  may   exist  not   only 

has  not  freedom  of  action,  and  cannot  without  violence,  but  without  words,  or 
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conduct  of  the  strikers,  it  is  not  purged  of  unlawfulness  by  calling  it 
"persuasion"  or  "argument."  ^  "The  display  of  force,  though  none 
is  actually  used,  is  intimidation  and  as  much  unlawful  as  violence 
itself."  '  "Intimidation  is  not  limited  to  threats  of  violence,  or  of 
physical  injury  to  person  or  property.  It  has  a  broader  signification ; 
and  there  also  may  be  a  moral  intimidation  which  is  illegal."  '  It  may 
lie  in  a  mere  "request"  to  stay  away  from  work,*  or  in  the  strike  order 
of  a  union  ofBcial.^" 


even  the  lifting  of  a  finger.  Whether 
conduct  is  intimidating  or  not  depends 
upon  the  circumstances  of  each  case. 
What  would  fill  a  timid  man  with  fear 
might  only  provoke  the  mirth  of  a 
strong  man;  and  a  simple  request  when 
backed  up  by  a  display  of  physicial 
force  may  overawe  the  most  determined 
man,  even  though  there  is  neither 
threat  nor  violence.'' 

In  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (1907)  72  N.  J. 
Eq.  653,  66  Atl.  953,  it  is  said  that  it  is 
not  necessary  that  the  deterrent  force 
be  threatening  words;  that  acts  are 
sometimes  more  effective  than  words, 
but  words  or  acts  which  taken,  in  con- 
nection with  the  surrounding  circum- 
stances, are  intended  to  intimidate,  and 
which  naturally  would  deter  an  ordi- 
nary person  from  proceeding  to  obtain 
work  from  one  entitled  to  employ  him, 
are  not  peaceable   persuasion. 

A  threat  may  be  by  word,  gesture, 
sign,  or  tone,  and  in  determining  wheth- 
er any  particular  line  or  course  of  con- 
duct, or  thing  said  or  done,  has  menace 
or  threat  in  it,  all  the  circumstances 
under  which  the  thing  is  said  or  done 
must  be  considered,  and  what  reason- 
ably was  the  intent  sought  to  be  con- 
veyed by  the  person  uttering  the  word 
or  doing  the  thing.  The  intent  reason- 
ably conveyed  must  be  to  do  some 
wrongful  thing  to  the  person  or  prop- 
erty, and  in  violation  of  the  legal  right 
of  the  one  sought  to  be  influenced.  The 
intimidation  meant  is  the  effect  of  such 
things  said  or  done,  or  threat  made,  as 
reasonably  puts  one  in  fear,  aiid  con- 
trols his  freedom  of  action,  or  thus  com- 
pels one  to  act  out  the  will  of  anotlier 
instead  of  his  own  will.  Per  Buch- 
walter,  J.,  in  charging  jury  in  Parker 
v.  Bricklayers'  Union  (1889)  10  Ohio 
Dec.   Reprint,   458. 

6  Southern  R.  Co.  v.  Machinists'  Local 
Union  (1901)  111  Fed.  49. 


TQ'Neil  v.  Behanna  (1897)  182  Pa. 
236,  38  L.R.A.  382,  61  Am.  St.  Rep. 
702,   37   Atl.   843. 

Force  or  violence  does  not  necessarily 
consist  entirely  of  physical  battery  and 
assaults,  but  it  may  consist  of  a  mere 
exhibition  of  force,  such  as  the  massing 
of  large  bodies  of  men  so  as  to  be  used 
for  obstruction  if  required.  American 
Steel  &  Wire  Co.  v.  'Wire  Draioers'  &  D. 
U.    Unions    (1898)    90    Fed.    608. 

A  hostile  and  threatening  crowd  does 
not  need  to  resort  to  actual  violence  to 
be  guilty  of  unlawful  intimidation. 
State  Line  d  8.  R.  Co.  v.  Brown  (1902) 
11  Pa.  Dist.  R.  .509. 

While  strikers  may  lawfully  persuade 
other  workmen  to  leave,  their  language 
must  not  be  accompanied  by  such  a 
demonstration  of  force  that  an  ordinar- 
ily prudent  man  would  not  dare  to  de- 
cline to  comply.  United  States  v.  Kane 
( 1885 )   23  Fed.  748. 

The  visiting  of  employees  at  their 
homes  or  at  their  places  of  work,  in 
groups  of  four  to  six  or  more,  is  such 
a  display  of  force  as  to  be  of  itself  in- 
timidation. Hillenbrand  v.  Building 
Trades  Council  (1904)  14  Ohio  S.  &  C. 
P.  Dee.  628. 

8  Vegelahn  v.  Guntner  { 1896 )  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077;  Temple  Iron 
Co.  v.  Carmanoskie  (1900)  10  Kulp, 
37. 

"There  may  a  be  a  coercion  of  the 
mind  and  will  which  has  no  element  of 
physical  violence  or  threat  in  it."  Eu- 
reka Foundry  Co.  v.  Lehker  (1902)  13 
Ohio  S.  &  C.  P.  Dec.  398. 

9  In  Re  Doolittle  (1885)  23  Fed.  544, 
it  was  held  that  a  request  to  engineers 
of  a  railroad  not  to  act  without  the 
consent  of  the  strikers  was  a  threat  and 
intimidation. 

In  Re  Wabash  R.  Co.  (1885)  24  Fed. 
217,  notice  to  the  foreman  of  shops  of 
a  railroad,  requesting  him  to  stay  away 
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The  employment  of  assault  and  duress  by  members  of  labor  unions 
in  furthering  a  strike  undertaken  against  the  representatives  of  a 
certain  line  of  business  in  a  certain  city,  to  enforce  demands  with 
respect  to  wages,  time,  work,  apprentices,  etc.,  will  not  be  regarded 
as  within  the  terms  of  a  statute  making  it  illegal  to  combine  for  the 
purpose  of  "doing  harm  maliciously  for  the  sake  of  the  harm,  as  an 
■end  in  itself,"  so  as  to  make  illegal  the  whole  strike.^' 

It  is  not  lawful,  in  furtherance  of  a  strike,  to  abduct  the  employ- 
er's workmen.''* 

2703. —  advice  and  persuasion.* — The  question  whether  strikers 
may  lawfully  exercise  persuasion  to  induce  others  to  quit,  or  not  to 
enter  the  employer's  service,  is  a  somewhat  complex  one.  Inasmuch 
as  there  seems  to  be  a  right  *  in  every  individual  to  persuade  another 
to  do  what  he  may  lawfully  do,  one  may  persuade  another  to  withhold 
his  services  from  a  third,  where  no  breach  of  contract  is  involved  (or 
in  jurisdictions  where  knowingly  to  persuade  another  to  breach  a  con- 


irom  work  until  the  diflRculty  is  settled, 
ending  with  the  phrase,  "but  in  no  wise 
are  you  to  consider  this  an  intimida- 
tion," signed  by  the  chairman  of  the 
committee  of  striking  employees,  is  a 
tlireat,  and,  where  the  railroad  is  in 
the  hands  of  a  receiver,  renders  him 
guilty   of   contempt  of  court. 

10  The  question  whether  the  act  of  a 
walking  delegate  in  ordering  workmen 
to  abandon  their  employment  consti- 
tutes coercion  is  discussed  in  Coons  v. 
■Chrystie  (1898)  24  Misc.  296,  53  N.  Y. 
Supp.  668,  where  it  is  said:  "It  is 
-claimed  that  the  defendants  did  not 
cause  the  plaintiff's  workmen  to  stop 
work  through  threats  or  acts  of  in- 
timidation, which  may  be  true,  so  far 
as  we  have  to  deal  with  the  physical 
■deportment  of  these  'walking  delegates ; ' 
but  if,  at  the  mere  nod  or  word  of  the 
latter,  the  plaintiff's  workmen  were  led 
immediately  to  abandon  employment 
which  they  had  been  well  content  to 
accept,  and  which,  but  for  the  walking 
delegates'  appearance  upon  the  scene, 
they  were  just  as  content  to  retain,  the 
inference  is  irresistable  that  they  were 
coerced  by  the  anticipation  of  some  rec- 
■ognized  penalty,  and  the  absence  of 
threats  at  the  moment  would  signify 
merely  that  they  were  gratuitous  and 
unnecessary." 

"A  combination  not  to  work  is  one 
thing,  and  is  lawful.  A  combination  to 
prevent  others  from  working  by  annoy- 


ing them  if  they  do  is  a  very  different 
thing,  and  is  prima  facie  unlawful. 
Again,  not  to  work  oneself  is  lawful 
so  long  as  one  keeps  off  the  poor  rates, 
but  to  order  men  not  to  work  when  they 
are  willing  to  work  is  another  thing. 
A  threat  to  call  men  out  given  by  a 
trade  union  official  to  an  employer  of 
men  belonging  to  the  union  and  willing 
to  work  with  him  is  a  form  of  coercion, 
intimidation,  molestation,  or  annoyance 
to  them  and  to  him  very  difficult  to  re- 
sist, and,  to  say  the  least,  requiring 
justification."  Per  Lord  Lindley,  in 
Quinn  v.  Leathern  [1901]  A.  C.  495, 
1  B.  R.  C.  197. 

11 /row  Molders'  Union  v.  Allis-Chal- 
mers  Co.  (1908)  20  L.R.A.(N.S.)  315, 
91   C.   C.  A.  631,   166   Fed.   145. 

12-In  Reg.  v.  Rowlands  (1851)  5  Cox, 
C.  C.  436,  it  is  held  to  be  an  indictable 
conspiracy  to  combine  to  induce  an- 
other's workmen  to  leave  his  employ, 
by  making  them  drunk  and  carrying 
them  off  into  concealment. 

1  As  the  right  to  exercise  persuasion 
is  usually  brought  in  question  in  con- 
nection with  picketing,  the  cases  cited 
in  the  section  on  picketing  should  also 
be  consulted. 

8  So  termed  for  the  sake  of  conven- 
ience. It  is  a  "right"  only  in  the  sense 
that  it  is  not  an  actionable  wrong, — 
doubtless  under  the  principle  de  minimis 
non  curat  lex.  For  discussion  of  the 
point  see  chap,  cxv.,  §§  2657,  2658,  2659. 
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tract  is  not  regarded  as  actionable),  without  the  necessity  of  justify- 
ing his  conduct.  Consequently,  where  the  doctrine  prevails  that  it  is 
not  unlawful  to  combine  to  do  an  act  which  an  individual  may  law- 
fully do,  persuasion  is  a  lawful  mode  of  interference  with  another's 
labor  supply,  irrespective  of  the  lawfulness  of  the  purpose  for  which 
the  strike  was  instituted.  But  in  those  jurisdictions  where  a  combina- 
tion by  the  operation  of  which  loss  is  caused  to  another  is  regarded 
as  violative  of  such  other's  rights  unless  justified  by  the  existence  of  a 
lawful  purpose,  the  right  to  employ  persuasion  in  furtherance  of  a 
strike  will  depend  upon  the  legality  of  the  strike  itself.  At  the  same 
time,  the  fact  that  the  individual,  as  such,  has  an  absolute  right  to 
persuade  others,  irrespective  of  his  purpose  in  doing  so,  would  seem 
to  preclude  the  possibility  of  holding  him  civilly  liable  for  loss  there- 
by occasioned,  although  the  combination  might  be  held  liable.  But, 
while  the  point  appears  never  to  have  been  directly  adjudicated,  it 
would  seem  that  the  existence  of  such  a  right  will  not  prevent  an  in- 
dividual from  being  enjoined,  as  a  member  of  an  unlawful  combina- 
tion, from  exercising  persuasion.* 

a.  Where  person  persuaded  is  under  contract. — Except  in  the  few 
jurisdictions  which  still  adhere  to  the  view  that  to  procure  the  viola- 
tion of  a  contract  by  another  by  means  of  persuasion  alone  is  not 
actionable,  it  is  not  lawful  for  strikers  to  persuade  an  employee  to 
quit  his  employment,  knowing  that  in  so  doing  he  will  violate  his 
contract ;  *  and  it  is  no  justification  that  they  are  not  actuated  by 

3  See  Broivn  v.  Jacob's  Pharmacy  Co.  affirming    (1907)    72  N.  J.  Eq.  653,  66 

(1902)    115  Ga.  431,  57  L.E.A.  547,  90  Atl.  953;  Parker  v.  Bricklayers'  Union 

Am.  St.  Kep.  126,  41  S.  E.  553,  in  which  (1889)   10  Ohio  Dec.  Reprint,  458   (Per 

it  was  held  that  an  injunction  was  not  Buchwalter,     J.,     in     charging     jury)  ; 

too  broad  because  it  was  operative  upon  York  Mfg.   Co.   v.   Oberdick    ( 1901 )    25 

the  individual  members  of  the  associa-  Pa.    Co.     Ct.     331;     Arthur    v.     Oakes 

tion  to  which  the  defendants  belonged,  (1894)    25   L.R.A.   414,  4  Inters.   Com. 

and  therefore  had  the  effect  of  cutting  Rep.  744,  11  C.  C.  A.  209,  24  U.  S.  App. 

them  oif  from  the  exercise  of  individual  239,  63  Fed.  320,  9  Am.  Crim.  Rep.  169 : 

rights  which   it  was  their  privilege  to  Knudsen  v.  Benn  ( 1903 )   123  Fed.  636 ; 

exercise  provided  there  was  no  unlawful  A.  R.  Barnes  &  Co.  v.  Berry  (1907)  156 

conspiracy,  where  a  conspiracy  had  been  Fed.  72 ;   Delaware,  L.  &  W.  R.   Co.  v. 

found  in  fact  to  exist,  since  the  combi-  Switchmen's    Union    (1907)     158    Fed. 

nation  could  not  be  enjoined  in  the  ab-  541;  Iron  Holders'  Union  v.  Allis-Chal- 

stract;  but  that,  to  render  any  effective  mers  Co.    (1908)    20  L.R.A.(N.S.)    315, 

protection  to  the  plaintiff,  the  individu-  91  C.  C.  A.  631,  166  Fed.  45;  Cotter  v. 

al  members  of  the  association  must  be  Osborne    (1906)    16   Manitoba   L.    Rep. 

enjoined  from  doing  the  unlawful  acts  397,  s.  c.    (1909)    18  Manitoba  L.  Rep. 

which  they  had  conspired  to  do.  471. 

*Folsom  V.  Lewis    (1911)    208  Mass.        It  is  unlawful  to  combine  to  induce 

336,  35  L.R.A.(N.S.)  787,  94  N.  E.  316;  others   to   quit   during   the    day   where 

George  Jonas  Glass  Co.  v.   Glass  Bot-  they    are   hired   for    the    day.      United 

tie  Blowers'  Asso.   (1911)   77  N.  J.  Eq.  States   v.    Stevens    (1877)    2    Haskell. 

219,  41  L.R.A.(N.S.)    445,  79  Atl.  262,  164,  Fed.  Cas.  No.  16,392. 
M.  &  S.  Vol.  VII.— 523. 
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malice  or  ill-will,  but  are  seeking  only  to  further  their  own  interests.*' 
Such  interference  may  be  enjoined,*  and  a  combination  for  that  end. 
has  been  held  to  be  an  indictable  conspiracy.' 

h.  Where  no  breach  of  contract  is  involved. — In  many  instances  the 
statement  is  made,  without  qualification,  perhaps  through  inadvert- 
ence, that  strikers  may  lawfully  employ  reasonable  persuasion  and, 
appeals  to  sympathy  in  seeking  to  win  over  others  to  their  support.*' 
In  others,  the  statement  is  accompanied  by  the  qualification  that  the- 


The  Tennessee  statute  (Acts  1875, 
chap.  93,  p.  168 )  which  provides :  "That 
hereafter  it  shall  not  be  lawful  for  any 
person  in  this  state  knowingly  to  hire, 
contract  with,  decoy  or  entice  away,  di- 
rectly or  indirectly,  anyone,  male  or  fe- 
male, who  is  at  the  time  under  contract 
or  employ  of  another;  and  any  person 
so  under  contract  or  in  the  employ  of 
another,  leaving  their  employ  without 
good  and  sufficient  cause,  before  the  ex- 
piration of  the  time  for  which  they  were 
employed,  shall  forfeit  to  the  employer 
all  sums  due  for  service  already  ren- 
dered, and  be  liable  for  such  other  dam- 
ages the  employer  may  reasonably  sus- 
tain by  such  violation  of  the  contract," 
— is  held  in  Southern  R.  Co.  v.  Machin- 
ists Local  Union  (1901)  111  Fed.  49, 
not  to  be  limited  to  farm  laborers,  but 
to  make  it  unlawful  for  strikers  to  at- 
tempt to  induce  workmen  under  con- 
tract  to    leave   their    service. 

S  Cotter  V.  Oshorne  ( 1906 )  16  Mani- 
toba L.  Rep.  397,  s.  c.  (1909)  18  Mani- 
toba L.  Rep.  471. 

eFolsom  V.  Lewis  (1911)  208  Mass. 
336,  35  L.R.A.(N.S.)  787,  94  N.  E.  316; 
Arthur  v.  Oakes  (1894)  25  L.R.A.  414, 
4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  320,  9 
Am.  Crim.  Rep.  169 ;  Delaware,  L.  &  W. 
R.  Co.  V.  Switchmen's  Union  ( 1907 )  158 
Fed.  541;  Iron  Holder's  Union  v.  Allis- 
Chalmers  Co.  (1908)  20  L.R.A.  (N.S.) 
315,  91  C.  C.  A.  631,  166  Fed.  45. 

While  the  court  cannot  enjoin  men 
from  striking,  the  officers  of  their  or- 
ganizations may  be  enjoined  from  using 
their  power  and  influence  to  induce,  in- 
fluence, incite,  or  coerce  the  men  to 
strike  in  violation  of  their  contracts. 
A.  R.  Barnes  &  Co.  v.  Berry  (1907)  156 
Fed.  72. 

Tin  Reg.  v.  Duffield  (1851)  5  Cox,  C. 
C.  404,  it  is  held  that  a  conspiracy  to 
induce  workmen  to  violate  their  con- 
tracts  is   indictable  though  no  threats 


or   Intimidation   be   proved   or   any  ul- 
terior object  averred. 

8  Employees  have  a  right  to  quit  their 
employment  whenever  they  see  fit  to  do- 
so;  and  whether  their  act  of  quitting  is. 
wise  or  unwise,  just  or  unjust,  it  is  no- 
body's business  but  their  own;  and  they 
have  a  right  to  use  fair  persuasion  to> 
induce  others  to  join  them  in  their 
quitting.  Bamilton-Brown  Shoe  Co.  v. 
Saxey  (1895)  131  Mo.  212,  52  Am.  St.. 
Rep.  622,  32  S.  W.  1106. 

Where  employees  are  not  under  con- 
tract, their  associates  and  friends  may- 
counsel  and  advise  them  to  quit  or  con- 
tinue a  particular  service,  or,  having, 
quit  the  service,  not  to  return  thereto 
except  upon  reasonable  and  proper  con- 
ditions. State  V.  Dalton  (1908)  134 
Mo.  App.  517,  114  S.  W.  1132. 

Strikers  may,  to  advance  their  pur- 
pose, strive  to  win  over  others  to  their 
support  by  reason,  arguments,  and" 
proper  appeal.  Krebs  v.  Rosenstein 
(1900)  31  Misc.  661,  66  N.  Y.  Supp.  42. 

Strikers  may,  by  argument  or  per- 
suasion, by  appeals  to  sympathy  or- 
prejudice,  induce  others  not  to  take- 
their  vacant  places.  Stearns  v.  Marr- 
(1903)  41  Misc.  252,  84  N.  Y.  Supp.  36. 

It  is  not  illegal  to  induce  an  em- 
ployee to  leave  the  service  of  his  em- 
ployer. Rica/rd  Boiler  &  Engine  Co.  v.. 
Benner  (1904)  14  Ohio  S.  &  0.  P.  Dec. 
357. 

Strikers  have  a  right  to  persuade- 
their  fellow  workmen  and  others  that, 
their  cause  is  just  by  argument,  en- 
treaty, and  any  other  legitimate  means.. 
Cook  V.  DoUn  (1897)  19  Pa.  Go.  Ct. 
401. 

Members  of  working  men's  associa- 
tions have  the  right,  either  as  individu- 
als or  as  an  organization,  to  cease  to 
work  for  an  employer,  and  to  use  all 
lawful  means  to  induce  others  to  cease 
to  work  for  him.  Morris  Run  Coal  Min.. 
Co.  V.  Guy  (1905)  14  Pa.  Dist.  R.  600. 
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strike  must  be  for  a  lawful  purpose ; '  and  in  still  other  instances  the 
rule  that  a  combination  to  interfere  with  an  employer's  labor  supply 
by  the  exercise  of  persuasion  is  unlawful  unless  justified  by  the  ex- 


Workmen  may  strike  and  persuade 
and  induce  others  to  join  them.  Ever- 
ett-Waddey  Co.  v.  Riohmond  Typo- 
graphical Union  (1906)  105  Va.  188, 
5  L.R.A.(N.S.)  792,  53  S.  B.  273,  8 
Ann.  Cas.  798. 

Employees  have  the  right  to  quit 
work,  and  have  the  right  to  induce  oth- 
ers by  peaceable  means,  by  persuasive 
force  of  public  or  private  argument,  ex- 
erted in  a  lawful  way,  also  to  quit  work. 
Machall  v.  Ratchford  (1897)  82  Fed. 
41. 

Under  ordinary  circumstances,  the 
members  of  a  labor  union  have  a  right 
to  solicit  others,  and  by  reason,  argu- 
ment, and  persuasion  induce  them,  to 
join  ttieir  association.  Hitchman  Coal 
£  Coke  Co.  v.  Mitchell  (1909)  172  Fed. 
963. 

Union  or  other  laborers  have  the 
right  to  quit  the  service  of  an  employ- 
er when  they  choose  to  do  so,  and  may 
by  peaceful  methods  persuade  others  to 
quit.  Kolley  v.  Bohinson  (1911)  109 
C.   C.   A.   247,   187   Fed.   415. 

And  see  also,  to  like  eflfect,  Otis  Steel 
Co.  V.  Local  Union  (3901)  110  Fed. 
698;  Johnston  Harvester  Co.  v.  Mein- 
hardt  (1880)  9  Abb.  N.  C.  393,  60  How. 
Pr.  168;  Jones  v.  Maher  (1909)  62 
Misc.  388,  116  N.  Y.  Supp.  180,  affirmed 
without  opinion  in  141  App.  Div.  919, 
125  N.  Y.  Supp.  1126 ;  Eureka  Foundry 
Co.  V.  Lehker  (1902)  13  Ohio  S.  &  C. 
P.  Dec.   398. 

In  Lyons  v.  Wilkins  [1896]  1  Ch.  811, 
65  L.  J.  Ch.  N.  S.  601,  74  L.  T.  N.  S. 
358,  45  Week.  Eep.  19,  60  J.  P.  325, 
an  interlocutory  injunction  restraining 
defendants  from  maliciously  inducing  or 
conspiring  to  induce  persons  not  to 
enter  into  the  employ  of  plaintiffs  was 
held  too  broad;  and  was  modified  so 
as  to  restrain  defendants,  their  serv- 
ants or  agents,  from  watching  or  be- 
setting the  plaintiff's  works  for  the  pur- 
pose of  persuading  or  otherwise  prevent- 
ing persons  from  working  for  them,  or 
for  any  purpose  except  merely  to  obtain 
or  communicate  information. 

9  "It  is  the  undoubted  right  of  work- 
men to  quit  work  severally  or  in  a  body, 
so  long  as  the  act  does  not  come  within 
the  rule  against  conspiracies  to  injure 


the  property  of  another.  They  may  also 
use  peaceable  means  in  persuading 
others  to  join  them  in  carrying  out  the 
strike,  subject  to  the  above  rule.  Both 
of  these  rights,  however,  must  be  exer- 
cised in  such  a  manner  as  not  to  other- 
wise interfere  with  the  right  of  every 
man  to  run  his  own  business  in  his 
own  way,  provided  he  keeps  within  the 
law  in  so  doing,  or  the  right  of  every 
man  to  work  or  not  to  work,  to  strike 
or  not  to  strike,  to  join  a  union  or  not, 
as  he  may  think  best.  In  other  words, 
a  man  may  decide  his  own  course,  and 
hold  himself  to  certain  rules,  but  he 
cannot  impose  those  rules  or  that  course 
upon  the  conduct  of  any  other  man, 
against  his  wish,  any  more  than  he  can 
place  fetters  upon  his  hands  or  shackles 
upon  his  feet."  Allis-Chalmers  Co.  v. 
Reliable  Lodge   (1901)   111  Fed.  264. 

The  members  of  a  labor  organization 
may  singly  or  in  a  body  quit  the  serv- 
ice of  their  employer  for  the  purpose 
of  bettering  their  condition,  and  may 
by  peaceful  means  persuade  others  to 
join  them.  Gray  v.  Building  Trades 
Council  (1903)  91  Minn.  171,  63  L.E.A. 
753,  103  Am.  St.  Rep.  477,  97  N.  W. 
663,  1118,  1  Ann.  Cas.  172. 

"It  is  the  undoubted  right  of  work- 
men to  quit  work,  either  severally  or 
in  a  body,  so  long  as  the  same  is  not 
carried  to  the  extent  of  becoming  a 
conspiracy  to  injure  the  property  or 
business  of  another;  they  have  a  right 
to  go  among  their  friends  and  others 
and  state  their  grievances,  and  by  logic, 
argument,  and  persuasion  induce  others 
to  stand  with  them  against  what  they 
claim  is  unfair  and  unjust.  Such  argu- 
ment, persuasion,  and  entreaty  may 
even  go  so  far  as  to  be  directed  against 
a  specified  employer  of  labor,  and  others 
may  be  reasoned  with  and  by  said  means 
persuaded  from  seeking  employment 
with  him."  Brown  Mfg.  Co.  v.  Local  « 
Union  (1902)  12  Ohio  S.  &  C.  P.  Dec 
753. 

The  addressing  of  peaceable  per- 
suasion to  complainant's  employees,  in 
furtherance  of  a  strike  for  the  purpose 
of  obtaining  an  increase  in  wages,  is 
lawful.  Rogers  v.  Evarts  (1891) 
N.  Y.  Supp.  264. 
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istence  of  a  proper  pui^ose  for  the  strike  is  clearly  recognized.^* 
While  the  ISTew  Jersey  court  of  errors  and  appeals  seems  to  have  taken 
the  extreme  view  that  persuasion  is  under  no  circumstances  lawful,^' 


10  Lord  Davey  in  Denaby  &  G.  Main 
Collieries  v.  Yorkshire  Miners'  Asso. 
[1906]  A.  C.  384,  5  Ann.  Cas.  591,  said: 
"I  do  not  think  that  inducing  or  at- 
tempting to  induce  men  not  to  work  for 
a  particular  employer,  or  a  combina- 
tion for  that  purpose,  is  a  cause  of 
action,  if  it  be  done  in  furtherance  of 
what  the  parties  in  good  faith  believe 
to  be  their  trade  interests,  though  it 
may  injure  the  employer  in  his  busi- 
ness. Mogul  S.  S.  Go.'s  Case  [1892] 
A.  C.  25,  61  L.  J.  Q.  B.  N.  S.  295,  66 
L.  T.  N.  S.  1,  40  Week.  Rep.  337,  7 
Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101, 
and  Allen  v.  Flood  [1898]  A.  C.  1,  67 
L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S. 
717,  46  Week.  Rep.  258,  17  Eng.  Rul. 
Cas.  285.  If  this  were  not  so,  I  do  not 
very  well  see  how  any  general  strike 
could  ever  be  maintained.  On  the  other 
hand,  if  the  combination  be  actuated 
by  a  malicious  intention  to  spite  and 
injure  another  without  just  cause,  it 
would  be  actionable.  Quinn  v.  Leathern 
[1901]  A.  C.  495,  1  B.  R.  C.  197,  70 
L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749." 

Striking  members  of  a  labor  union 
have  no  right  to  use  argument  and  per- 
suasion to  prevent  other  laborers  from 
taking  their  places,  for  the  purpose  of 
injuring  the  business  of  their  former 
employers,  in  order  to  coerce  them  into 
granting  the  demands  of  the  union, 
since  such  acts  are  directed  to  an  un- 
lawful purpose.  Barnes  v.  Chicago 
Typographical  Union  (1908)  232  111. 
424,  14  L.R.A.(N.S.)  1018,  83  N.  E. 
940,  13  Ann.  Cas.  54. 

See  also,  as  laying  down  the  rule  that 
persuasion  is  not  lawful  where  not  for 
a  lawful  purpose,  Tunstall  v.  Stearns 
Coal  Co.  (1911)  41  L.R.A.(N.S.)  453, 
113  C.  C.  A.  132,  192  Fed.  808,  set  forth 
t     under  §  2700,  note  14,  ante. 

In  Reg.  v.  Duffield  (1851)  5  Cox,  C. 
C.  404,  it  was  held  that  a  conspiracy 
to  molest  and  obstruct  a  manufacturer 
in  carrying  on  his  business  by  inducing 
and  persuading  his  hired  workmen  to 
leave  his  service  in  order  to  accomplish 
a  purpose  in  that  case  regarded  as  un- 
lawful is  indictable. 


In  United  States  ew  rel.  Ouaranty 
Trust  Co.  V.  Haggerty  (1902)  116  Fed. 
510,  it  was  said  that  the  power  of  the 
court  may  be  invoked  to  restrain  and 
inhibit  a  combination  which  is  formed 
to  induce  employees  who  are  not  dis- 
satisfied with  the  terms  of  their  employ- 
ment to  strike  for  the  purpose  of  in- 
flicting injury  and  damage  upon  the 
employers.  It  appeared,  however,  in 
this  case,  that  the  means  used  to  induce 
the  strike  were  of  a  coercive  nature. 

That  strikers  have  no  right  to  induce, 
by  advice  and  persuasion,  persons  em- 
ployed in  their  places  to  leave  the  em- 
ployer's service,  where  the  purpose  of 
the  strike  is  to  obtain  a  closed  shop  and 
the  abandonment  of  a  premium  system, 
seems  to  be  held  in  W.  P.  Davis  Mack. 
Co.  V.  RoUnson  (1903)  41  Misc.  329, 
84  N.  Y.  Supp.  837. 

Workmen  have  the  right  to  combine 
for  their  own  protection,  and  to  per- 
suade, in  a  reasonable  manner,  fellow 
workmen  to  join  them,  or  to  refrain 
from  taking  the  places  made  vacant  by 
them.  Standard  Tube  &  Forkside  Co.  v. 
International  Union  (1899)  7  Ohio  N. 
P.  87,  9  Ohio  S.  &,  C.  P.  Dec.  692. 

11  In  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (1911)  77  N.  J. 
Eq.  219,  41  L.R.A.(N.S.)  445,  79  Atl. 
262,  affirming  (1907)  72  N.  J.  Eq.  653, 
66  Atl.  953,  it  was  held  by  a  majority 
of  the  court  that  conduct  the  object 
and  purpose  of  which  was  to  bring  about 
the  termination  of  the  relation  of  mas- 
ter and  servant  between  the  complainant 
and  its  employees  in  cases  where  there 
was  no  binding  contract  of  service,  but 
a  mere  service  at  will,  is  unlawful; 
the  minority  taking  the  view  that  the 
defendant  should  not  be  enjoined  from 
the  peaceable  persuasion  of  persons  who 
were  not  under  any  contract  to  serve 
the  complainant. 

And  in  Connett  v.  United  Hatters 
(1909)  76  N.  J.  Eq.  202,  74  Atl.  188 
(on  application  for  a  preliminary  in- 
junction), Howell,  V.  C,  said:  "Unless 
bound  by  contract,  employees  mav. 
singly  or  in  a  body,  leave  their  employ- 
ment whenever  they  choose,  for  any 
reason  or  for  no  reason  at  all ;  but  wheii 
they  go,  they  have  no  right  to  interfere 
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the  force  of  the  decision  is  diminished  by  the  fact  that  the  strike  was 
for  what  was  regarded  as  an  improper  purpose,  although  that  circum- 
stance is  not  relied  upon  in  support  of  the  conclusion  reached. 

But  the  right  to  persuade  must  be  exercised  in  a  reasonable  man- 
ner, and  at  a  proper  time  and  place.^^  It  is  not.  lawful  to  enter  upon 
the  employer's  premises  for  the  purpose ;  ^'  and  the  relation  of  em- 

in  the  slightest  degree  with  the  efforts  the  right  to  invade  my  private  residence, 

of   the    employer   to   fill   their    places."  or  to  accost  me  as  1  am  walking  along 

But    other    decisions    in    the    inferior  the  street,  to  urge  or  persuade  me  to  a 

courts    of   New    Jersey   have   expressly  certain  course  of  conduct,  if  I  do  not 

recognized  the  legality  of  peaceable  per-  choose  to  stop  and  listen  to  him.     And 

suasion.      See    Cumberland    Glass   Mfg.  if  it  shall  be  asked.  How  sliall  he  know 

Co.    V.     Glass    Bottle    Blowers'    Asso.  that  it  is  against  my  will?  my  answer 

(1899)    59  N.  J.  Eq.  49,  46  Atl.  208;  is  that  the  law  of   common  civility   is 

W.  &  A.  Fletcher  Co.  v.  International  the   law   of  the   land,   and  that  law   is 

Asso.    ( 1903 )   —  N.  J.  Eq.  — ,  55  Atl.  that    no    person    has    a    right,    strictly 

1077,  set  out  in  §   2706,  note  5,  post;  speaking,   to   accost   another,   or   speak 

Frank  v.  Herold    (1902)    63  N.  J.  Eq.  to  him,  without  either  the  express   or 

443,   52   Atl.    152,   set  out   in  note   12,  implied   consent  of   that   other   person. 

infra.  Hence   we    all   know   that    if    a   polite 

^^O'Neil  v.  Behamna  (1897)  182  stranger  accosts  another  and  wishes  to 
Pa.  236,  38  L.R.A.  382,  61  Am.  St.  Rep.  occupy  ever  so  little  of  his  time,  he 
702,  37  Atl.  843,  where  it  is  said:  "It  says,  'May  I  have  a  moment  of  your 
is  further  urged  that  the  strikers,  time,  sir  [or  madam]  V  If  it  be  said 
through  their  committees,  only  exercised  that  the  strict  application  of  this  rule 
('insisted  on'  is  the  phrase  their  counsel  would  prevent  all  intercourse  between 
use  in  this  court)  their  right  to  talk  mankind,  my  answer  is  that,  in  prac- 
to  the  new  men  to  persuade  them  not  to  tiee,  there  is  no  such  difficulty.  Most 
go  to  work.  There  was  no  such  right,  of  our  intercommunications  are  made 
These  men  were  there  presumably  under  by  implied  consent;  and  where  there  is 
contract  with  the  plaintiff,  and  cer-  no  previous  implied  consent,  it  is  usual- 
tainly  in  search  of  work,  if  not  yet  ac-  ly  obtained  by  special  permission.  But, 
tually  under  pay.  They  were  not  at  further  than  that,  there  is  no  difficulty, 
leisure,  and  their  time,  whether  their  in  practice,  in  any  person  knowing 
own  or  their  employers,  could  not  law-  whether  his  proposed  persuasions  are 
fully  be  taken  up  and  their  progress  consented  to  or  not;  and  certainly, 
interfered  with  by  these  or  any  other  whatever  may  be  said  of  the  proposition 
outsiders,  on  any  pretense  or  under  any  just  stated,  no  person  has  a  right  to 
claim  of  right  to  argue  or  persuade  them  speak  to  another  after  he  knows  that 
to  break  their  contracts.  Even,  there-  his  endeavor  is  unwelcome."  The  vice 
fore,  if  the  arguments  and  persuasion  chancellor  accordingly  refused  to  vary 
had  been  confined  to  lawful  means,  they  or  discharge  an  injunction  order  re- 
were  exerted  at  an  improper  time,  and  straining  defendants,  inter  alia,  from 
were  an  interference  with  the  plaintiff's  the  use  of  "annoying"  language  or  acts 
rights  which  made  the  perpetrators  lia-  for  the  purpose  of  interfering  with  or 
ble  for  any  damages  the  plaintiff  suf-  inducing  the  complainant's  employees 
fered  in  consequence."  to  leave  their  service. 

In  Frank  v.  Herold   (1902)    63  N.  J.  13  No  man  has  a  right  to  enter  upon 

Eq.  443,  52  Atl.  152,  it  was  said:     "It  the  premises  of  another  for  the  purpose 

is  urged  that  one  person  has  a  right  of  inducing  persons  in  the  employ  of 

to  persuade  another  to  work  or  not  to  that  other,  to  leave  their  employment, 

work.     That  may  be  if  the  other  person  to  the  injury  of  the  employer,  for  the 

is  willing  to  listen  and  be  persuaded;  purpose    of    getting    higher    wages,    or 

but  no  person  has   a   right  to   impose  working  less  hours  for  the  same  pay, 

upon    another    his    arguments    or    per-  or  for  any  other  reason.     The  man  who 

suasions  against  the  willingness  of  that  so   enters   is   a   trespasser.     No   matter 

other  person  to  listen.     No  person  has  if,  by  the  custom  of  this  free  country, 


8358 


MASTER  AND  SERVANT. 


[chap.  cxvn. 


ployer  and  employee  does  not  continue  to  exist  after  the  inauguration 
of  a  strike,  so  as  to  prevent  the  presence  of  strikers  upon  the  em- 
ployer's premises  from  being  a  trespass."  Where  too  emphatic,  or 
too  long  and  persistently  continued,  persuasion  may  become  a  nui- 
sance, and  its  use  a  foxm  of  unlawful  coercion.** 

2704.  —  offers  of  money  or  traveling  expenses. —  While  strikers 
may  lawfully  seek  to  persuade  other  servants  of  their  former  employ- 
er to  join  their  union,  with  its  attendant  advantages  of  traveling  ex- 
penses and  strike  benefits,*  and  may  lawfully  supplement  by  offers 
of  money  their  persuasion  of  others  to  quit,  or  not  to  enter  into  the 
service  of  the  employer,*  it  is  not  lawful  to  do  so  where  their  purpose 
is  an  improper  one,  i.  e.,  to  inflict  injury  rather  than  to  advance  their 
own  legitimate  interests.' 


license  is  impliedly  given, to  all  persons 
to  enter  our  private  grounds  or  places 
of  business,  that  license  is  nevertheless 
considered  revoked  the  moment  the  per- 
son so  entering  interferes  unlawfully 
with  our  rights  or  our  property.  He 
then  becomes  a  trespasser  ab  initio." 
Wehier  v.  Bm-ry  (1887)  66  Mich.  127, 
11  Am.  St.  Rep.  466,  33  N.  W.  289. 

It  is  unlawful  to  visit  the  job  where 
workmen  are  employed,  to  persuade 
workmen  to  quit  the  service  or  join  the 
union.  Hillenbrand  v.  Building  Trades 
Council  (1904)  14  Ohio  S.  &  C.  P.  Dec. 
628.  In  this  case,  however,  the  object 
of  the  strikers  seems  to  have  been  an 
improper  one;  namely,  to  compel  the 
employer  to  pay  the  fine  imposed  by 
the  union  upon  one  of  its  members  who 
was  employed  by  him,  or  to  discharge 
him. 

liNew  York,  L.  E.  <*  W.  R.  Go.  v. 
Wenger  (1887)  9  Ohio  Dec.  Reprint, 
815. 

16  Otis  Steel  Co.  v.  Local  Union 
(1901)  110  Fed.  698. 

While  strikers  may  peaceably  and 
quietly  persuade  employees  to  quit  work, 
persuasion  with  the  hootings  of  a  mob 
and  deeds  of  violence  as  auxiliaries  is 
not  peaceable  persuasion.  Consolidated 
Steel  d  Wire  Co.  v.  Mwrray  (1897)  80 
Fed.  811. 

1  Everett-Waddey  Co.  v.  Richmond 
Typographical  Union  (1906)  105  Va. 
188,  5  L.R.A.(N.S.)  792,  53  S.  E.  273, 
8   Ann.   Gas.   798. 

2  In  Johnston  Harvester  Co.  v.  Mein- 
hardt  (1880)  9  Abb.  N.  C.  393,  60  How. 
Pr.  168,  it  was  held  that  a  combination 
of  the  defendants,  and  the  enticement  by 


them  of  laborers  from  plaintiff's  shops, 
and  others  who  were  about  to  enter  the 
employ  of  the  plaintiff,  by  means  of 
arguments,  persuasion,  and  personal  ap- 
peals, accompanied  by  payment  of 
traveling  expenses  to  other  localities, 
would  not  be  enjoined,  such  conduct  not 
amounting,  in  a  legal  sense,  to  intimi- 
dation. 

This  case  was  affirmed  in  (1881)  24 
Hun,  489,  on  the  ground  that  an  in- 
vasion of  clear  rights  of  plaintiff's  prop- 
erty, or  irreparable  injury,  was  not 
shown. 

Persuasion,  even  supplemented  by  the 
offer  of  money,  is  not  aji  interference 
with  the  exercise  of  free  will  which 
will  warrant  the  issuance  of  an  injunc- 
tion against  interference  with  complain- 
ant's employees.  Morris  Run  Coai  Min. 
Co.  v.  Cuy   ( 1905 )   14  Pa.  Dist.  R.  600. 

In  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  (1907)  72  N.  J. 
Eq.  653,  66  Atl.  953,  the  court  declined  to 
enjoin  the  payment  of  money  to  the 
employees  of  complainant  who  have  left 
or  may  voluntarily  leave  its  service. 

3  In  Tunstall  v.  Stearns  Coal  Co. 
(1911)  41  L.R.A.(N.S.)  453,  113  C. 
0.  A.  132,  192  Fed.  808,  41  L.R.A. 
(N.8.)  453,  it  was  held  that  the  pay- 
ment of  sums  of  money  to  complain- 
ant's workmen  as  the  controlling  in- 
ducement for  them  to  quit  their  work, 
that  is,  in  cases  where  they  had  not  been 
otherwise  persuaded  to  leave  or  to  form 
a  desire  to  leave  their  employment, 
where  the  object  is  to  compel  recog- 
nition of  the  union,  and  not  to  obtain 
better  terms  or  conditions  for  the  em- 
ployees,  is  unlawful  and  may  properly 
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be  enjoined.  The  court  said:  "Counsel 
for  appellants  concede  that  such  acts 
were  for  the  purpose  of  compelling  the 
company  to  yield  its  position  or  close 
its  mine;  and  frankly  say  that  to  sus- 
tain their  position  in  this  respect  will 
be  going  further  than  has  been  done  in 
any  decided  case;  but  this,  alone,  is 
no  reason  for  refusing  to  take  the  ad- 
•ditional   step. 

"They  also  argue  that,  if  we  hold  such 
bonus  payments  by  these  appellants  un- 
lawful, it  must  follow  that  the  payment 
of  abnormal  wages  by  employers  to  men 
hired  to  take  the  place  of  striking  work- 
men will  be  for  the  same  reasons  un- 
lawful. This  does  not  follow.  The 
situations  are  not  essentially  analogous. 
In  the  present  case  we  are  dealing  with 
wholly  independent  payments  of  money, 
not  in  the  course  of  carrying  on  an 
■established  business,  or  for  the  direct 
benefit  of  those  making  the  payment, 
tut  with  the  primary  purpose  to  injure 
another,  and  with  only  a  secondary  or 
■collateral  reflex  self -benefit.  In  the  sup- 
posed case,  we  would  deal  with  pay- 
ments primarily  for  the  maintenance 
and  promotion  of  the  regular  business 
of  those  paying,  and  only  remotely 
■operating  to  the  injury  of  another,  and 
with  payments  in  which  the  excess 
was  collateral  to  the  regular,  normal 
amount,  and  was  made  necessary  by  the 
action  of  the  opposing  interest.  There 
is  no  suflScient  parrallelism  to  make  one 
the  criterion  for  the  other. 

"We  can  be  more  helped  by  suppos- 
ing, as  the  true  converse  case  in  which 
the  same  rule  should  work,  that  an 
employer  or  group  of  employers,  with 
the  sole  and  only  purpose  of  breaking 
up  a  union  of  laborers,  pays  money  to 
the  union's  leaders  to  induce  them  to 
desert  the  union.  It  would  seem  that, 
if  the  conduct  of  the  appellants  now 
under  consideration  is  permissible,  they 
<;ould  not  reasonably  object  to  such  acts 
by  an  employers'  association. 

"There  is  also  close  analogy  to  the 
situation  in  the  boycotting  cases.  Where 
persons  directly  engaged  in  conflict  with 
a  dealer  agree  together  not  to  patronize 
him,  the  unlawful  element  of  combina- 
tion to  injure  is  merged  in  the  stronger, 
lawful  element  of  direct  self-interest; 
tut,  when  they  attempt  to  destroy  his 
-trade  generally,  their  self-benefit  be- 
comes more  remote  and  comparatively 
less,  while  the  element  of  injury  to  an- 
other becomes  primary,  dominant,  and, 


therefore  characterizing.  Ho,  here,  there 
is  no  pervading  and  characterizing  pro- 
motion of  direct  self-interest,  but  the 
injury  to  the  company  is  the  primary 
and   immediately   controlling  element." 

In  Everett-Waddey  Co.  v.  Richmond 
Typographical  Union  (1906)  105  Va. 
188,  5  L.E.A:(N.S.)  792,  53  S.  E.  273, 
8  Ann.  Cas.  798,  it  is  said:  "Bribery 
is  not  only  unlawful,  but  criminal; 
and,  when  resorted  to  with  a  malicious 
purpose  to  injure  a  third  party  in  his 
business,  property,  or  personal  liberty, 
it  would  unquestionably  afford  ground 
for  equitable  interposition  by  injunc- 
tion, if  practised  in  snch  a  manner  and 
to  such  extent  that  the  party  injured 
could  not  obtain  an  adequate  remedy  at 
law  for  his  injuries." 

In  Beg.  v.  Rowlands  (1851)  5  Cox, 
C.  C.  436,  it  was  held  that  a  combina- 
tion for  the  purpose  of  obstructing  an 
employer  in  carrying  on  his  business, 
and  to  force  him  to  increase  wages,  in 
pursuance  of  which  defendants  per- 
suaded his  employees  and  gave  them 
money  to  leave  their  service,  the  pur- 
pose being  to  obstruct  the  employer  in 
his  manufacture,  and  to  injure  him  in 
his  business,  and  so  force  his  consent, 
was   an  indictable  conspiracy. 

The  right  to  bribe  a  person  not  to 
work  for  another  is  discussed  in  Erie, 
Trade  Unions,  p.  21,  as  follows:  "I 
take  the  case  of  money  paid  to  the 
working  man  to  induce  him  to  stop,  in 
which  the  motive  for  so  paying  is 
malice  towards  the  employer, — ^that  is, 
some  corrupt  or  spiteful  motive.  I 
put  aside  money  so  paid  from  a  motive 
of  supposed  interest,  as  in  the  case  of 
some  strikes,  and  assume  it  to  be  paid 
for  the  sole  purpose  of  ruining  the  em- 
ployer or  destroying  his  manufacture. 
A  question  is  thus  raised.  Does  the  law 
allow  it?  I  think  not.  A  stop  in  the 
supply  of  labor  is  obviously  a  damage 
in  every  trade;  the  causing  of  the  stop 
is  a  restraint  of  trade;  and  all  restraint 
of  trade  is,  as  above  stated,  presumed 
to  be  unlawful  until  the  contrary  be 
shown.  Such  a  stop  may  be  lawful,  as, 
for  instance,  where  the  money  is  paid 
by  a  competitor  ofiFering  higher  wages 
to  obtain  workmen ;  but  in  the  case  sup- 
posed the  money  is  paid  'not  to  work' 
for  a  particular  party,  for  the  sole 
purpose  of  causing  damage  to  that 
party   whose   supply   is   thus   stopped." 

And  on  p.  13  of  the  same  book,  it  is 
said:      "Whether    an    act    which    does 
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2705.  —  payment  of  strike  benefits.— "Where  a  strike  is  for  an  ille- 
gal purpose,*  or  is  wrongful  by  reason  of  the  strikers  having  broken 
their  contracts  with  the  employer,*  the  payment  of  strike  benefits  in 
furtherance  thereof  is  an  invasion  of  the  employer's  rights.  But 
where  a  strike  which  was  wrongful  because  of  the  workmen's  violation 
of  their  contracts  to  work  for  a  definite  period  becomes  lawful  by  rea- 
son of  the  employer's  refusal  to  permit  the  workmen  to  return  unless 
they  should  enter  into  new  contracts  of  service  on  new  terms,  there- 
by treating  the  old  contracts  as  rescinded,  a  labor  organization  which 
thereafter  grants  strike  pay  to  the  strikers  is  not  liable  for  the  dam- 
ages occasioned  by  the  continuance  of  the  strike.*  And  where  the 
strike  is  lawful,  the  payment  of  strike  benefits  will  not  be  enjoined.* 


obstruct  is  unlawful  seems  to  me  to  de- 
pend, under  some  circumstances,  on  the 
purpose  of  the  actor;  an  example  will 
help  to  explain  my  meaning.  In  Reg. 
V.  Rowlands  (1851)  5  Cox,  C.  C.  436, 
some  of  the  defendants  gave  refresh- 
ment, or  money,  or  advice  to  workmen 
going  to  the  factory  of  Messrs.  Perry, 
and  thereby  induced  them  to  go  away. 
The  gift  in  each  case  might  be  for  a 
purpose  of  beneficence  towards  the  re- 
ceiver, and  might  be  lawful.  But  if 
it  appeared  that  the  refreshment  pro- 
duced incapacity  and  the  money  paid 
the  railway  fare  of  a  stupefied  man  to 
an  unknown  place  of  concealment,  and 
the  persuasion  deluded  him  into  a  rail- 
way carriage,  to  be  carried  to  that 
place,  where  he  was  to  be  abandoned, 
and  if  it  further  appeared  that  their 
absence  brought  ruin  on  Messrs.  Perry, 
the  justification  on  the  ground  of 
beneficent  intention  would  be  rebutted, 
and  an  act  of  obstruction  done  for  the 
purpose  of  causing  unjustified  damage 
would  remain  proved,  and  would,  in  my 
opinion,  be  an  act  of  unlawful  obstruc- 
tion which  would  render  the  parties  to 
it  liable  to  action  or  to  indictment,  as 
the  ease  might  be." 

1  Reynolds  v.  Davis  (1908)  198  Mass. 
294,  17  L.R.A.(N.S.)  162,  84  N.  E. 
457. 

2  In  Smithies  v.  National  Asso.  [1909] 
1  K.  B.  310,  25  Times  L.  E.  205,  78 
L.  J.  K.  B.  N.  S.  259,  100  L.  T.  N.  S. 
172,  it  was  held  that  a  trade  union 
which  had  originally  sanctioned  a  strike 
in  ignorance  of  the  existence  of  con- 
tracts broken  by  the  strikers,  but  which, 
after  becoming  aware  of  them,  gave  the 
workmen   strike   pay   in   order   to  keep 


them  out  on  strike,  had,  by  procuring 
the  employees  to  commit  a  continuing 
breach  of  the  contracts  binding  them  to 
serve  their  employer  for  the  residue  of 
the  unexpired  terms,  rendered  itself 
liable  to  the  employer.  The  court  dis- 
tinguished the  case  of  Denaby  £  C.  Main 
Collieries  v.  Yorkshire  Miners'  Asso. 
[1906]  A.  C.  384,  75  L.  J.  K.  B.  N.  S. 
961,  95  L.  T.  N.  S.  561,  22  Times  L. 
R.  543,  5  Ann.  Cas.  591,  upon  the 
ground  that  there  the  master,  before 
the  union  approved  and  supported  the 
action  of  the  men,  insisted  on  new 
terms  of  employment  as  a  condition  of 
taking  the  men  back;  so  that  the  union 
was  but  supporting  the  men  in  acts 
which  were  rightful. 

3  Denaiy  d  C.  Main  Collieries  v.  York- 
shire Miners'  Asso.  supra. 

iA.  R.  Barnes  <£  Co.  v.  Berry  (1908) 
157  Fed.  883;  Levy  y.  Rosenstein  (1900) 

66  N.  Y.  SupJ.  101,  affirmed  without 
opinion   in    (1900)    56   App.   Div.   618, 

67  N.  Y.  Supp.  630. 

In  Farrer  v.  Close  (1869)  L.  R.  4 
Q.  B.  602,  38  L.  J.  Mag.  Cas.  N.  S.  132, 
20  L.  T.  N.  S.  802,  17  Week.  Rep.  1129, 
the  court  was  equally  divided  upon  the 
question  whether  the  rules  of  a  friendly 
society  providing  for  payments  to  offi- 
cers discharged  from  employment  for 
holding  office,  and  for  the  payment  of 
an  allowance  to  members  leaving  their 
employment  "under  circumstances  satis- 
factory to  the  branch  or  executive  coun- 
cil," and  for  giving  assistance  to  other 
branch  associations, — ^which  rules  were 
shown  to  be  applied  so  as  to  render  the 
funds  of  the  society  available  for  the 
purpose  of  supporting  strikes  by  allow- 
ing sums  of  money  to  workmen  wanting 
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The  fact  that  the  action  of  the  central  council  of  a  labor  organiza- 
tion in  granting  strike  pay  to  the  members  of  a  branch  on  strike  was 
not  authorized  by  the  rules  of  the  organization  does  not  give  the  em- 
ployer a  right  of  action  for  damages  occasioned  by  the  prolongation 
of  the  strike.^ 

2706.  —  picketing.*—  As  to  the  legality  of  picketing  in  furtherance 
of  a  boycott,  see  chapter  cxviii.,  §  2731. 

a.  Generally. — Although  it  has  been  held  in  some  instances  that 
picketing,  even  for  the  purpose  of  mere  peaceable  persuasion,  is  un- 
lawful,* the  disagreement  (which  is  more  apparent  than  real)  among 
the  courts  as  to  its  legality,  and  as  to  whether  an  injunction  should  re- 
strain "picketing"  as  such,  is  due  in  part  to  their  failure  to  attach  the 
same  meaning  to  the  term,'  and  in  part  to  a  difference  of  opinion  as 
to  whether  the  conduct  described  by  the  term  has  necessarily  such  a 


employment,  and  also  by  giving  assist- 
ance to  other  branch  associations  in 
whose  districts  strikes  are  going  on,- — 
were  so  capable  of  being  applied  to  im- 
proper purposes  as  to  render  the  society 
illegal  as  being  in  restraint  of  trade. 
5  Denaby  &  C.  Main  Collieries  v.  Yorh- 
sUre  Miners'  Asso.  [1906]  A.  C.  384, 
5  Ann.  Cas.  591.  Lord  Loreburn,  L.  C, 
said:  "The  wrong  committed  by  the 
central  council  of  the  association  was 
against  its  own  members  in  dissipating 
their  funds,  not  against  the  employers, 
who  had  no  interest  in  the  funds.  Had 
the  rules  permitted  it,  the  grant  of 
strike  pay  would  have  given  tlie  plain- 
tiflfs  no  cause  of  action.  It  seems  a 
novel  argument  that  they  should  acquire 
a  right  of  action  from  the  fact  that  the 
money  so  paid  was  derived  by  breach 
of  trust  from  the  funds  of  the  associa- 
tion whom  they  sue.  It  is  an  attempt 
by  persons  who  are  no  parties  to  the 
trust  to  sue  for  breach  of  It  those  who 
are  parties." 

1  The  right  of  a  labor  union  to  the 
protection  of  its  pickets  from  molesta- 
tion is  recognized  in  Atkins  v.  W.  A. 
Fletcher  Co.  (1903)  65  N.  J.  Eq.  658, 
55  Atl.  1074,  in  which,  however,  an 
injunction  was  denied  upon  the  ground 
of  adequate  remedy  at  law. 

2  In  York  Mfg.  Co.  v.  Oherdick  ( 1901 ) 
10  Pa.  Dist.  E.  463,  the  court  stems  to 
hold  even  peaceful  picketing  to  be  un- 
lawful, saying:  "It  is  seriously  con- 
tended by  counsel  for  the  respondents 
that  they  had  a  legal  right  to  approach 
either  workmen   in   the   employ   of  the 


complainant,  or  others  contemplating 
accepting  employment  with  the  com- 
plainant, and  to  persuade  and  induce 
them  either  to  quit  or  not  to  accept 
such  employment.  This  proposition  is 
perhaps  responsible  to  a  large  extent 
for  this  proceeding.  There  is  no  such 
legal  right,  and  the  cases  in  which 
picketing  has  been  restrained  are 
numerous." 

In  Connett  v.  United  Hatters  (1909) 
76  N.  J.  Eq.  202,  74  Atl.  188,  it  waa 
held  that  the  defendants  might  be  re- 
strained from  "picketing,  by  which  cer- 
tain persons  have  been  assigned  by  the 
local  unions  to  watch  the  people  who 
approach  the  complainant's  factory  for 
the  purpose  of  procuring  work,  and  as- 
semble about  the  railway  stations  in 
Orange,  and  make  overtures  to  people 
who  they  think  may  be  seeking  employ- 
ment from  the  complainants,  and  threat- 
ening them,  or  attempting,  against  their 
wishes,  to  persuade  them  to  refrain 
from  entering  the  complainant's  em- 
ploy." 

3  In  Otis  Steel  Co.  v.  Local  Union 
(1901)  110  Fed.  698,  picketing  was  de- 
fined as  the  establishment  and  main- 
tenance of  an  organized  espionage  upon 
a  place  of  business  and  upon  those  go- 
ing to  and  from  sucli  place. 

And  in  Pope  Motor  Car  Co.  v.  Eeegan 
(1906)  150  Fed.  148,  it  is  said  that 
one  of  the  forms  of  persuasion  which, 
under  proper  circumstances,  the  law 
recognizes  as  permissible,  is  picketing 
by  strikers;  that  is  to  say,  the  detach- 
ment of  men  in  suitable  places  for  the 
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tendency  to  intimidate  workmen  employed  or  likely  to  seek  employ- 
ment in  place  of  the  strikers,  as  to  constitute  an  invasion  of  the  rights 
of  the  employer.*    The  true  bearing  of  the  decisions  is  therefore  to  be 


purpose  of  coming  into  personal  re- 
lations with  the  new  workmen,  in  order, 
if  possible,  to  induce  them,  by  means 
■of  peaceful  argument,  to  leave  the  places 
which  they  have  taken,  for  such  natural 
and  proper  reasons  as  may  appeal  to 
men  in  such  circumstances. 

On  the  other  hand,  in  Beck  v.  Rail- 
icay  Teamsters'  Protective  Union  (1898) 
118  Mich.  497,  42  L.R.A.  407,  74  Am. 
St.  Rep.  421,  77  N.  W.  13  (in  which, 
however,  it  appeared  that  the  picketing 
was  accompanied  by  the  use  of  abusive 
and  threatening  language),  it  was  said: 
"To  picket  complainants'  premises  in 
order  to  intercept  their  teamsters  or 
persons  going  there  to  trade  is  unlaw- 
ful. It  itself  is  an  act  of  intimidation, 
and  an  unwarrantable  interference  with 
the  right  of  free  trade.  The  highways 
and  public  streets  must  be  free  to  all 
for  the  purpose  of  trade,  commerce, 
and  labor.  The  law  protects  the  buyer, 
the  seller,  the  merchant,  the  manufac- 
turer, and  the  laborer  in  the  right  to 
walk  [and  use]  the  streets  unmolested. 
It  is  no  respecter  of  persons;  and  it 
makes  no  difference  in  effect,  whether 
the  picketing  is  done  10  or  1,000  feet 
away.  It  will  not  do  to  say  that  these 
pickets  are  thrown  out  for  the  purpose 
of  peaceable  argument  and  persuasion. 
They  are  intended  to  intimidate  and 
coerce.  As  applied  to  cases  of  this 
character  the  lexicographers  thus  define 
the  word  'picket:'  'A  body  of  men  be- 
longing to  a  trades  union,  sent  to  watch 
and  annoy  men  working  in  a  shop  not 
belonging  to  the  union,  or  against  which 
a  strike  is  in  progress.'  Century  Diet. ; 
Webster  Diet.  The  word  originally  had 
no  such  meaning.  This  definition  is 
the  result  of  what  has  been  done  under 
it,  and  the  common  application  that  has 
been  made  of  it.  This  is  the  definition 
the  defendants  put  upon  it  in  the 
present  ease." 

*  In  Otis  Steel  Co.  v.  Local  Union 
(1901)  110  Fed.  698,  the  court,  while 
conceding  the  right  of  the  union  men 
to  advance  their  cause  by  reason,  logic, 
and  argument,  held  that  picketing,  al- 
though unaccompanied  with  violence, 
was  unlavrful  on  account  of  its  tendency 
to   intimidate,   saying:      "Whether  this 


picketing  has  been  accompanied  with 
violence  or  not  we  need  not  consider. 
It  certainly  was  one  of  the  means  used 
by  this  defendant  organization  to  en- 
force its  mandate.  While  picketing  may 
not  be  an  occasion  of  war,  it  certainly 
is  in  evidence  that  war  exists,  and  the 
term  is  appropriately  borrowed  from 
the  nomenclature  of  actual  warfare. 
This  system,  constantly  kept  up,  in  its 
nature  leads  to  disturbance,  and  has  a 
tendency  to  intimidate.  That  it  is 
used  by  the  defendants  as  a  means  of 
enforcing  their  unauthorized  mandate, 
and  that  it  accompanies  the  utterance 
of  it,  is  an  admission  by  the  defendants 
that  it  will  prove  effective  in  enforcing 
such  mandate.  It  is  therefore  a  viola- 
tion of  the  rights  of  this  complainant, 
and  of  all  nonunion  men,  or  of  any 
and  all  men  who  choose  to  work  in  dis- 
obedience to  the  orders  of  this  defend- 
ant union.  Behind  all  law  there  is 
necessarily  force.  The  orders  and  judg- 
ments of  courts  would  otherwise  be 
futile.  Behind  the  order  made  by  this 
union  is  the  tacit  threat  of  enforce- 
ment by  appropriate  means.  One  of 
the  actual  means  used,  and  admitted, 
has  been  the  constant  and  regular  at- 
tendance of  pickets  about  the  plant  of 
the  complainant,  with  short  intermis- 
sion, for  a  period  of  a  year.  ...  It 
appears  from  affidavits  filed  that  the 
complainant  employs  500  or  600  men, 
50  or  60  of  whom  are  molders;  that  it 
pays  to  these  molders  extraordinary 
wages  in  the  way  of  bonuses,  these 
bonuses  varying  from  $3  to  $5  per  day, 
that  it  has  hired  men  to  accompany  the 
few  molders  who  have  left  the  works 
while  going  to  and  from  their  homes; 
and  that  oppurtunities  to  sleep  within 
the  works  have  also  been  furnished,  so 
that  the  men  engaged  as  molders,  with 
few  exceptions,  have  stayed  within  the 
works,  day  and  night,  for  a  period  of 
at  least  six  months.  All  the  employees 
of  the  complainant  other  than  molders 
have  gone  to  and  from  their  homes  in 
the  usual  way,  apparently  uninfluenced 
by  any  fear  of  injury.  I  cannot  imagine 
a  company  resorting  to  these  extraor- 
dinary expenses  and  pains  without  there 
was  some  cause;  nor  can  I  imagine  the 
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■determined  by  reference  to  tlie  conduct  therein  under  considernlion, 
rather  than  by  what  may  be  said  therein  with  regard  to  "picketing." 


individual  molders  submitting  to  be 
thus  confined  unless  intimidation  of 
«ome  sort  had  influenced  them.  This 
^tate  of  things  is  evidence  of  a  higher 
•character,  in  deciding  the  issue  as  to 
whether  or  not  picketing  tends  to  in- 
timidate those  against  whom  it  is 
directed,  than  the  statements  in  afli- 
•davits  filed  by  the  individual  defend- 
ants, to  the  effect  that  no  means  of 
intimidation  have  been  used." 

So,  also,  in  Atchison,  T.  <t  S.  F,  B. 
Co.  V.  Gee  (1905)  139  Fed.  582,  it  is 
-said:  "There  is  and  can  be  no  such 
thing  as  peaceful  picketing  any  more 
than  there  can  be  chaste  vulgarity,  or 
peaceable  mobbing,  or  lawful  lynching. 
When  men  want  to  converse  or  persuade 
they  do  not  organize  a  picket  line. 
When  they  only  want  to  see  who  are  at 
work,  they  go  and  see  and  then  leave, 
and  disturb  no  one  physically  or  men- 
tally." 

And  see  Knudsen  v.  Benn  (1903) 
123  Fed.  636,  where  an  injunction  issued 
restraining  defendants,  inter  alia,  "from 
establishing  and  maintaining  spies  and 
pickets  of  the  place  of  work  of  complain- 
ant's employees  .  .  .  for  the  purpose 
of  inducing  or  compelling,  by  threats, 
intimidation,  violence,  violent  or  abu- 
sive language  or  persuasion,  any  em- 
ployee of  complainants  to  fail  or  refuse 
"to  perform  his  duties  as  such." 

In  Franklin  Union  v.  People  (1905) 
121  111.  App.  647,  where  violent  assaults, 
threats,  vile  language,  and  other  forms 
•of  intimidation  were  used  by  the  pickets 
to  coerce  complainants'  employees  to 
quit  work,  the  court,  in  adjudging  the 
"union  itself  guilty  of  contempt  for  vio- 
lating the  preliminary  injunction,  said: 
"The  picket  system  once  established, 
the  intimidation,  assaults,  slugging, 
•and  bloodshed  followed  as  naturally  and 
inevitably  as  night  follows  day.  There 
can  be  no  such  thing  as  peaceful,  'polite 
and  gentlemanly'  picketing  any  more 
than  there  can  be  chaste,  'polite  and 
gentlemanly'  vulgarity,  or  peaceful  mob- 
bing,  or  lawful  lynching  .  .  .  conse- 
•quently  the  mere  fact  of  a  picket  system 
being  established  by  men  known  to  be 
unfriendly  constitutes  and  is  a  threat 
of  physical  violence  and  an  intimidation 
to  the  peaceful  man.  ...  It  is  idle 
to    talk    of   picketing    for   lawful,   per- 


suasive purposes.  Men  do  not  form 
picket  lines  for  the  purpose  of  con- 
versation and  lawful  persuasion.  Such 
picketing  as  is  established  by  the  evi- 
dence in  the  case  at  bar  is  intended  to 
annoy  and  intimidate,  whether  physical 
violence  is  resorted  to  or  not,  and  is 
unlawful  in  either  case." 

The  foregoing  decision  is  affirmed  in 
(1906)  220  111.  355,  4  L.R.A.(N.S.) 
1001,  110  Am.  St.  Rep.  248,  77  N.  E. 
176,  in  which  the  court  quotes  with 
approval  from  Beck  v.  Railway  Team- 
sters' Protective  Unions  (1898)  118 
Mich.  497,  42  L.R.A.  416,  74  Am.  St. 
Rep.  421,  77  N.  W.  13,  and  VegelaJm 
V.  Guntner  (1896)  167  Mass.  92,  35 
L.R.A.  722,  57  Am.  St.  Rep.  443,  44  N. 
E.  1077,  and  which  holds  that  equity 
may  enjoin  a  labor  union,  the  members 
of  which  are  on  a  strike,  from  prevent- 
ing the  employment  of  other  persons 
in  their  places  by  force,  threats,  intimi- 
dation,   and    picketing. 

The  position  of  the  Illinois  courts 
is  further  made  clear  in  Barnes  v.  Chi- 
cago Typographical  Union  (1908)  232 
111.  424,  14  L.R.A.(N.S.)  1018,  83  N.  E. 
940,  13  Ann.  Cas.  54,  in  which  it  was 
contended  that  the  injunction  "from 
picketing  or  maintaining  at  or  near  the 
premises  of  said  complainants,  or  any 
of  them,  any  picket  or  pickets,"  was  too 
broad,  in  enjoining  defendants  from 
peaceful  picketing  of  complainants' 
premises,  and  that  a  peaceful  picket 
line  around  a  shop  is  entirely  lawful. 
The  court  said:  "The  very  fact  of 
establishing  a  picket  line  is  evidence 
of  an  intention  to  annoy,  embarrass,  and 
intimidate,  whether  physical  violence 
is  resorted  to  or  not.  There  have  been 
a  few  cases  where  it  was  held  that 
picketing  by  a  labor  union  of  a  place 
of  business  is  not  necessarily  unlawful 
if  the  pickets  are  peaceful  and  well  be- 
haved; but,  if  the  watching  and  beset- 
ting of  the  workmen  is  carried  to  such 
a  length  as  to  constitute  an  annoyance 
to  them  or  their  employer,  it  becomes 
unlawful.  But  manifestly  that  is  not 
a,  safe  rule,  and  furnishes  no  fixed  or 
certain  standard  of  what  is  lawful  or 
unlawful.  Any  picket  line  must  result 
in  annoyance  both  to  the  employer  and 
the  workmen,  no  matter  what  is  said 
or  done;   and  to  aay  that  the  court  la 
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Attendance  in  the  vicinity  of  the  employer's  place  of  business  for 
the  purpose  of  obtaining  information  as  to  those  at  work  there,  or 


to  determine  by  the  degree  of  annoyance 
whether  it  shall  be  stopped  or  not  would 
furnish  no  guide,  but  leave  the  question 
to  the  individual  notions  or  bias  of  the 
particular  judge.  To  picket  the  com- 
plainants' premises  was  in  itself  an 
act  of  intimidation  and  an  unwarrant- 
able interference  with  their  rights. 
Pickets  were,  in  fact,  guilty  of  actual 
intimidation  and  threats;  but  if  they 
had  not  been,  the  complainants  were 
entitled  to  be  protected  from  the  an- 
noyance." 

In  Vegelahn  v.  Ountner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  B.  1077,  it  appeared 
that  a  preliminary  injunction  had  been 
granted  which,  without  limitation  to 
force  or  intimidation,  restrained  the  de- 
fendants "from  interfering  with  the 
plaintiff's  business  by  patrolling  the 
sidewalk  or  street  in  front,  or  in  the 
vicinity,  of  the  premises  occupied  by 
him,  for  the  purpose  of  preventing  any 
person  or  persons  who  now  are  or  may 
hereafter  be  in  his  employment,  or  de- 
sirous of  entering  the  same,  from  enter- 
ing it,  or  continuing  in  it."  The  pro- 
vision of  the  final  decree  on  this  point 
was  against  interfering  with  the  pe- 
titioner's business  by  obstructing  or 
physically  interfering  with  any  persons 
in  entering  or  leaving  the  plaintiff's 
premises.  The  majority  held  that  the 
injunction  should  be  in  the  form  orig- 
inally issued,  and  not  in  the  form  em- 
bodied in  the  final  decree.  It  was  also 
expressly  held  in  this  case  that  the  in- 
junction should  not  be  so  limited  as  to 
relate  only  to  persons  who  are  bound  by 
existing  contracts  of  employment,  but 
should  extend,  also,  to  cover  persons 
seeking  to  enter  the  employment,  or 
persons  already  in  the  employment,  but 
not  under  contract.  Holmes,  J.,  who 
entered  the  final  decree,  dissented  from 
the  modification  of  that  decree,  saying 
that  the  opinion  of  the  majority  turned 
in  part  upon  the  assumption  that  the 
patrol  necessarily  carries  with  it  a 
threat  of  bodily  harm;  but  that,  in  his 
opinion,  such  assumption  was  unwar- 
ranted. Field,  Ch.  J.,  was  also  of  the 
opinion  that  the  final  decree  should  be 
affirmed  without  modification. 

See  also  BecJc  v.  Railway  Teamsters' 
Protective  Union  ( 1888 )   118  Mich.  497, 


42  L.R.A.  407,  74  Am.  St.  Rep.  421, 
77  N.  W.  13,  under  note  3,  supra. 

In  Dayton  Mfg.  Co.  v.  Metal  Polish- 
ers, B.  P.  <£  B.  W.  Union  (1901)  11 
Ohio  S.  &  C.  P.  Dec.  643,  it  is  held 
that  picketing  in  front  of  and  about  the 
complainant's  factory,  whether  in  the 
streets  or  on  adjacent  property,  is  un- 
lawful and  may  be  enjoined. 

In  Murdoch  v.  Walker  (1893)  152 
Pa.  595,  34  Am.  St.  Rep.  678,  25  Atl. 
492,  it  was  held  that  strikers  were  prop- 
erly restrained  by  injunction  from 
gathering  about  their  former  em- 
ployer's place  of  business,  and  from  fol- 
lowing his  workmen,  from  gathering 
about  their  boarding  houses,  and  from 
any  and  all  manner  of  threats,  menaces, 
intimidation,  and  opprobrious  epithets, 
ridicule,  and  annoyance  to  and  against 
said  workmen,  on  account  of  their  work- 
ing for  the  plaintift's. 

Cf.  Pierce  v.  Stablemen's  Union 
(1909)  156  Cal.  70,  103  Pac.  324,  under 
chapter  cxvill.  §  2731,  note  4. 

Contra:  In  Union  P.  B.  Co.  v.  Ruef 
( 1902 )  120  Fed.  102,  it  is  said :  "Picket- 
ing, in  and  of  itself,  when  properly 
conducted,  is  not  unlawful,  but  when 
accompanied  by  violence  or  any  manner 
of  coercion  or  intimidation  to  prevent 
persons  from  engaging  in  the  service 
of  an  employer,  it  is  unlawful." 

In  Allis-Chalmers  Co.  v.  Iron  Mold- 
ers'  Union  (1906)  150  Fed.  155,  it 
is  said  that  while  "peaceful  picketing" 
is  very  much  of  an  illusion,  yet  it  is  at 
least  theoretically  possible,  and  entirely 
lawful. 

In  Cumierland  Glass  Mfg.  Co.  v. 
Glass  Bottle  Blowers'  Asso.  (1899)  59 
N.  J.  Eq.  49,  46  Atl.  208,  it  was  held 
that  a  preliminary  injunction  would  not 
issue  upon  the  notion  that  picketing 
without  some  other  act  evidential  of 
coercion  is,  in  itself,  evidence  of  in- 
timidation, hut  that  the  decision  of  the 
question  must  depend  upon  the  circum- 
stances surrounding  each  case.  There 
must  be  taken  into  account  the  size  of 
the  guard,  the  extent  of  their  occupa- 
tion of  the  street,  and  what  they  say 
and  do. 

Loitering  upon  the  street,  picketing, 
and  patrolling  are  not  unlawful  unless 
accompanied  by  insulting,  annoying,  or 
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of  communicating  the  information  that  a  strike  is  in  progress  to 
those  who  may  resort  there  for  employment,  is  uniformly  regarded  as 
lawful,*  even  where  the  right  to  maintain  pickets  for  the  purpose  of 
persuasion  is  denied. 

threatening   conduct   toward   complain-  In  Searle  Mfg.  Co.  v.  Terry    (1905) 

ant's  employees,  or  persons  seeking  em-  56  Misc.  265,  106  N.  Y.  Supp.  438,  the 

ployment.     Levy  v.  Rosenstein    (1900)  court    modified    an    injunction    so    as 

66  _  N.  Y.  Supp.  101,  affirmed  without  not  to  prevent  the  defendants  from 
opinion    in    (1900)    56   App.   Div.   618,  peaceably  picketing  in  reasonable  num- 

67  N.  Y.  Supp.  630.  bers,  for  the  purpose  of  observation  only. 
And   in   Kerhs  v.  Rosenstein    (1900)  the  plaintiff's  premises  from  the  high- 

56  App.  Div.  619,  67  N.  Y.  Supp.  385,  ways  or  streets  in  its  vicinity,  and  en- 
affirming  31  Misc.  661,  66  N.  Y.  Supp.  deavoring  by  argument,  persuasion,  or 
42,  an  injunction  restraining,  inter  alia,  appeal  only,  to  prevent  other  persons 
"picketing"  and  "patrolling"  premises  from  becoming  employees  of  plaintiff, 
was  dissolved  upon  the  ground  that  S'Hd  from  peaceably  assembling  at  any 
there  was  not  a  sufficient  showing  that  place  or  places  in  the  city, 
the  picketing  or  patrolling  had  been  ac-  Where  it  appears  that  the  number  of 
companied  by  threats  or  intimidation,  strikers  engaged  in  picketing  at  no  time 
although  the  picketing  and  patrolling  exceeded  six  or  eight,  and  at  all  times, 
themselves  seem  to  have  been  conceded,  though  earnest,  were  sober,  quiet,  and 
McLaughlin,  J.,  who  dissented,  ap-  orderly,  it  cannot  be  said  from  that 
parently  because  he  differed  from  the  fact  alone  that  the  strikers  have  resort- 
majority  as  to  the  showing  of  intimida-  ed  to  intimidation.  Standard  Tube  & 
tion  and  violence,  admitted  that  picket-  Forhside  Go.  v.  International  Union 
ing  per  se  may  not  be  an  illegal  act,  (1899)  7  Ohio  N.  P.  87,  6  Ohio  S.  & 
and  stated  that  the  preliminary  injunc-  C.  P.  Dec.  692. 

tion,  in  restraining  without  qualifica-  '  Picketing  or  patrolling,  when  the 
tion  picketing  and  patrolling,  was  too  terms  are  used  to  designate  mere  watch- 
broad,  and  should  have  been  modified  ing  or  being  in  the  street,  should  not 
so  as  to  prevent  picketing  in  such  a  be  enjoined.  Ghristensen  v.  Kellogg 
manner  as  to  express  or  imply  a  threat,  SmtcKboard  &  Supply  Co.  ( 1903 )  110 
intimidation,  coercion,  or  force.  111.  App.  61. 

In  Mills  V.  United  States  Printing  The  maintenance,  by  striking  em- 
Co.  (1904)  99  App.  Div.  605,  91  N.  Y.  ployees,  of  pickets  to  take  the  names  of 
Supp.  185,  an  injunction  against  persons  remaining  at  work  for  their 
"picketing"  as  such  was  held  too  broad,  former  employer,  and  of  those  seeking 
the  court  saying :  "  'Picketing'  may  to  enter  his  employment,  and  to  seek 
simply  mean  the  stationing  of  men  for  by  peaceable  means,  without  intimida- 
observation.  If,  in  the  doing  of  this  tion,  to  persuade  them  to  join  the 
act  solely  for  such  purpose,  there  be  no  strikers,  is  not  unlawful,  nor  does  it 
molestation  or  physical  annoyance,  or  render  the  participating  persons  guilty 
let  or  hinderance  of  any  person,  then  of  a  conspiracy.  Karges  Furniture  Co. 
it  cannot  be  said  that  such  an  act  is  v.  Amalgarruited  Woodworkers'  Local 
per  se  unlawful.  But  'picketing'  may  Union  (1905)  165  Ind.  421,  2  L.R.A. 
also  mean  the  stationing  of  a  man  or  (N.S.)  788,  75  N.  E.  877,  6  Ann.  Gas. 
men    to    coerce    or   to    threaten,    or    to  829. 

intimidate,  or  to  halt,  or  to  turn  aside  If  it  appears  that  the  purpose  of 
against  their  will  those  who  would  go  picketing  is  to  interfere  with  those  pass- 
to  and  from  the  picketed  place  to  do  ing  into  or  out  of  the  place  of  employ- 
business,  or  to  work,  or  to  seek  work  ment  by  other  than  persuasive  means, 
therein,  or  in  some  other  way  to  hamper,  it  is  illegal ;  but  if  the  design  of  the 
hinder,  or  harass  the  free  despatch  of  picketing  is  to  see  who  can  be  the  sub- 
business  by  the  employer.  In  that  case  ject  of  persuasive  inducement,  such 
picketing  may  well  be  said  to  he  un-  picketing  is  legal.  Cumberland  Glass 
lawful.  But  the  vice  of  the  injunctive  Mfg.  Go.  v.  Glass  Bottle  Blowers'  Asso. 
order  lies  in  the  fact  that  this  word,  (1899)  59  N.  J.  Eq.  49,  46  Atl.  208. 
unqualified,  may  signify  a  lawful  act."  In  W.  £  A.  Fletcher  Co.  v.  Interna- 
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Although,  as  above  noted,  the  cases  are  not  wholly  harmonious,  the- 
preponderance  of  opinion  is  to  the  effect  that  attendance  even  in. 

tional  Asso.  (1903)  —  N.  J.  Eq.  — ,  "Picketing,  that  is,  establishing  an 
55  Atl.  1077,  the  court,  in  upholding  espionage  upon  the  works  of  any  em- 
the  right  to  maintain  pickets  for  the  ployer  of  labor  by  a  sufficient  number 
purpose  of  acquiring  such  information  of  pickets  to  accomplish  the  purpose,, 
in  regard  to  the  employer's  operations  for  the  sole  purpose  of  ascertaining 
as  may  be  discovered  by  ordinary  obser-  how  many  men  he  has  employed,  and: 
vation,  said :  "Picketing  may  be  lawful ;  ascertaining  their  names  and  where 
picketing  may  be  unlawful.  Wheth-  they  live,  is  lawful.  This  may  lawfully 
er  picketing  is  lawful  or  unlawful  de-  be  done  even  though  the  purpose  thereof 
pends  wholly  upon  the  purpose  with  is  to  report  the  same  to  the  labor  or- 
which  it  is  carried  on;  or  perhaps  it  ganization,  whose  members  will  make- 
would  be  more  accurate  to  say,  the  use  of  such  information  to  visit  such 
effect  which  is  produced  by  it.  If  the  men  at  their  homes  and  elsewhere,  and 
purpose  and  eflfect  are  to  intimidate,  to  by  persuasion,  argument,  and  entreaty 
interfere  with  the  liberty  of  workmen  induce  them  to  join  said  union,  and 
in  seeking  employment,  to  interfere  with  thereby  place  themselves  undc*'  such 
what  in  another  case  I  called  the  em-  rules  and  obligations  to  the  union  as 
player's  right  to  have  labor  flow  freely  will  result  in  quitting  said  service  un- 
to him,  so  that  a  reasonably  courageous  less  certain  terms  are  granted  to  them, 
person  would  be  restrained  from  offering  by  their  employer."  Brown  Mfg.  Co.  v. 
his  labor  to  such  employer,  then  picket-  Local  Union  (1902)  12  Ohio  S.  &  C. 
ing   is  unlawful,   and  where  the  other  P.  Dec.  753. 

necessary  conditions  for  the  interference  Strikers  have  a  right  to  maintain  a 
of  a  court  of  equity  exist,  will  be  pro-  patrol  or  picket  of  such  persons  as  they 
hibited  by  an  injunction.  If,  however,  may  detail  from  their  number  for  the- 
the  picketing  is  carried  on  for  the  mere  purpose  of  observing  who  go  to  and 
purpose  of  conveying  information,  or  from  the  place  of  employment,  to  enable 
for  the  purpose  of  conveying  informa-  them  to  exercise  the  right  which  they 
tion  to  persons  seeking  or  willing  to  have  of  trying  to  persuade  other  men 
receive  the  same,  or  even,  in  some  cases,  from  taking  their  places.  Hosier  Brew- 
tor  the  purpose  of  bringing  orderly  and  ing  Co.  v.  Oiblin  (1903)  14  Ohio  S.  & 
peaceable  persuasions  to  bear  upon  the  C.  P.  Dec.  305;  Eureka  Foundry  Co.  v. 
minds  of  men  who  desire  to  listen  to  Lehker  (1902)  13  Ohio  S.  &  C.  P.  Dec. 
the  same,  the  object  of  such  persuasions  398. 

not  including  in  any  way  the  disruption  In  Southern  R.  Co.  v.  Machinists'- 
of  an  existing  contract  for  labor,  then  Local  Union  (1901)  111  Fed.  49,  it  is 
there  may  be  no  unlawful  element  in  said  that  if  the  picketing,  the  climbing 
the  picketing,  and  carrying  it  on  may  of  adjacent  telephone  poles,  the  climb- 
found  no  action  even  at  law,  and  cer-  ing  of  fences,  the  watching  of  shops,  the 
tainly  may  not  call  for  any  interference  assemblies  in  the  streets  and  at  the 
on  the  part  of  a  court  of  equity."  entrances,    and    the   constant    and    un- 

See  also  Mills  v.  United  States  Print-  ceasing   surveillance   complained    of   im 

ing   Co.    (1904)    99   App.   Div.   605,  91  that  case  had  been  confined  to  obtaining 

N.  Y.  Supp.  185,  and  Searle  Mfg.  Co.  v.  information     and     to     unobjectionable 

Terry   (1905)    56  Misc.  265,  106  N.  Y.  social   intercourse  for  the  purposes   of 

Supp.  438,  under  note  4,  supra.  begging   and    entreating    not   to   work. 

Picketing  the  premises  where  a  strike  there  could  be  no  injunction, 
is  in  progress,  for  the  purpose  of  re-  In  Iron  Molders'  UrUon  v.  Allis-Chal- 
porting  to  a  labor  union  the  number  mers  Co.  (1908)  20  L.R.A.  (N.S.)  315, 
of  men  which  the  employer  is  able  to  91  C.  C.  A.  631,  166  Fed.  45,  a  decree 
secure,  with  a  view  to  keeping  the  union  prohibiting  picketing,  as  such,  was  re- 
informed  as  to  the  probable  success  garded  as  going  too  far,  the  court  say- 
of  the  strike,  is  not  unlawful;  and  will  ing:  "The  right  to  persuade  new  men 
not  be  enjoined  if  unaccompanied  by  to  quit  or  decline  employment  is  of 
acts  or  conduct  amounting  to  intimida-  little  worth  unless  the  strikers  may 
tion  or  coercion.  Perkins  v.  Rogg  ascertain  who  are  the  men  that  their 
(1892)   11  Ohio  Dec.  Reprint,  585.  late  employer  has  persuaded  or  is  at- 
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numbers,  for  the  purpose  of  lawfully  persuading  others  not  to  work^ 
is  permissible,*  so  long  as  it  is  not  carried  on  in  such  a  manner  as  tO' 


tempting  to  persuade  to  accept  employ- 
ment. Under  the  names  of  persuasion, 
duress  may  be  used;  but  it  is  duress, 
not  persuasion,  that  should  be  restrained 
and  punished.  In  the  guise  of  picket- 
ing, strikers  may  obstruct  and  annoy 
the  new  men,  and  by  insult  and  menac- 
ing attitude  intimidate  them  as  effec- 
tually as  by  physical  assault.  But 
from  the  evidence  it  can  always  be  de- 
termined whether  the  efforts  of  the 
pickets  are  limited  to  getting  into  com- 
munication with  the  new  men  for  the 
purpose  of  presenting  arguments  and 
appeals  to  their  free  judgments.  Pro- 
hibitions of  persuasion  and  picketing, 
as  such,  should  not  be  included  in  the 
decree." 

In  Cotter  v.  Osborne  ( 1906 )  16  Mani- 
toba L.  Rep.  395,  it  was  held  that  an 
injunction  forbidding  generally  the  be- 
setting of  plaintiffs'  premises  should 
be  modified  by  adding,  "except  for  the 
purpose  of  obtaining  and  communicat- 
ing information." 

See  also  in  this  connection,  Atchison, 
T.  &  S.  F.  B.  Co.  V.  Gee  (1905)  139 
Fed.  582,  under  note  8,  infra. 

6  In  Pope  Motor  Car  Co.  v.  Keegan 
(1906)  150  Fed.  148,  it  is  said  that 
under  proper  circumstances  and  with 
such  a  sense  of  self-restraint  as  men  can 
exercise,  picketing  may  be  properly 
conducted. 

An  injunction  restraining  defendants 
from  placing  themselves,  their  agents, 
or  confederates,  near  the  approaches  to 
the  petitioner's  premises  to  induce  per- 
sons working  for  the  petitioner  not  to 
work  for  it,  and  persons  seeking  em- 
ployment by  the  petitioner  not  to  enter 
petitioner's  employment,  "by  threats  of 
violence,  intimidation,  or  persuasion," 
is  perhaps  too  broad,  in  that  the  strikers 
are  enjoined  from  using  all  forms  of 
persuasion.  Jones  v.  Van  Winkle  Gin 
d  Mach.  Works  (1908)  131  Ga.  336, 
17  L.R.A.(N.S.)  848,  127  Am.  St.  Rep. 
235,  62  S.  E.  236. 

The  constitutional  right  of  free  speech 
may  not  be  infringed,  nor  peaceful  per- 
suasion nor  lawful  appeals  to  reason 
«r  sentiment  be  interfered  with,  by  an 
injunction  against  picketing.  Under- 
hiU  V.  Murphy  (1904)  117  Ky.  640, 
111  Am.  St.  Rep.  262,  78  S.  W.  482, 
4  Ann.  Cas.  780. 


An  injunction  will  not  be  granted 
against  enticing  away  complainant's 
employees  by  means  of  picketing  his. 
premises  and  addressing  persuasion  and 
inducements  to  such  employees  in  con- 
nection with  a  strike.  Reynolds  v.. 
Everett  (1893)  67  Hun,  294,  22  N.  Y.. 
Supp.  306,  affirmed  in  144  N.  Y.  189,  39 
N.  E.  72;  Rogers  v.  Evarts  (1891)  17 
N.  Y.  Supp.  264. 

In  Morgan  Engineering  Co.  v.  Nichols 
(1902)  13  Ohio  S.  &  C.  P.  Dec.  614, 
the  temporary  injunction  theretofore- 
allowed  was  modified,  "so  as  to  allow 
the  defendants  singly,  but  not  in  com- 
panies of  two  or  more,  to  persuade  or 
induce  in  a  peaceable  manner  the  work- 
men and  employees  of  the  plaintiff  to 
quit  their  employment;  and  singly,  but 
not  in  companies  of  two  or  more,  to 
persuade  or  induce  in  a  peaceable  man- 
ner other  men  not  in  the  employ  of  the 
plaintiff,  not  to  enter  the  employ  of  the 
plaintiff;  bvi  in  so  doing  the  said  de- 
fendants shall  not  use  any  threats,  in- 
timidation, coercion,  force,  or  violence, 
nor  shall  they  interfere  with,  molest,, 
stop,  call  at,  apply  epithets  to,  or  ridi- 
cule employees  or  workmen  of  the  plain- 
tiff going  to  or  from  their  work." 

Striking  employees  may  picket  their 
former  places  of  employment  to  prevent 
strike  breakers  from  taking  their  places 
so  long  as  they  do  not  resort  to  intimi- 
dation or  obstruct  public  thoroughfares. 
Everett-Waddey  Co.  v.  Richmond  Typo- 
graphical   Union    (1906)    105   Va.    188, 

5  L.R.A.(N.S.)  792,  53  S.  E.  273,  8 
Ann.  Cas.  798. 

See  also,  as  holding  that  picketing 
for  the  purpose  of  peaceful  persuasion 
is  not  unlawful,  Searle  Mfg.  Co.  v. 
Terry  (1905)  56  Misc.  265,  106  N.  Y. 
Supp.  438,  under  note  4,  supra;  Karges 
Furniture  Co.  v.  Amalgamated  IFood- 
workers'  Local  Union  (1905)  165  Ind. 
421,  2  L.R.A.(N.S.)   788,  75  N.  E.  877,. 

6  Ann.  Cas.  829;  W.  &  A.  Fletcher  Co. 
V.  Intemational  Asso.  (1903)  —  N.  J. 
Eq.  — ,  55  Atl.  1077;  Southern  R.  Co. 
v.  Machinists'  Local  Union  (1901)  111 
Fed.  49,  under  note  5,  supra;  Jones 
V.  Maher  (1909)  62  Misc.  388,  116  N. 
Y.  Supp.  180,  aflSrmed  without  opinion 
in  141  App.  Div.  919,  125  N.  Y.  Supp. 
1126,  under  note  7,  infra;  Eureka  Foun- 
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intimidate  persons  at  work,  or  seeking  employment,''  or  to  subject 

dry  Co.  v.  Lehker  (1902)   13  Ohio  S.  &  of  which  is  to  intimidate  plaintiff's  em- 

C.  P.  Dec.  398,  under  note  8,  infra.  ployees  and  to  prevent  them  from  con- 

7  An  injunction  will  be  granted  where  tinuing  in  their  employment,  all  mem- 
membera  of  labor  organizations  conspire  bers  who  participate  in  the  establish- 
to  interfere  with  the  management  of  ment  and  maintenance  of  such  picket, 
a  business,  and  compel  the  adoption  of  as  well  as  those  who  personally  par- 
a  particular  scale  of  wages  by  congre-  ticipate  in  the  unlawful  acts,  must  be 
gating  riotously  and  in  large  numbers  held  chargeable  with  the  results  which 
at  and  near  the  works,  for  the  purpose  experience  has  shown  almost  univer- 
of  preventing  persons  from  entering  sally  follow  the  maintenance  of  such  a 
complainant's    employment   or    remain-  system. 

ing  therein,  by  intimidation  consisting  In  Allis-Chalmers  Co.  v.  Iron  Holders' 

of  physical  force,   or  injury,  actual  or  Union    (1906)    150    Fed.    155,   evidence 

threatened,  to  person  or  property.    Con-  that  a  picket  line  had  been  systemati- 

solidated  Steel  d   Wire  Co.  v.  Murray  cally,  constantly,  and  long  maintained, 

(1897)   80  Fed.  811.  that  the  pickets  had  officers,  and  wore 

In  Mackall  v.   Ratchford    (1897)    82  emblems   of   authority,   that  they   were 

Fed.  41,  it  was  said  that  while  strikers  always    on    hand,    exercising    constant 

have   the   right  to  march   on   a  public  and  systematic  and  persistent  pressure, 

road  as  passengers,  just  the  same  as  all  that  the  workmen  were  followed  around, 

other   citizens,   they   have   no   right   to  jeered  at,  and  insulted,  that  to  protect 

make  it  a  parade  ground,  or  stop   on  the  workmen  from  annoyance,  molesta- 

its  sideways  at  frequent  intervals  and  tion,  and  violence  guards  were  employed 

by  the  hour  at  times  when  other  people  to   conduct  them  back  and  forth,   spe- 

who   have   the   same   right   are   in   the  cial  street  cars  were  hired,  and  in  some 

habit  of  using  it  for  purposes  connected  instances  board  and  lodging  provided  in 

with  their  daily  vocation.  the  place  of  employment  for  them,  that 

Where  it  appears  that  such  a  con-  numbers  of  workmen  complained  of  be- 
dition  exists  about  complainant's  plant  ing  afraid  of  injury,  that  many  refused 
that  men  seeking  work  there  stand  in  to  work,  and  others  threatened  to  quit 
fear  of  bodily  injury  to  such  a  degree  unless  protection  was  given;  that  the 
that  complainant,  for  such  reason,  is  city  police  officers  about  the  works  were 
unable  to  secure  a  sufficient  number  to  increased ;  that  there  were  many  specific 
carry  on  its  business,  and  is  compelled  acts  of  violence,  vile  and  abusive  lan- 
to  keep  what  men  it  does  employ  within  guage,  threats  of  injury  and  bodily 
its  premises,  as  in  a  fortress;  that  so-  harm,  and  one  homicide,  whereby  work- 
called  "picketing"  is  systematically  car-  men  became  terrorized  and  intimidated, 
ried  on,  and  that  all  persons  supposed  — was  held  to  show  that  the  picketing 
to  be  aiding  complainant  in  work  for-  was  maintained  in  a  threatening  and 
merly  performed  by  the  strikers  are  intimidating  manner,  notwithstanding 
approached  and  remonstrated  with ;  that  that  the  pickets,  as  a  general  rule, 
the  pickets  were  in  some  cases  them-  spoke  politely  to  the  workmen. 
selves  guilty  of  intimidating  complain-  In  Kolley  v.  Robinson  (1911)  109  C. 
ant's  workmen,  and  were  the  indirect,  C.  A.  247,  187  Fed.  415,  it  is  held  that 
if  not  the  direct,  inspiration  of  like  acts  while  workmen  have  the  right  to  quit 
of  violence  by  others,  equity  will  grant  the  service  of  an  employer  when  they 
an  injunction  against  the  continuance  choose  to  do  so,  and  may  by  peaceable 
of  such  unlawful  acts.  Allis-Chalmers  methods  persuade  others  to  quit  the 
Co.  V.  Reliable  Lodge  (1901)  111  Fed.  service,  they  may  not  go  beyond  that, 
264.  and  attempt  to  induce  laborers  who  have 

In  Union  P.  R.  Co.  v.  Ruef  (1902)  filled  the  places  abandoned  by  them  to 
120  Fed.  102,  it  was  held  that  where  a  quit  work  by  threats,  brutal  assaults, 
labor  organization  institutes  a  system  and  other  methods  of  intimidation;  and 
of  picketing  which  results  in  acts  of  accordingly,  a  decree  was  granted,  en- 
violence  and  the  use  of  threats  and  joining  the  defendants  from  congregat- 
abusive  language,  some  of  such  acts  ing  for  the  purpose  of  coercing  or  in- 
being  committed  by  the  pickets  and  timidating  plaintiff's  employees,  and 
others  by  their  sympathizers,  the  effect  from  picketing  and   threatening   in   an 
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intimidating  manner,  and  from  interfer-  Picketing  may  be  done  in  such  numbers 
ing  with  them  for  the  purpose  of  coerc-  as  to  constitute  intimidation.  Jeering 
ing  or  intimidating  them.  The  court  and  shouting  at  employees  by  strikers 
further  said  that,  although  the  case  may  constitute  intimidation.  .  .  . 
disclosed  the  employment  of  physical  Wherever  the  strikers  assume  towards 
violence,  it  is  not  necessary  to  authorize  the  employees  an  attitude  of  menace, 
the  interference  of  a  court  of  equity  then  persuasion  and  entreaty,  with 
that  coercion  should  proceed  so  far,  words  however  smooth,  may  constitute 
but  that  it  is  sufficient  that  a  body  of  intimidation  which  will  render  those 
men  are  massed  where  an  employee  is  who  use  them  liable  to  penalties  both  of 
likely  to  be  intercepted  and  subjected  the  civil  and  criminal  law." 
to  abuse  by  them  in  going  to  and  from  Picketing,  argument,  reasoning,  and 
his  place  of  employment.  entreaty   must  not   be   so   practised  or 

"A  conspiracy  to  interfere  with  the  carried  to  such  extremes  as  to  become 
plaintiff's  business  by  means  of  threats  in  effect  intimidation,  threats,  coercion, 
and  intimidation,  and  by  maintaining  or  force.  Butterick  Pub.  Go.  v.  Typo- 
a  patrol  in  front  of  his  premises,  in  graphical  Union  (1906)  50  Misc.  1,  100 
order  to  prevent  persons  from  entering   N.  Y.  Supp.  292. 

his  employment,  or  in  order  to  prevent  Workmen  may  not  only  strike,  but 
persons  who  are  in  his  employment  may,  by  picketing,  attempt  peaceably 
from  continuing  therein,  is  unlawful,  to  persuade  other  workmen  not  to  take 
even  though  such  persons  are  not  bound  their  vacant  places,  and  even  to  per- 
by  contract  to  enter  into  or  to  continue  suade  their  former  fellow  workmen  still 
in  his  employment;  and  the  injunction  remaining  in  the  service  to  leave  and 
should  not  be  so  limited  as  to  relate  join  them  in  the  strike.  Their  efforts 
only  to  persons  who  are  bound  by  exist-  to  attain  such  results,  however,  must 
ing  contracts."  Vegelahn  v.  Quntner  be  confined  to  acts  of  peaceable  per- 
(1896)  167  Mass.  92,  35  L.E.A.  722,  suasion.  Certainly  they  must  not  ex- 
57  Am.  St.  Rep.  443,  44  N.  E.  1077.  tend  to  violence,  threats,  or  even  verbal 
In  Curnberland  Glass  Mfg.  Go.  v.  Glass  abuse ;  and  if  they  do  so  extend,  they 
Bottle  Blowers'  Asso.  ( 1899 )  59  N.  J.  thereby  become  unlawful.  Jones  v. 
Eq.  49,  46  Atl.  208,  unlawful  picketing  Maher  (1909)  62  Misc.  388,  116  N.  Y. 
was  held  to  be  described  by  testimony  Supp.  180,  affirmed  without  opinion  in 
showing  that  while  the  direction  to  the  141  App.  Div.  919,  125  N.  Y.  Supp. 
guards  and  strikers  in  general  may  have    1126. 

been  to  employ  only  persuasive  methods  Equity  will  not  enjoin  picketing 
to  induce  workmen  to  quit  the  service  unless  the  pickets  are  present  in  such 
of  complainant,  or  to  refrain  from  numbers,  or  are  using  such  means,  as 
entering  into  its  service,  coercive  meas-  are  reasonably  calculated  to  frighten 
ures  were  in  fact  resorted  to,  consist-  or  intimidate  or  overawe  men  seeking 
ing  in  the  bombardment  of  complain-  employment.  Standard  Tube  d  Fork- 
ant's  office,  and  of  a  boarding  house  in  side  Go.  v.  International  Union  ( 1899 ) 
which  a  number  of  employees  were  7  Ohio  N.  P.  87,  6  Ohio  S.  &  C.  P.  Dec. 
lodged,    with    bricks    and    stones,    the    692. 

gathering  of  large  crowds  of  workmen  While  workingmen  may  use  streets 
about  the  works  and  at  the  railroad  and  highways  in  a  manner  not  incon- 
station  to  assist  in  the  interception  of  sistent  with  the  public  use,  neverthe- 
workmen,  which  crowd  Jostled  and  less  they  should  not  overstep  the  bound- 
pushed  along  newcomers  until  they  were  aries  and  use  intimidation,  and  i^ather 
landed  in  the  headquarters  of  the  in  such  a  manner  as  is  calculated  to 
strikers.  intimidate  reasonable  and  prudent  men 

In  Rogers  v.  Evarts  (1891)  17  N.  Y.  who  may  be  in  the  employ  of  the  in- 
Supp.  264,  it  is  said:  "There  may  be  dividuals  or  company  with  whom  the 
cases,  however,  where  persuasion  and  »nen  who  claim  to  be  locked  out,  or  are 
entreaty  are  not  lawful  instruments  on  strike,  were  formerly  employed, 
to  effect  the  purposes  of  a  strike.  Even  Brunsman  v.  Atherton  ( 1902 )  12  Ohio 
persuasion  and  entreaty  may  be  used  S.  &  C.  P.  Dec.  547. 
in  such  a  manner,  with  such  persistency,  The  very  gathering  of  a  crowd  of 
and  with  such  environment  as  to  con-  men  for  no  legitimate  purpose,  though 
stitute  intimidation.  Their  use  then  they  say  not  a  word,  though  they  do 
becomes  a  violation  of  law.  .  .  .  nothing  except  congregate  in  the  vicin- 
M.  &  S.  Vol.  VII.— 524. 
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them  to  undue  annoyance,'  or  to  interfere  with  free  access  to  the  em- 


ity  of  an  establishment  where  a  strike 
has  been  declared,  to  such  an  extent 
that  they  are  feared  by  the  nonunion 
workmen,  is  unlawful.  Humphryes 
Mfg.  Co.  V.  Matthias  (1902)  12  Ohio  S. 
&  C.  P.  Dec.  517. 

Picketing  in  such  large  numbers  as 
to  constitute  a  show  of  force  is  a  viola- 
tion both  of  the  rights  of  men  inter- 
cepted and  interviewed  by  the  pickets 
and  of  the  rights  of  the  employer. 
Brown  Mfg.  Go.  v.  Local  Union  (1902) 

12  Ohio  S.  &  C.  P.  Dec.  753. 
Whenever  picketing  involves  violence 

or  threats  of  violence  to  the  person  of 
the  employee,  or  coercion  of  his  mind  or 
will,  it  is  in  effect  a  nuisance  directly 
injuring  the  business  of  the  employer, 
and  his  only  adequate  remedy  is  the 
writ  of  injunction  to  prevent  the  same. 
Eureka  Foundry  Co.  v.  Lehker   (1902) 

13  Ohio  S.  &  C.  P.  Dec.  398. 
Employees  taking  the  place  of  strikers 

have  a  right  to  go  to  and  from  their 
work  without  fear  or  molestation;  and 
it  is  unlawful  to  interpose  in  the  path 
of  such  persons  in  such  numbers  as  in 
itself  to  amount  to  intimidation.  Hos- 
ter  Brewing  Co.  v.  Giblin  (1903)  14 
Ohio  S.  &  C.  P.  Dec.  305. 

When  by  words  and  acts,  their  num- 
bers, their  manner,  their  movements, 
by  annoyance  and  intimidation,  the 
members  of  an  organization  of  working- 
men  undertake  practically  to  compel 
other  workmen  to  cease  work,  they  are 
guilty  of  acts  which  constitute  a  nui- 
sance, and  they  may  be  enjoined. 
Marietta  Casting  Co.  v.  Thuma  (1903) 
28  Pa.  Co.  Ct.  248. 

For  other  instances  in  which  an  in- 
junction against  picketing  In  such  a 
manner  as  to  intimidate  has  been  grant- 
ed or  approved,  see  Beaton  v.  Ta/rrant 
(1902)  102  111.  App.  124;  Piano  £  0. 
Workers'  International  Union  v.  Piano 
<£  0.  Supply  Co.  (1906)  124  111.  App. 
353 ;  E amilton-Brown  Shoe  Co.  v.  Saxey 
(1895)  131  Mo.  212,  52  Am.  St.  Rep. 
622,  32  S.  W.  1106 ;  Jersey  City  Print- 
ing Co.  V.  Cassidy  (1902)  63  N.  J. 
Eq.  759,  53  Atl.  230;  George  Jonas 
Glass  Co.  V.  Glass  Bottle  Blowers'  Asso. 
(1911)  77  N.  J.  Eq.  219,  41  L.R.A. 
(N.S.)  445,  79  Atl.  262;  New  York 
Cent.  Iron  Works  Co.  v.  Brerman  ( 1907 ) 
105  N.  Y.  Supp.  865;  State  Line  &  8. 
R,   Co.   v.  Brown    (1902)    11  Pa.  Dist. 


R.  509;  Morris  Run  Coal  Min.  Co.  v. 
Guy   (1905)   14  Pa.  Dist.  R.  600. 

Lawfulness  of  picketing  as  affected  by 
numbers  engaged. — It  is  menacing  and 
intimidating  for  any  considerable  num- 
ber of  strikers  to  assemble  for  the  pur- 
pose of  picketing  or  persuading;  and 
so  also  would  be  the  establishment  of 
many  picketing  stations  in  the  same 
neighborhood.  Pope  Motor  Car  Co.  v. 
Keegan   (1906)    150  Fed.  148. 

In    Eureka   Foundry    Co.    v.    Lehker- 

(1902)  13  Ohio  S.  &  C.  P.  Dec.  398, 
where,  by  reason  of  the  large  number 
of  sympathizers  in  the  neighboring 
shops,  whose  sympathies  were  with  the 
striking  workmen,  and  the  intense  feel- 
ing which  had  grown  up,  it  appeared 
probable  that  any  system  of  picketing 
which  embraced  a  large  number  of 
pickets  would  lead  to  acts  of  intimida- 
tion and  violence,  the  strikers  were- 
limited  by  the  decree  of  the  court  to  a 
single  picket. 

See  also  Standard  Tube  d  Forkside 
Co.  V.  IntertMtional  Union  (1899)  7 
Ohio  N.  P.  87,  9  Ohio  S.  &  C.  P.  Dec. 
692,  under  note  4,  supra;  Morgan  En- 
gineering Co.  V.  Nichols  (1902)  13 
Ohio  S.  &  C.  P.  Dec.  614,  under  note 
6,  supra;  Brown  Mfg.  Co.  v.  Local' 
Union  (1902)  12  Ohio  S.  &  C.  P.  Dee. 
753,  and  Hoster  Brewing  Co.  v.  Giblin 

(1903)  14  Ohio  S.  &  C.  P.  Dec.  305,. 
ubi  supra. 

8  In  Mills  V.  United  States  Printing' 
Co.  (1904)  99  App.  Div.  605,  91  N.  Y. 
Supp.  185,  the  court  said:  "I  am  not. 
prepared  to  say  that  all  picketing  which 
goes  no  further  than  'persuasion  and 
entreaty'  of  those  who  are  about  to 
wprk  or  to  seek  work  or  to  do  business- 
in  the  picketed  place  is  absolutely  law- 
ful. A  wayfarer  upon  the  public 
street  should  be  free  for  peaceful 
travel.  No  man  against  my  will  has 
the  legal  right  to  occupy  the  public 
street  to  arrest  my  course  or  to  join 
me  on  my  way,  be  he  ever  so  polite  or 
gentle  in  his  insistence.  There  may  be 
no  intimidation,  and  yet  an  interrup- 
tion of  peaceful  travel.  There  may  be 
annoyance  without  danger." 

Picketing  in  proximity  to  the  shops, 
or  elsewhere  on  the  streets  of  the  city, , 
which  in  fact  annoys  or  intimidates 
complainant's  employees,  is  not  allow- 
able.    The   streets   are  for  public  use;. 
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ployer's  premises.'  Whatever  loss  the  employer  may  suffer  in  conse- 
quence of  the  social  pressure  thus  applied  would  appear,  where  this 
view  is  entertained,  to  be  regarded  as  damnum  absque  injuria. 

It  is  not  necessary,  to  render  picketing  unlawful,  that  it  should 


and  the  employees  have  the  same  right, 
neither  more  nor  less,  to  go  back  and 
forth  freely  and  without  molestation 
and  without  being  harassed  by  so-called 
arguments  and  from  being  picketed,  as 
has  any  person.  Union  P.  R.  Go.  v. 
Ruef  (1902)  120  Fed.  102. 

To  follow  one  because  he  has  taken 
employment  at  a  particular  place,  to 
spy  after  him,  to  stop  him  and  warn 
him,  to  put  him  in  fear,  to  intimidate 
him  or  coerce  him,  are  alike  unlawful. 
Franklin  Union  v.  People  (1905)  220 
111.  355,  4  L.R.A.(N.S.)  1001,  110  Am. 
St.  Rep.  248,  77  N.  E.  176. 

Where  peaceful  picketing  develops 
into  strong,  persistent,  and  organized 
persuasion  and  social  pressure  of  every 
description,  making  the  condition  of  the 
workmen  disagreeable  and  intolerable, 
followed  by  hints  of  injury,  veiled 
threats,  offensive  or  abusive  language, 
and  occasional  instances  of  assault  and 
personal  violence,  it  becomes  unlawful. 
AlUs-Chalmers  Co.  v.  Iron  Holders' 
Union  (1906)   150  Fed.  155. 

In  Eureka  Foundry  Co.  v.  Lehker 
(1902)  13  Ohio  S.  &  C.  P.  Dec.  398, 
it  is  said:  "Speaking  generally  and 
abstractly,  the  striking  workman  has 
the  right  to  persuade  another  workman 
to  his  way  of  thinking,  and,  if  possible 
to  induce  him  to  leave  the  employment 
of  his  employer  and  thus  strengthen 
the  strike ;  and  in  order  to  find  out  what 
men  are  engaged  to  take  the  places  of 
striking  workmen,  and  to  inform  him- 
self as  to  whom  he  should  address  his 
arguments,  he  may  be  present  near  the 
place  of  business  at  the  time  the  work- 
men are  going  to  or  coming  from  such 
business,  and  he  has  also  the  right  to 
speak  to  such  persons  at  those  times, 
and  to  address  his  arguments  to  them 
if  they  are  willing  to  listen  to  them. 
But  whenever  the  attempt  to  persuade 
develops  into  an  attempt  to  coerce  either 
the  mind  or  the  will,  the  legal  limit 
of  the  right  of  the  striking  workman 
has  been  passed  and  the  infringement 
upon  the  right  of  the  owner  of  the  busi- 
ness has  begun.  This  coercion  of  the 
mind  or  will  may  be  effected  in  various 
ways.    The  employee  may  be  approached 


or  followed  so  persistently  that  he  pre- 
fers to  abandon  his  position  rather  than 
be  subjected  to  such  an  annoyance.  The 
number  of  men  who  swarm  about  him 
may  be  so  great  as  to  destroy  or  sub- 
stantially affect  his  freedom  of  judg- 
ment and  action.  The  appearances  and 
manner  of  the  men  may  be  insulting 
and  intolerable.  Other  illustrations 
might  be  given,  but  these  I  think  will 
suffice  to  illustrate  the  fact  that  there 
may  be  a  coercion  of  the  mind  and  will 
which  has  no  element  of  physical  vio- 
lence or  threat  in  it." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gee 
(1905)  139  Fed.  582,  it  was  held  that 
picketing,  continued  for  more  than  a 
year  after  the  strike,  by  which  at  times 
the  paths  and  walks  were  obstructed 
and  the  persons  engaged  in  which  at 
times  acted  as  if  violence  was  intended, 
and  at  times  uttered  profanity  and  vul- 
garity, could  not  be  justified  by  a  pre- 
tense of  a  desire  to  see  who  are  at  work, 
and  to  converse  with  the  new  employees 
and  persuade  them  to  quit,  but  that  it 
was  intended  to  annoy  and  intimidate. 

9  In  American  Steel  &  Wvre  Go.  v. 
Wire  Drawers'  &  D.  M.  Unions  (1898) 
90  Fed.  608,  it  is  said:  "Even  'scabs' 
and  those  who  employ  'scabs'  in  time  of 
a  strike  have  rights  which  the  strikers 
are  bound  by  the  law  to  respect.  The 
most  important  of  these  rights  is  an 
unobstructed  access  to  the  place  where 
the  work  is  to  be  done,  over  the  streets 
and  highways  by  which  it  is  to  be  ap- 
proached. Nor  is  this  freedom  of  access 
at  all  inconsistent  with  any  right  the 
strikers  have  to  use  the  same  streets 
and  highways  for  the  lawful  conduct 
and  maintenance  of  their  strike  by  in- 
tercepting anyone  going  to  work  in 
their  place,  for  the  purpose  of  peaceful 
entreaty  or  argument  against  supplant- 
ing them." 

Nonunion  men  have  the  right  to  seek 
employment,  to  come  and  go  from  their 
work,  or  to  go  where  they  please  on 
the  public  thoroughfare  without  fear  oi- 
molestation,  threats,  violence,  or  insult 
of  any  kind.  They  have  a  right  to  come 
and  go  without  being  picketed  or  com- 
pelled to  listen  to  argument  or  persua- 
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be  accompanied  by  pbysical  violence ;  ^^  but  it  is  sufficient  that  the 
conduct  of  those  engaged  therein  is,  under  the  circumstances,  and 
having  regard  to  the  persons  to  whom  it  is  addressed,  likely  to  intimi- 
date." 

The  performance  by  strikers  of  picket  duty  on  a  public  street,  with- 
out in  any  way  obstructing  the  street,  or  interfering  with  the  rights 
of  any  other  person,  is  not,  so  long  as  it  is  confined  to  peaceable  per- 
suasion of  laborers  not  to  take  the  place  of  strikers,  an  act  which  the 
municipal  authorities  can  prevent  by  attempting  to  enforce,  against 
the  persons  so  picketing,  an  ordinance  prohibiting  loitering  on  the 
streets,  since  such  ordinance,  so  far  as  applied  to  persons  conducting 


sion,  whether  it  be  peaceful  or  irritat- 
ing. The  pickets  have  no  legal  right  to 
insist  that  any  nonunion  men  shall  lis- 
ten to  their  solicitations  if  he  is  unwill- 
ing to  do  so;  it  matters  not  how  peace- 
ful or  friendly  such  solicitations  may 
be.  GoMfield  Consol.  Mines  Co.  v.  Gold- 
field  Miners'  Union  (1908)  159  Fed. 
500. 

W  Otis  Steel  Co.  v.  Local  Union 
(1901)  110  Fed.  698;  Allis-Chalmers 
Go.  V.  Iron  Molders'  Union  (1906)  150 
Fed.  155;  Kolley  v.  Roiinson  (1911) 
109  C.  C.  A.  247,  187  Fed.  415;  Rogers 
V.  Evarts  (1891)  17  N.  Y.  Supp.  264; 
Butterick  Pub.  Co.  v.  Typographical 
Union  (1906)  50  Misc.  1,  100  N.  Y. 
Supp.  292;  Humphreys  Mfg.  Co.  v.  Mat- 
thias (1902)  12  Ohio  S.  &  C.  P.  Dec. 
517;  Hosier  Bremng  Co.  v.  GibUn 
(1903)  14  Ohio  S.  &  C.  P.  Dec.  305; 
Eureka  Foundry  Co.  v.  Lehker  (1902) 
13  Ohio  S.  &  C.  P.  Dec.  398. 

"Picketing  conducted  at  or  near  the 
entrances  of  the  works,  picketed  by  pick- 
ets in  large  bodies,  who  use  persuasion 
and  argument  seemingly  upon  its  face, 
but  in  fact  the  same  is  so  couched  and 
accompanied  by  such  demeanor  on  the 
part  of  the  pickets  that  the  same  is  in- 
tended by  the  pickets  to  be  understood, 
and  is  understood  by  those  intercepted, 
as  threats  and  intimidations,  is  unlaw- 
ful. That  which  is  persuasion,  argu- 
ment, and  entreaty  at  a  man's  fireside 
may  easily  become  a  threat  and  intimi- 
dation at  the  entrance  of  the  works  at 
which  he  is  employed.  It  is  not  alone 
what  is  actually  said  between  parties 
that  determines  its  meaning,  but  it  is 
what  is  said,  taken  in  connection  with 
the  manner  in  which  it  is  said,  the  de- 
meanor   of    the   speakers,    the   environ- 


ments of  the  parties,  that  give  what  is 
said  classification  and  meaning.  The 
question  in  such  a  case  is  not  so  much 
what  was  actually  said  as  what  was 
understood  by  the  parties  to  be  meant 
by  what  was  said."  Broum  Mfg.  Go.  v. 
Local  Union  (1902)  12  Ohio  S.  &  C.  P. 
Dec.  753. 

In  Tegelahn  v.  Guntner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077,  it  was  held  by 
a  majority  of  the  court  that  an  injunc- 
tion restraining  defendants  "from  inter- 
fering with  the  plaintiff's  business  by 
patrolling  the  sidewalk  or  street  in 
front  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of 
preventing  any  person  or  persons  who 
now  are  or  may  hereafter  be  in  his 
employment  or  desirous  of  entering  the 
same,  from  entering  it  or  continuing  in 
it;  or  by  obstructing  or  interfering  with 
such  persons  or  any  others  in  entering 
or  leaving  the  plaintiffs'  said  premises; 
or  by  intimidating,  by  threats  or  other- 
wise, any  person  or  persons  who  now  are 
or  may  hereafter  be  in  the  employment 
of  the  plaintiff,  or  desirous  of  entering 
the  same,  from  entering  it,  or  continuing 
in  it;  or  by  any  scheme  or  conspiracy 
among  themselves  or  with  others,  or- 
ganized for  the  purpose  of  annoying, 
hindering,  interfering  with  or  prevent- 
ing any  person  or  persons  who  now  are 
or  may  hereafter  be  in  the  employment 
of  the  plaintiff,  or  desirous  of  entering 
the  same,  from  entering  it,  or  from 
continuing  therein," — and  which  con- 
tained no  limitations  to  force  or  vio- 
lence,— was  proper. 

11  See  §  2703,  ante;  also  chapter 
cxvi.,  §  2668;  and  chapter  oxviil.,  § 
2727. 
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themselves  in  a  peaceable  and  orderly  manner,  disturbing  no  one  and 
committing  no  overt  act,  is  an  interference  with  the  constitutional 
right  of  personal  liberty.  ^^ 

In  accordance  with  the  principles  of  the  law  of  combination,  to 
which  reference  has  hereinbefore  been  made,  picketing,  although  car- 
ried on  in  an  unobjectionable  manner,  becomes  unlawful  where  the 
strike  is  for  an  unlawful  object.^'  Nor  does  the  fact  that  the  strike 
has  a  lawful  object  justify  unlawful  picketing." 

Picketing,  where  carried  on  in  an  objectionable  manner,  is  an  im- 
lawful  interference  with  the  rights  of  the  employer ;  *'  and,  if  damage 
results  therefrom,  is  a  private  nuisance  for  which  an  action  will  lie,'^ 
and  which  may  be  abated  by  injunction.^' 

b.  Under  statutes. — 


By  6  Gteo.  IV.  chap.  129,  §  3,  it  was  provided  that  if  any  person  shall,  by 
violence  to  the  person  or  property,  or  by  threats  or  intimidation,  or  by  molest- 
ing or  in  any  way  obstructing  another,  force  or  endeavor  to  force  any  jour- 
neyman, manufacturer,  workman,  or  other  person  hired  or  employed  in  any 
manufacture,   trade,   or   business,   to   depart   from   his   hiring,   employment,    or 


12(8*.  Lotds  V.  Gloner  (1908)  210  Mo. 
502,  15  L.R.A.(N.S.)  975,  124  Am.  St. 
Eep.  750,  109  S.  W.  30. 

13  Schwarcz  v.  International  Ladies' 
Garment  Workers'  Union  (1910)  68 
Misc.   528,   124  N.  Y.   Supp.  968. 

liVegelahn  v.  Ountner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St.  Rep. 
443,  44  N.  E.  1077. 

15  A  patrol  by  strikers  in  front  of  a 
factory,  used  in  combination  with  social 
pressure,  threats  of  personal  injury,  or 
unlawful  harm,  and  persuasion  to  break 
existing  contracts,  is  an  unlawful  in- 
terference with  the  rights  of  both  em- 
ployer and  employee,  since  it  is  a  means 
of  intimidation,  indirectly  to  the  em- 
ployer, and  directly  to  persons  actually 
employed  or  seeking  to  be  employed  by 
him.     Hid. 

16  A  patrol  of  strikers  in  front  of  a 
factory  becomes  a  private  nuisance 
when  instituted  for  the  purpose  of  in- 
terfering with  the  business.     Hid. 

Watching  or  besetting  a  man's  house 
with  a  view  to  compel  him  to  do  or  not 
to  do  what  is  lawful  for  him  not  to  do 
or  to  do  is  a  nuisance  at  common  law 
for  which  an  action  on  the  case  will  lie. 
Lyons  v.  Wilkins  [1899]  1  Ch.  255,  68 
l:  J.  Ch.  N.  S.  146,  63  J.  P.  339,  47 
Week.  Rep.  291,  79  L.  T.  N.  S.  709,  15 
Times  L.  E.  128. 


It  was  said  by  Lord  Lindley,  obiter, 
in  Quinn  v.  Leathern  [1901]  A.  C.  495, 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76, 
65  J.  P.  708,  50  Week.  Rep.  139,  85 
L.  T.  N.  S.  289,  17  Times  L.  R.  749,  that 
picketing  is  a  distinct  annoyance,  and, 
if  damage  results,  is  an  actionable 
nuisance  at  common  law. 

Proof  that  the  nuisance  was  caused 
by  an  attempt  "peaceably  to  persuade 
other  people"  is  no  defense  to  an  action 
on  the  case  for  a  nuisance  at  common 
law,  based  on  a  watching  and  besetting 
with  the  view  to  compel  a  person  to  do 
or  not  to  do  what  is  lawful  for  him  not 
to  do  or  to  do;  though  persons  may  be 
peaceably  persuaded,  provided  the  mode 
employed  to  persuade  is  not  a,  nuisance 
to  other  people.  Lyons  v.  Wilkins, 
supra. 

See  also,  to  the  same  effect,  Vulcwn 
Iron  Works  v.  Winnipeg  Lodge  (1911) 
21  Manitoba  L.  Rep.  473,  under  note  28, 
infra. 

^T  American  Steel  &  Wire  Co.  v.  Wire 
Drawers'  &  D.  M.  Unions  (1898)  90 
Fed.  608;  Eureka  Foundry  Co.  v.  Leh- 
ker  (1902)  13  Ohio  S.  &  C.  P.  Dec. 
398;  Marietta  Casting  Co.  v.  Thuma 
(1903)  28  Pa.  Co.  Ct.  248;  and  see 
also  generally,  §  2715,  post. 
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work,  or  to  return  his  work  before  the  same  shall  be  finished,  or  prevent  or 
endeavor  to  prevent  any  journeyman,  manufacturer,  workman,  or  other  person 
not  being  hired  or  employed,  from  hiring  himself  to  or  accepting  work  or  em- 
ployment from  any  person  or  persons;  or  if  any  person  shall,  by  violence  to  the 
person  or  property  of  another,  or  by  threats  or  intimidation,  or  by  molesting  or 
in  any  way  obstructing  another,  force  or  endeavor  to  force  any  manufacturer  or 
person  carrying  on  any  trade  or  business  to  make  any  alteration  in  his  mode  of 
regulating,  managing,  conducting,  or  carrying  on  such  manufacture,  trade,  or 
business,  or  to  limit  the  number  of  his  apprentices  or  the  number  or  description 
of  his  journeymen,  workmen,  or  servants,  such  person  shall  be  subject  to  a 
specified  punishment. 

This  statute  was  modified  by  22  Vict.  chap.  34,  which  provided  that  "no  work- 
man or  other  person  ...  by  reason  merely  of  his  entering  into  an  agree- 
ment with  any  workman  or  workmen,  ...  or  by  reason  merely  of  his  en- 
deavoring peaceably  and  in  a  reasonable  manner,  and  without  threat  or  intimi- 
dation, direct  or  indirect,  to  persuade  others  to  cease  or  abstain  from  work, 
.  .  .  shall  be  deemed  or  taken  to  be  guilty  of  'molestation'  or  'obstruction' 
within  the  meaning  of  the  said  act  [of  6  Geo.  IV.]." 

To  render  picketing  unlawful  under  these  provisions,  there  must 
have  been  threats  or  molestation  otherwise  than  by  endeavoring 
peaceably  and  in  a  reasonable  manner  to  persuade  others  to  cease  or 
abstain  from  work.'' 

These  provisions  were  superseded  by  §  7  of  the  conspiracy  and  protection  of 
property  act  1875,  which  imposed  a  penalty  upon  "every  person  who,  with  a 
view  to  compel  any  other  person  to  abstain  from  doing  or  to  do  any  act  which 
such  other  person  has  a  legal  right  to  do  or  abstain  from  doing,  wrongfully  and 
without  legal  authority  (1)  uses  violence  to  or  intimidates  such  other  person  or 
his  wife  or  children,  or  injures  his  property;  or  (2)  persistently  follows  such 
other  person  about  from  place  to  place ;  or  ( 3 )  hides  any  tools,  clothes,  or  other 
property  owned  or  used  by  such  other  person,  or  deprives  him  of  or  hinders  him 
in  the  use  thereof;  or  (4)  watches  or  besets  the  house  or  other  place  where  such 
other  person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place;  or  (5)  follows  such  other  person  with  two  or 
more  other  persons  in  a.  disorderly  manner  in  or  through  any  street  or  road;" 
but  which  contains  the  proviso  that  "attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  in  order  merely  to  obtain  or  communicate 
information,  shall  not  be  deemed  a  watching  or  besetting  within  the  meaning  of 
this  section.'' 

liReg.  V.  Shepherd  (1869)   11  Cox,  C.  was  "intimidation,"  "molestation,"  and 

C.  325.  "obstruction"  within  6  Geo.  IV.,  chap. 

In  Reg.  v.  Druitt   (1867)   10  Cox,  C.  129,  §  3,  as  modified  by  22  Vict.  chap. 

C.  592,  Bramwell,  B.,  in  summing  up,  34,   §   1;    though   if   done   in   a  way  to 

held  that  the  stationing  of  pickets  who  excite  no  reasonable  alarm,  and  not  to 

were    proven    to    have    used    insulting  coerce  or  annoy  those  who  were  subject 

words  and  gestures,  about  the  doors  of  to   it,   the   picketing   would   not   be   an 

an  employer  whose  workmen  had  struck,  offense. 
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It  has  been  held  that  the  effect  of  the  foregoing  statute  is  merely 
-to  visit  the  conduct  therein  described  with  the  consequences  prescribed 

by  the  act,  without  affecting  civil  liability,  legalizing  nothing  on  the 
-one  hand,  and  rendering  nothing  wrongful  on  the  other,  that  was  not 
so  before." 

The  statute  has  been  held  to  apply  where  the  premises  of  one  per- 

19  In  Ward,  L.  <&  Co.  v.  Operative  matters  in  issue  in  this  action  before 
Printers'  Assistants'  Soc.  (1906)  22  dealing  with  the  facts.  Giving  to  that 
Times  L.  R.  327,  which  was  an  action  section  the  most  careful  consideration 
for  damages  for  wrongfully  and  mali-  in  my  power,  I  come  to  the  same  con- 
sciously procuring  and  inducing  plain-  elusion  as  is  expressed  in  the  judgment 
tiffs'  employees  to  break  their  contracts  of  my  Lord.  I  cannot  see  that  this 
of  service,  and  for  nuisance,  and  for  an  section  affects  or  is  intended  to  affect 
injunction.  Lord  Justice  Vaughan  Wil-  civil  rights  or  civil  remedies.  It  legal- 
liams,  after  holding  that  as  the  picket-  izes  nothing,  and  it  renders  nothing 
ing,  which  was  carried  on  without  cans-  wrongful  that  was  not  so  before.  Its 
ing  by  violence,  obstruction,  or  other-  object  is  solely  to  visit  certain  selected 
wise,  a  common-law  nuisance,  did  not  classes  of  acts  which  were  previously 
constitute  a  criminal  offense  within  sub-  wrongful,  t.  e.,  were  at  least  civil  torts, 
section  4  of  the  conspiracy  &  protection  with  penal  consequences  capable  of  be- 
of  property  act  1875,  and  therefore  did  ing  summarily  inflicted.  This  interpre- 
not  give  plaintiffs  a  good  cause  of  ac-  tation  appears  to  me  to  satisfy  the 
tion,  said:  "When  the  act  of  1875  was  whole  language  of  the  section,  and  I 
passed,  the  employers  had  a  good  cause  can  find  no  indication  in  it  of  any  in- 
of  action  for  various  forms  of  nuisance,  tention  to  do  more.  The  classes  of  acts 
The  legislature,  by  the  act  of  1875,  gave  are  set  out  in  five  several  subsections, 
in  respect  of  some  of  these  nuisances,  as  each  of  which  must,  of  course,  be  read 
to  which  there  was  a.  civil  remedy,  a  with  the  opening  words  of  the  section, 
summary  remedy  by  summons  before  a  The  restriction  that  the  acts  referred 
magistrate  for  acts  done  for  which  pre-  to  must  in  themselves  be  at  least  civil 
viously  tliere  was  only  a  civil  remedy,  torts  is  plainly  expressed  by  the  pres- 
And  it  seems  to  me  that  the  words  in  ence  ot  the  word  'wrongfully,'  which  ap- 
the  first  clause  of  the  section,  'wrongful-  plies  equally  to  all  the  classes,  and  the 
ly  and  without  legal  authority,'  were  in-  penal  consequences  which  are  by  the 
troduced  for  the  very  purpose  of  limit-  section  attached  to  these  wrongful  acts, 
ing  the  remedy  by  criminal  prosecution  as  well  as  the  procedure  by  which  they 
to  cases  so  tortious  as  to  give  a  civil  are  to  be  inflicted,  are  clearly  set  forth, 
remedy.  The  summons  before  the  magis-  What,  then,  is  the  effect  of  the  excep- 
trate  and  the  punishment  on  conviction  tion  which  is  made  by  the  last  para- 
were  enacted  by  way  of  an  additional  graph  of  the  section?  In  my  opinion, 
remedy  to  the  civil  remedy  before  exist-  that  part  of  the  section  does  exactly 
ing.  Taking  this  view,  t  am  of  opin-  what  its  language  expresses,  and  no 
ion  that  there  is  no  evidence  to  support  more.  It  expressly  excepts  a  subclass  of 
the  aflirmative  flnding  of  the  jury."  acts  (which  otherwise  might  be  held  to 
And  Lord  Justice  Moulton,  in  arriving  be  within  the  class  specified  in  subsec- 
at  the  conclusion  that,  in  support  of  tion  4)  from  the  operation  of  the  see- 
the plaintiff's  claim  with  regard  to  tion;  i.  e.,  it  does  not  attach  the  addi- 
picketing,  it  must  be  shown  that  the  tional  penal  consequences  to  acts  which 
defendants  were  guilty  of  a  common-  come  within  that  subclass.  It  leaves 
law  nuisance,  said:  "In  connection  with  them  exactly  as  they  were  before.  If 
that  part  of  the  case  which  relates  to  they  were  civil  torts,  they  remain  so. 
picketing,  frequent  reference  has  been  If  they  were  previously  criminal  in 
made  to  §  7  of  the  conspiracy  and  pro-  their  nature,  their  criminality  and  its 
tection  of  property  act  1875,  and  I  pro-  punishment  are  unaffected  by  the  sec- 
pose  therefore  to  examine  the  meaning  tion." 
of  that  section,  and  its  bearing  on  the 
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son  have  been  beset  with  a  view  to  compel  another.*'  Attendance  in 
order  to  persuade  workmen  not  to  work  for  the  person  sought  to  be 
compelled,**  or  for  the  purpose  of  informing  them  that  if  they  will 
go  elsewhere,  their  expenses  will  be  paid  and  work  found  for  them,** 
is  not  attending  merely  to  obtain  or  communicate  information,  with- 
in the  meaning  of  the  exception  therein  made.  Attendance  at  railway 
stations  or  steamer  landings  where  workmen  are  likely  to  arrive  who 
have  been  engaged  to  take  the  places  of  strikers  may  constitute  watch- 
ing and  besetting  within  the  meaning  of  the  statute.*' 

The  employment  in  the  statute  of  the  words  "wrongfully  and  un- 
lawfully" does  not  render  it  necessary  to  show  the  illegality  of  the 
watching  and  besetting  by  other  evidence  than  that  which  proves  the 
acts  themselves  unless  some  reasonable  justification  for  such  acts  is 
consistent  with  the  evidence.**  Instances  of  conduct  which  have  been 
held  to  amount  to  a  violation  of  this  statute  are  given  below.*' 

The  conspiracy  and  protection  of  property  act  1875  has  in  its  turn  been  super- 
seded by  the  trade  disputes  act  1906,  which  provides    (§  2)   with  reference  to 


80  Lyons  v.  Wilkins  [1899]  1  Ch.  255, 
68  L.  J.  Ch.  N.  S.  146,  63  J.  P.  339,  47 
Week.  Rep.  291,  79  L.  T.  N.  S.  709,  15 
Times  L.  R.  128. 

m  Lyons  v.  Wilkins  [1899]  1  Ch.  255, 
s.  c.  on  appeal  from  judgment  granting 
interlocutory  injunction  [1896]  1  Ch. 
811,  65  L.  J.  Ch.  N.  S.  601,  74  L.  T. 
N.  S.  358,  45  Week.  Rep.  19,  60  J.  P. 
325;  Walters  v.  Cfreen  [1899]  2  Ch. 
696,  68  L.  J.  Ch.  N.  S.  730,  81  L.  T.  N. 
S.  151,  63  J.  P.  742,  48  Week.  Rep.  23, 
15  Times  L.  R.  532. 

22  In  Gharnooh  v.  Court  [1899]  2  Ch. 
35,  68  L.  J.  Ch.  N.  S.  550,  63  J.  P.  456, 
47  Week.  Rep.  633,  80  L.  T.  N.  S.  564,  it 
was  held  that  attending  by  representa- 
tives of  a  union  at  the  landing  place  of 
1  vessel  bringing  men  who  had  been  en- 
gaged to  take  the  places  of  strikers,  and 
informing  them  that  if  they  would  go  to 
other  places  to  work,  their  expenses 
would  be  paid  and  work  would  be  found 
for  them,  and  providing  several  of  the 
men  with  railway  tickets  to  other 
places,  and  money,  was  not  attending  in 
order  merely  to  obtain  or  communicate 
information,  but  in  order  to  hold  out 
inducements  to  the  men  to  go  elsewhere, 
with  a  view  to  deprive  the  masters  of 
their  assistance,  and  so  compel  them  to 
conduct  their  business  in  accordance 
with  the  requirements  of  the  strikers; 
and  therefore  not  within  the  proviso  of 


§  7,  subsec.  4,  of  the  conspiracy  a.nd 
protection  of  property  act  1875. 

2S  OfKimock  v.  Court,  supra,  in  which 
it  is  said  that  there  is  nothing  in  the 
statute  to  limit  its  operation  to  a  place 
habitually  frequented  by  a  workman, 
such  as  the  house  where  he  resides  or 
the  place  where  he  works;  but,  on  the 
contrary,  in  using  the  words  "place 
where  he  happens  to  be,"  the  statute 
seems  to  embrace  any  place  where  the 
workman    is    found,    however    casually. 

2*  Lyons  v.  Wilkins  [1899]  1  Ch.  255, 
68  L.  J.  Ch.  N.  S.  146,  63  J.  P.  339, 
47  Week.  Rep.  291,  79  L.  T.  N.  S.  709, 
15  Times  L.  R.   128. 

25  In  Smith  v.  Thomasson  (1890)  16 
Cox,  C.  C.  740,  62  L.  T.  N.  S.  68,  54 
J.  P.  596,  evidence  that  defendant,  with 
other  pickets,  was  stationed  by  a  gate 
out  of  which  workmen  had  to  come; 
that  when  the  men  got  out  of  the  gate, 
there  was  a  cry  raised,  "They  are  com- 
ing;" that  the  men  then  went  down  the 
street,  followed  by  defendant  and  a 
crowd  with  hostile  actions  and  gestures, 
— was  held  to  warrant  a  conviction  for 
"persistently  following,"  under  §  7  of 
the  conspiracy  and  protection  of  prop- 
erty act  1875. 

A  conviction  was  held  to  be  proper 
where  it  was  proved  that  the  accused, 
a  loeked-out  engineer,  had  formed  one 
of  a  hostile  and  disorderly  crowd,  which 
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picketing  that  "it  shall  be  lawful  for  one  or  more  persons  ...  in  contem- 
plation or  furtherance  of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place 
where  a,  person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  if 
they  so  attend  merely  for  the  purpose  of  peacefully  obtaining  or  communicating 
information,  or  of  peacefully  persuading  any  person  to  work  or  to  abstain  from 
working." 

It  has  been  held  that  this  statute  does  not  alter  the  offense  created 
by  §  Y  of  the  conspiracy  and  protection  of  property  act  1875,  but 
merely  makes  valid  a  defense  which  may  and  must  be  established  by 
the  evidence.** 

It  does  not  confer  a  right  to  enter  upon  private  property  against  the 
will  of  the  owner,  the  words  "at  or  in"  not  being  the  equivalent  of  "in 
or  on,"  and  it  is  therefore  not  available  as  a  justification  for  a  tres- 

27 

Can.  Crim.  Code,  §  501,  provides:  "Everyone  is  guilty  of  an  offense  .  .  . 
who,  wrongfully  and  without  lawful  authority,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing  anything  which  he  has  a  lawful  right  to  do,  or  to 
do  anything  from  which  he  has  a  lawful  right  to  abstain, — -(a)  uses  violence  to 
such  other  person,  or  his  wife  or  children,  or  injures  his  property;  or  (b)  intimi- 
dates such  other  person,  or  his  wife  or  children,  by  threats  of  using  violence  to 
him,  her,  or  any  of  them,  or  of  injuring  his  property;  or  (c)  persistently  fol- 
lows such  other  person  about  from  place  to  place ;  or  ( d )  hides  any  tools,  clothes, 
or  other  property  owned  or  used  by  such  other  person,  or  deprives  him  of,  or 
injures  him  in  the  use  thereof;  or  (e)  with  one  or  more  other  persons,  follows 
such  other  person  in  a  disorderly  manner  in  or  through  any  street  or  road;  or 
(f)  besets  or  watches  the  house  or  other  place  where  such  other  person  resides 
or  works,  or  carries  on  business,  or  happens  to  be." 

Can.  Crim.  Code,  §  503,  provides  that  "everyone  is  guilty  of  an  offense  .  .  . 
who  .  .  .  beats  or  uses  any  violence  to,  or  makes  any  threat  of  violence 
against,  any  such  person,  with  intent  to  hinder  or  prevent  him  from  working  at 

was  following  three  workmen,  "booing  ants  with  wrongfully  and  without  legal 
and  shouting  at  them,"  with  the  view  authority  following  certain  persons 
of  compelling  them  to  abstain  from  from  their  working  place  to  their  homes, 
working  for  their  employers,  and  that  and  from  their  homes  to  their  working 
the  accused  had  voluntarily  joined  the  place,  with  a  view  to  compelling  them 
crowd,  and  followed  along  with  it  in  to  abstain  from  doing  work  which  they 
pursuit  of  the  three  workmen,  although  had  a  legal  right  to  do,  and  with  watch- 
it  was  not  proved  that  he  had  person-  ing  and  besetting  their  working  place 
ally  "booed"  and  shouted.  Mackinlay  v.  and  their  homes,  "contrary  to  the  eon- 
Fart  (1897)  25  Sc.  Sess.  Cas.  4th  series  spiracy  and  protection  of  property  act 
(J.  C.)   7,  35  Scot.  L.  R.  32,  5  Scot.  L.  1875,  §  7." 

X    152  ^"^  Larkvn  v.  Belfast  Harbour  Comrs, 

"28  WiUon  v.  Renton  [1910]  S.  C.  (J)  [1908]  2  I.  E.  (K.  B.)  214.    "What  was 

32,  47  Scot.  L.  R.  209,  6  Adam,  166  (as  legalized  by  the  statute  is  an  operation 

digested  in  Butterworth's  Yearly  Digest  conducted  outside,  though  near  to,  the 

1910,  p.  611 ) ,  in  which  it  is  held  that  property  of  the  person  who  might  be  in- 

consequently   intimidation  need  not  be  juriously  affected." 
averred  in  a  complaint  charging  defend- 
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-or  exercising  such  trade,  business,  calling,  or  occupation,  or  on  account  of  his 
having  worked  at  or  exercised  the  same." 

It  should  be  noted  that  the  first  of  the  foregoing  statutory  provi- 
sions, while  closely  following  §  7  of  the  English  conspiracy  and  pro- 
tection of  property  act  1875,  does  not  contain  the  exception  therein 
made  in  favor  of  attending  for  the  purpose  of  obtaining  or  communi- 
cating information. 

The  Canadian  decisions  hold  picketing  to  be  unlawful  even  for  the 
purpose  of  peaceful  persuasion.*' 

2707.  — miscellaneous. — Strikers  may  lawfully  state  their  griev- 

.  ances,  either  publicly  or  privately ;  *  being,  of  course,  answerable  for 

.  any  libelous  statements ;  *  and  may  present  their  cause  to  the  public 

in  newspapers  and  circulars  in  a  peaceable  way,  with  no  attempt  at 

coercion.*    They  may  have  parades,  where  the  parade  is  not  made  a 


88  In  Krug  Furniture  Go.  v.  Berlin 
'Union  (1903)  5  Ont.  L.  Rep.  463,  an 
■employer  was  held  entitled  to  an  injunc- 
tion restraining  the  defendants  from 
interfering  with  his  employees  by  means 
of  a  system  of  espionage,  accompanied 
by  threats  and  abusive  language. 

In  Cotter  v.  Oshome  (1909)  18  Mani- 
toba L.  Rep.  471,  an  action  for  an  in- 
junction and  damages,  it  was  held  that 
'the  picketing  or  besetting  of  the  plain- 
tiflf's  shops,  with  the  object  of  coercing 
employees  or  inducing  them  to  cease 
■working,  was  unlawful, — citing  Lyons 
V.  Wilkins  [1899]  1  Ch.  255,  68  L.  J. 
■Ch.  N.  S.  146,  63  J.  P.  339,  47  Week. 
Rep.  291,  79  L.  T.  N.  S.  709,  15  Times 
L.  R.  128,  and  Charnock  v.  Court  [1899] 
2  Ch.  35,  68  L.  J.  Ch.  N.  S.  550,  63  J.  P. 
456,  47  Week.  Rep.  633,  80  L.  T.  N.  S. 
.564.  And  in  the  opinion  of  the  court  of 
first  instance,  it  is  stated  that  such 
conduct  is  also  unlawful  under  §  501 
of  the  Canada  Crminal  Code. 

In  Vulcan  Iron  Works  v.  Winnepeg 
Lodge  (1911)  21  Manitoba  L.  Rep.  473, 
it  was  said  in  the  court  of  first  in- 
stance that  where  an  employer  desires 
to  employ  workmen,  and  a  number  of 
men  post  themselves  on  the  approaches 
to  his  shop  for  the  purpose  of  persuad- 
ing men  not  to  work  for  him,  or  seek 
employment  from  him,  such  conduct 
would  support  an  action  for  a  common 
law  nuisance,  and  proof  that  the  means 
made  use  of  was  peaceable  persuasion 
would  afford  no  defense;  but  the  evi- 
dence in  the  case  then  under  considera- 


tion   showed    that   violence    had    some- 
times been  threatened  by  the  pickets. 

In  Le  Roi  Min.  Co.  v.  Bossland  Min- 
ers' Union  (1901)  8  B.  C.  370,  an  in- 
junction was  granted  in  the  terms  of 
the  order  made  by  Farwell,  J.,  in  the 
Taff  Vale  R.  Co.  v.  Amalgamated  Soc. 
[1901]  A.  C.  426,  1  B.  R.  C.  832,  70  L. 
J.  K.  B.  N.  S.  905,  65  J.  P.  596,  50 
Week.  Rep.  44,  85  L.  T.  N.  S.  147,  17 
Times  L.  R.  698,  against  "watching  or 
besetting,"  or  causing  to  be  watched  or 
beset,"  certain  railway  stations,  tracks, 
and  crossings,  "or  the  approaches  there- 
to, or  the  places  of  residence,  or  any 
place  where  they  may  happen  to  be,  of 
any  workman  employed  by  or  propos- 
ing to  work  for  the  plaintiffs,  for  the 
purpose  of  persuading  or  otherwise  pre- 
venting persons  from  working  for  the 
plaintiffs." 

1  Collard  v.  Marshall  [1892]  1  Ch. 
571,  61  L.  J.  Ch.  N.  S.  268,  66  L.  T.  N. 
S.  248,  40  Week.  Rep.  473,  set  out  in 
§  2715,  note  13,  post.  Jensen  v.  Cooks' 
&  W.  Union  (1905)  39  Wash.  531,  4 
L.R.A.(N.S.)  302,  81  Pac.  1069;  Cook 
V.  Dolan   (1897)   19  Pa.  Co.  Ct.  401. 

2  A  labor  union  and  its  members  who 
participate  may  be  held  liable  in  dam- 
ages for  libel  for  issuing  a  circular 
falsely  charging  an  employer  with  em- 
ploying inferior  scab  labor  in  prosecut- 
ing his  business.  Parker  v.  Bricklayers' 
Union  (1889)  10  Ohio  Dec.  Reprint, 
458. 

3  Beck  V.  Railway  Teamster,^'  Protec- 
tive  Union    (1898)    118  Mich.   497,   42 
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•cover  for  unlawful  picketing,*  and  may  establish  a  camp  and  have 
speeches  (free  from  incendiary  language),  to  attract  and  gain  con- 
verts to  their  way  of  thinking.^  They  may  display  banners  or  placards 
in  the  street,  announcing  the  pendency  of  the  strike,®  where  such  dis- 
play is  not  part  of  a  scheme  to  threaten  and  intimidate ; ''  but  may  be 
enjoined  from  thus  announcing  the  pendency  of  a  strike  against  a 
business  man  long  after  the  strike  has  ended  by  the  installation  of  a 
new  set  of  employees  and  the  old  ones  finding  other  employment, 
since  the  only  object  of  it  must  be  to  injure  the  one  against  whom 
the  strike  was  declared.' 

Strikers  may,  as  an  incident  to  a  strike  for  a  lawful  purpose,  post 
in  their  place  of  assembly  the  names  of  those  who  contribute  to  the 
strike  fund,  and  of  those  who  refuse  to  contribute.' 

The  presentation,  by  representatives  of  a  labor  union,  to  an  em- 


L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13;  My  Maryland  Lodge  v.  Adt 
(1905)  100  Md.  238,  68  L.R.A.  752,  59 
Atl.  721. 

4  In  Cooh  V.  Dolan  (1897)  19  Pa.  Co. 
■Ct.  401,  it  is  said  that  while  the  high- 
ways can  undoubtedly  be  used  by  large 
bodies  of  men  for  parades  within  rea- 
sonable limits,  a  parade  which  is  con- 
fined to  a  limited  piece  of  public  road 
before  a  place  of  employment,  and  which 
is  repeated  two  or  three  times  a  day  for 
ten  days  or  two  weeks,  loses  the  char- 
;acteri8tics  of  a  legitimate  parade,  and 
when  directed  against  the  interests  of 
the  owner  of  land  over  which  the  road 
passes,  and  when  indulged  in  contrary 
to  express  command,  becomes  a  trespass. 

See  also,  to  similar  effect,  MacTcall  v. 
Ratchford  ( 1897 )  82  Fed.  41,  set  out  in 
§  2706,  note  7.  ante. 

5  Cook  V.  Dolan,  supra. 

6  The  bearing  of  a  placard  through 
the  streets,  announcing  the  pendency  of 
a  strike,  is  not  in  itself  an  unlawful 
means  of  publishing  the  fact  that  a 
strike  is  going  on,  where  there  is  no 
actual  interference  with  the  employer 
or  the  men  employed  in  the  place  of  the 
strikers.  M.  Steinert  &  Sons  Go.  v. 
Tagen  (1911)  207  Mass.  394,  32  L.E.A. 
(N.S.)  1013,  93  N.  E.  584. 

Where  the  complaint  did  not  allege 
any  special  injury,  or  show  that  any 
unlawful  act  was  committed,  an  injunc- 
tion was  refused  against  a  labor  union 
conspiring  to  injure  plaintiff's  business 
by  placards  or  mottoes  on  the  streets, 
io  the  effect  that  plaintiff  was  opposed 


to  labor  unions.  De  Pear  v.  Cooks' 
Union  (1895)  27  Chicago  Legal  News, 
387. 

7  The  display  of  banners  by  strikers 
in  front  of  plaintiff's  premises,  which 
are  alleged  and  found  as  a  fact  to  have 
formed  part  of  a  scheme  to  prevent  by 
threats  and  intimidation,  persons  in  the 
employment  of  the  plaintiff  from  contin- 
uing therein,  and  to  prevent  other  per- 
sons from  entering  into  such  employ- 
ment, is  not  simply  a  libel  upon  the 
plaintiiTs  business,  but  is  a  nuisance 
such  as  a  court  of  equity  will  grant 
relief  against.  Sherry  v.  Perkins  ( 1888 ) 
147  Mass.  212,  9  Am.  St.  Rep.  689, 
17  N.  E.  307. 

*  M.  Steinert  &  Sons  Co.  v.  Tagen 
(1911)  207  Mass.  394,  32  L.R.A.(N.S.) 
1013,  93  N.  E.  584.  In  this  case  it  ap- 
peared that  within  a  few  days  after  the 
strike  was  declared,  plaintiff  secured 
men  to  take  the  places  of  the  strikers, 
has  had  ever  since  an  adequate  force, 
and  is  not  seeking  any  new  men;  that 
of  the  eleven  men  who  left  the  plain- 
tiff's employ,  eight  soon  secured  and 
still  have  new  employment  in  the  same 
kind  of  work  as  before,  and  three  have 
left  the  state;  and  that  a  short  time 
after  the  strike  began  the  organization 
with  which  the  defendant's  labor  union 
was  affiliated  ceased  to  aid  the  strikers 
any  further.  It  was  held  that  it  was 
necessarily  to  be  inferred  from  these 
facts  that  the  strike  had  come  to  an 
end. 

9  Rogers  v.  Evarts   (1891)    17  N.  Y. 
Supp.  264. 
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ployer  against  -whoni  a  strike  has  been  declared,  of  an  agreement  for 
signature,  embodying  the  conditions  upon  which  union  men  -will  re- 
enter employment,  is  not  unlawful.'" 

2708.  Lawfulness  of  strike  as  affected  by  existence  of  receivership. — 
Employees  of  a  receiver,  although  pro  hac  vice  officers  of  the  court, 
may  peaceably  quit  their  employment  in  a  body  where  the  purpose 
of  the  strike  is  a  proper  one,  although  their  action  may  inconvenience 
the  receiver;  '  but  where  they  combine  and  conspire  to  quit  with  an 
improper  object,  they  thereby  commit  a  contempt  of  court.*  And 
those  who  combine  and  conspire  with  employees  thus  to  quit,  or  who, 
as  officials  of  labor  organizations,  issue  orders  to  quit  or  to  strike,  with 
an  intent  to  embarrass  the  court  in  administering  the  property,  ren- 
der themselves  liable  for  contempt.' 

Any  interference  with  the  possession  of  a  receiver  by  attempts  to 
control  the  management,  or  cripple  the  property,  or  hinder  or  obstruct 
its  operation,  or  intimidate  the  employees  or  persons  desirous  of  ob- 
taining employment,  or  any  acts  of  violence  directed  against  such  re- 
ceiver or  the  property  or  employees,  in  pursuance  of  a  conspiracy  to 
cripple  the  operation  of  the  business  intrusted  to  the  receiver,  is  a 
contempt  of  the  court  appointing  him.* 

1"  /.  F.  Parkinson  Go.  v.  Building  nition  of  the  labor  union,  so  that  its 
Trades  Council  (1908)  154  Cal.  581,  21  officers  should  be  consulted  in  the  oper- 
L.R.A.(N.S.)  550,  98  Pac.  1027,  16  ation  and  management  of  a  railroad  in 
Ann.  Cas.   1165.  which  they  had  no  interest  and  of  which 

i  Be   Higgins    (1886)    27    Fed.    443;    they    were    not    employees, — an    object 
Arthur  V.  Oalces   (1894)  25  L.R.A.  414,    which,    in   the   court's   opinion,   plainly 
4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,    made  their  acts  illegal. 
24  U.  S.  App.  239,  63  Fed.  320,  9  Am.        Any  unlawful   interference  with   the 
Grim.  Rep.  169.  operation  of  a  road  in  the  hands  of  a 

8  In  Re  Higgins,  supra,  it  was  held  receiver  is  a  contempt  of  the  court 
to  be  "a  gross  contempt  of  court,  wholly  because  it  is  a  disobedience  or  resist- 
unreasonable  and  unjustifiable,"  for  the  ance  by  a  person  to  a  lawful  order  of 
employees  of  receivers  of  a  railroad  the  court.  Thomas  v.  Cincinnati,  N.  0. 
lawfully  in  the  hands  of  the  Federal  <£  T.  P.  R.  Co.  (1894)  4  Inters.  Com. 
courts  to  confederate  and  combine  to  Rep.  788,  62  Fed.  803. 
cease  work,  and  to  induce  and  force  ^  Re  Higgins  (1886)  27  Fed.  443. 
others  to  quit,  and  to  hinder  and  delay  *Ilid;  Frank  v.  Denver  £  R.  G.  R. 
the  operation  of  the  railway,  thereby  Go.  (1885)  23  Fed.  757;  United  States 
damaging  the  property  in  possession  of  v.  Kane  ( 1885 )  23  Fed.  748 ;  Arthur  v. 
the  court,  solely  because  a  certain  em-  Oakes  (1894)  25  L.R.A.  414,  4  Inters, 
ployee  had  been  discharged  as  incompe-  Com.  Rep.  744,  11  C.  C.  A.  209,  24  U. 
tent  and  for  absence  without  leave,  and  S.  App.  239,  63  Fed.  310,  9  Am.  Crim. 
his  reinstatement  refused  at  the  demand  Rep.  169 ;  Secor  v.  Toledo,  P.  dc  W.  R.  Go. 
of  the  labor  organization.  The  court  (1877)  7  Biss.  513,  Fed.  Cas.  No.  12,- 
declared  itself  satisfied  from  the  fact  605;  King  v.  Ohio  d  M.  R.  Go.  (1877) 
that  the  great  majority  of  the  strikers  7  Biss.  529,  Fed.  Cas.  No.  7,800;  Water- 
were  not  aware  of  any  reason  for  the  house  v.  Comer  (1893)  19  L.R.A.  403, 
orders  to  strike  that  the  reason  given  5  Inters.  Com.  Rep.  564,  55  Fed.  149'. 
therefor  was  a  mere  pretense,  and  that  Where  the  employees  of  a  railroad 
the  real  motive  was  to  compel  the  recog-    company    whose    property     is     in    the 
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2709.  Strike  as  an  unlawful  interference  with  interstate  commerce, 
or  an  obstruction  of  the  mails. — (Kefusal  of  railway  employees  to  han- 
dle cars  or  freight,  in  furtherance  of  strike  against  owner  of  cars  or 
carrier  of  freight,  as  a  violation  of  the  interstate  commerce  act,  see 
chapter  cxviii.,  §  2737.) 

An  unlawful  combination  in  restraint  of  interstate  or  foreign  com- 
merce may  exist  among  labor  organizations,  although  their  original 
purpose  and  general  character  is  lawful.^  Where  the  object  of  the 
strike  has  a  direct  tendency  to  further  the  legitimate  interests  of  the 
strikers,  it  cannot  be  regarded  as  a  conspiracy  to  interfere  with  inter- 
state commerce  and  the  transportation  of  the  mails. ^  But  where  the 
purpose  of  the  strikers  is  not  such  as  to  render  the  strike  justifiable, 
it  may  be  regarded,  where  it  has  that  effect,  as  a  conspiracy  to  obstruct 
and  retard  the  passage  of  the  mails,*  or  as  a  violation  of  the  Federal 
anti-trust  act.^ 


hands  of  a  receiver,  by  concert  of  action 
quit  work  and  take  possession  of  and 
obstruct  the  movement  of  engines  and 
cars,  they  may  be  punished  for  con- 
tempt. Be  Doolittle  (1885)  23  Fed. 
544. 

In  Re  Waia^h  R.  Go.  (1885)  24  Fed. 
217,  it  was  held  that  notice  to  the  fore- 
man of  shops  of  a  railroad,  requesting 
him  to  stay  away  from  work  until  the 
difficulty  was  settled,  ending  with  the 
phrase,  "but  in  no  wise  are  you  to  con- 
sider this  an  intimidation,"  signed  by 
the  chairman  of  the  committee  of  strik- 
ing employees,  is  a  threat;  and,  where 
the  railroad  is  in  the  hands  of  a  re- 
ceiver, renders  him  guilty  of  contempt 
of  court. 

The  act  of  a  union  in  ordering  a 
strike  is  in  direct  contravention  of  the 
order  of  the  court,  directing  the  receiv- 
ers to  operate  the  plant,  where  coupled 
with  intimidation  of  some  of  the  em- 
ployees, rendering  the  strike  order  some- 
thing more  than  a  mere  invitation  to 
quit  work.  United  States  v.  Weber 
(1902)  114  Fed.  950. 

1  United  States  v.  Workingmen's 
Amalgamated  Council  (1893)  26  L.K.A. 
158,  54  Fed.  994,  affirmed  in  (1893)  6 
C.  C.  A.  258,  13  U.  S.  App.  426,  57  Fed. 
85. 

2  A  charge  of  conspiracy  to  interfere 
with  interstate  commerce  and  the  trans- 
portation of  the  mails  is  not  sustained 
by  evidence  of  a  combination  of  railway 
employees  to  obtain  higher  wages.    Wo- 


iash  R.  Co.  v.  Eannaham,  (1903)  121 
Fed.  563. 

In  Hopkins  v.  United  States  (1898) 
171  U.  S.  578,  43  L.  ed.  290,  19  Sup. 
Ct.  Eep.  40,  it  was  said  by  way  of 
illustration  that  an  agreement  among 
themselves  by  locomotive  engineers,  iire- 
men,  or  trainmen,  engaged  in  the  serv- 
ice of  an  interstate  railroad,  not  to 
work  for  leas  than  a  certain  named  com- 
pensation, the  indirect  effect  of  which 
would  be  to  enhance  the  cost  of  trans- 
porting interstate  freight,  would  not 
necessarily  for  that  reason  be  in  re- 
straint of  interstate  trade  or  commerce. 

4  A  combination  to  inflict  pecuniary 
injury  on  the  owner  of  cars  by  compel- 
ling the  railway  companies  to  give  up 
using  his  cars,  and  on  their  refusal  to 
yield  to  compulsion,  to  inflict  pecuniary 
injury  on  them  by  inciting  their  em- 
ployees to  quit,  is  unlawful  as  a  con- 
spiracy to  obstruct  the  mails,  where  its 
members  intend  to  stop  all  mail  trains 
as  well  as  other  trains.  Thomas  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  (1894) 
4  Inters.  Com.   Rep.  788,  62   Fed.  803. 

It  will  be  no  defense  to  a  prosecution 
for  conspiracy  to  obstruct  and  retard 
the  passage  of  the  mails  that  obstruc- 
tion was  effected  by  merely  quitting  em- 
ployment, where  the  motive  of  quitting 
was  to  retard  the  mails,  and  had  noth- 
ing to  do  with  the  terms  of  the  em- 
ployment. Thomas  v.  Cincinnati,  N.  0. 
d  T.  P.  R.  Co.  (1894)  4  Inters.  Com. 
Kep.  788,  62  Fed.  803;  United  States  v. 
Cassidy  (1895)  67  Fed.  698. 
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The  relations  of  the  general  government  to  interstate  commerce  and 
the  transportation  of  the  mails  are  such  as  authorize  a  direct  interfer- 
ence to  prevent  a  forcible  obstruction  thereof ;  *  and  the  government 
may,  under  the  4th  section  of  the  anti-trust  act  of  July  2,  1890,  en- 
join the  consummation  of  a  conspiracy  or  combination  to  hinder  the 
operation  of  railroads  engaged  in  interstate  commerce.' 

2710.  Right  of  employer  to  complain  of  operation  of  union  by-laws. — 
(For  a  discussion  of  the  closely  related  question  whether  a  person  suf- 
fering a  loss  of  patronage  may  complain  of  a  hj-law  by  which  the  com- 
bination against  him  is  made  effective,  see  chapter  cxviii.,  §  2738.) 

It  is  generally  conceded  that  where  a  strike  is  for  an  unlawful  pur- 
pose, or  is  in  violation  of  the  strikers'  contracts  of  employment,  any 


An  engineer  who  uncoupled  his  en- 
gine from  .a  mail  train  and  retained 
possession  of  it  for  two  hours,  when  he 
extinguished  the  fire,  drew  the  water 
from  the  boiler,  and  abandoned  it,  may 
be  found  guilty  of  conspiring  to  ob- 
struct the  mails,  in  violation  of  Rev. 
Stat.  §  3995,  U.  S.  Comp.  Stat.  1901,  p. 
2716.  United  States  v.  Stevens  (1877) 
2  Haskell,  164,  Fed.  Gas.  No.  16,392. 

In  United  States  v.  Cassidy  (1905) 
67  Fed.  698,  Morrow,  District  Judge, 
charging  the  jury,  said  that  a  strike  by 
a  combination  of  railroad  employees  is, 
in  itself,  unlawful  if  the  concerted  ac- 
tion is  knowingly  and  wilfully  directed 
by  the  parties  to  it  for  the  purpose  of 
obstructing  and  retarding  the  passage 
of  the  mails,  or  in  restraint  of  trade 
and  commerce  among  the  states. 

6  The  stopping  of  transportation  of 
goods  and  merchandise  In  transit  from 
state  to  state,  to  and  from  foreign  coun- 
tries, which  is  caused  by  a  strike  of  all 
the  members  of  labor  organizations  in 
a  certain  city,  in  all  kinds  of  business, 
in  an  attempt  to  compel  the  employ- 
ment of  none  but  union  men  in  a  cer- 
tain business,  is  an  unlawful  restraint 
of  commerce,  in  violation  of  the  act  of 
Congress.  United  States  v.  Working- 
men's  Amalgamated  Council  ( 1893 )  26 
L.R.A.  158,  54  Fed.  994,  affirmed  in 
(1893)  6  C.  0.  A.  258,  13  U.  S.  App. 
426,    57    Fed.    85. 

Rule  twelve  of  an  association  of  loco- 
motive engineers,  styled  the  Brother- 
hood of  Locomotive  Engineers,  which 
provides:  "That  hereafter  when  an 
issue  has  been  sustained  by  the  grand 
chief,  and  carried  into  effect  by  the 
Brotherhood   of   Locomotive    Engineers, 


it  shall  be  recognized  as  a  violation  of 
the  obligations  if  a  member  of  the- 
Brotherhood  of  Locomotive  Engineers, 
who  may  be  employed  on  a  railroad  run 
in  connection  with  or  adjacent  to  said 
road,  to  handle  the  property  belonging 
to  said  railroad  or  system  in  any  way 
that  may  benefit  said  company  with 
which  the  Brotherhood  of  Locomotive 
Engineers  are  at  issue,  until  the  griev- 
ances or  issues  or  difference  of  any  na- 
ture or  kind  have  been  amicably  set- 
tled," is  plainly  a  rule  or  agreement  in 
restraint  of  trade  or  commerce,  and 
violative  of  §  1  of  the  act  of  Congress 
of  July  2,  1890.  Waterhouse  v.  Comer 
(1893)  19  L.R.A.  403,  5  Inters.  Com. 
Rep.  564,  55  Fed.  149. 

A  combination  of  railway  employees 
to  inflict  pecuniary  injury  on  the  owner 
of  cars  used  in  interstate  commerce,  by 
compelling  the  railway  companies  to- 
give  up  using  his  ears,  and  upon  their 
refusal  to  do  so,  to  Inflict  pecuniary 
injury  upon  them  by  a  strike,  is  a. 
violation  of  the  Federal  anti-trust  act. 
Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R.. 
Go.  (1894)  4  Inters.  Com.  Rep.  788,  62 
Fed.   803. 

SiJe  Dels  (1895)  158  U.  S.  565,  39 
L.  ed.  1093,  15  Sup.  Ct.  Rep.  900. 

Tin  United  States  v.  Elliott  (1894) 
62  Fed.  801,  affirmed  in  (1894)  5  Inters. 
Com.  Rep.  48,  64  Fed.  27 ;  United  States- 
V.  Agler  (1894)  62  Fed.  824.  The  in- 
junctive remedy  is  available  to  the 
government  only.  An  individual  can^ 
only  sue  for  threefold  damages.  Se& 
National  Fireproofing  Co.  v.  Masori/ 
Builders'  Asso.  (1909)  26  L.R.A.(N.S.). 
148,  94  C.  C.  A.  535,  169  Fed.  259. 
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means  in  furtherance  thereof,  however  innocent  in  itself,  may  be  con- 
sidered as  an  invasion  of  the  employer's  rights.  Accordingly,  although 
the  point  seems  never  to  have  been  expressly  decided,  the  employer - 
■would  have  the  right  to  complain  of  the  enforcement  of  a  union  by-law 
by  which  such  a  strike  is  made  effective. 

But  where  the  strike  is  lawful  in  itself,  may  disciplinary  measures 
taken  by  the  union  be  considered  as  unjustifiably  interfering  with 
the  employer's  right  to  a  free  flow  of  labor?  The  answer  to  this, 
question  will  depend  upon  whether  such  measures  are  to  be  regarded 
as  so  coercive  in  their  tendency  as  to  amount  to  intimidation;  and 
this  in  turn  will  depend  on  the  severity  of  the  measures  and  the  con- 
sequences attendant  upon  an  acceptance  of  the  alternative. 

In  one  instance  it  has  been  held  that  the  effect  of  such  measures  is- 
not  so  to  interfere  with  a  free  choice  as  to  entitle  an  employer  to  en- 
join the  enforcement  by  a  union  of  its  rule  disciplining  members, 
working  with  nonunion  men.^ 

But  in  another  case  ^  it  has  been  held  that  a  labor  union  cannot  im- 

1  Jetton-Dekle  Lumber  Co.  v.  Mather  laws,  in  a  strike  whose  object  is  legal, 
(1907)    53   Fla.   969,  43   So.  590.     The  it  is  justifiable  and  legal.     To  this  the 
court,  referring  to  the  use  by  the  union  obvious  reply  is  that  the  rule  of  freedom 
of   moral   coercion   upon    its   respective  to  contract  is  founded  upon  principles 
members    by   fines    and   threats    of   ex-  of  public  policy,  that  each  party  to  a 
pulsion,  said:     "This  was  a  risk  volun-  contract    is    interested    in    the    freedomi 
tarily   assumed  by  the  members  enter-  of  the  other  party,  that  it  can  make  no> 
ing  the  unions,  and  if  no  longer  willing  difference  to  the  public  or  to  the  em- 
to    pay    the    price, — if    the    advantages  ployer   (who,  in  the  present  case,  is  the- 
derived   are   not   equal   to   the   burdens  other  party)  that  the  person  intimidat- 
asssumed, — each   member   has   a   perfect  ed  is  or  is  not  a  member  of  the  society 
right  to  withdraw  from   the  union,   to  intimidating.     In  either  case  the  injury 
seek    to   get   back    his    former    employ-  is  the  same  and  is  from  the  same  cause ; 
ment,    and   to   be   protected   therein   by  namely,  intimidation.     The  workman  is- 
the  injunction  still  in  force."  no   longer   free.      .      .      .     An   opposite 

2  In  L.  D.  WillcuU  £  Sons  Co.  v.  doctrine  leads  to  strange  conclusions. 
Driscoll  (1908)  200  Mass.  110,  23  For  instance,  if  ten  men,  banded  to- 
L.R.A.  (N.S.)  1236,  85  N.  E.  897,  it  is  gether,  undertake  by  coercion  to  keep- 
held  that  the  principle  that  the  right  two  other  men  from  entering  an  em- 
of  an  employer  to  a  reasonably  free  ployment,  and  they  do  this  in  order  to 
labor  market  is  not  subject  to  coercion  force  the  employer,  for  lack  of  ability 
or  intimidation  by  injury  or  threats  of  to  get  the  two,  to  employ  them  (the- 
injury  to  the  persons  or  property  of  ten),  the  employer's  right  to  a  free 
laborers  standing  in  the  market  to  meet  market  is  invaded;  and  if  he  suffers 
him  should  apply  to  the  coercion  and  thereby,  he  may  proceed,  either  in 
intimidation  exerted  by  labor  unions  equity  or  law,  against  the  ten;  but  if 
upon  their  members  by  fines  or  threats  the  ten  men  first  induce  the  two  other 
of  fines.  The  court,  in  the  course  of  men  to  enroll  themselves  in  the  same 
its  discussion,  said:  "It  is  urged,  how-  organization  with  the  ten,  then,  it  Is 
ever,  that  although  this  method  of  in-  said,  the  ten  men  may,  by  fines  or 
timidation  is  generally  an  invasion  of  threats  of  fines,  so  intimidate  the  two 
the  employer's  right  to  a  free  market,  men  as  to  frighten  them  from  the  em- 
and  therefore  illegal,  yet,  when  the  in-  ployer;  and  that  such  intimidation  is 
timidation  is  exerted  by  a  union  upon  no  violation  of  the  employer's  right.  A 
its  members  in  accordance  with  its  by-  rule  of  law  which  leads  to  such  incon- 
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pose  fines  upon  its  members  to  coerce  them  to  join  a  strike,  to  the 
injury  of  their  employer. 

sistencies  is  not  to  be  adopted.  It  does  a  hard  one?  May  not  the  coercion  upon 
not  distinguish  between  coercion  and  him  sometimes  be  most  severe  and  ef- 
iioneoercion,  but  between  organized  fective?  Such  is  not  a  free  choice,  and 
coercion  and  sporadic  coercion.  It  a  market  filled  with  such  men  is  not  a 
makes  a  distinction  entirely  for-  reasonably  free  market.  .  .  .  If  it 
eign  and  immaterial  to  the  ground  be  said  that  without  fines  the  same  re- 
upon  which  the  right  to  a  free  suit  may  be  indirectly  reached  by  the 
market  is  based.  If  it  be  said  that  organization  by  exercising  two  rights, 
fines  are  not  in  themselves  illegal,  and  namely,  the  right  to  expel  a  member  and 
that  consequently  their  use  cannot  be  the  right  to  charge  an  initiation  fee 
illegal,  the  answer  is  that  when  they  upon  his  return,  and  since  the  same 
are  used  as  a  method  of  coercion,  and  result  may  thus  be  legitimately  reached, 
create  a  kind  of  coercion  inconsistent  nobody  is  harmed  if  it  be  reached  by 
with  the  right  of  a  person,  they  are,  fine,  the  reply  is  that  if  the  purpose  of 
as  against  that  person's  right,  illegal,  expulsion  and  the  subsequent  initiation 
If  it  be  said,  as  we  have  heard  it  said,  fee  be  each  a  part  of  one  and  the  same 
that  fines  are  innocent  and  cannot  be  transaction,  namely  the  imposition  of 
illegal,  because  they  are  used  by  all  a  fine,  and  the  two  acts  are  in  substance 
governments  as  a  method  of  punishing  the  procedure  by  which  the  intimida- 
criminals,  the  answer  is  that  if  the  tion  by  fine  is  exercised,  and  such  is 
principle  is  true  that,  what  a  govern-  the  intention,  then  there  may  be  a 
ment  may  do  to  punish  for  crime,  in-  strong  reason  for  holding  that  such  a 
dividuals  or  societies  may  do  to  en-  procedure  is  one  imposing  a  fine,  and 
force  private  rights,  then  it  follows  that  should  be  treated  as  such.  Ordinarily, 
a  by-law  providing  for  imprisonment  or  however,  each  separate  act  should  be 
even  death  may  be  legal.  If  it  be  said  treated  by  itself  and  its  validity  judged 
that  the  member  fined  may  take  his  by  itself.  The  fact  that,  separately  and 
choice  either  to  leave  the  organization  independently  executed,  they  incident- 
or  abide  by  its  rules,  to  which  he  has  ally  may  have  the  effect  of  a  fine  is 
before  assented,  and  that  where  there  immaterial  on  the  question  of  the  right 
is  a  choice  there  can  be  no  coercion,  to  fine.  The  fact  that  a  result  may  be 
the  answer  is  that  in  almost  every  con-  incidentally  reached  in  one  way  does 
ceivable  case  of  coercion  short  of  an  not  show  that  the  same  result  may  be 
actual  overpowering  of  the  physical  lawfully  reached  in  another  way." 
forces  of  the  victim,  there  is  a  choice.  That  an  employee  cannot,  by  surren- 
The  highwayman  who  presents  his  dering  his  own  right  to  object  to  inter- 
cocked  pistol  to  the  traveler,  and  de-  ference  with  his  employment,  affect  the 
mands  his  purse  under  pain  of  instant  rights  of  his  employer,  is  also  held  in 
death  in  case  of  refusal,  offers  his  vie-  Coons  v.  Ghrystie  (1898)  24  Misc.  296, 
tim  a  choice.  He  may  either  give  up  53  N.  Y.  Supp.  668,  which  involved 
his  purse  and  live,  or  refuse  and  die.  the  right  of  an  employer  to  enjoin  the 
In  Ca/rew  v.  Rutherford  (1870)  106  union  against  causing  his  workman  to 
Mass.  1,  8  Am.  Rep.  287,  the  victim  abandon  his  service  because  he  was  not 
had  a  choice  either  to  pay  a  fine  or  a  member  of  the  organization  of  em- 
take  the  consequences  of  a  refusal.  And  ployers  recognized  by  the  union,  and 
so  the  member  of  a  labor  union  has  the  where  the  workmen  had  agreed  that 
choice  either  to  pay  the  fine  or  leave  they  would  not  accept  employment  from 
the  union.  Is  it  difficult  to  realize  what  nonmembers,  in  which  it  was  said:  "It 
that  choice  is  in  these  days  of  organized  may  be  that  such  an  agreement  would 
labor?  Is  it  too  much  to  say  that  be  valid  as  between  the  society  and  its 
many  times  it  is  very  difiicult,  indeed,  members,  and  that,  as  a  condition  to  the 
practically  impossible,  for  a  workman  right  to  demand  benefits  from  the 
to  get  bread  for  himself  and  his  family  society,  the  members  might  be  held  to 
by  working  at  his  trade,  unless  he  is  the  observance  of  its  terms.  Here,  how- 
a  member  of  a  union  ?  It  is  true  he  ever,  the  workmen  had  found  it  desirable 
has  a  choice  between  paying  his  fine  and  to  work  for  the  plaintiff,  notwithstand- 
not  paying  it,  but  is  it  not  frequently  ing   their   society's   rules,    and   the   de- 
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2711.  Interference  with  employer  as  an  exercise  of  the  right  of  com- 
_petition. — It  being  an  established  principle  that  any  loss  occasioned 
by  the  exercise  by  another  of  the  right  to  compete,  even  where  exer- 
■oised  in  combination  with  others,*  is  damnum  absque  injuria,  the  at- 
tempt has  sometimes  been  made,  by  giving  the  term  "competition"  a 
broad  application  to  all  conflicts  of  temporal  interests,^  to  invoke  this 
principle  to  enlarge  the  extent  to  which  striking  employees  may  in- 
terfere with  the  employer's  labor  supply.  But  while  the  strikers  may 
perhaps  be  properly  considered  as  in  competition  with  the  employer, 
so  far  as  their  own  labor  is  concerned,^  it  has  been  held  that  a  labor 
union  cannot  be  considered  as  a  competitor  with  the  employer  in  the 
labor  market,  so  as  to  justify  interference  with  the  free  flow  of  labor 
to  him.*  l^or  can  the  use  of  threats  and  intimidation  for  the  pur- 
pose of  preventing  others  from  working  for  the  employer  be  justified 


fendants,  instead  of  dealing  with  the 
matter  as  one  between  the  society  and 
the  individual  member,  such  as  it  ac- 
tually was,  chose  to  remedy  the  infrac- 
tion by  breaking  up  the  plaintiff's  busi- 
ness. In  this  they  departed  from  the 
commendable  purposes  of  a  trades  union, 
and  employed  the  machinery  of  their 
organization  for  purposes  of  oppression 
of  an  innocent  party  who  may  well  ap- 
ply to  a  court  of  equity  for  relief  from 
a  threatened  continuance  of  such  acts." 

See  also  in  this  connection  the  con- 
curring opinion  of  Davis,  J.,  in  People 
ex  rel.  Doyle  v.  New  York  Benev.  Soc. 
(1875)  6  Thomp.  &  C.  85,  wherein  he 
says  that  a  by-law  which  in  effect  for- 
bids the  members  of  a  union  to  work 
at  their  trade  at  such  prices  as  they 
choose,  and  compels  them  to  join  in  a 
strike,  by  punishing  those  who  refuse 
to  do  so,  is  void  as  against  public  policy. 

The  coercive  effect  of  a  fine  is  dis- 
cussed in  Hynes  v.  Fisher  (1883)  4 
Ont.  Hep.  60,  as  follows:  "It  is  true 
the  masters  have  not  used  force  or  vio- 
lence to  prevent  the  four  men  from  get- 
ting work;  but  they  have  used  a  very 
effectual  means,  and  quite  sufficient 
power  to  answer  their  purpose.  They 
impose  a  fine  upon  any  of  their  body 
who  violate  the  order,  and  it  is  plain 
that  no  member  of  such  an  association 
desires  to  put  himself  in  opposition  to 
or  to  set  at  defiance  the  body  to  which 
lie  belongs.  He  must  therefore  submit 
to  the  order  pronounced  under  pain  of 
violation.  Payment  of  the  fine  might 
mot  even  save  any  such  dissentient  from 
M.  &  S."  Vol.  VII.— 525. 


expulsion  from  the  association.  To  say 
that  a  fine  is  not  a  pressure  in  the  na- 
ture of  intimidation  and  force  as  power- 
ful at  times  as  physical  force,  threatened 
or  actual,  is  to  disregard  the  ordinary 
experiences  of  life." 

1  See  Mogul  8.  8.  Co.  v.  McGregor 
[1892]  A.  C.  25,  61  L.  J.  Q.  B.  N.  S. 
295,  66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P. 
101 ;  Pickett  v.  Walsh,  ( 1906 )  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  272,  72  N.  E.  753,  7  Ann.  Cas.  638. 

2  See  dissenting  opinion  of  Holmes, 
J.,  in  Vegelahn  v.  Guntner  (1896)  167 
Mass.  92,  35  L.E.A.  722,  57  Am.  St. 
Rep.  443,  44  N.  E.  1077. 

3  The  combination  of  labor  unions 
and  their  members  to  strike,  and  fur- 
ther, to  enforce  the  strike,  and  if  pos- 
sible to  bring  the  employers  to  terms 
by  preventing  them  from  obtaining  other 
workmen,  is  not  unlawful,  because 
grounded  on  just  cause  or  excuse;  being 
the  economic  advancement  of  the  laborer 
and  the  competition  of  labor  against 
capital.  Allis-Chalmers  Co.  v.  Iron 
MoJdcrs'    Union    (1906)    150   Fed.    155. 

4  George  Jonas  Glass  Co.  v.  Glass  Bot- 
tle Blowers'  Asso.  (1907)  72  N.  J.  Eq. 
653,  66  Atl.  953.  The  court  said :  "In- 
ducing the  employees  of  a  person  to 
leave  their  employment,  or  others  not 
to  accept  his  employment,  for  the  pur- 
pose of  crippling  his  business,  where  the 
organization  offering  the  inducement  is 
not  engaged  in  any  business,  competitive 
or  otherwise,  and  which  has  no  need  of 
the  labor,  and  no  reason  for  interfering 
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on  the  ground  that  they  are  done  in  the  course  of  labor  competition 
for  the  promotion  of  the  welfare  of  union  laborers.* 

2712.  Exaction  of  money  from  employer  as  condition  of  not  calling 
or  continuing  strike. —  (For  decisions  relating  to  the  exaction  of 
money  as  a  condition  of  not  instituting  or  continuing  a  boycott,  see 
chapter  oxviii.,  §  2739.) 

It  is  unlawful  to  induce  one's  employees  to  quit  or  not  to  re-enter 
one's  employment,  for  the  purpose  of  exacting  from  him  a  sum  of 
money  which  he  is  under  no  legal  obligation  to  pay ;  *  and  one  from 
whom  money  has  been  thus  exacted  may  recover  it,  together  with  any 
damages  which  may  have  been  occasioned  by  the  putting  of  the  threat 
into  execution.'  Such  conduct  may  also  amount  to  the  crime  of  ex- 
tortion.* 


beyond  the  avowed  purpose  of  over- 
throwing the  complainant  in  the  stand 
which  it  has  taken  against  the  demand 
of  the  organization,  that  it  shall  union- 
ize its  factory,  is  not  the  competition 
which  the  law  recognizes  or  upholds, 
for  'the  result  which  they  seek  to  ob- 
tain cannot  come  directly  from  anything 
they  do  within  the  regular  line  of  their 
business  as  workers  competing  In  the 
labor  market.  It  can  only  come  from 
action  outside  of  the  province  of  work- 
ingmen,  intended  directly  to  injure  an- 
other.' " 

6  Barnes  v.  Chicago  Typographical 
Union  (1908)  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann. 
Cas.  54. 

2  State  V.  Dalton  (1908)  134  Mo.  App. 
.517,  114  S.  W.  1132. 

^Carew  v.  Rutherford  (1870)  106 
Mass.  1,  8  Am.  Rep.  287. 

One  who  has  been  coerced  by  a  threat 
to  strike,  into  paying  a  sum  of  money 
demanded  by  a  union  either  as  a  fine  for 
violating  an  agreement  to  employ  union 
labor  only,  or  for  the  purpose  of  reim- 
bursing the  union  for  making  an  in- 
vestigation to  determine  whether  the 
employer  was  using  nonunion  labor, 
may  recover  it  in  an  action  therefor; 
but  it  is  a  question  for  the  jury  whether 
the  employer  submitted  to  the  demand 
rather  than  be  put  to  the  inconvenience 
and  delay  of  hiring  other  workmen,  or 
whether  he  was  obliged  either  to  pay 
the  sum  demanded  or  abandon  the  per- 
formance of  his  contracts  in  consequence 
of  inability  to  obtain  other  workmen. 
Burke  v.  Fay  (1908)  128  Mo.  App.  690, 
107  S.  W.  408. 


4  In  People  v.  Barondess  (1892)  133 
N.  y.  649,  31  N.  E.  240,  the  court  in 
reversing  the  decision  reported  in 
(1891)  61  Hun,  571,  16  N.  Y.  Supp. 
436,  adopted  the  dissenting  opinion  of 
Daniels,  J.,  therein,  who  held  that  a 
threat  made  by  the  representative  of 
strikers  that  he  would  not  permit  them 
to  return  to  work  unless  the  employer 
should  pay  him  a  sum  of  money,  al- 
though terms  of  settlement  had  been 
negotiated  which  were  satisfactory  to 
the  strikers,  was,  under  the  circum- 
stances, a  threat  to  do  an  unlawful  in- 
jury to  the  property  of  the  employer, 
so  as  to  create  the  offense  of  extortion, 
under  §  552  of  the  Penal  Code,  which 
declares:  "Extortion  is  the  obtaining 
of  property  from  another  with  his  con- 
sent induced  by  a  wrongful  use  of  force 
or  fear,  or  under  color  of  official  right," 
and  §  553,  declaring  that  "fear  such  as 
will  constitute  extortion  may  be  induced 
by  a  threat  to  do  an  unlawful  injury 
to  the  person  or  property  of  the  in- 
dividual threatened,  or  to  any  relative 
of  his,  or  to  any  member  of  his  family."^ 
The  circumstances  of  the  case  above 
referred  to  were  that  the  employer,  a 
manufacturer  of  garments,  had  on  hand 
a  quantity  of  material  cut  up  and  ready 
for  manufacturing,  which  must  be  man- 
ufactured within  a  definite  period  in 
order  to  be  salable;  that  the  employer 
at  the  time  had  become,  by  the  discharge 
of  the  persons  who  had  been  employed 
by  it  in  pursuance  of  the  terms  of  the 
settlement  of  the  strike,  incapable  of 
proceeding  with  the  manufacture  of 
these  garments,  and  had  placed  itself 
and  the  business  carried  on  by  it  in  a. 
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2713.  Effect  of  statutes  permitting  workmen  to  organize. — (As  to  the 

effect  of  statutes  permitting  workmen  to  combine  upon  legality  of 
boycott,  see  chapter  cxviii.,  §  2740.  As  to  scope  and  effect  of  stat- 
utes legalizing  interference  with  another's  employment,  see  chapter 
cxvi.,  §  2688.) 

While  the  various  statutes  which  in  terms  authorize  combinations 
of  workmen  are  held  to  legalize  strikes,  so  far  as  criminal  responsibil- 
ity is  concerned,^  unless  unlawful  means  are  used,*  they  do  not  oper- 
ate to  relieve  the  strikers  from  civil  liability  for  acts  which  otherwise 
are  regarded  as  infringing  upon  the  rights  of  the  employer.* 

state  of  entire  dependence  upon  the  in-  McFwrlin  (1904)  43  Misc.  591,  18  N, 
dividuals  who  had  been  engaged  in  the  Y.  Grim.  Eep.  412,  89  N.  Y.  Supp.  527. 
strike.  s  The  effect  of  a  statute  which  pro- 
See  also  People  v.  Wei/nseimer  ( 1907 )  videa  "that  it  shall  not  be  unlawful  for 
117  App.  Div.  603,  102  N.  Y.  Supp.  any  two  or  more  persons  to  unite,  com- 
579,  where  a  demand  on  the  part  of  the  bine,  or  bind  themselves  by  oath,  cove- 
president  of  a  labor  union  for  a  certain  nant,  agreement,  alliance,  or  otherwise, 
sum  of  money  from  a  plumbing  con-  to  persuade,  advise,  or  encourage,  by 
tractor  before  he  would  permit  the  peaceable  means,  any  person  or  persons 
striking  plumbers  to  resume  work,  after  to  enter  into  any  combination  for  or 
the  contractor  had  agreed  to  accede  to  against  leaving  or  entering  into  the 
their  demands,  was  held  to  be  extortion,  employment   of   any  other   person,   per- 

1  In  Cumberland  Olass  Mfg.  Co.  v.  sons,  or  corporation,"  is  simply  to  ren- 
Glass  Bottle  Blowers'  Asso.  (1899)  59  der  innocent,  as  against  the  public,  an 
N.  J.  Eq.  49,  46  Atl.  208,  it  is  said  that  act  which,  previous  to  its  passage,  was 
the  purpose  of  the  New  Jersey  act  of  a  misdemeanor  and  punishable  by  indict- 
1883,  p.  36,  permitting  combinations  ment;  but  it  does  not  take  away,  or  in 
of  workmen,  was  undoubtedly  to  legalize  any  wise  aflfect,  any  private  rights 
strikes.  which  may  arise  out  of  acts  which  are 

The    effect   of   the   trade   union    act,  legalized    by    that    legislation.      Frank 

1871,  and  the  conspiracy  and  protection  v.  Herold   ( 1902 )   63  N.  J.  Eq.  443,  52 

of  property  act,  1875,  is  to  legalize  com-  Atl.  152. 

binations  to  strike.     Lyons  v.  Wilkins        This  view  of  the  statute  is  affirmed 

[1896]    1   Ch.   811,   65   L.  J.   Ch.  N.   S.  by  a  decision  of  the  court  of  errors  and 

601,  74  L.  T.  N.  S.  358,  45  Week.  Rep.  appeals  in   George  Jonas   Glass  Co.  v. 

19,  60  J.  P.  325.  Glass  Bottle  Blowers'  Asso.   (1911)    77 

See  also,  to  the  same  purport,   Gih-  N.   J.   Eq.    219,    41   L.E.A.(N.S.)    445, 

son  V.  Lawson   [1891]   2  Q.  B.  545,  17  79  Atl.  262,  affirming  72  N.  J.  Eq.  653, 

Cox,  C.  C.  366,  65  L.  T.  K.  S.  573,  61  66  Atl.  953,  where  it  is  said  that,  what- 

L.  J.  Mag.  Gas.  N.  S.  9;   Com.  ex  rel.  ever  may  have  been  the  purpose  of  its 

Valette  V.  Sheriff  (1881)   15  Phila.  393,  framer,    there    are    constitutional    ob- 

set  out  in  §  2716,  note  3,  post.  staclea  in  the  way  of  construing  it  as 

2  Although  N.  Y.  Penal  Code,  §  170,  permitting  the  adoption  of  peaceable 
declares  that  orderly  and  peaceable  as-  measures  for  inducing  workmen  to  quit 
sembling  or   co-operation  of   employees  or  refuse  to  enter  the  employment. 

to  obtain  an  advance  in  wages  is  not  a  In  Connett  v.  United  Hatters  (1909) 

criminal   conspiracy,   yet  under   §    168,  76  N.  J.  Eq.  202,  74  Atl.  188,  it  is  said 

subd.  5,  making  it  unlawful  to  conspire  that  the  statute,  even  if  applicable  to 

together  to  prevent  another  from  exer-  a  civil  controversy,  has  no  application 

cising  a  lawful  trade  or  calling,  or  do-  where  means  other  than  peaceable  are 

ing  any  other  unlawful  act,  by  threats  used. 

and    intimidation,    it    is    unlawful    for  In  Johnston  Harvester  Co.  v.  Mein- 

employees  to  attempt  to  obtain  an  ad-  hardt  (1880)  9  Abb.  N.  C.  393,  60  How. 

vance  in  wages  by  any  of  the  means  pro-  Pr.  168,  it  was  held  that  the  New  York 

hibited  by  the  latter  section.    People  v.  statute   (Laws  of  1870,  chap.  19  which 
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2714.  Remedies  of  persons  aggrieved;  civil  suits. —  (As   to   pleading 
and  practice,  see  footnote.^) 


permits  "the  orderly  and  peaceable  as- 
Bembling  or  co-operation  of  persons  em- 
ployed in  any  profession,  trade,  or 
handicraft,  for  the  purpose  of  securing 
an  advance  in  the  rate  of  wages  or  com- 
pensation, or  for  the  maintenance  of 
such  rate,"  does  not  shield  a  person 
from  liability  for  his  action  in  intimi- 
dating or  coercing  a  fellow  laborer  so 
that  he  shall  leave  his  employers'  serv- 
ice. The  court  said:  "Such  conduct 
is  in  its  nature  a  trespass  upon  the 
rights  of  business  of  the  employer.  If 
he  compels,  by  assault  or  violence,  by 
threats,  by  acts  of  coercion,  a,  fellow 
craftsman  to  leave  the  employ  of  an- 
other, he  commits  an  offense  against  the 
rights  of  such  person,  which  is  hardly 
distinguishable  from  an  act  which 
should  itself  injure  or  destroy  the  prod- 
uct of  that  man's  labor.  It  is  a  direct 
injury  to  property  rights,  and  may  be 
regarded  as  the  sole  proximate  cause  of 
such  injury,  for  the  laborer  in  such 
cases  has  not  freedom  of  action,  and 
cannot  himself  be  deemed  to  take  any 
voluntary  part  in  the  transaction." 

The  Pennsylvania  statute  of  May  8, 
1869  (P.  L.  1869,  p.  1260),  which  de- 
clares it  to  be  lawful  for  laboring  men 
to  form  societies  for  their  mutual  aid, 
benefit,  and  protection,  and  the  act  of 
June  14,  1872  (P.  L.  1872,  p.  1175), 
which  provides  that  it  shall  be  lawful 
for  any  laborer  or  laborers,  etc.,  act- 
ing either  as  individuals  or  associates, 
to  refuse  to  work  or  labor  for  any 
person  or  persons  whenever  in  his  or 
her  or  their  opinion  the  wages  paid  are 
insufficient,  or  the  treatment  of  em- 
ployees brutal  or  offensive,  or  the  con- 
tinued labor  for  such  employer,  etc., 
would  be  contrary  to  the  rules  or  by- 
laws of  any  club,  society,  or  organiza- 
tion to  which  he  may  belong,  without 
subjecting  any  person  or  persons  so 
refusing  to  work  or  labor  to  prosecu- 
tion or  indictment  for  conspiracy, — do 
not  justify  the  conduct  of  one  who 
knowingly  seeks  to  induce  apprentices 
to  violate  a  stipulation  in  their  inden- 
tures against  joining  any  labor  union. 
Flacous  v.  Smith  (1901)  199  Pa.  128, 
54  L.R.A.  640,  85  Am.  St.  Rep.  779, 
48  Atl.  894. 

The  provisions  of  West  Virginia  Code 
of   1899,  p.   1053,  §  14,  "nor  shall  any 


person  or  persons  or  combinations  of 
persons,  by  force,  threats,  menace,  or 
intimidation  of  any  kind,  prevent  or 
attempt  to  prevent  from  working  in  or 
about  any  mine  any  person  or  persons 
who  have  the  lawful  right  to  work  in 
or  about  the  same,  and  who  desire  so  to 
work;  but  this  provision  shall  not  be 
so  construed  as  to  prevent  any  two  or 
more  persons  from  associating  them- 
selves together  under  the  name  of 
Knights  of  Labor,  or  any  other  name 
they  may  desire,  for  any  lawful  purpose, 
or  from  using  moral  suasion  or  lawful 
argument  to  induce  anyone  not  to  work 
on  and  about  any  mine," — do  not  author- 
ize any  individual  maliciously  to  entice 
servants  to  desert  the  service  in  which 
they  are  engaged,  or  to  prevent  them 
from  engaging  in  such  service  under  a 
contract  for  such  service.  Thacker  Coal 
&  GoTce  Co.  V.  Burke  (1906)  59  W.  Va. 
253,  5  L.R.A.  (N.S.)  1091,  53  S.  E^ 
161,   8  Ann.  Cas.   885. 

Lord  Brampton  in  Quinn  v.  Leathern 
[1901]  A.  C.  495,  1  B.  R.  C.  197,  said: 
"The  legislature,  in  conferring  upon 
trades  unions  such  privileges  as  are 
contained  in  the  trade  union  acts,  1871 
and  1876,  does  not  empower  them  to  do 
more  than  make  rules  for  the  regula- 
tion of  their  own  conduct,  and  to  pro- 
vide for  their  own  mutual  assistance, 
and  leaves  each  member  as  free  to  cease 
to  belong  to  it,  and  to  repudiate  every 
obligation  for  future  observance  of  its 
rules  as  though  he  had  never  joined  it; 
and  most  certainly  it  has  not  conferred 
upon  any  association  or  any  member  of 
it  a  license  to  obstruct  or  interfere 
with  the  freedom  of  any  other  person 
in  carrying  on  his  business  or  bestow- 
ing his  labor  in  the  way  he  thinks  fit, 
provided  only  that  it  is  lawful." 

In  Rex  V.  Bykerdike  ( 1832 )  1  Moody 
&  R.  179,  4  Mor.  Min.  Rep.  161  (a 
nisi  prius  case),  it  was  held  that  6 
Geo.  IV.  chap.  120,  never  meant  to  em- 
power workmen  to  meet  and  combine 
for  the  purpose  of  dictating  to  the  mas- 
ter whom  he  should  employ,  and  that 
this  compulsion  was  clearly  illegal. 

1  As  to  manner  of  bringing  suit 
against  unincorporated  trades  union, 
see  chapter  cxviii.,  §  2741,  note  1(a). 
For  decisions  on  pleading  and  practice 
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It  has  been  held  that  the  instigation  of  a  strike  in  pursuance  of  an 
unlawful  purpose  is  a  wrong  for  which  damages  are  recoverable.* 
Strikers  who  employ  unlawful  means  in  furtherance  of  a  strike  are 
liable  to  the  employer  for  any  damages  he  may  siiffer  in  consequence ;  * 
and  all  who  participate  personally  in  the  unlawful  conduct  of  strikers, 
or  in  such  combinations  as  make  them  liable  for  the  acts  of  others  done 
in  pursuance  of  the  common  purpose,  are  liable  for  the  damages  done 


in  suits  for  an  injunction,  see  §  2715, 
note  1,  post. 

A  complaint  in  an  action  by  an 
employer  for  interference  with  his  em- 
ployees by  strikers  should  be  detailed, 
certain,  and  specific,  giving  facts  and 
circumstances,  including  time  and  place 
of  each  alleged  act  of  coercion,  the  name 
of  the  person  coerced,  if  known,  the 
manner  in  which  he  was  coerced,  and 
the  manner  in  which  and  the  extent  to 
which  it  affected  or  impeded  his  em- 
ployer's right  to  conduct  his  business 
in  a  lawful  way.  Badger  Brass  Mfg. 
Co.  V.  Daly  (1909)  137  Wis.  601,  119 
N.  W.  328. 

An  affidavit  for  an  attachment  which 
avers  that  the  complainant  has  suffered 
damage  in  consequence  of  force,  threats, 
or  intimidation  exercised  to  prevent 
complainant's  employees  from  continu- 
ing in  their  employment  sufficiently 
shows  the  obligation  for  which  suit  is 
brought  to  have  been  criminally  in- 
curred, within  the  meaning  of  a  statu- 
tory provision  for  the  issuance  of  an 
attachment  in  such  a  case.  Branson  v. 
Industrial  Workers  (1908)  30  Nev. 
290,  95  Pac.  354. 

2  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  (1894)  4  Inters.  Com.  Rep. 
788,   62  Fed.   803. 

Members  of  a  labor  organization,  em- 
ployees of  a  railroad  company,  and  the 
officers  of  such  organization,  though  not 
such  employees,  who,  by  threatening  to 
withhold  their  labor  from  such  com- 
pany unless  it  violates  the  interstate 
commerce  act  by  refusing  to  accept 
cars  containing  interstate  freights  from 
another  road  with  which  such  organiza- 
tion is  in  conflict,  cause  it  to  refuse 
to  accept  such  freights,  are  civilly  liable 
to  the  latter  road  for  any  loss  inflicted 
in  pursuance  of  their  conspiracy. 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  (1893)  19  L.R.A.  387,  5 
Inters.  Com.  Rep.  522,  54  Fed.  730. 

8  An  employer  may  recover  from  the 


labor  associations  and  individuals  con- 
cerned in  unlawful  picketing  what  he 
has  paid  for  counsel  fees,  for  guards 
about  his  factory,  and  for  maintaining 
there  a  commissariat  for  feeding  and 
caring  for  his  employees  to  protect  them 
from  the  unlawful  efforts  of  the  pickets. 
Jones  V.  Maher  (1909)  62  Misc.  388, 
116  N.  Y.  Supp.  180,  affirmed  without 
opinion  in  (1910)  141  App.  Div.  919, 
125  N.  Y.  Supp.  1126. 

Strikers  who  induce  newly  employed 
men  to  break  their  contracts  by  meet- 
ing them  and  following  them  in  con- 
siderable numbers  as  the  new  men  enter 
the  town,  and  calling  them  "scabs"  and 
"blacklegs,"  sometimes  surrounding 
them  and  endeavoring  to  pull  them 
away,  are  liable  to  the  employer  for 
any  damages  he  may  suffer  in  conse- 
quence. O'Neil  V.  Behanna  (1897)  182 
Pa.  236,  38  L.E.A.  382,  61  Am.  St.  Rep. 
702,  37  Atl.   843. 

A  request  to  charge  that  the  plain- 
tiff cannot  recover  for  any  expense  in- 
curred by  it  in  procuring  workmen  to 
take  the  position  of  men  who  had  left 
its  services,  which  ignores  the  question 
whether  the  plaintiff  was  hindered  or 
impeded  by  the  defendants  in  procuring 
help,  and  whether  men  desiring  em- 
ployment, and  desirous  and  willing  to 
work  for  the  plaintiffs  for  the  wages  and 
on  the  terms  offered,  were  kept  from 
entering  into  that  employment  by  coer- 
cion or  undue  influence,  is  properly  re- 
fused. F.  R.  Patch  Mfg.  Co.  v.  Pro- 
tection Lodge  (1905)  77  Vt.  294,  107 
Am.  St.  Rep.  765,  60  Atl.  74. 

Whether  the  employment  was  ter- 
minable at  will  or  for  a  defined  period 
is  not  a  material  element  in  consider- 
ing whether  the  relation  of  employer 
and  workman  has  been  arbitrarily  dis- 
turbed, and  goes  at  most  to  the  quantum 
of  damages.  Metallic  Roofing  Co.  v. 
Jose  (1905)  12  Ont.  L.  Rep.  200,  re- 
versed on  another  ground  in  [1908] 
A.  C.  514,  24  Times  L.  K.  878. 
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in  execution  of  such  purpose.*  A  union  or  a  trades  council  may  be 
held  liable  for  wrongful  acts  done  in  furtherance  of  a  strike,  where 
the  circumstances  are  such  as  to  indicate  that  they  were  contemplated 
as  a  probable  incident  of  an  authorized  strike ;  °  but  it  has  been  held 
that  the  central  organization,  by  granting  strike  pay,  does  not  make  it- 
self responsible  for  illegal,  unauthorized  acts.^     A  labor  organization 

^O'Neil  V.  Behanna  (1897)  182  Pa.  A  trades  council  occupying  the  re- 
236,  38  L.R.A.  382,  61  Am.  St.  Rep.  lation  of  a  co-operative  organization 
702,  37  Atl.  843.  composed  of  delegates  from  the  various 

Where  striking  workmen  encamp  unions  may  be  held  to  be  liable  as  an 
where  they  can  interfere  with  the  other  accessory  to  unlawful  acts  committed 
employees,  on  the  property  of  a  fellow  in  the  course  of  a  strike,  under  evidence 
workman,  with  his  assent,  who  quit  and  admissions  showing  oflBcial  action 
work  at  the  same  time  the  others  did,  giving  it  countenance  and  support,  and 
there  is  actual  cause  for  instituting  an  the  furnishing  of  money  to  the  union 
action  against  him  for  conspiracy  to  under  circumstances  showing  knowl- 
hinder  complainant's  employees.  Emer-  edge  that  the  funds  were  to  be  used  in 
son  V.  Cochran  (1886)  111  Pa.  619,  4  aid  of  the  strike,  and  evidence  showing 
Atl.  498.  direct   participation    in    the    details    of 

Nonparticipating  members  cannot  carrying  on  a  campaign  of  so-called 
escape  responsibility  because  they  did  "persuasion"  by  and  through  its  walk- 
not  previously  engage  in  a  boycott  or  ing  delegate  or  its  agent.  Billenirand 
picketing  or  threats  and  violence,  where  v.  Building  Trades  Council  (1904)  14 
it  appears  that  the  members  of  the  Ohio  S.  &  C.  P.  Dec.  628. 
union  have  agreed  among  themselves  In  Cotter  v.  Oshorne  ( 1909 )  18  Mani- 
to  divulge  none  of  its  proceedings,  but  toba  L.  Rep.  471,  it  was  held  that  where 
to  stand  by  the  legal  majority  in  all  the  evidence  showed  that  the  question 
matters.  Dayton  Mfg.  Co.  v.  Metal  of  calling  a  strike  was  debated  at  a 
Polishers,  B.  P.  &  B.  W.  Union  (1901)  general  meeting  of  the  union,  put  to  a 
11  Ohio  S.  &  C.  P.  Dec.  643.  vote  and  carried  by  a  majority,  that  the 

5  A  union  which  has  ordered  a  strike,  strike  was  apparently  approved  by  the 
and  encouraged  it  by  the  payment  of  general  organization,  which  sent  a  repre- 
wages  to  individuals  to  carry  it  on,  sentative  to  assist  the  members  of  the 
must  be  held  accountable  for  all  the  local  union  in  carrying  on  the  strike, 
results  that  can  properly  be  traced  to  and  sent  them  funds  for  the  purpose,  the 
the  original  action,  such  as  acts  of  union,  as  an  association  of  persons,  was 
violence,  intimidation,  and  coercion  civilly  responsible  for  the  acts  proved 
exercised  against  the  employer's  re-  to  have  been  committed, 
maining  employees.  Gannett  v.  United  6  The  central  labor  organization  by 
Hatters  ( 1909 )  76  N.  J.  Eq.  202,  74  granting  strike  pay  to  strikers  does  not 
Atl.   188.  become  liable  for  acts  of  molestation  or 

Voluntary  unincorporated  labor  as-  intimidation  committed  during  the 
soeiations  which  have  maintained  a  strike.  Per  Lord  Robertson  in  Denaby 
strike  by  money  contributions  made  at  c£-  C.  Main  Collieries  v.  Yorkshire 
frequent  and  stated  intervals  to  sup-  Mmers'  Asso.  [1906]  A.  C.  384,  75  L. 
port  the  strikers,  and  especially  the  J.  K.  B.  N.  S.  961,  95  L.  T.  N.  S.  561, 
picketing,  may  be  held  to  have  aided  22  Times  L.  R.  543,  5  Ann.  Cas.  591. 
and  abetted  those  wrongful  acts  on  the  In  Vulcan  Iron  Works  v.  Winnipeg 
part  of  the  pickets  which  were  done  so  Lodge  (1911)  21  Manitoba  L.  Rep.  473, 
openly  and  regularly  that  anyone  inter-  it  is  held  that  neither  the  receipt  of 
ested  in  the  conduct  of  the  strike  could,  strike  pay  by  the  local  organization 
by  the  least  observation  or  inquiry,  have  from  the  general  organization,  and  its 
ascertained  them  at  any  time.  Jones  v.  distribution  among  its  members  taking 
Maher  (1909)  62  Misc.  388,  116  N.  Y.  part  in  the  strike,  the  payment  by  the 
Supp.  180,  affirmed  without  opinion  in  lodge  of  its  share  of  the  rent  of  the 
(1910)  141  App.  Div.  919,  125  N.  Y.  premises  used  as  headquarters  for  the 
Supp.  1126.  strike,   where   the   premises    were   also 
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cannot  escape  liability  for  the  acts  of  its  members  -which  are  the 
direct  result  of  a  strike  which  it  has  inaugurated,  on  the  ground  that 
its  officers  advised  the  members  to  be  orderly  and  obey  the  law.'' 

2715.  —  injunctive  relief. —  (As  to  pleading  and  practice  in  in- 
junction suit,  see  footnote.^) 

a.  Bight  to,  in  general. — That  injunction  is  an  appropriate  remedy 

shown  to  have  been  used  for  other  pur-  the  defendants  to  do  the  acts  com- 
poses of  the  union,  nor  the  giving  of  plained  of  for  the  purpose  of  coercing 
monetary  assistance  to  its  members,  nor  complainants  as  to  vrhom  they  shall 
the  censure  of  two  of  its  strilcing  mem-  employ  and  what  policy  they  shall 
bers  who  had  returned  to  work,  made  adopt  in  the  conduct  of  their  business, 
the  union  liable  for  past  illegal  acts  and  which  sets  out  the  establishment 
committed  by  its  members  without  au-  of  a  picket  system  upon  complainants' 
thority.  refusal  to  comply  with  the  demands  of 

">  Franklin    Union   v.    People    (1905)  the  union,  and  the  use  of  threats,  as- 

220  111.   355,  4  L.R.A.(N.S.)    1001,  110  saults,   and   other  acts   of  intimidation 

Am.  St.  Eep.  248,  77  N.  E.  176.  to  prevent  employees  from  working  for 

Where  a  union  has  adopted  a  system  complainants,  and  the  intention  of  the 

of   picketing  by  which   any  one   of   its  defendants    to    continue    such    conduct, 

members   is  to   consider  himself  as  en-  Barnes  v.  Chicago  Typographical  Union 

gaged   in  the   duty,   and  this  picketing  (1908)    232   111.    424,    14   L.RA.(N.S.) 

is  under  the  supervision  of  the  union  1018,  83  N.  E.  940,  13  Ann.  Cas.  54. 
through    its    strike    committee,    and    it        A  bill  alleging  that  the  strikers  sta- 

appears  that  the  union  cannot  have  re-  tioned  themselves  in  the  streets  and  al- 

mained   in   ignorance  of  misconduct  of  leys    and    approaches    to   complainant's 

its  pickets,  it  cannot  relieve  itself  from  place  of  business,  and  began  to  "intimi- 

responsibility  by  saying  that  it  has  al-  date"  the  employees,  and  began  a  sys- 

ways   instructed  them   against  lawless-  tematic   course   of   "intimidation,"    and 

ness   of   every    sort.      Ooldfield    Gonsol.  "warned"  the  employees  not  to  return 

Mines    Go.   v.    Goldfield   Miners'    Union  to  work,  and  assumed  a  "menacing  and 

(1908)    159  Fed.  500.  threatening"  attitude,  and  now  continue 

A  labor  union  is  not  exonerated  from  to  "menace  and  threaten"  said  em- 
responsibility  by  counsel  that  there  ployees;  that  the  employees  were  will- 
should  be  no  violence,  where  nothing  ing  to  work,  but  were  so  "frightened  and 
is  done  to  disown  acts  of  violence  by  intimidated"  that  they  have  refused  to 
its  members,  no  steps  are  taken  to  ex-  continue  in  complainant's  employ;  that 
pel  them  from  the  union,  or  to  censure  the  strikers  have  intercepted  the  em- 
them,  or  to  discover  them  to  the  police,  ployees,  and  have  induced  them  by 
Southern  R.  Co.  v.  Machinists'  Local  "threats  and  unlawful  persuasion"  not 
Union  (1901)   111  Fed.  49.  to   enter   the   complainant's   employ,   is 

1  As  to  the  manner  of  bringing  suit  not  objectionable  as  stating  mere  con- 

against  an  unincorporated  trades  union  elusions  of  the  pleader,  but  sufficiently 

see  chapter  cxviu.,  §  2741,  note  1(a).  charges  acts  of  the  defendants  to  give 

Inasmuch  as  the  principles   involved  the  court  jurisdiction  to  pass  upon  its 

in  the  decisions  cited  below  are  those  sufficiency.      O'Brien  v.  People    (1905) 

relating  to  the  issuance  of  injunctions  216  111.  354,  108  Am.  St.  Eep.  219,  75 

generally,   they   are   to   be   taken   only  N.  E.  108,  3  Ann.  Cas.  966. 
as    illustrative    of    the    application    of        In  Elder  v.  WUtesides  ( 1895 )  72  Fed. 

those    principles    in    strike    cases,    and  724,  it  was  held  that  a  conspiracy  to 

not    as    attempting    to    set    forth    the  prevent    the    loading    or   unloading    of 

whole  law  of   the   subject.  complainant's    vessels    except    by    such 

(a)  Sufficiency  of  bill. — A  bill  to  labor  as  might  be  acceptable  to  the  de- 
restrain  a  labor  union  and  others  from  fendants  might  be  enjoined,  although 
picketing  shops  of  their  former  em-  there  was  no  allegation  or  proof  of  any 
ployers  and  interfering  with  their  busi-  overt  act  committed  by  defendants 
ness  and  employees  is  sufficiently  spe-  against  the  particular  vessel  mentioned 
ciflc    which    alleges    a    combination   by  in   the  bill. 
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for  unjustifiable  interference  with  an  employer's  labor  supply,  by  a 
continuing  course  of  conduct,  is  well  settled,  the  jurisdiction  of  equity 
being  based  on  the  multiplicity  of  actions  at  law  for  damages  which, 
would  be  necessary,  the  difficulty  of  ascertaining  the  damages  result- 


In  Wabash  R.  Co.  v.  Hannahan 
(1903)  121  Fed.  563,  it  was  held  that 
a  bill  filed  by  a  railroad  company 
against  the  oflBcers  of  certain  labor  or- 
ganizations, alleging  a  malicious  con- 
spiracy on  the  part  of  defendants  to 
interfere  with  the  carrying  of  the  mails 
by  complainant,  and  to  restrain  inter- 
state commerce  by  inducing  and  compell- 
ing plaintiff's  employees  engaged  in 
operating  its  trains  to  strike  in  viola- 
tion of  their  contracts,  although  entirely 
satisfied  with  their  wages  and  conditions 
of  service,  and  to  prevent  connecting 
carriers  from  interchanging  traffic 
with  complainant,  the  purpose  being  to 
compel  complainant  to  recognize  the 
organization  represented  by  defendants, 
and  to  employ  no  men  who  were  not 
members  thereof, — was  sufficient  to  au- 
thorize and  require  the  granting  of  a 
temporary  restraining  order. 

But  in  Delaware,  L.  &  W.  R.  Co.  v. 
Switchmen's  Union  (1907)  158  Fed. 
541,  it  was  held  that  a  bill  alleging  that 
the  defendants,  under  the  direction  of 
one  of  them,  the  president  of  the  switch- 
men's union,  caused  a  poll  of  the  switch- 
men in  the  employ  of  complainant  to  be 
taken  declaratory  of  a  strike  or  no 
strike,  and  that,  the  poll  having  been 
in  favor  of  a  strike,  the  said  president 
intends  to  conduct  the  same  pursuant 
to  the  constitution  and  by-laws  of  the 
defendant  union  and  its  subordinate 
local  lodge, — fails  to  show  sufficient 
facts  by  which  the  court  may  perceive 
that  there  was  or  is  threatened  any 
unlawful  interference  with  complain- 
ant's property  rights  by  way  of  induce- 
ment, enticement,  threats,  or  intimida- 
tion to  cause  such  threatened  strike,  as 
to  warrant  an  injunction. 

(b)  Suffiicency  of  answer. — An  an- 
swer in  an  action  for  an  injunc- 
tion against  interference  with  the  em- 
ployees of  the  plaintiff  by  means  of 
threats,  intimidation,  personal  violence, 
or  other  unlawful  means  calculated  or 
intended  to  induce  the  plaintiff's  em- 
ployees to  leave  its  employment,  setting 
forth  as  a  defense  that  certain  officers, 
agents,  and  servants  of  the  plaintiff 
have  engaged  in,  and  undertaken  to  pro- 


voke, assaults  upon  the  ofiicers,  agents, 
and  servants  of  the  plaintiff,  by  aggra- 
vating certain  of  the  defendants  and  in- 
viting them  to  fight,  for  the  sole  purpose 
and  design  of  creating  a  disturbance  in 
order  that  the  plaintiffs  might  procure 
injunctions  and  warrants  of  arrest,, 
with  the  ultimate  object  of  preventing 
and  destroying  the  organization  of  la- 
borers, and  to  reduce  the  price  of  labor; 
but  which  does  not  allege  that  the 
plaintiff's  agents,  oflBcers,  etc.,  procured 
or  provoked  the  commission  of  any  of 
the  unlawful  acts  alleged  in  the  com- 
plaint by  the  means  described  in  the 
answer,  is  insufBcient.  New  York  C. 
Iron  Works  Co.  v.  Brennen  (1909)  116 
N.   Y.    Supp.   457. 

(c)  Practice — grant  of  temporary  in- 
junction ichere  unlawful  acts  are  de- 
nied.— The  rule  that  an  injunction  pen- 
dente lite  will  not  be  granted,  or,  if 
granted,  will  be  vacated,  when  the  facts, 
stated  in  the  complaint  are  denied  by 
defendant,  has  no  application  to  a  suit 
to  restrain  striking  employees  from  in- 
timidating other  employees  by  threats. 
and  violence,  which  acts  are  denied  by 
defendants,  as  the  rule  applies  only 
when  the  right  to  do  the  act  restrained 
is  in  issue.  Davis  v.  Zimmerman 
(1895)  91  Hun,  489,  36  N.  Y.  Supp.  303; 
Herzog  v.  Fitzgerald  (1902)  74  App. 
Div.  110,  77  N.  Y.  Supp.  366 ;  Foster  v. 
Retail  Clerks'  International  Protective- 
Asso.  (1902)  39  Misc.  48,  78  N.  Y. 
Supp.  860;  W.  P.  Davis  Mach.  Co.  v.. 
Robinson  ( 1903 )  41  Misc.  329,  84  N.  Y. 
Supp.  837;  Schlang  v.  Ladies'  Waist 
Makers'  Union  (1910)  67  Misc.  221,  124 
N.  Y.  Supp.  289. 

Where  it  is  not  claimed  that  an  ad 
interim  stay  restraining  picketing  and 
illegal  interference  with  complainant's- 
employees  works  any  hardship  or  op- 
pression upon  the  defendants,  but  their 
whole  claim  is  only  that  in  point  of 
fact  there  is  no  occasion  therefor,  a 
temporary  injunction  will  issue.  George 
Jonas  Glass  Co.  v.  Glassblower's  Asso. 
(1903)    64  N.  J.  Eq.  640,  54  Atl.  iCo. 

— continuance  of  temporary  injunc- 
tion.— An  injunction  pendente  lite  will 
not  be  continued  where  there  is  nothing: 
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ing  from  the  interruption  of  a  business,  and,  usually,  the  pecuniary 
irresponsibility  of  the  defendants.^ 


to  show  that,  at  the  time  the  action  was 
commenced,  the  acts  complained  of  were 
present  continuing  acts,  or  that  there 
were  any  threats  or  indications  of  their 
continuance  or  perpetration  in  the  fu- 
ture. Sleicher  v.  Qrogan  (1899)  43 
App.  Div.  213,  59  N.  Y.  Supp.  1065. 

In  Hall  Lace  Co.  v.  Javes  (1909)  76 
N.  J.  Eq.  92,  79  Atl.  439,  it  is  said: 
"When  defendants  do  not  claim  that  the 
injunction  restrains  them  from  doing 
anything  which  they  have  a  right  to  do, 
or  which  they  desire  to  do, — when  the 
sole  objection  to  the  injunction  is  that 
it  is  unnecessary,  and  the  objection  is 
urged  because  of  the  erroneous  notion 
that  the  vacation  of  the  injunction  is  a 
'vindication'  of  the  defendants,  who 
have  been  subjected  to  its  operation, 
comparatively  slight  evidence  of  the 
usefulness  or  necessity  of  the  injunction 
is  sufficient  to  sustain  it  until  the  final 
hearing." 

A  temporary  order  restraining  work- 
men from  interfering  with  their  em- 
ployer's property  will  not  he  dissolved 
on  the  ground  of  duplicity  on  his  part, 
because  his  complaint  alleges  that  he 
was  compelled  to  close  his  works  on 
account  of  the  interference  of  the  work- 
men, while  the  answer  alleged  that  the 
reason  for  closing  given  at  the  time  was 
to  secure  an  adjustment  of  freight  rates, 
and  that  the  true  reason  was  to 
reduce  wages  and  break  up  the  work- 
men's union  where  it  does  not  appear 
but  that  both  reasons  given  by  com- 
plainant may  have  combined  to  induce 
his  action,  and  it  is  not  satisfactorily 
shown  that  the  reason  claimed  by  de- 
fendants was  the  true  one.  Coewr  d' 
Aiene  Consol.  Mm.  Co.  v.  Miners'  Union 

(1892)  19  L.E.A.  3E2,  51  Fed.  260. 
See  also,  in  this  connection,  Hynes  v. 

Fisher  (1883)  4  Ont.  Rep.  60,  in  note 
27,  infra. 

— effect  of  termination  of  strike  pen- 
dente lite. — The  fact  that  a  strike  has 
been  ended  and  woifk  resumed  since  the 
filing  of  a  bill  is  no  ground  for  refus- 
ing the  injunction.  United  States  v. 
Workingmen's     Amalgamated     Council 

(1893)  26  L.R.A.  158,  4  Inters.  Com. 
Rep.  831,  54  Fed.  994,  affirmed  in  (1893) 


6  C.  C.  A.  258,  13  U.  S.  App.  426,  57 
Fed.  85. 

The  settlement  of  a  strike  during  the^ 
pendency  of  an  interlocutory  injunction, 
and  before  the  final  hearing,  does  not, 
take  away  the  jurisdiction  of  a  court 
to  make  the  injunction  permanent;  but 
its  issuance  is  a  matter  of  discretion. 
Piano  &  0.  Workers'  International  Un- 
ion V.  Piano  &  0.  Supply  Co.  (1906) 
124  111.  App.  353. 

The  granting  or  refusal  of  a  per- 
manent injunction,  where  the  strike  has. 
come  to  an  end  before  the  trial,  is  a 
matter  of  discretion,  the  exercise  of 
which  is  not  reviewable  on  appeal.  Rey- 
nolds V.  Everett  (1894)  144  N.  Y.  189, 
39  N.  E.  72,  affirming  (1893)  67  Hun,. 
294,  22  N.  Y.  Supp.  306. 

— dealing  with  defendants  as  indi- 
viduals.— Where  a  suit  for  an  injunc- 
tion against  acts  of  interference  with 
complainant's  business  in  connection 
with  a  strike  was  instituted  against  the- 
defendants  as  individuals,  and  not  as. 
members  of  labor  unions  or  other  organ- 
izations, and  it  was  not  averred  that 
defendants  jointly  conspired  or  mutual- 
ly combined  to  commit  the  trespasses 
and  injuries  complained  of,  the  chan- 
cellor rightly  dealt  with  each  of  the 
parties  defendant  as  an  individual,  and 
decided  upon  the  merits  of  the  ease 
against  each  defendant  upon  the  testi- 
mony relating  directly  to  him.  Munday 
V.  Terrell  (1905)  87  Miss.  282,  39  So. 
477. 

(d)  Evidence. — A  proclamation  by  the- 
governor  of  a  state,  after  personal 
investigation,  declaring  the  existence  in 
the  state  of  unlawful  combinations  of 
men  jeopardizing  property,  terrorizing 
the  people,  and  setting  the  laws  as 
naught,  made  a  part  of  the  record,  may 
be  considered  by  a  Federal  court  on  an 
application  to  enjoin  a  combination  of 
workmen  from  further  unlawful  acts 
against  employers.  Goeur  d'Alene  Con- 
sol.  Min.  Co.  V.  Miners'  Union  { 1892 ) 
19  L.R.A.  382,  51  Fed.  260. 

2  The  multiplicity  of  actions  for  dam- 
ages which  would  be  necessary,  the  ir- 
responsibility of  defendants,  and  the- 
difficulty  of  ascertaining  the  damages, 
which  arise  from  the  destruction  of  a . 
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Equity  may  also  interpose  for  the  protection  of  property  in  the 
custody  of  its  receiver.* 

A  court  of  equity  has  jurisdiction  to  issue  an  injunction  in  aid  of 
the  performance  of  the  power  and  duty  of  the  general  government 
to  prevent  a  forcible  obstruction  of  interstate  commerce  and  of  the 
transportation  of  the  mails  ;*  and  the  right  of  the  government  to  use 
force  to  prevent  any  such  interference  does  not  preclude  the  right  to 
appeal  to  the  courts  for  a  judicial  determination  and  for  the  exercise 
of  all  their  powers  of  prevention.^ 

Accordingly,  it  has  been  held  that  an  employer  is  entitled  to  an  in- 
junction against  interference  with  his  business  by  picketing  unlaw- 
fully conducted,^  and  acts  of  intimidation  or  violence  directed  against 


business,  with  loss  of  contracts,  render 
the  issuance  of  an  injunction  against 
interference  by  strilcers  with  plaintiff's 
•employees  by  acts  of  intimidation  and 
violence  an  appropriate  remedy.  Davis 
V.  Zimmerman  (1895)  91  Hun,  489,  36 
N.  Y.  Supp.  303. 

The  jurisdiction  of  equity  to  entertain 
a  suit  to  enjoin  a  combination  of  per- 
sons from  interfering  with  and  prevent- 
ing shipowners  from  shipping  a  crew 
may  be  maintained  on  the  ground  of 
preventing  a  multiplicity  of  suits  at  law, 
and  for  the  reason  that  damages  at  law 
for  interrupting  the  business,  and  in- 
tercepting the  profits  of  pending  enter- 
prises and  voyages,  must,  in  their  na- 
ture, be  conjectural,  and  not  susceptible 
of  proof.  Blindell  v.  Hagan  (1893)  54 
Fed.  40,  affirmed  in  (1893)  6  CCA.  86, 
13  U.  S.  App.  354,  56  Fed.  696. 

The  difficulty  of  ascertaining  damages 
arising  from  interference  with  another's 
business  is  a  ground  for  equitable  re- 
lief. Sailors'  Union  v.  Hammond  Lum- 
her  Go.  (1907)  85  C.  C  A.  16,  156  Fed. 
450. 

The  right  to  carry  on  a  business  and 
to  fulfil  contracts  made  in  the  course 
thereof  is  a  property  right,  falling  with- 
in the  constitutional  guaranty  of  the 
right  to  acquire  and  protect  property, 
which  injunction  may  issue  to  protect. 
Underhill  v.  Murphy  (1904)  117  Ky. 
640,  111  Am.  St.  Rep.  262,  78  S.  W. 
482,  4  Ann.  Cas.  780. 

3  Injunction  is  a  proper  remedy  to 
restrain  threatened  acts  of  employees  of 
a  railroad  receiver,  which  would  in- 
flict irreparable  loss  upon  the  property, 
and  seriously  prejudice  the  interests  of 
the  public  involved  in  the  regular  con- 


tinuous operation  of  the  road.  Arthur 
V.  Oakes  (1894)  25  L.R.A.  414,  4  In- 
ters. Com.  Rep.  744,  11  C.  C.  A.  209, 
24  U.  S.  App.  239,  63  Fed.  320,  9  Am. 
Crim.   Rep.   169. 

iRe  Dels  (1895)  158  U.  S.  565,  39 
L.  ed.  1093,  15  Sup.  Ct.  Rep.  900. 

B  Hid. 

6  An  injunction  will  be  granted  where 
members  of  labor  organizations  conspire 
to  interfere  with  the  management  of  a, 
business,  and  compel  the  adoption  of  a 
particular  scale  of  wages  by  congregat- 
ing riotously  and  in  large  numbers  at 
and  near  the  works  for  the  purpose  of 
preventing  persons  from  entering  com- 
plainant's employment  or  remaining 
therein,  by  intimidation  consisting  of 
physical  force  or  injury,  actual  or 
threatened,  to  person  or  property.  Con- 
solidated Steel  &  Wire  Co.  T.  Murray 
(1897)   80  Fed.  811. 

Where  a  street  is  blockaded  by  the 
continual  presence  of  bodies  of  men  for 
the  especial  purpose  of  impairing  the 
ingress  to  a  particular  place  of  busi- 
ness, it  is  a  nuisance  which  may  be 
abated  by  injunction  if  necessary. 
American  Steel  <£  Wire  Go.  v.  Wire 
Drawers'  Union   (1898)    90  Fed.  608. 

Where  it  appears  that  such  a  con- 
dition exists  about  complainant's  plant 
that  men  seeking  work  there  stand  in 
fear  of  bodily  injury  to  such  a  degree 
that  complainant  for  such  reasons  is 
unable  to  secure  a  sufficient  number  to 
carry  on  its  business,  and  is  compelled 
to  keep  what  men  it  does  employ  within 
its  premises,  as  in  a  fortress;  that  so- 
called  picketing  is  systematically  car- 
ried on,  and  that  all  persons  supposed 
to  be  aiding  complainant  in  work  for- 
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•merly  performed  by  the  strikers  are 
approached  and  remonstrated  with; 
that  the  pickets  are  in  some  cases  them- 
selves guilty  of  intimidating  complain- 
ant's workmen,  and  are  the  indirect,  if 
not  the  direct,  inspiration  of  like  acts 
■of  violence  by  others,  equity  will  grant 
an  injunction  against  the  continuance 
of  such  unlawful  acts.  AlUs  Chalmers 
Co.  V.  Reliable  Lodge  (1901)  111  Fed. 
264. 

An  injunction  will  be  granted  where 
the  members  of  a  labor  organization  or 
■other  employees  conspire  unlawfully  to 
interfere  with  the  management  or  busi- 
ness of  another,  and  to  compel  the 
adoption  of  a  particular  scale  of  wages 
by  congregating  riotously  and  in  large 
numbers  in  and  near  the  place  of  busi- 
ness of  such  other  person,  for  the  pur- 
pose of  preventing  other  laborers  from 
entering  into  such  other  person's  em- 
ployment, or  remaining  in  the  employ- 
ment, by  intimidation  consisting  of 
physical  force  or  injury,  either  actual 
or  threatened,  to  person  or  property. 
Carter  v.  Fortney  (1909)  170  Fed.  463. 
Allegations  of  the  picketing  of  com- 
plainant's factory  in  such  a  manner  and 
with  such  acts  of  violence  as  to  intimi- 
date employees  and  others  desiring  to 
work  there,  and  setting  up  various 
specific  instances  of  threats  and  vio- 
lence, when  supported  by  proof,  justify 
the  granting  of  an  interlocutory  injunc- 
tion. Piano  &  0.  Workers'  Interna- 
tional Union  v.  Piano  d  0.  Supply  Co. 
(1906)    124   111.   App.   353. 

Where  the  bill  of  complaint  and  ac- 
companying affidavits  make  out  a  case 
showing  an  interference  with  the  rights 
of  the  complainant  by  picketing  his 
premises,  and  by  making  threats 
against  his  employees  and  by  actual 
violence  toward  them,  it  is  improper  to 
decline  to  issue  a  temporary  injunction. 
Ideal  Mfg.  Co.  v.  Wayne  Circuit  Judge 
(1905)   139  Mich.  92,  102  N.  W.  372. 

Whenever  picketing  involves  violence 
or  threats  of  violence  to  the  person  of 
the  employee,  or  coercion  of  his  mind  or 
will,  it  is  in  effect  a  nuisance  directly 
injuring  the  business  of  the  employer, 
and  his  only  adequate  remedy  is  the 
writ  of  injunction  to  prevent  the  same. 
Eureka  Foundry  Co.  v.  Lehker  (1902) 
13  Ohio  S.  &  C.  P.  Dec.  398. 

Averments  of  fact  sustained  i)y  affi- 


davits, that  defendants  have  conspired 
and  combined  to  prevent  plaintiff  from 
employing  any  workmen,  and  that  they 
have  endeavored  to  accomplish  their 
purpose  by  threats,  menaces,  intimida- 
tion, and  opprobrious  epithets  addressed 
to  plaintiff's  officers  and  workmen,  and 
by  gathering  in  crowds  about  plaintiff's 
place  of  business  and  about  the  board- 
ing places  of  their  workmen,  and  by 
following  said  workmen  to  and  from 
their  work,  stopping  them  on  the  high- 
ways, interfering  with  them  in  their 
work,  and  by  holding  them  up  to  the 
ridicule  and  contempt  of  bystanders, 
warrant  the  granting  and  continuance 
of  a  preliminary  injunction.  Wick 
China  Go.  v.  Brown  (1894)  164  Pa.  449, 
30  Atl.  261. 

When,  by  words  and  acts,  their  num- 
bers, their  manner,  their  movements, 
by  annoyance  and  intimidation,  the 
members  of  an  organization  of  working- 
men  undertake  practically  to  compel 
other  workmen  to  cease  work,  they  are 
guilty  of  acts  which  constitute  a  nui-i 
sance,  and  they  may  be  enjoined. 
Marietta  Casting  Co.  v.  Thuma  (1903) 
28  Pa.   Co.   Ct.  248. 

Strikers  who  have  undertaken  by 
words  and  acts,  by  their  numbers,  their 
manner,  and  their  movements,  to  compel 
complainant's  employees  by  annoyance 
and  intimidation  to  leave  their  employ- 
ment, or  to  refuse  employment,  are 
guilty  of  acts  which  constitute  a  nui- 
sance, and  which  equity  will  restrain. 
McCandless  v.  O'Brien  (1891)  38 
Pittsb.  L.  J.  435. 

That  injunction  is  an  appropriate 
remedy  for  interference  with  plaintiff's 
business  by  picketing  is  also  held  in 
Everett-Waddey  Co.  v.  Richmond  Typo- 
graphical Union  (1906)  105  Va.  188, 
5  L.R.A.(N.S.)  792,  53  S.  E.  273,  8 
Ann.  Cas.  798;  Dayton  Mfg.  Co.  v. 
Metal  Polishers,  B.  P.  &  B.  W.  Union 
(1901)  11  Ohio  S.  &  C.  P.  Dec.  643; 
Dominion  Coal  Co.  v.  Bousfield  (1910) 
8  Eastern  L.  Rep.  145. 

7  Injunction  is  an  appropriate  remedy 
for  interference  with  complainant's  em- 
ployees by  means  of  a  coercive  nature. 
United  States  ex  rel.  Guaranty  Trust 
Co.  V.  Haggerty   (1902)    116  Fed.  510. 

Words  and  acts  on  the  part  of  an 
association  of  workmen,  which  tend  to 
intimidate  other  workmen  and  prevent 
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them  from  working  for  an  employer, 
and  the  latter  from  prosecuting  hia 
business,  may  be  enjoined.  Coeur  d' 
Alene  Consol.  Min.  Co.  v.  Miners'  Union 
(1892)    19  L.R.A.  382,  51  Fed.  260. 

Employees  of  a  receiver  of  a  railroad 
may  be  enjoined  from  disabling  rolling 
stock  or  other  property  in  the  receiver's 
possession,  from  interfering  with  its 
possession  or  obstructing  its  manage- 
ment and  from  using  force,  intimida- 
tion, threats,  or  other  wrongful  meth- 
ods against  the  receiver,  his  agents,  or 
employees,  or  persons  seeking  employ- 
ment. Arthur  v.  Oakes  (1894)  25 
L.R.A.  414,  4  Inters.  Com.  Rep.  744,  11 
C.  C.  A.  209,  24  U.  S.  App.  239,  63  Fed. 
320,  9  Am.  Crim.  Rep.  169. 

In  Hagan  v.  Blindell  (1893)  6  C.  C. 
A.  86,  13  U.  S.  App.  354,  56  Fed.  696, 
affirming  ( 1893 )  54  Fed.  40,  it  was  held 
that  evidence  that,  by  reason  of  the  ac- 
tion of  a  combination  of  persons,  the 
crew  left  complainant's  ship  as  she  was 
about  to  sail,  and  that  another  crew 
could  not  be  procured  for  nine  days,  and 
then  only  with  the  assistance  of  the  po- 
lice authorities  and  the  protection  of  a 
restraining  order,  was  sufficient  to  au- 
thorize an  injunction  pendente  lite 
against  interference  with  complainant's 
business  by  such  combination. 

An  employer  has  precisely  the  same 
right  to  employ  nonunion  men  as  union 
men,  and  the  absolute  legal  and  moral 
right  to  have  its  rights  and  property 
and  its  employees  protected  when  it 
does  elect  for  any  reason  to  employ  non- 
union men;  and  when  such  rights  are 
violated,  the  employer  has  the  right  to 
seek  and  obtain  an  injunction  against 
the  repetition  of  such  violations.  At- 
chison, T.  &  S.  F.  R.  Co.  v.  Gee  (1905) 
139  Fed.  582. 

Injunction  is  an  appropriate  remedy 
against  any  attempt  to  compel  an  in- 
dividual, firm,  or  corporation  to  refrain 
from  employing  men,  or  to  prevent  any 
man  or  men  from  working  for  another. 
Sailors'  Union  v.  Hammond  Luniber  Co. 
(1907)    85   C.  C.  A.   16,  156   Fed.  450. 

In  Sailors'  Union  v.  Hammond  Lum- 
ber Co.  (1907)  85  C.  C.  A.  16,  156  Fed. 
450,  it  was  held  that  a  temporary  in- 
junction restraining  certain  labor  un- 
ions whose  members  were  sailors  and 
marine  firemen,  from  interfering  with 
complainant's  business,  was  properly 
granted,  where  it  was  shown  by  the 
bill  and  affidavits  that  they  conspired  to 
prevent     complainant     from     opajtting 


vessels  owned  by  it  during  a  strike,, 
and  that,  in  purusance  of  such  conspir- 
acy, members  of  defendant  unions  pick- 
eted the  wharves,  and  by  means  of 
launches  boarded  complainant's  vessels, 
committed  assaults  upon  the  crews,, 
threatened  the  officers,  and  terrorized 
the  passengers. 

An  employer  is  entitled  to  an  injunc- 
tion to  restrain  his  striking  workmen 
from  keeping  other  workmen  away  from 
his  plant  by  the  use  of  vile  and  abusive 
language,  threats  of  violence,  and  as- 
saults. Iron  Holders'  Union  v.  Allis- 
Chalmers  Go.  (1908)  20  L.R.A.  (N.S.) 
315,  91  C.  C.  A.  631,  166  Fed.  45. 
Equity  may  interfere  by  injunction  to 
prevent  persons  from  attempting  by  in- 
timidation, threats  of  violence,  and 
other  unlawful  means  to  force  employ- 
ees to  join  a  strike.  Hamilton-Brown 
Shoe  Co.  V.  Saaoey  (1895)  131  Mo.  212, 
52  Am.  St.  Rep.  622,  32  S.  W.  1106. 

An  employer  is  entitled  to  an  injunc- 
tion restraining  defendants  from  inter- 
fering in  any  manner  with  his  business 
by  resorting  to  intimidation,  force,  or- 
fraud,  or  by  such  acts  injuring  the  busi- 
nes  of  plaintiflF,  or  preventing  the  mem- 
bers of  defendants'  organization  from' 
working  for  plaintiff,  or  preventing  oth- 
er men  employed  by  him  from  working 
for  plaintiff  or  upon  any  contract  with 
which  he  is  connected.  Beattie  v.  Cal- 
lanan  (1901)  67  App.  Div.  14,  73  N. 
Y.  Supp.  518,  ».  c.  on  subsequent  appeal 
(1903)  82  App.  Div.  7,  81  N.  Y.  Supp. 
413. 

Where  it  appears  that  a  strike  has 
been  accompanied  on  the  part  of  the 
defendants,  as  participants  or  sympa- 
thizers, with  threats  of  violence,  act  of 
violence,  threats  and  acts  of  coercion 
and  intimidation,  picketing  the  plain- 
tiff's premises,  the  use  of  vile  and  abus- 
ive language,  and  other  devices  for  the 
purpose  of  preventing  the  plaintiff's  ob- 
taining the  services  of  others  who  were 
willing  and  anxious  to  take  the  places 
abandoned  by  the  strikers,  the  employer 
is  entitled  to  an  injunction  against  the 
commission  of  acts  of  violence  and  alsc 
against  threats  or  attempts  to  commit 
such  acts.  Herzog  v.  Fitzgerald  (1902) 
74  App.  Div.  110,  77  N.  Y.  Supp.  366. 

A  resort  to  physical  force  by  strikers 
will  be  enjoined.  Master  Horseshoers'' 
Protective  Asso.  v.  Quinlivan  (1903)  83' 
App.  Div.  459,  82  N.  Y.  Supp.  288. 

A  court  of  equity  has  power  to  en> 
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of  equity,  that  the  coercion  should  proceed  so  far  as  the  employment 
of  physical  violence.* 

The  rule  that  equity  will  not  enjoin  the  doing  of  acts  merely  because 
they  amount  to  the  commission  of  a  crime  will  not  preclude  the  issu- 
ance of  an  injunction  against  acts  which  are  punishable  imder  the 
criminal  laws,  where  they  also  constitute  an  interference  with  prop- 
erty rights  f  nor  is  the  existence  of  a  constitutional  provision  guaran- 


join  persons  from  repeated  interference 
with  a  business  by  the  commission  of 
acts  the  natural  result  of  which  is  to 
•drive  workmen  away  from  the  employ 
of  such  business.  Perkins  v.  Rogg 
(1892)   11  Ohio  Dec.  Reprint,  585. 

A  court  will  issue  an  injunction 
-where  it  appears  that  defendants,  by 
means  of  threats,  have  intimidated,  and 
are  as  a  consequence  about  to  drive 
from  their  work,  the  engineers,  firemen, 
and  pumpmen  employed  in  pumping  wa- 
ter from  a  colliery,  and  that,  in  the 
event  of  such  employees  being  driven 
from  their  duties,  great  and  irreparable 
injury  will  be  done  to  plaintiff's  prop- 
erty. Temple  Iron  Go.  v.  Carmanoskie 
(1900)   10  Kulp,  37. 

A  court  of  equity  may  interfere  by 
injunction  to  prevent  persons  from  at- 
tempting by  intimidation,  threats  of 
personal  violence,  and  other  unlawful 
Tneans,  to  force  employees  to  quit  work 
and  join  in  a  strike.  Morris  Run  Coal 
Min.  Go.  V.  Guy  (1905)  14  Pa.  Dist.  E. 
600. 

In  Hynes  v.  Fisher  (1883)  4  Ont. 
Rep.  60,  it  appeared  that  the  plaintiffs 
individually  were  members  of  the  Mas- 
ter Plasterers'  Association,  and  the  de- 
fendants individually  were  members  of 
the  Operative  Plasterers'  Association. 
The  plaintiffs  did  not  by  their  writ 
state  in  what  character  they  sued,  but, 
by  their  affidavits  filed,  professed  to  rep- 
resent their  association,  and  joined  the 
defendants  as  representing  the  opera- 
tive association.  Some  of  the  de- 
fendants by  threats,  intimidation,  and 
violence,  prevented  one  man,  who  had 
contracted  to  work  for  one  of  the  plain- 
tiffs, from  fulfilling  his  contract,  and 
induced  him  to  leave  Toronto,  where  he 
"had  been  hired  to  work,  whereby  his 
-master  suffered  injury  to  his  business. 
It  was  held  that  this  entitled  the  mas- 
ter to  an  injunction  restraining  these 
defendants  from  so  interfering  with  his 
servants. 


In  Krug  Furniture  Go.  v.  Berlin  Un- 
ion (1903)  5  Ont.  L.  Rep.  463,  an  em- 
ployer was  held  entitled  to  an  injunc- 
tion restraining  the  defendants  from 
interfering  with  his  employees  by  means 
of  a  system  of  espionage  accompanied 
by  threats  and  abusive  language. 

»Kolley  V.  Robinson  (1911)  109  C. 
C.    A.   247,   187    Fed.   415. 

9  Springhead  Spinning  Co.  v.  Riley 
(1868)  L.  R.  6  Eq.  551,  37  L.  J.  Ch. 
N.  S.  889,  19  L.  T.  N.  S.  64,  16  Week. 
Rep.  1138;  Re  Deis  (1895)  158  U.  S. 
565,  39  L.  ed.  1093,  15  Sup.  Ct.  Rep. 
900;  Goeur  d'Alene  Consol.  Min.  Co. 
V.  Miners'  Union  (1892)  19  L.R.A.  382, 
51  Fed.  260;  Toledo,  A.  A.  £  N.  M.  R. 
Co.  V.  Pennsylvania  Co.  (1893)  19 
L.R.A.  387,  5  Inters.  Com.  Rep.  522,  54 
Fed.  730;  United  States  v.  Elliott 
(1894)  5  Inters.  Com.  Rep.  148,  64 
Fed.  27 ;  Elder  v.  Whitesides  ( 1895 )  72 
Fed.  724 ;  Consolidated,  Steel  &  Wire  Go. 
V.  Murray  (1897)  80  Fed.  811;  Union 
P.  R.  Co.  V.  Ruef  (1902)  120  Fed.  102; 
Jetton-Dekle    Lumier    Co.    v.     Mather 

(1907)  53  Fla.  969,  43  So.  590;  Jones 
V.    Van    Winkle    Oin    &    Mach.    Works 

(1908)  131  Ga.  336,  17  L.R.A.  (N.S.) 
848,  127  Am.  St.  Rep.  235,  62  S.  E.  236 ; 
Ghristensen  v.  Kellogg  Switchboard  & 
Supply  Go.  (1903)  110  111.  App.  61; 
Underhill  v.  Murphy  (1904)  117  Kv. 
640,  111  Am.  St.  Rep.  262,  78  S.  W. 
482,  4  Ann.  Cas.  780 ;  Vegelahn  v.  Gunt- 
ner  (1896)  167  Mass.  92,  35  L.R.A. 
722,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077 ;  Hamilton-Broicn  Shoe  Co.  v. 
Baxey  (1895)  131  Mo.  212,  52  Am.  St. 
Rep.  622,  32  S.  W.  1106;  Cumberland 
Glass  Mfg.  Go.  v.  Glass  Bottle  Bloioers' 
Asso.  (1899)  59  N.  J.  Eq.  49,  46  Atl. 
208 ;  Davis  v.  Zimmerman  ( 1895 )  91 
Hun,  489,  36  N.  Y.  Supp.  303;  THeio 
York  G.  Iron  Works  v.  Brennan  (1907) 
105  N.  Y.  Supp.  865;  Dayton  Mfg.  Go. 
V.  Metal  Polishers'  B.  P.  &  B.  W.  Union 

(1901)    11  Ohio  S.   &  C.  P.   Dec.  643; 
State  Line  &  8.  R.  Go.  v.  Brown  ( 1902 ) 
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teeing  the  right  of  trial  by  jury  a  bar  to  the  issuance  of  an  injunction 
against  acts  which,  if  committed,  would  constitute  a  crime."  The 
fact  that  an  act  is  punishable  criminally,"  or  that  defendants  may  be- 
bound  over  to  keep  the  peace,^^  does  not  constitute  an  "adequate  rem- 
edy at  law." 

The  doctrine  that  equity  will  not  enjoin  the  publication  of  a  libel 
will  not  prevent  the  issuance  of  an  injunction  against  the  display  of 
placards  or  banners,  or  the  publication  of  advertisements,  where  the- 
statements  therein  made  are  untrue  and  likely  to  damage  the  com- 
plainant's business.^* 


11  Pa.  Dist.  R.  509;   York  Mfg.  Co.  v. 
Oierdick    (1901)    10  Pa.   Dist.   R.  463. 
For   further    authority    to   the    same 
effect,  see  chapter  cxvill  §  2742,  a. 

10  Southern  R.  Co.  v.  Machinists'  Lo- 
cal Union  (1901)  111  Fed.  49;  Union 
P.  R.  Co.  V.  Ruef  (1902)  120  Fed.  102; 
Hamilton- Brown  Shoe  Co.  v.  Saxey 
(1895)  131  Mo.  212,  52  Am.  St.  Rep. 
622,  32  S.  W.  1106. 

11  Lyons  v.  Wilkins  [1896]  1  Ch.  811, 
65  L.  J.  Ch.  N.  S.  601,  74  L.  T.  N.  S. 
358,  45  Week.  Rep.  19,  60  J.  P.  325; 
Southern  R.  Co.  v.  Machinists'  Local 
Union  (1901)  111  Fed.  49;  Hamilton- 
Brown  Shoe  Co.  V.  Saxey  (1895)  131 
Mo.  212,  52  Am.  St.  Rep.  622,  32  S.  W. 
1106. 

12  Underhill  v.  Mu/rphy  (1904)  117 
Ky.  640,  111  Am.  St.  Rep.  262,  78  S.  W. 
482,  4  Ann.  Cas.  780. 

Contra,  Ricard  Boiler  d  Engine  Co.  v. 
Benner  (1904)  14  Ohio  S.  &  C.  P.  Dec. 
357,  where  the  opinion  is  expressed  that 
the  protection  afforded  by  the  criminal 
law  in  putting  any  person  under  bond 
to  keep  the  peace  will  prevent  any  "ir- 
reparable injury"  that  may  be  threat- 
ened by  strikers,  and  therefore  affords 
an  adequate  remedy  at  law,  which  will 
render  the  issuance  of  an  injunction 
unnecessary. 

18  In  Springhead  Spinning  Co.  v.  Ri- 
ley (1868)  L.  R.  6  Eq.  551,  37  L.  J.  Ch. 
N.  S.  889,  19  L.  T.  N.  S.  64,  16  Week. 
Rep.  1138,  it  was  held,  upon  demurrer, 
that  the  issuance  of  placards  and  adver- 
tisements might  be  enjoined  where  it 
was  alleged  in  the  bill,  and  consequently 
admitted  by  the  demurrer,  that  they 
were  part  of  a  scheme  of  defendants' 
whereby  they,  by  threats  and  intimida- 
dation,  prevented  persons  from  hiring 
themselves  to  or  accepting  work  from 
plaintiff,   and  that  the  acts  of  the  de- 


fendants tended  to  the  immediate  de- 
struction of  the  value  of  plaintiff's  prop- 
erty. 

The  authority  of  this  decision  has. 
been  regarded  as  considerably  impaired 
by  the  disapproval  of  it  by  the  court  of 
appeal  in  chancery  in  Prudential  Assv,r. 
Co.  V.  Knott  (1875)  L.  R.  10  Ch.  142^ 
in  44  L.  J.  Ch.  N.  S.  192,  31  L.  T.  N.  S. 
866,  23  Week.  Rep.  249,  in  which  it  was 
held  that  a  court  of  equity  has  no  ju- 
risdiction to  restrain  the  publication  of 
a  libel  as  such,  even  if  it  is  injurious 
to  property.  But  see  Thorley's  Cattle 
Food  Go.  V.  Massam  ( 1877 )  L.  R.  6  Ch. 
Div.  582,  in  which  Vice  Chancellor  Ma- 
lins  stands  to  his  guns,  and  also  holds- 
that  any  doubt  as  to  the  propriety  of 
the  exercise  of  equitable  jurisdiction  in. 
such  case  has  been  removed  by  §  25,. 
subsec.  8  of  the  judicature  act,  1873, 
which  provides  that  "a  mandamus  or  an- 
injunction  may  be  granted,  or  a  re- 
ceiver appointed,  by  an  interlocutory 
order  of  the  court,  in  all  cases  in  which 
it  shall  appear  to  the  court  to  be  just. 
or  convenient  that  such  order  should 
be  made."  And  the  English  courts  have 
since  frequently  held  that  equity  has- 
jurisdiction  to  restrain  the  publication 
of  a  libel  or  the  making  of  slanderous- 
statements  calculated  to  injure  a  man 
in  his  trade  or  business.  See  17  Laws 
of  Eng.    (Halsbury)   260. 

And  in  Collard  v.  Marshall  [1892]  1 
Ch.  571,  61  L.  J.  Ch.  N.  S.  268,  66  L.  T. 
N.  S.  248,  40  Week.  Rep.  473,  it  was^ 
held  that  equity  had  power  to  enjoin 
the  publication  of  placards  and  circu^ 
lars  containing  statements  that  a  strike- 
was  on  at  the  plaintiff's  works,  or  that, 
the  sweating  system  was  there  prac- 
tised, where  it  appeared  that  such  alle-^ 
gations  were  calculated  to  injure  the- 
complainant's  business,  and  were  all  un- 
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An  individual  injured  by  the  violation  of  the  Federal  anti-trust 
act  is  not  entitled  to  injunctive  relief/*  but  has  only  his  right  of 
action  for  threefold  damages. 

Injunction  is  a  proper  remedy  against  attempts  to  induce  complain- 
ant's employees  to  break  their  contracts,**  at  least  vehere  the  injury 
threatened  is  irremediable.*^ 

Members  of  a  labor  union  may  be  enjoined  from  combining  to- 
gether to  further  a  strike  for  an  illegal  purpose,  and  from  putting 
their  employers  on  the  unfair  list,  and  from  paying  strike  benefits  in 
furtherance  thereof.*'' 

But  an  injunction  will  not  issue  where  there  is  no  proof  of  irre- 
parable injury ;  **  or  the  evidence  fails  to  show  that,  at  the  time  of 


true  in  substance  and  in  fact.  But  it 
was  pointed  out  that  the  injunction 
granted  would  not  prevent  publication 
of  the  real  facts,  which  were  that  there 
had  been  a  strike  against  the  system  of 
contract  labor  and  the  employment  of 
an  undue  proportion  of  boys  at  the 
plaintifl's  works. 

In  M.  Steinert  d  Sons  Co.  v.  Tagen 
(1911)  207  Mass  394,  32  L.R.A.{N.S.) 
1013,  93  N.  E.  584,  where  an  injunction 
was  sought  against  the  bearing  of  a 
placard  through  the  streets  announcing 
the  pendency  of  a  strike,  long  after  the 
strike  was  ended  by  the  installation  of 
a  new  set  of  employees  and  the  old  ones 
finding  other  employment,  it  was  held 
that  the  case  did  not  come  within  the 
doctrine  that  equity  will  not  enjoin  the 
publication  of  a  libel,  there  being  a 
wrongful  act  maliciously  done,  continu- 
ing and  repeated  day  by  day,  which,  al- 
though not  shown  to  have  caused  any 
damage  to  the  plaintiff,  was  manifestly 
intended  to  produce  that  result,  was 
liable  at  any  time  in  the  future  to  do  so, 
and  might  cause  real  and  substantial 
damage,  of  which  it  would  be  certainly 
diflScult,  and  might  be  impossible,  to 
prove  either  the  existence  or  the  quan- 
tum of  loss. 

See  also  §  2707,  ante. 

As  to  the  issuance  of  injunctions 
against  the  display  of  banners,  etc.,  in 
furtherance  of  a  boycott,  see  chapter 
cxvni.  §  2742,  a. 

1*  National  Fireproofing  Co.  v.  Mason 
Builders' Asso.  (1909)  26  L.R.A.(N.S.) 
148,    94    C.    C.   A.    535,    169   Fed.   259. 

15  Polsom  V.  Lewis  ( 1911 )  208  Mass. 
336,  35  L.R.A.(N.S.)  787,  94  N.  E. 
316;    Delaware    L.    &    TT.    iJ.    Co.    v. 


Smtchmen's  Union  (1907)  158  Fed. 
541;  Iron  Holders'  Union  v.  Allis-Chal- 
mers  Co.  (1908)  20  L.R.A.(N.S.)  315, 
91  C.  C.  A.  631,  166  Fed.  45. 

IS  In  Arthur  v.  Oakes  (1894)  25- 
Ii.R.A.  414,  4  Inters.  Com.  Rep.  744,  11 
C.  C.  A.  209,  24  U.  S.  App.  239,  63  Fed. 
320,  9  Am.  Crim.  Rep.  169,  it  was  said! 
that  a  combination  or  conspiracy  to  pro- 
cure an  employee  or  body  of  employees 
to  quit  in  violation  of  the  contract  of 
service  would  be  unlawful,  and  in  a 
proper  case  might  be  enjoined,  if  the- 
injury  threatened  would  be  irremedia- 
ble at  law. 

An  injunction  will  not  issue  to  re- 
strain members  of  a  union  from  endeav- 
oring to  induce  an  employee  of  com- 
plainant to  leave,  where  it  appears  that, 
no  threats  or  violence  has  been  used, 
that  the  employee's  services  are  not 
more  than  ordinarily  valuable,  and  there 
is  no  evidence  that  complainant  could 
not  replace  him.  McKeesport  d  Y.  Ice 
Co.  V.  Journeymen's  Horseshoer's  Union 
(3905)    37  Pittsb.  L.  J.  N.  S.  55. 

IT  Reynolds  v.  Davis  (1908)  19S 
Mass.  294,  17  L.R.A.(N.S.)  162,  84  N. 
E.  457. 

Equity  will  enjoin  any  combination 
or  conspiracy  among  the  employees  of 
the  receiver  of  a  railroad,  which  has 
for  its  object  and  intent  the  physical 
injury  of  the  property  in  the  receiver's 
possession,  or  actual  interference  with 
the  regular  continuous  operation  by  him- 
of  the  railroad.  Arthur  v.  Oakes- 
(1894)  25  L.R.A.  414,  4  Inters.  Com. 
Rep.  744,  11  C.  C.  A.  209,  24  U.  S.  App. 
239,  63  Fed.  320,  9  Am.  Crim.  Rep.  169. 

18  In  Atkins  v.  W.  A.  Fletcher  Co. 
(1903)   65  N.  J.  Eq.  658,  55  Atl.  1074, 
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filing  the  complaint,  the  acts  complained  of  still  continued.^'  Nor 
will  an  injunction  be  granted  because  of  a  single  act  of  trespass  in 
entering  the  complainant's  premises  to  call  out  his  workmen.*" 

It  has  been  held  that  the  claim  that  a  monopoly  is  being  promoted 
by  the  rule  of  a  union  limiting  the  number  of  apprentices  is  no  ground 
for  equitable  interference  by  injunction  against  the  maintenance  of 
a  strike  to  compel  a  recognition  of  such  rule.*' 

b.  Considerations  affecting  complainant's  right  to  relief. — (See 
also,  in  this  connection,  discussion  of  the  same  point  in  chapter 
■cxviii.,  §  2742,  h.) 

Since  the  inequity  that  will  preclude  a  complainant  from  obtaining 
equitable  relief  must  be  connected  with  the  subject  of  the  suit,  it  fol- 
lows that  equitable  relief  cannot  be  denied  because  complainant  is  a 
member  of  an  illegal  combination,**  or  because  it  has  entered  into  a 
■combination  with  other  manufacturers  to  depress  wages,**  or  has  vio- 
lated some  statutory  provision  unrelated  to  the  matter  in  hand.*' 

it  was  held  that  whatever  might  be  the  a  court  of  equity  from  granting  relief 
rights  as  individuals  of  persons  em-  where  the  injury  done  or  threatened  by 
ployed  at  a  daily  wage  as  pickets,  the  trespass,  although  a  single  act,  is 
against  an  employer  who  has  interfered  of  such  a  nature  that,  when  accom- 
with  their  work  of  peaceable  picketing,  plished,  the  property  cannot  be  re- 
the  trade  union  by  which  they  were  em-  stored  to  its  original  condition,  or  can- 
ployed  is  not  entitled  to  a  preliminary  not  be  replaced  by  means  of  compensa- 
injunction,  at  least,  against  acts  of  mo-  tion  in  money,  or  where  the  trespass 
lestation  and  intimidation,  or  even  of  is  continuous  in  its  nature  and  repeated 
violence,  directed  against  such  pickets,  acts  of  wrong  are  done  or  threatened, 
where  it  is  not  shown  that  such  acts  of  "New  York,  L.  E.  d  W.  B.  Co.  v.  Wenger 
interference  with  the  complainants'  (1887)  9  Ohio  Dec.  Reprint,  815. 
right  to  a  free  labor  market  will  result  21  Longshore  Printing  Co.  v.  Howell 
in  the  infliction  of  substantial  money  (1894)  26  Or.  .527,  28  L.R.A.  464,  46 
damages,  for  which  an  action  at  law  Am.  St.  Rep.  640.  .38  Pac.  547. 
will  be  inadequate,  or  for  which  the  pe-  23  American  Steel  &  Wire  Go.  v.  Wire 
<;uniary  responsibility  of  the  defendants  Drawers'  d  D.  M.  Unions  (1898)  90 
is  insufficient.  Fed.  608;  Coeur  d'Alene  Consol.  Min. 
In  Ricard  Boiler  &  Engine  Co.  v.  Ben-  Co.  v.  Miners'  Union  (1892)  19  L.R.A. 
ner  (1904)  14  Ohio  S.  &  C.  P.  Dec.  357,  382,  51  Fed.  260. 

it  was  held  that  the  calling  of  complain-  24  Kew    York    C.   Iron   Works   Co.   v. 

■ant's  employees  "scabs,"  and  the  use  of  Brennan    (1909)    116  N.  Y.  Supp.  457. 

■obscene   or   abusive   language,   will   not  25  in    Ooldfield   Consol.  Mines   Co.   v. 

warrant  the  issuance  of  an  injunction.  Ooldfield    Miners'    Union     (1908)     159 

19  Crescent  Feather  Co.  v.  United  Up-  Fed.  500,  it  was  intimated  that  the  fact 
holsterers'  Union  (1908)  153  Cal.  433,  that  a  complainant  corporation  may 
95  Pac.  871.  have  violated  a  law  restricting  its  right 

20  Longshore  Printing  &  Pub.  Co.  v.  to  use  its  funds  in  the  purchase  of 
Howell  (1894)  26  Or.  527,  28  L.R.A.  stock  of  other  companies  was  no  ground 
464,  46  Am.  St.  Rep.  640,  38  Pac.  547;  for  denying  it  equitable  relief  against 
J.  F.  Parkinson  Co.  v.  Building  Trades  unlawful  acts  by  strikers;  but  it  was 
Council  (1908)  154  Cal.  581,  21  L.R.A.  stated  that  sufficient  evidence  had  not 
(N.S.)  550,  98  Pac.  1027,  16  Ann.  Cas.  been  introduced  to  support  a  finding 
3165-  that    complainant    had    violated    such 

But  the  fact  that  an  act  sought  to  be    statute, 
enjoined  is  a  trespass  will  not  preclude 


§  2715]  STRIKES.  8401 

It  has  also  been  held  that  the  violation  of  an  agreement  by  the  em- 
ployer to  the  effect  that  nine  hours  should  constitute  a  day's  work 
cannot  be  set  up  as  a  defense  to  an  action  to  enjoin  strikers  from  inter- 
fering with  the  employees  of  the  plaintiff  by  means  of  threats,  intimi- 
dation, personal  violence,  or  other  unlawful  means,  calculated  or  in- 
tended to  induce  the  plaintiff's  employees  to  leave  its  employment.^" 

But  the  conduct  of  an  employers'  association  in  passing  a  resolu- 
tion imposing  a  fine  on  any  of  its  members  who  should  employ  cer- 
tain workmen  of  one  of  them,  who  had  refused  to  work  except  for 
higher  wages,  and  in  refusing  to  rescind  it  upon  the  demand  of  the 
union,  in  consequence  of  which  members  of  the  union  struck  work, 
has  been  held  to  warrant  a  court  of  equity  in  refusing  to  enjoin  the 
intimidation  of  the  remaining  workmen.®'' 

c.  Persons  who  may  maintain  hill. — Besides  the  parties  directly 
affected,  it  has  been  held  that  the  holders  of  bonds  secured  by  mort- 
gage on  the  property  of  the  employer,®'  or  one  having  a  selling  agency 
for  the  product,®^  may  have  a  sufficient  interest  to  entitle  them  to 
maintain  a  bill  to  enjoin  unlawful  interference  with  the  labor  supply. 

It  has  also  been  held  that  a  membership  corporation  made  up  of 
employers  is  entitled  to  maintain  a  bill  for  an  injunction  against  acts 
of  violence  by  strikers,  alleged  to  have  been  done  for  the  purpose  of 
destroying  the  plaintiff  by  impairing  its  membership  and  injuring  it 
in  its  property  rights  in  a  trademark  used  by  it,  notwithstanding  each 

26  'New   York    C.   Iron   Works   Co.   v.  ployees ;  and  are  not  required  to  apply 

Brennan    (1909)    116  N.  Y.  Supp.  457.  to  the  trustee  who  holds  the  mortgage 

ST  Hynes  v.  Fisher  ( 1883 )  4  Ont.  Rep.  to  bring  such  suit. 

60,  where  it  was  held  that  an  injunc-  29  One    having    a    selling   agency    for 

tion  already  granted  on  an  eic  parte  ap-  coal  for  the  net  price  of  which  he  be- 

plication  which  did  not  divulge  the  fact  comes  personally  responsible  as  soon  as 

of   the    resolution   should   be   dissolved,  it  is  loaded  vipon  the  cars,  whose  contract 

28  In   Carter  v.   Fortney    (1909)    170  with  the  coal  com'pany  contains  a  clause 

Fed.   463,   it  was   held  that  holders  of  exonerating  it  from  damages  for  failing 

bonds   of   a  coal   company,    secured  by  to   furnish   coal  where   such   failure   is 

mortgage  on  its  property,  the  sole  value  caused  by  a  strike,  and  who,  in  reliance 

of  which  is  alleged  in  the  bill  to  depend  upon    such    contract,    has    entered   into 

upon  the  ability  of  the  company  to  oper-  contracts  for  the  sale  of  coal  and  coke 

ate  at  a  profit  the  mining  of  its  coal,  which  cannot  otherwise  be  filled,  has  a 

and  the  meeting  of  its  interest  charges,  sufficient    interest    to    enable    him    to 

and  the  payment  of  the  principal  of  its  maintain     a     bill     for     an     injunction 

indebtedness   when   due,   have   such   an  against  acts  or  conduct  which,  by  intim- 

interest  in  the  property  that  they  may  idating    persons    otherwise    willing    to 

maintain    a    suit    in    equity    to   enjoin  work  in  the  mines,  prevents  the  mining 

former  employees  of  the  company  who  company  wholly  or  partially  from  ful- 

are    on    strike,    and    others    conspiring  filling  its  contracts  with  him.     Ghesa- 

with  them,  from  illegally  preventing  the  peake  &   0.   Coal  Agency   Co.  v.   Fire 

operation  of  the  mines  by  threatening  Greek  Coal  &  Coke  Co.  (1902)  119  Fed. 

and  intimidating  the  company's  employ-  942,  s.  c.  on  appeal  (1903)  61  C.  C.  A. 

ees,  and  others  who  wish  to  become  em-  49,   124   Fed.   305. 
M.  &  S.  Vol.  VII.— 526. 
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member  of  the  corporation  could  maintain  an  action  in  his  own 
behalf  to  recover  the  damages  thereby  inflicted  upon  him.'" 

d.  Parties  against  whom  injunction  granted. — An  injunction  will 
not  lie  against  a  labor  union  because  of  the  unlawful  conduct  of  indi- 
vidual members  unless  there  is  something  to  connect  the  union  there- 
with ;  '^  nor  against  defendants  not  shown  to  have  participated  in  the 
unlawful  acts  of  which  complaint  is  made.'* 

It  has  been  held  that  the  mere  fact  that  a  particular  labor  union  has 
adopted  rules  refusing  to  work  on  buildings  where  a  certain  class  of 
work  is  given  to  others  than  members  of  the  union  does  not  justify 
a  decree  against  its  members  in  a  suit  to  enjoin  a  strike,  where  it  is 
not  shown  to  have  taken  any  part  in  the  strike.''     The  fact  that  an 


so  Master  Horseshoers'  Protective 
Asso.  V.  Quinlivan  (1903)  83  App.  Div. 
459,  82  N.  Y.  Supp.  288. 

SI  An  injunction  will  not  lie  against 
a  labor  union  because  of  threats  made 
by  individual  members  for  which  the 
union  is  not  shown  to  be  re- 
sponsible. J.  F.  Parkinson  Co.  v.  Build- 
ing Trades  Council  ( 1908 )  154  Cal.  581, 
21  L.R.A.(N.S.)  550,  98  Pac.  1027,  16 
Ann.  Cas.  1165. 

That  a  few  members  of  a  union  on  a 
strike  disregard  its  instructions  and 
intimidate  the  employees  of  their  for- 
mer employer  does  not  entitle  the  em- 
ployer to  an  injunction  as  against  the 
union.  Ka/rges  Furniture  Co.  v.  Amal- 
gamated Woodworkers'  Local  Union 
(1905)  165  Ind.  421,  2  L.R.A.(N.S.) 
788,  75  N.  E.  877,  6  Ann.  Cas.  829. 

An  injunction  will  not  be  continued 
as  against  a  labor  union  where  there  is 
nothing  in  the  case  to  connect  the  union 
with  acts  of  violence.  Bchlang  v.  har- 
dies' Waist  Makers'  Union  (1910)  67 
Misc.  221,  124  N.  Y.  Supp.  289;  Per- 
kins  V.  Bogg  (1892)  11  Ohio  Deo.  Re- 
print, 585. 

Where  acts  of  violence  and  intimi- 
dation committed  by  pickets  are  not 
shown  to  have  been  prompted  or  ratified 
by  their  union,  injunction  will  issue 
only  against  them  individually.  Thom- 
as Russell  &  Sons  v.  Stampers'  &  Gold 
Leaf  Local  Union  (1907)  57  Misc.  96, 
107  N.  Y.  Supp.  303. 

Neither  the  president  of  a  labor  asso- 
ciation, who  aided  in  the  organization 
of  the  strike,  conferred  with  its  leaders, 
and  directed  the  payment  of  funds  to 
those  who  struck,  or  promised  aid  to 
those  who  would  strike,  nor  the  associa- 


tion Itself,  will  be  enjoined  at  the  suit 
of  the  employer  to  restrain  interference 
with  engaged  employees,  where  it  does 
not  appear  that  they  encouraged  any 
violence,  or  knew  of  any  violence  which 
was  tacitly  or  expressly  approved. 
Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blou>ers'  Asso.  (1899)  59  N.  J. 
Eq.  49,  46  Atl.  208. 

But  where  the  objects  of  a  trade  un- 
ion comprise  the  promotion  of  the  set- 
tlement of  dispute  between  masters  and 
men  by  arbitration,  or,  failing  that, 
by  other  lawful  means,  and  the  general 
management  of  the  society  is  vested  in 
an  executive  committee,  with  power  to 
represent  the  members  in  disputes  about 
hours  and  wages;  and  a  protection  fund 
is  set  apart  out  of  the  funds  of  the 
society  for  the  more  effectual  protection 
of  the  labor  and  rights  of  members, 
and  for  the  better  carrying  on  of  any 
movement  having  that  end  in  view,  and 
in  pursuance  of  its  objects  and  powers; 
and  the  organization  has  informed  the 
plaintiff  of  the  decision  to  support  a 
strike,  and  has  instructed  one  of  their 
oflBcers  to  take  charge  of  the  movement, 
— an  injunction  will  be  granted  against 
the  union  as  well  as  against  the  persons 
participating.  Farwell,  J.,  in  Taff 
Vale  B.  Co.  v.  Amalgamated  Soc.  [1901] 

A.  C.  426,  1  B.  R.  C.  832,  70  L.  J.  K. 

B.  N.  S.  905,  85  L.  T.  N.  S.  147,  65  J. 
P.  596,  50  Week.  Rep.  44,  17  Times  L.  R. 
698. 

S2  Pope  Motor  Car  Co.  v.  Keegan 
(1906)    150  Fed.   148. 

ii  Pickett  V.  Walsh  (1906)  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638. 
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apparently  successful  effort  to  settle  matters  amicably  was  made  by 
a  trade  and  labor  council  before  the  strike  was  officially  declared,  and 
that  the  officers  and  members  of  the  council  were  present  in  the  crowd 
at  the  time  of  some  of  the  unlawful  acts  connected  with  the  strike,  has 
been  held  insufficient  to  warrant  the  issuance  of  an  injunction  against 
it,  where  it  appeared  that  at  the  time  of  the  strike  the  local  union, 
the  members  of  which  took  part  in  the  strike  and  in  the  illegal  acts 
perpetrated  during  its  existence,  had  no  representation  in  the  council, 
and  that  no  meeting  of  the  council  was  held  during  the  strike.^*  ^ 

e.  Extent  of  relief. — The  extent  of  the  relief  that  will  be  granted  is 
discussed  in  the  cases  set  out  in  the  note.^®    As  above  noted,  equity  will 


3*  Esoanaba  Mfg.  Co.  v.  Trades  £  La- 
bor Counoil  (1910)  160  Mich.  656,  125 
N.  W.  709. 

3B  An  idea  of  the  extent  of  the  relief 
granted  in  strike  cases  may  best  be  ac- 
quired by  the  perusal  of  decrees  which 
have  been  approved,  some  instances  of 
which  are  subjoined: 

The  terms  of  the  injunction  granted 
in  United  States  v.  Debs  (1894)  5  In- 
ters. Com.  Eep.  163,  64  Fed.  724,  said 
to  have  been  drawn  by  Attorney  Gen- 
eral Olney,  are  as  follows:  "The  defend- 
ants, and  all  persons  combining  ai«il 
conspiring  with  them,  and  ail  persons 
whosoever,  were  commanded  and  en- 
joined 'to  desist  and  refrain' — 

"(1)  From  in  any  way  or  manner  in- 
terfering with,  hindering,  obstructing, 
or  stopping  any  of  the  business  of  any 
of  [certain  named  railroads]  as  common 
carriers  of  passengers  and  freight  be- 
tween or  among  any  states  of  the  Unit- 
ed States; 

"(2)  From  in  any  way  interfering 
with,  hindering,  obstructing,  or  stop- 
ping any  mail  trains,  express  trains, 
or  other  trains,  whether  freight  or  pas- 
senger, engaged  in  interstate  commerce, 
or  carrying  passengers  or  freight  be- 
tween or  among  the  states; 

"  ( 3 )  From  in  any  manner  interfering 
with,  hindering,  or  stopping  any  trains 
carrying  the  mail,  and  from  in  any 
manner  interfering  with,  hindering,  ob- 
structing, or  stopping  any  engines,  cars, 
or  rolling  stock  of  any  of  said  com- 
panies engaged  in  interstate  cornmerce, 
or  in  connection  with  the  carriage  of 
passengers  or  freight  between  or  among 
ed  States; 

"(4)  From  in  any  manner  interfer- 
ing with,  injuring,  or  destroying  any  of 


the  property  of  any  of  said  railroads  en- 
gaged in  or  for  the  purpose  of,  or  in 
connection  with,  interstate  commerce,  or 
the  carriage  of  tlie  mails  of  the  United 
States,  or  the  transportation  of  passen- 
gers or  freight  between  or  among  the 
states ; 

"  ( 5 )  From  entering  upon  the  grounds 
or  premises  of  any  of  said  railroads  for 
the  purpose  of  interfering  with,  hinder- 
ing, obstructing,  or  stopping  any  of  said 
mail  trains,  passenger  or  freight  trains 
engaged  in  interstate  commerce  or  in 
[the  transportation  of  passengers  or] 
freight  between  or  among  the  states,  or 
for  the  purpose  of  interfering  with,  in- 
juring, or  destroying  any  of  said  prop- 
erty so  engaged  in  or  used  in  connec- 
tion with  interstate  commerce,  or  the 
transportation  of  passengers  or  prop- 
erty between  or  among  the  states; 

"  ( 6 )  From  injuring  or  destroying  any 
part  of  the  tracks,  roadbed,  or  road,  or 
permanent  structures  of  said  railroads, 
and  from  injuring,  destroying,  or  in 
any  way  interfering  with  any  of  the 
signals  or  switches  of  any  of  said  rail- 
roads, and  from  displacing  or  extin- 
guishing any  of  the  signals  of  any  of 
said  railroads,  and  from  spiking,  lock- 
ing, or  in  any  manner  fastening  any  of 
the  switches  of  any  of  said  railroads, 
and  from  uncoupling  or  in  any  way 
hampering  or  obstructing  the  control  by 
any  of  said  railroads  of  any  of  the  cars, 
engines,  or  parts  of  trains  of  any  of  said 
railroads  engaged  in  interstate  com- 
merce, or  in  the  transportation  of  pas- 
sengers or  freight  between  or  among  the 
states,  or  engaged  in  carrying  any  of 
the  mails  of  the  United  States; 

"(7)  From  compelling  or  inducing, 
or  attempting  to  compel  or  induce,  by 
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threats,  intimidation,  persuasion,  force, 
or  violence,  any  of  tlie  employees  of  any 
of  said  railroads  to  refuse  or  fail  to 
perform  any  of  their  duties  as  employ- 
ees of  any  of  said  railroads  in  connec- 
tion with  the  interstate  business  or  com- 
merce of  said  railroads,  or  the  carriage 
of  the  United  States  mail  by  such  rail- 
loads,  or  the  transportation  of  passen- 
gers or  property  between  or  among  the 
states; 

"  ( 8 )  From  compelling  or  inducing, 
or  attempting  to  compel  or  induce,  by 
threats,  intimidation,  force,  or  violence, 
any  of  the  employees  of  any  of  said 
railroads  who  are  employed  by  such 
railroad,  and  engaged  in  its  service  in 
the  conduct  of  interstate  business,  or 
in  the  operation  of  any  of  its  trains 
carrying  the  mail  of  the  United  States, 
or  doing  interstate  business,  or  the 
transportation  of  passengers  and  freight 
between  and  among  the  states,  to  leave 
the  service  of  such  railroads ; 

"  ( 9 )  From  preventing  any  persons 
whatever,  by  threats,  intimidation, 
force,  or  violence,  from  entering  the 
service  of  any  of  said  railroads,  and 
doing  the  work  thereof,  in  the  carrying 
of  the  mails  of  the  United  States  or 
the  transportation  of  passengers  and 
freight  between  or  among  the  states; 

"(10)  From  doing  any  act  whatever 
in  furtherance  of  any  conspiracy  or 
combination  to  restrain  either  of  said 
railroad  companies  or  receivers  in  the 
free  and  unhindered  control  and  han- 
dling of  interstate  commerce  over  the 
lines  of  said  railroads,  and  of  trans- 
portation of  persons  and  freight  be- 
tween and  among  the  states ;  and 

"(11)  From  ordering,  directing,  aid- 
ing, assisting,  or  abetting,  in  any  man- 
ner whatever,  any  person  or  persons  to 
commit  any  or  either  of  the  acts  afore- 
said." 

In  American  Steel  &  Wire  Co.  v, 
Wire  Drawers'  &  D.  M.  Unions  (1898) 
90  Fed.  608,  an  injunction  order  was 
granted  restraining  the  defendants  from 
in  any  manner  interfering  with,  hinder- 
ing, obstructing,  or  stopping  any  of  the 
business  of  the  complainant,  or  its 
agents,  servants,  or  employees,  and  the 
operation  of  its  plant;  and  from  enter- 
ing upon  the  grounds  and  premises  of 
the  complainant  for  the  purpose  of  in- 
terfering with,  hindering,  or  obstruct- 
ing its  business  in  any  form  or  manner; 
and  from  compelling  or  inducing  or  at- 
tempting to  compel  or  induce  by  threats, 


intimidation,  persuasion,  force,  or  vi- 
olence, any  of  its  employees  to  refuse 
or  fail  to  perform  their  duties;  and 
from  compelling  or  inducing,  or  at- 
tempting to  compel  or  induce,  by 
threats,  intimidation,  force,  or  violence, 
any  of  the  employees  of  the  complain- 
ant to  leave  its  service,  or  any  person 
or  persons  from  entering  its  service; 
from  congregating  at  or  near  the  prem- 
ises of  the  employer  for  the  purpose  of 
intimidating  its  employees,  or  coercing 
them  or  preventing  them  from  ren- 
dering their  service  to  complainant, 
and  from  inducing  or  coercing  by 
threats  said  employees  to  leave  the  em- 
ployment of  the  complainant,  and  from 
in  any  manner  interfering  with  the 
complainant  in  carrying  on  its  busi- 
ness in  its  usual  and  ordinary  way, 
and  from  in  any  manner  interfering 
with  or  molesting  any  person  or  persons 
who  may  be  employed  or  seeking  em- 
ployment by  the  complainant;  and  the 
defendants  were  further  restrained  from 
collecting  in  and  about  the  approaches 
to  the  complainant's  mills  for  the  pur- 
pose of  picketing  or  patrolling  or  guard- 
ing the  streets,  avenues,  gates,  and  ap- 
proaches thereto  for  the  purpose  of  in- 
timidating, threatening,  or  coercing  any 
of  the  employees  of  the  complainant,  or 
any  person  seeking  employment,  and 
from  interfering  with  employees  of  the 
complainant  in  going  to  and  from  work. 
Defendants  were  further  restrained 
from  going  either  singly  or  collectively 
to  the  homes  of  complainant's  employees 
or  any  of  them,  for  the  purpose  of  in- 
timidating or  coercing  any  or  all  of 
them  to  leave  the  employment  of  the 
complainant,  or  from  entering  therein, 
as  well  as  from  Intimidating  or  threat- 
ening in  any  manner  the  wives  and 
families  of  the  said  employees  at  their 
said  homes. 

In  Knudsen  v.  Benn  (1903)  123  Fed. 
636,  an  injunction  issued  restraining 
the  defendants  from  in  any  manner  in- 
terfering with,  hindering,  obstructing, 
or  delaying  the  complainant's  work  by 
trespassing  in  and  upon  the  places 
where  such  work  is  carried  on,  "for 
the  purpose  of  compelling  or  inducing 
by  threats,  force,  intimidation,  violence, 
violent  or  abusive  language,  or  persua- 
sion, any  employees  of  complainants  to 
refuse  or  fail  to  perform  their  duties 
as  such  employees;  also  from  com- 
pelling or  inducing,  or  attempting  to 
compel  or  induce,  by  threats,  intimida- 
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tion,  force,  violence,  or  abusive  or  vio- 
leiit  language,  any  of  the  employees  of 
said   complainants  to  leave  their  serv- 
ice;   also  from   compelling  or  attempt- 
ing to  compel  by  threats,  intimidation, 
force,    violent    and    abusive    language, 
any  person  desiring  to  seek  employment 
with  complainants  to  refrain  from  ac- 
cepting   employment    with    them;    also 
from  establishing  and  maintaining  spies 
and    pickets   of    the   place    of    work    of 
complainants'    employees,    and    of    said 
employees,  in,  about,  or  adjacent  to  the 
yards  and  docks  of  said  Northern  Pacif- 
ic Railway  Company,  or  in  or  upon  the 
streets  and  avenues  of  the  city  of  Du- 
luth,  near  by  and  leading  to  and  from 
said  yards  and  docks,  for  the  purpose 
of   inducing  or  compelling,  by  threats, 
intimidation,   violence,   violent   or   abu- 
sive  language,   or   persuasion,   any   em- 
ployee of  complainants  to  fail  or  refuse 
to  perform  his  duties  as  such,  or  for  the 
purpose    of    interviewing   employees    of 
complainants,  and  inducing  them  not  to 
remain    in    the    complainants'    employ- 
ment;   and    the    said    defendants,    and 
each  of  them,  and  all  persons  associat- 
ed with  or  aiding  or  abetting  them,  be, 
and  they  are  hereby,  enjoined  and  for- 
bidden   from    congregating   at    or    near 
the  place  of  work  of  complainants'  em- 
ployees,  or  elsewhere,   for   the  purpose 
of    intimidating    or    coercing    them    by 
threats,    violence,     abusive    or    violent 
language,    or    for   the    purpose    of    pre- 
venting them   from  reaching  complain- 
ants' place  of  work,  or  to  return  there- 
from    to     their     respective     houses     or 
boarding   places;    and  that   defendants, 
and  each  of  them,  and  their  associates, 
are    restrained    and    enjoined    from    in 
any  manner  interfering  with  or  molest- 
ing, either  by  threats,  intimidation,  vio- 
lence, abusive  or  violent  language,  any 
of  complainsints'  employees  in  going  to 
or   from   complainants'   work;    and   de- 
fendants,  and  each  of  them,  and  their 
associates,  are  restrained  and  enjoined 
from  going,  either  singly  or  collectively, 
to    the    homes    or    boarding    houses    or 
places  of  residence  of  complainants'  em- 
ployees, or  any  of  them,  for  the  purpose 
of  intimidating  or  coercing  any  or  all 
of  them  to  leave  the  employment  of  com- 
plainants." 

In  Jordahl  v.  Hayda  (1905)  1  Cal. 
App.  696,  82  Pac.  1079,  a  decree  enjoin- 
ing defendants  from  "interfering  by 
means  of  threats  or  intimidation  with 
any   person   that  may   be   working  for 


plaintiff,  or  may  desire  to  work  for 
him  in  said  restaurant," — was  ap- 
proved. 

In  Barnes  v.  Chicago  Typographical 
Union  (1908)  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann. 
Cas.  54,  a  decree  was  affirmed  which  en- 
joined defendants  "from  in  any  manner 
interfering  with,  hindering,  obstructing, 
or  stopping  the  business  of  said  com- 
plainants, or  any  of  them,  or  of  their 
agents,  servants,  or  employees,  in  the 
operation  of  the  business  of  said  com- 
plainants respectively;  from  picketing 
or  maintaining  at  or  near  the  premises 
of  said  complainants,  or  any  of  them, 
any  picket  or  pickets;  from  assaulting 
or  intimidating,  by  threats  or  other- 
wise, the  employees  of  any  of  said  com- 
plainants, or  any  persons  who  may  be- 
come, or  seek  to  become,  employees  of 
said  complainants,  or  either  of  them, 
from  congregating  about  or  near  the 
places  of  business  of  any  of  said  com- 
plainants, or  about  or  near  any  place 
where  their  employees  are  lodged  or 
boarded,  for  the  purpose  of  compelling, 
inducing,  or  soliciting  the  employees  of 
any  of  said  complainants  to  leave  their 
service  or  to  refuse  to  work  for  them 
or  any  of  them,  or  for  the  purpose  of 
preventing,  or  attempting  to  prevent, 
any  person  from  freely  entering  into 
the  service  of  any  of  said  complainants ; 
from  interfering  with  or  attempting  to 
hinder  complainants,  or  any  of  them, 
in  carrying  on  their  business  in  the 
usual  and  ordinary  way;  from  follow- 
ing the  employees  of  any  of  said  com- 
plainants to  their  homes  or  other  places, 
or  calling  upon  them,  for  the  purpose 
of  inducing  them  to  leave  the  employ 
of  said  complainants,  or  of  molesting 
or  intimidating  them  or  their  families; 
from  attempting,  by  bribery,  payment, 
or  promise  of  money,  offers  of  transpor- 
tation, or  other  rewards,  to  induce  the 
employees  of  any  of  said  complainants 
to   leave  their  service." 

An  injunction  against  obstructing  or 
interfering  with  the  business  of  the 
complainant,  and  from  attempting  to 
compel,  by  use  of  abusive  and  indecent 
language,  threats,  or  intimidation  of 
any  sort,  any  person  or  persons  to 
leave  the  employment  of  complainant, 
or  not  to  enter  his  employment  if  de- 
sirous of  so  doing,  and  from  congregat- 
ing in  large  numbers  at  or  near  his 
place  of  business  in  such  a  man- 
ner    as      is      calculated     to     intimi- 
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date  any  employee  or  person  seek- 
ing employment,  and  from  picket- 
ing, guarding,  obstructing,  or  pa- 
trolling the  streets,  alleys,  or  ap- 
proaches to  complainant's  place  of 
business  in  such  manner  as  to  intimi- 
date, threaten,  or  coerce,  by  violence 
or  abusive  and  indecent  language,  any 
of  the  complainant's  employees  or  per- 
sons seeking  employment  of  him, — is 
proper.  Beaton  v.  Tarrant  ( 1902 )  102 
111.   App.    124. 

In  Piano  &  0.  Workers'  International 
Union  v.  Piano  d  0.  Supply  Co.  (1906) 
124  111.  App.  353,  the  court  affirmed  a 
decree  enjoining  defendants  "from  con- 
spiring together  unlawfully  to  prevent 
said  complainant  from  peaceably  and 
quietly  carrying  on  its  business,  and 
from  in  any  manner  interfering  with, 
hindering,  obstructing,  or  stopping  any 
of  the  business  of  said  complainant, 
and  from  attempting  to  compel,  directly 
or  indirectly,  by  threats,  intimidation, 
force,  or  violence,  violent  or  abusive 
language,  or  any  persuasion  that  is  not 
peaceable,  any  of  the  employees  of  said 
complainant  to  refuse  or  fail  to  perform 
their  duties  as  such  employees;"  and 
from  compelling  or  attempting  to  com- 
pel or  induce  by  such  means  any  em- 
ployee to  cease  and  abstain  from  com- 
plainant's service,  and  from  attempting 
to  keep  any  person  from  such  service, 
or  from  preventing  or  attempting  to 
prevent  any  person  by  threats,  intimida- 
tion, force,  violence,  violent  or  abusive 
language,  from  entering  upon  complain- 
ant's service,  and  from  congregating 
near  complainant's  premises  for  the 
purpose  of  inducing  or  compelling  by 
such  means  complainant's  employees  to 
fail  to  perform  their  services,  or  for 
the  purpose  of  preventing  certain  per- 
sons from  entering  upon  complainant's 
services,  and  from  congregating  for  the 
purpose  of  intimidating  or  coercing 
complainant's  employees  in  going  to 
and  from  work,  and  from  preventing 
the  complainant  from  delivering  its 
product  and  other  materials  and  sup- 
plies from  its  factory,  or  from  prevent- 
ing any  person  or  persons  from  deliver- 
ing to  complainant's  factory  any  sup- 
plies or  other  articles  by  threats,  intimi- 
dation, force,  or  violence,  and  "from  es- 
tablishing or  maintaining  pickets  for 
the  purpose  of  hindering  or  preventing 
by  threats,  intimidation,  or  violence, 
in  any  way,  the  employees  of  said  com- 
plainant,  and   persons   seeking  its   em- 


ploy,   from   going   into   the   factory    or 
lumber  yard  of  said  complainant." 

In  Vegelahn  v.  Guniner  (1896)  167 
Mass.  92,  35  L.R.A.  722,  57  Am.  St.  Rep. 
443,  44  N.  E.  1077,  it  was  held  by  a 
majority  of  the  court  that  an  injunc- 
tion restraining  defendants  "from  in- 
terfering with  the  plaintiff's  business 
by  patrolling  the  sidewalk  or  street  in 
front  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of 
preventing  any  person  or  persons  who 
now  are  or  may  hereafter  be  in  his  em- 
ployment, or  desirous  of  entering  the 
same,  from  entering  it,  or  continuing 
in  it;  or  by  obstructing  or  interfering 
with  such  persons  or  any  others  in  en- 
tering or  leaving  the  plaintiff's  said 
premises ;  or  by  intimidating,  by  threats 
or  otherwise,  any  person  or  persons 
who  now  are  or  may  hereafter  be  in 
the  employment  of  the  plaintiff,  or  de- 
sirous of  entering  the  same,  from  enter- 
ing it,  or  continuing  in  it,  or  by  any 
scheme  or  conspiracy  among  themselves 
or  with  others  organized  for  the  purpose 
of  annoying,  hindering,  interfering  with, 
or  preventing  any  person  or  persons 
who  now  are  or  may  hereafter  be  in  the 
employment  of  the  plaintiff,  or  desirous 
of  entering  the  same,  from  entering  it, 
or  from  continuing  therein,"  and  which 
contained  no  limitations  to  force  or 
violence, — was  proper. 

In  Hamilton-Brown  Shoe  Co.  v.  Saa>ey 
(1895)  131  Mo.  212,  52  Am.  St.  Rep. 
622,  32  S.  W.  1106,  the  court  approved 
an  injunction  restraining  defendants 
from  attempting  to  force  the  plaintiff's 
employees  to  leave  their  work  by  in- 
timidation and  threats  of  violence,  or 
from  assembling  for  that  purpose  in 
the  vicinity  of  plaintiff's  factory. 

In  Jersey  City  Printing  Co.  v.  Oas- 
sidy  (1902)  63  N.  J.  Eq.  759,  53  Atl. 
230,  an  order  was  made  restraining  de- 
fendants "from  in  any  manner  knowing- 
ly and  intentionally  causing  or  attempt- 
ing to  cause  by  threats,  offers  of  money, 
payment  of  money,  offering  to  pay  or 
the  payment  of  transportation  ex- 
penses, inducements  or  persuasions 
to  any  employee  of  the  complain- 
ant under  contract  to  render  serv- 
ice to  it  to  break  such  contract 
by  quitting  such  service;  from  any 
and  all  personal  molestation  of  per- 
sons willing  to  be  employed  by  com- 
plainant, with  intent  to  coerce  such 
persons  to  refrain  from  entering  such 
employment;  from  addressing  persons 
willing  to  be  employed  by  complainant. 
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against  their  will,  and  thereby  causing 
them  personal  annoyance,  with  a  view 
to  persuade  them  to  refrain  from  such 
employment;  from  loitering  or  picket- 
ing in  the  streets  near  the  premises  of 
complainant;  .  .  .  with  intent  to 
procure  the  personal  molestation  and 
annoyance  of  persons  employed  or  will- 
ing to  be  employed  by  complainant,  and 
with  a  view  to  cause  persons  so  em- 
ployed to  quit  their  employment,  or 
persons  willing  to  be  employed  by  com- 
plainant to  refrain  from  such  employ- 
ment; from  entering  the  premises  of 
complainant,  .  .  .  against  its  will, 
with  intent  to  interfere  with  its  busi- 
ness; from  violence,  threats  of  violence, 
insults,  indecent  talk,  abusive  epithets 
practised  upon  any  persons  without 
their  consent,  with  intent  to  coerce  them 
to  refrain  from  entering  the  employ- 
ment of  complainant,  or  to  leave  its 
employment." 

In  George  Jonas  Olass  Go.  v.  Glass 
Bottle  Blowers'  Asso.  (1911)  77  N.  J. 
Eq.  219,  41  L.E.A.(N.S.)  445,  79  Atl. 
262,  affirming  (1907)  72  N.  J.  Eq.  653, 
■66  Atl.  953,  the  court  approved  of  so 
much  of  the  decree  as  awarded  an  in- 
junction to  restrain  the  defendant  from 
using  coercive  measures  to  prevent  the 
flow  of  labor  to  complainant's  works. 

In  W.  P.  Davis  Mach.  Go.  v.  RoMn- 
sow  (1903)  41  Misc.  329,  84  N.  Y.  Supp. 
S37,  the  court  denied  the  motion  to 
vacate  a  preliminary  injunction  re- 
straining the  defendants  from  interfer- 
ing in  any  manner  with  the  business  of 
the  plaintiff  by  threats,  intimidation, 
force,  or  fraud  inducing  the  employees 
of  the  plaintiff  to  leave  its  employment, 
or  from  inducing  in  any  manner  by 
threats,  intimidation,  force,  or  fraud 
men  seeking  employment  with  the  plain- 
tiff from  entering  such  employment,, 
congregating  about  the  plaintiff's  fac- 
tory in  crowds,  and  interfering  with  any 
employee  or  person  having  business  at 
the  factory;  congregating  at  any  place 
in  the  city  and  calling  any  of  the  plain- 
tiflf's  employees  or  men  endeavoring  to 
seek  employment  with  plaintiffs,  "scab," 
or  from  calling  plaintiff's  factory  a 
■"scab   factory." 

In  'New  York  C.  Iron  Works  Co.  v. 
Brennan  (1907)  105  N.  Y.  Supp.  865, 
the  court  denied  a  motion  to  dissolve  an 
Injunction  which  restrained  defendants 
from  in  any  way,  by  threats,  intimida- 
tion, or  force,  interfering  with  plain- 
tiff's  employees,  officers,   or  agents,   or 


with  any  person  who  might  desire  to 
enter  or  continue  in  plaintiff's  employ 
by  means  of  threats,  intimidation,  or 
vexatious  or  unlawful  organized  espion- 
age, personal  violence,  or  other  vexa- 
tious or  unlawful  means  calculated  or 
intended  to  prevent  such  person  or  per- 
sons from  entering  or  continuing  in 
plaintiff's  employment,  or  calculat- 
ed or  intended  to  induce  any 
person  employed  by  plaintiff  to  leave 
its  employment,  and  from  congregating 
or  loitering  about  or  near  the  neighbor- 
hood of  plaintiff's  factory  or  works,  or 
in  any  other  places,  with  intent  to  in- 
terfere with  plaintiff's  employees,  or 
to  so  interfere  with  the  prosecution  of 
plaintiff's  business. 

In  Dayton  Mfg.  Co.  v.  Metal  Polish- 
ers, B.  P.  &  B.  W.  Union  (1901)  11 
Ohio  S.  &  C.  P.  Dec.  643,  the  defend- 
ants were  enjoined  "from  in  any  way 
or  manner  interfering  with  the  em- 
ployees or  officers  of  the  plaintiff  now 
in  its  employ,  and  from  in  any 
manner  interfering  with  any  person  who 
may  desire  to  enter  the  employ  of  the 
plaintiff,  by  the  way  of  threats,  intimi- 
dations, personal  violence,  or  other 
means  calculated  or  intended  to  pre- 
vent such  persons  from  entering  or 
continuing  in  the  employment  of  the 
plaintiff,  or  calculated  or  intended  to 
induce  any  such  person  or  persons  to 
leave  the  employment  of  the  plaintiff 
.  .  .  from  picketing  or  patrolling  the 
factory  or  other  premises  of  the  plain- 
tiff, or  the  homes  and  stopping  places 
of  its  employees,  or  the  approaches  and 
entrances  thereto,  or  loitering  in  or 
about  any  of  the  places  named,  or  mak- 
ing loud  or  boisterous  noises  in  the 
vicinity  thereof  for  the  purpose  of  in- 
timidating or  interfering  with  the 
plaintiff's  officers,  employees,  business, 
or  property;  from  interfering  with  the 
free  access  of  employees  of  plaintiff  to 
plaintiff's  premises,  and  their  places  of 
work,  and  the  free  and  unmolested  re- 
turn of  said  employees  to  their  places 
of  business  or  their  homes;  from  inter- 
fering by  any  act,  or  causing  annoyance 
which  will  interfere  in  any  manner 
with  the  employees  of  plaintiff,  or  its 
business  or  property;  from  giving  any 
directions  or  orders  to  committees, 
associates,  or  otherwise,  for  the  per- 
formance of  any  such  acts  or  threats 
hereby  enjoined,  and  from,  in  any 
manner  whatever,  impeding,  obstruct- 
ing, or  interfering  with  the  regular 
operation  and  conduct  of  the  business 
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of  the  plaintiff,  or  the  employees  now 
ill  the  employ  of  plaintiff,  or  that  may 
I.ereafter    be   employed   by    it." 

In  Brunsman  v.  Atherton  ( 1902 )  12 
Ohio  S.  &  C.  P.  Dec.  547,  the  defendants 
were  restrained  "from  in  any  manner 
interfering  with  the  persons  in  the  em- 
ploy of  the  plaintiffs,  and  from  in  any 
manner  interfering  with  any  person 
who  may  desire  to  enter  or  to  remain 
in  the  employment  of  the  plaintiffs, 
whether  under  the  pretense  of  persua- 
sion, or  by  way  of  threats,  violence, 
insults,  intimidation,  or  other  means 
calculated  or  intended  to  prevent  such 
persons  from  entering  into  or  continu- 
ing in  the  employment  of  the  plaintiffs, 
or  to  influence  or  induce  such  persons 
not  to  enter  into  or  to  leave  their 
employment." 

In  Brown  Mfg.  Co.  v.  Local  Union 
(1902)  12  Ohio  S.  &  C.  P.  Dec.  753, 
the  court  granted  an  injunction  re- 
straining defendants  from  unlawfully 
and  in  such  numbers  as  to  constitute  a 
.show  of  force  establishing  and  main- 
taining espionage  on  the  works  of  plain- 
tiff, or  in  the  neighborhood  of  and 
approaches  thereto,  for  the  purpose  of 
ascertaining  the  number,  names  and 
residences  of  those  who  are  in  the  em- 
ploy of  plaintiff,  and  restraining  any 
pickets  lawfully  there  from  attempting 
while  there  to  induce  or  persuade  any- 
one working  for  plaintiff  or  anyone 
seeking  employment  to  refrain. 

In  Morgan  Engineering  Co.  v.  Nichols 
(1902)  13  Ohio  S.  &  C.  P.  Dec.  614,  the 
temporary  injunction  theretofore  al- 
lowed was  modified,  "so  as  to  allow  the 
defendants  singly,  but  not  in  companies 
of  two  or  more,  to  persuade  or  induce 
in  a  peaceable  manner  the  workmen 
and  employees  of  the  plaintiff  to  quit 
their  employment;  and  singly,  but  not 
in  companies  of  two  or  more,  to  per- 
suade or  induce  in  a  peaceable  manner 
other  men  not  in  the  employ  of  the 
plaintiff  not  to  enter  the  employ  of  the 
plaintiff;  but  in  so  doing  the  said  de- 
fendants shall  not  use  any  threats,  in- 
timidation, coercion,  force,  or  violence, 
nor  shall  they  interfere  with,  molest, 
stop,  call  at,  apply  epithets  to,  or  ridi- 
cule employees  or  workmen  of  the  plain- 
tiff going  to  or  from  their  work." 

In  Murdoch  v.  Walker  (1893)  152 
Pa.  595,  34  Am.  St.  Rep.  678,  25  Atl. 
492,  it  was  held  that  strikers  were  prop- 
erly restrained  by  injunction  from 
gathering  about  their  former  employer's 


place  of  business  and  from  following 
his  workmen,  from  gathering  about 
their  boarding  houses,  and  from  any 
and  all  manner  of  tlireats,  menaces,  in- 
timidation, and  opprobrious  epithets, 
ridicule,  and  annoyance  to  and  against 
said  workmen  on  account  of  their  work- 
ing for  the  plaintiffs. 

In  State  Line  &  8.  R.  Co.  v.  Brown 

(1902)  11  Pa.  Dist.  R.  509,  the  decree 
granted  restrained  defendants  from  in- 
terfering with  the  men  in  complainant's 
employ  or  any  person  or  persons  desir- 
ing to  enter  therein,  in,  upon, 
and  around  its  works;  from  tres- 
passing upon  any  part  of  its 
property;  from  interfering  with  any 
person  or  persons  who  may  desire  to 
enter  its  employ,  by  the  way  of  threats, 
personal  violence,  intimidation,  oppro- 
brious epithets,  or  ridicule;  from  con- 
gregating or  loitering  about  in  the  neigh- 
borhood of  complainant's  premises  oi 
at  any  other  place  for  the  purpose  ot 
interfering  with  its  employees  by  any 
of  the  means  aforesaid,  or  from  making 
a  loud  or  boisterous  noise  in  the  streets 
of  the  town  or  vicinity  thereof  for  the 
purpose  of  intimidating  said  employees; 
from  gathering,  individually  or  collect- 
ively, about  complainant's  woi'ks  or  up- 
on the  streets  in  numbers,  and  by  acts 
or  threats  or  in  any  other  manner,  in- 
dividually or  collectively,  intimidating 
or  attempting  to  intimidate  complain- 
ant's workmen  while  engaged  ,  at  work, 
or  while  going  to  and  from  their  work, 
or  while  at  th6ir  respective  homes  or 
boarding  houses;  from  gathering  in  un- 
usual crowds  or  numbers  upon  the 
streets  and  marching  through  and  up- 
on the  same,  and  stopping  in  front  of 
dwelling  houses  complainant's  em- 
ployees, and  from  boarding  incoming 
and  outgoing  trains  before  or  immedi- 
ately after  their  arrival  at  the  town, 
with  the  object  or  purpose  of  inducing 
men  in  complainant's  employ  to  quit 
work,  and  preventing  or  attempting  to 
prevent  any  persons  who  may  desire 
to  enter  complainant's  employ  from  do- 
ing so  by  means  of  threats,  intimida- 
tion, undue  pressure,  or  influence. 

In   Marietta   Casting    Co.   v.    Thwma 

(1903)  28  Pa.  Co.  Ct.  248,  where  the 
evidence  showed  that  striking  workmen 
stopped  new  men  in  going  to  or  return- 
ing from  work,  using  threatening  lan- 
guage and  vile  epithets,  which  had  a 
tendency  to  deter  those  who  had  a  de- 
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enjoin  acts  of  violence  or  intimidation  in  connection  with  a  strike,'* 
though  no  order  will  icsue  to  restrain  acts  not  shown  by  the  moving 
papers  to  have  been  threatened;  "  and  the  injunction  should  not  be 
so  limited  as  to  relate  only  to  the  intimidation  of  persons  who  are 
bound  by  existing  contracts.^' 

Whether  "picketing,"  as  such,  will  be  enjoined,  depends  on  the 

view  entertained  by  the  court  as  to  whether  it  necessarily  connotes 
conduct  of  an  intimidating  character ;  ^^  but  the  restraining  order  may 
limit  the  number  of  pickets.*" 

sire  from  applying  for  labor  at  complain-  obstructing,  or  interfering  with  the  reg- 
ant's  shop,  and  to  intimidate  those  who  ular  and  unrestrained  operation,  con- 
remained  in  his  employment,  a  decree  duct,  and  management  of  the  business 
was  granted  enjoining  defendants  "from  of  the  plaintiff,  or  the  employees  now 
in  any  way  or  manner  interfering  with  in  the  employ  of  the  plaintiff,  or  that 
the  employees  of  the  plaintiff,  and  with  may  hereafter  be  employed  by  it." 
any  person  or  persons  who  may  here-  In  Morris  Run,  Coal  Min.  Co.  v.  Quy 
after  desire  or  offer  to  enter  its  employ,  (1905)  14  Pa.  Dist.  K.  600,  those  of 
by  the  use  or  way  of  threats,  intimida-  the  defendants  who  were  found  to  have 
tion,  personal  violence,  opprobrious  epi-  participated  in  acts  of  intimidation  and 
thets,  or  ridicule,  or  other  means  cal-  violence  were  enjoined  from  in  any  way 
culated  or  intended  to  prevent  such  or  manner  interfering  with  plaintiff's 
persons  from  entering  or  continuing  in  employees  or  any  person  desiring  to  en- 
the  employment  of  the  plaintiff,  or  cal-  ter  plaintiff's  employment,  by  the  use 
culated  or  intended  to  induce  any  such  of  threats,  intimidation,  personal  vio- 
person  or  persons  to  leave  the  employ-  lence,  opprobrious  epithets,  ridicule,  or 
ment  of  the  plaintiff;  and  also  from  other  means  calculated  or  intended  to 
calling  'scab,'  or  'scabs,'  or  any  other  induce  any  such  person  or  persons  to 
opprobrious  epithet,  to  persons  passing  leave  the  employment  of  the  plaintiff, 
along  the  streets,  and  going  to  or  from  and  also  from  calling  opprobrious  names 
the  works  of  the  plaintiff,  and  who  are  or  epithets  to  persons  passing  among 
in  the  employ  or  about  to  enter  the  em-  the  streets  or  going  to  and  from  work, 
ploy  of  said  plaintiff;  from  picketing  who  were  in  the  employ  or  about  to 
and  loitering  upon  the  premises  of  the  enter  the  employ  of  plaintiff  or  any 
plaintiff,  or  congregating  about  or  in  member  or  members  of  the  families  of 
the  neighborhood  of  the  same,  or  on  the  such  person ;  from  picketing  or  loitering 
highways  of  East  Donegal  township,  or  on  the  premises  of  the  plaintiff,  or  con- 
the  streets  of  Marietta,  for  the  purpose  gregating  about  or  in  the  neighborhood 
of  intimidating  or  interfering  with  the  of  the  same  or  on  the  highways  or 
employees  of  the  plaintiff,  or  with  such  streets  of  the  village  for  the  purpose  of 
persons  as  desire  to  enter  its  employ;  intimidating  or  interfering  with  plain- 
from  individually  or  collectively  board-  tiff's  employees,  or  with  persons  desir- 
ing incoming  or  outgoing  railroad  ing  to  enter  its  employ,  from  boarding 
trains  or  cars  to  and  from  Marietta,  incoming  or  outgoing  trains  with  the 
with  the  object  or  purpose  of  inducing  same  object  or  purpose, 
men  who  are  in  the  employ  of  the  plain-  36  See  cases  cited  in  notes  6,  7,  and  8, 
tiff  to  quit  work,   or   of  preventing  or  supra. 

attempting   to   prevent,    any   person   or  3''  Sch-warcz   v.   International   Ladies' 

persons    who   may    desire    to   enter    its  Garment    Workers'    Union     (1910)     68 

employ    from    so    doing,    by    means    of  Jlisc.  528,  124  N.  Y.  Supp.  968. 

threats,    intimidation,    or    undue    pres-  SS  Vegelahn   v.    Guntner    (1896)     167 

sure;  from  giving  any  directions  or  or-  Mass.  92,  35  L.R.A.  722,  57  Am.  St.  Rep. 

ders  to  committees,  associates,  or  other-  443,  44  N.   E.   1077. 

wise,  for  the  performance  of  any  such  39  See  §  2706,  notes  3  and  4,  ante. 

acts    or    threats    hereby    enjoined,    and  In  FranMin  Union  v.  People   (19051 

from  in  any  manner  whatever  impeding,  220  111.  355,  4  L.R.A.(N.S.)    1001,  110 
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The  injunction  order  should  not,  however,  be  so  drawn  as  to  re- 
strain the  use  of  fair  persuasion,*^  or  the  congregating  of  strikers  else- 
where than  in  the  neighborhood  of  the  complainant's  place  of  busi- 


Am.  St.  Rep.  248,  77  N.  E.  176,  it  was 
held  that  equity  may  enjoin  a  labor 
union,  the  members  of  which  are  on  a 
strike,  from  preventing  the  employment 
of  other  persons  in  their  places  by  force, 
threats,   intimidation,   and   picketing. 

In  Connett  v.  United  Hatters  (1909) 
76  N.  J.  Eq.  202,  74  Atl.  188,  it  was 
held  that  the  defendants  might  be  re- 
strained from  "picketing  by  which  cer- 
tain persons  have  been  assigned  by  the 
local  unions  to  watch  the  people  who 
approach  the  complainant's  factory  for 
the  purpose  of  procuring  work,  and  as- 
semble about  the  railway  stations  in 
Orange  to  make  overtures  to  people  who 
they  think  may  be  seeking  employment 
from  the  complainants,  and  threaten- 
ing them,  or  attempting  against  their 
wishes  to  persuade  them  to  refrain 
from  entering  the  complainant's  em- 
ploy." 

*"  In  Eureka  Foundry  Go.  v.  Lehker 
(1902)  13  Ohio  S.  &  C.  P.  Dec.  398, 
where,  by  reason  of  the  large  number  of 
sympathizers  in  the  neighboring  shops, 
whose  sympathies  were  with  the  strik- 
ing workmen,  and  the  intense  feeling 
which  had  grown  up,  it  appeared  prob- 
able that  any  system  of  picketing  which 
embraced  a  large  number  of  pickets 
would  lead  to  acts  of  intimidation  and 
violence,  the  strikers  were  limited  by 
the  decree  of  the  court  to  a  single 
picket. 

41  An  injunction  restraining  defend- 
ants from  placing  themselves,  their 
agents  or  confederates,  near  the  ap- 
proaches to  the  petitioner's  premises  to 
induce  persons  working  for  the  peti- 
tioner not  to  work  for  it,  and  persons 
seeking  employment  by  the  petitioner 
not  to  enter  petitioner's  employment, 
"by  threats  of  violence,  intimidation,  or 
persuasion,"  is  perhaps  too  broad,  in 
that  the  strikers  are  enjoined  from  us- 
ing all  forms  of  persuasion.  Jones  v. 
Van  Winkle  Gin  d  Mach.  Works  (1908) 
131  Ga.  336,  17  L.R.A.(N.S.)  848,  127 
Am.  St.  Rep.  235,  62  S.  E.  236. 

The  constitutional  right  of  free 
speech  may  not  be  infringed  nor  peace- 
ful persuasion  nor  lawful  appeals  to  rea- 
son or  sentiment  be  interfered  with,  by 
an   injunction   against   picketing.      Un- 


derhill  v.  Murphy  (1904)  117  Ky.  640, 
111  Am.  St.  Rep.  262,  78  S.  W.  482, 
4  Ann.  Cas.  780. 

In  Plant  v.  Woods  (1900)  176  Mass. 
492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
330,  57  N.  E.  1011,  an  injunction  to  re- 
strain members  of  a  labor  union  from 
conspiring  to  compel  the  unionization 
of  factories  by  either  compelling  the  em- 
ployees to  join  the  union,  or  compelling 
the  factories  to  discharge  them  by  the 
exercise  of  threats  to  strike,  which  con- 
tained the  clause,  "or  by  causing  or  at- 
tempting to  cause  any  person  to  dis- 
criminate against  any  employer  of  mem- 
bers of  plaintiff's  said  association  (be- 
cause he  is  such  employer ) ,  in  giving 
or  allowing  the  performance  of  con- 
tracts to  or  by  such  employer,"  was 
held,  in  respect  of  the  clause  quoted,  to 
be  too  broad  and  indefinite,  inasmuch 
as  it  might  seem  to  include  mere  law- 
ful persuasion  and  other  similar  and 
peaceful  acts. 

An  injunction  will  not  be  granted 
against  enticing  away  complainant's 
employees  by  means  of  picketing  his 
premises  and  addressing  persuasion  and 
inducements  to  such  employees  in  con- 
nection with  a  strike.  Reynolds  v. 
Everett  (1893)  67  Hun,  294,  22  N.  Y. 
Supp.  306,  affirmed  in  (1894)  144  N.  Y. 
189,  39  N.  E.  72;  Rogers  v.  Evarts 
(1891)    17  N.  Y.  Supp.  264. 

An  injunction  restraining  the  defend- 
ants from  "in  any  manner"  interfering 
with  persons  desiring  to  enter  or  remain 
in  plaintiff's  employ,  whether  by 
threats  of  violence,  insults,  intimida- 
tion, "or  other  means"  calculated  or 
intended  to  prevent  or  influence  such 
persons  from  entering  into  or  contin- 
uing in  such  employment,  is  held  in 
Brown  Mfg.  Go.  v.  Local  Union  (1902) 
12  Ohio  S.  &  C.  P.  Dec.  753,  to  be  too 
broad  in  respect  of  the  phrase  quoted. 

In  Allis-Ghalmers  Go.  v.  Iron  Mold- 
ers'  Union  (1906)  l^iO  Fed.  155,  it  is 
said  that  language  in  an  injunction  re- 
straining interfering,  hindering,  ob- 
structing, or  stopping  the  complainant's 
business,  or  its  agents  and  employees 
therein,  must  be  construed  to  restrain 
only   unlawful   or   malicious    acts,    not 
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ness.*^  And  it  has  been  held  that  striking  employees  may  be  enjoined 
from  going  upon  their  employer's  premises  for  the  purpose  of  peace- 
ably persuading  other  employees  to  join  in  the  strike.*' 

The  offer  or  payment  of  money,  where  an  invasion  of  the  employ- 
er's rights,**  may  be  the  subject  of  injunctive  relief.*' 

Although  workmen  may  not  be  enjoined  from  quitting  work 
•of  their  own  motion,  the  officers  of  their  organizations  may  be 
■enjoined  from  directing  them  to  quit,  or  from  using  their 
power  and  influence  to  induce,  influence,  incite,  or  coerce 
the  men  to  strike  in  furtherance  of  an  improper  purpose ;  ** 
from  arranging  for  a  referendum  vote  of  the  employees  upon 
the  question  of  instituting  a  strike,*''  or  from  paying  strike  benefits.*' 
But  where  workmen  may  lawfully  strike,  the  court  will  not  enjoin  the 
officers  of  their  union  from  advising  them,  at  their  request,  as  to  their 
lawful  and  proper  action.*^  Nor  can  the  officers  of  a  labor  organiza- 
tion be  enjoined  from  ordering  a  strike  where  it  is  shown  that  no 
strikes  by  the  members  of  the  organization  can  occur  without  the  sanc- 
tion of  their  officers,  as  such  an  injunction  would  be,  in  substance  and 
•effect,  an  injunction  against  a  resort  to  a  strike  by  such  employees  for 
the  redress  of  asserted  grievances.*' 

Equity  will  not  enjoin  employees  of  a  receiver  of  a  railroad  from 
quitting  his  service,  even  though  the  effect  of  such  action  will  be  to 
■cripple  the  property,  or  prevent  or  hinder  the  operation  of  the  road ; 

those  incident  to  a  lawful  combination  While   the   court   cannot   enjoin   men 

•of  strikers,  such  as  peaceful  persuasion,  from  striking,  the  officers  of  their  or- 

*8  Brown    Mfg.    Co.    v.    Local    Union  ganizations  may  be  enjoined  from  using 

(1902)   12  Ohio  S.  &  0.  P.  Dec.  753.  their  power  and  influence  to  induce,  in- 

43  New   York,  L.  E.  <6  W.   R.   Co.  v.  fiuence,    incite,    or    coerce    the    men    to 

Wenger    (1887)    9    Ohio   Dec.    Reprint  strike    in   violation    of   their    contract. 

815.  ^-  R-  Barnes  &  Co.  v.  Berry  (1907)  150 

4*  As  to  when  it  may  be  so  considered,  Fed.   72. 

see  §  2704,  ante.  i^  Ibid. 

a  Tunstall  V.  Stearns  Coal  Co.  (1911)  *8  Members  of  a  labor  union  may  be 

41  L.R.A.(N.S.)   453,  113  C.  C.  A.  132,  enjoined    from    combining    together    to 

192    Fed.    808;    Everett-Waddey    Co.   v.  further  a  strike  for  an  illegal  purpose, 

Richmond  Typographical  Union   (1906)  and  from  paying  strike  benefits  in  fur- 

105    Va.    188,   5    L.R.A.  (N.S.)    792,    53  therance    thereof.      Reynolds    v.    Davis 

•S.  E.  273,  8  Ann.  Gas.  798.  (1908)   198  Mass.  294,  17  L.R.A. (N.S.) 

46  In  Toledo,  A.  A.  &  N.  M.  R.  Co.  t.  162,  84  N.  E.  457;  A.  R.  Barnes  &  Co. 
Pennsylvania  Co.   (1893)  19  L.R.A.  387,  v.  Berry   (1907)   156  Fed.  72. 
5  Inters.  Com.  Rep.  522,  54  Fed.  730,  it  Where  the  strike  is  lawful,  the  pay- 
was  intimated,  though  not  decided,  that  ment    of    strike    benefits    will    not,    of 
although  workmen  may  not  be  enjoined  course,  be  enjoined.     See   §  2705,  ante. 
from  quitting  work  of  their  own  motion,  49  Delaware,  L.  <&  W.  R.  Co.  v.  8mitch- 
their  officers  may  be  enjoined  from  di-  men's  Union  (1907)  158  Fed.  541. 
recting    them    to    quit   when    such    act  60  Wabash     R.      Co.     v.     Hannahan 
would  constitute  an  unlawful  invasion  (1903)    121   Fed.  563. 
of    the   complainant's    rights. 
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altliongh  it  will  enjoin  them  from  combining  and  conspiring  to  quit 
their  service  with  such  object  and  intent.*^ 

The  right  to  an  injunction  against  boycotting  in  furtherance  of  a 
.strike  is  discussed  in  chapter  cxviii. 

/.  ContemptJ"^ — A  court  enforcing  obedience  to  its  orders  by  pro- 


Bl  Arthur  v.  Oakes  ( 1894 )  25  L.R.A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  320,  9 
Am.  Grim.  Rep.  169.  The  court  said: 
"We  have  said  that  if  employees  were 
unwilling  to  remain  in  the  service  of 
the  receivers  for  the  compensation  pre- 
scribed for  them  by  the  revised  sched- 
ules, it  was  the  right  of  each  on  that  ac- 
count to  withdraw  from  such  service. 
It  was  equally  their  right,  without  ref- 
erence to  the  effect  upon  the  property 
or  upon  the  operation  of  the  road,  to 
confer  with  each  other  upon  the  subject 
of  the  proposed  reduction  in  wages,  and 
to  withdraw  in  a  body  from  the  service 
of  the  receivers  because  of  the  proposed 
change.  Indeed,  their  right  as  a  body 
of  employees  affected  by  the  proposed 
reduction  of  wages,  to  demand  given 
rates  of  compensation  as  a  condition 
of  their  remaining  in  the  service,  was 
as  absolute  and  perfect  as  was  the  right 
of  the  receivers  representing  the  aggre- 
gation of  persons,  creditors,  and  stock- 
holders interested  in  the  trust  property, 
and  the  general  public,  to  fix  the  rates 
they  were  willing  to  pay  their  respective 
employees.  But  that  is  a  very  different 
matter  from  a  combination  and  conspir- 
acy among  employees  with  the  object 
and  intent  not  simply  of  quitting  the 
service  of  the  receivers  because  of  the 
reduction  of  wages,  but  of  crippling  the 
property  in  their  hands  and  embarrass- 
ing the  operation  of  the  railroad.  When 
the  order  for  the  original  injunction 
was  applied  for  it  was  represented — and 
the  interveners  admit  by  their  motion 
that  it  was  correctly  represented — that 
unless  the  restraining  power  of  the 
court  was  exerted,  the  dissatisfied  em- 
ployees and  others  co-operating  with 
them  would  physically  disable  and  ren- 
der unfit  for  use  the  cars  and  other 
property  in  the  possession  of  the  re- 
ceivers, and  by  force,  threats,  and  in- 
timidation used  against  employees  re- 
maining in  their  service,  and  against 
those  desiring  to  take  the  places 
of    those    quitting,    would    prevent   the 


receivers  from  operating  the  roads 
in  their  custody,  and  from  discharging 
the  duties  which  they  owed  on  behalf 
of  the  corporation  to  the  parties  inter- 
ested in  the  trust  property,  to  the  gov- 
ernment, and  to  the  public.  The  gen- 
eral inhibition  upon  combinations  and 
conspiracies  formed  with  the  object  and 
intent  of  crippling  the  property  and 
embarrassing  the  operation  of  the  rail- 
road must  be  construed  as  referring 
only  to  acts  of  violence,  intimidation, 
and  wrong  of  the  same  nature  or  class 
as  those  specifically  described  in  the 
previous  clauses  of  the  writ.  We  -do  not 
interpret  the  words  last  above  quoted  as 
embracing  the  case  of  employees  who, 
being  dissatisfied  with  the  proposed  re- 
duction of  their  wages,  merely  with- 
draw on  that  accoxint,  singly  or  by  con- 
certed action,  from  the  service  of  the 
receivers,  using  neither  force,  threats, 
persecution,  nor  intimidation  towards 
employees  who  do  not  join  them,  nor 
any  device  to  molest,  hinder,  alarm,  or 
interfere  with  others  who  take  or  desire 
to  take  their  places." 

S8  A  discussion  of  the  question  wheth- 
er a  proceeding  for  contempt  in  violat- 
ing a  "strike"  injunction  is  civil  or 
criminal  in  its  nature  would  lead  far 
afield.  The  seeker  for  information  on 
this  point  is  therefore  directed  to  an- 
notation of  the  question,  "Is  proceeding 
for  contempt  for  violation  of  an  injunc- 
tion civil  or  criminal?"  appended  to 
Vitter  Mfg.  Co.  v.  Humphrey,  13  L.R.A. 
(N.  S.)  591;  Gompers  v.  Buck's  Stove  & 
Range  Go.  34  L.R.A.  (N.S.)  874;  and 
Rothschild  &  Go.  v.  Steger  &  Sons  Piano 
Mfg.  Go.  42  L.R.A. (N.S.)  793;  also  note 
to  Enterprise  Foundry  Co.  v.  Iron 
Moulders'  Union,  13  L.R.A.(N.S.)    598. 

As  is  stated  in  IIamm,ond  Lumber  Co. 
V.  Sailors'  Union  (1909)  167  Fed.  809, 
the  numerous  adjudications  bearing  on 
the  subject  are  not  harmonious;  and  in 
many  instances  the  results  reached  are 
influenced,  if  not  dictated,  by  local  stat- 
utory provisions. 
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ceedings  for  contempt  is  not  executing  the  criminal  laws,  nor  invad- 
ing the  constitutianal  right  of  trial  by  jury.** 

What  will  amount  to  a  contempt  of  court  is,  of  course,  dependent 
on  the  circumstances  of  each  case,  and  the  terms  of  the  injunction 
order.  The  use  of  violence  or  intimidation,**  which  may  even  include 
the  making  of  a  contemptuous  remark,**  the  holding  of  an  open-air 
meeting  near  the  place  of  employment,*^  or  the  appearance  in  force 
on  the  highway  when  employees  are  going  to  or  returning  from  work, 


^3  Be  Debs  (1895)  158  U.  S.  565,  39 
L.  ed.  1093,  15  Sup.  Ct.  Rep.  900. 

54  An  injunction  prohibiting  the  use 
of  terror  or  violence  is  violated  by 
threatening  a  workman  with  death  if 
he  goes  to  work  in  a  certain  shop,  and 
by  participating  in  an  assault  upon  an- 
other. Stearns  v.  Marr  (1903)  41  Misc. 
252,  84  N.  Y.  Supp.  36. 

The  placing  of  an  obstruction  across 
a  passageway  leading  to  plaintiff's  fac- 
tory as  plaintiff  was  about  to  send  out 
its  wagon,  which  precluded  the  passage 
of  horse  and  wagon  in  that  direction, 
the  grabbing  of  the  reins  as  the  driver 
was  attempting  to  drive  the  team,  and 
the  use  of  violent  and  abusive  language 
to  the  driver,  constitutes  a  violation  of 
an  injunction  against  in  any  wise  inter- 
fering with  any  person  or  persons  who 
may  be  delivering  or  hauling  plaintiff's 
product.  Hosier  Brewing  Co.  v.  Giblin 
(1903)   14  Ohio  S.  &  C.  P.  Dec.  305. 

Picketing  to  aeccomplish  the  purpose 
of  a  strike  against  a  former  employer 
while  an  order  of  court  is  in  force  for- 
bidding it  is  punishable  as  contempt. 
Vilter  Mfg.  Co.  v.  Humphrey  (1907) 
132  Wis.  587,  13  L.E.A.(N.S.)  591,  112 
N.  W.   1095. 

An  injunction  restraining  the  defend- 
ants from  interfering  with  plaintiff's 
employees  or  with  any  person  who  may 
desire  to  enter  its  employment,  by  the 
use  of  threats,  personal  violence,  or  in- 
timidation, or  by  any  other  means  what- 
soever calculated  to  intimidate  and  ter- 
rorize and  alarm  and  place  in  fear  any 
of  the  employees  of  plaintiff  in  any 
manner  whatsoever,  at  or  upon  its 
premises,  and  from  in  any  unlavpful 
manner  interfering  with  the  plaintiff's 
employees  while  they  may  be  passing 
to  and  from  their  work,  is  violated  by 
violence  or  intimidation  of  any  sort. 
£0!  parte  Richards  (1902)  117  Fed.  658. 

85  In  Ideal  Mfg.  Co.  v.  Lvdwig  ( 1907 ) 


149  Mich.  133,  119  Am.  St.  Rep.  656, 
112  N.  W.  723,  an  injunction  restrain- 
ing the  officers  and  members  of  a  labor 
union  from  intimidating  the  complain- 
ant's employees  was  held  to  have  been 
violated  by  the  president  of  the  union 
saying  to  a  workman  while  surrounded 
by  a  hostile  and  threatening  crowd  of 
strikers,  "I  see  you  are  still  doing  your 
dirty  work." 

66  In  United  States  ex  rel.  Ouaranty 
Trust  Co.  V.  Haggerty  (1902)  116  Fed. 
510,  an  injunction  forbidding  defendants 
"from  assembling  together,  in  camp  or 
otherwise,  at  or  near  or  so  near  the 
mines  of  the  Clarksburg  Fuel  Company, 
or  at  or  so  near  the  residences  of  its  em- 
ployees, as  to  disturb,  alarm,  or  intimi- 
date such  employees,  so  as  to  prevent 
them  from  working  in  the  mines,  or  to 
prevent  or  interfere  with  them  in  pass- 
ing to  and  from  their  work  at  the 
mines,  or  in  otherwise  interfering  with 
them  as  employees  of  the  Clarksburg 
Fuel  Company,"  was  held  to  be  violated 
by  the  holding  of  an  open-air  meeting 
within  1,000  feet  from  the  opening  of 
the  mine,  and  within  300  or  400  feet 
from  the  residences  of  the  miners,  in 
plain  view  of  both,  and  near  where  the 
miners  were  obliged  to  pass  in  going  to 
and  from  their  work,  at  which  meeting 
violent  speeches  were  made  by  defend- 
ants, in  which  they  stated  that  the  in- 
junction did  not  amount  to  anything 
and  would  not  stop  them;  that  if  they 
were  arrested,  others  would  take  their 
places,  criticizing  the  court  for  grant- 
ing the  injunction;  stating  that  the 
judge  was  a  tool  of  the  company,  and 
no  attention  should  be  paid  to  his  or- 
der; but  that  the  miners  should  be 
made  to  lay  down  their  tools  and  come 
out;  where  it  was  shown  that  such 
meeting  disturbed  the  miners,  who  were 
afraid  of  violence  and  that  the  works 
would  be  blown  up. 
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although  no  threats  or  abuse  are  employed,"  have  all  been  held  to 
constitute  contempt. 

The  officers  of  a  labor  union  may  commit  a  contempt  in  advising 
the  strikers  to  continue  an  unlawful  course  of  conduct,*'  or  in  coun- 
tenancing acts  of  intimidation  and  refraining  from  using  the  means 
which  they  possess  of  preventing  those  acts,  so  far  as  good  faith 
would  suggest.*^ 

It  has  been  held  that  an  assault  upon  an  employee  at  a  time  when 
he  is  not  engaged  in  the  performance  of  his  duties  does  not  constitute 
a  violation  of  an  injunction  against  interfering  with  complainant's 
employees  in  the  conduct  of  its  business.^" 


67  In  Machall  v.  Ratchford  ( 1897 )  82 
Fed.  41,  an  injunction  restraining  the 
defendants  and  all  others  from  in  any 
wise  interfering  with  the  management, 
operation,  and  conducting  of  complain- 
ant's mines,  either  by  menaces,  threats, 
or  any  character  of  intimidation,  used 
to  prevent  the  employees  of  said  mines 
from  going  to  or  from  the  same,  or 
from  engaging  in  their  usual  business 
of  mining,  was  held  to  have  been  vio- 
lated by  the  conduct  of  defendants  in 
marching  in  a  body  of  men  over  two 
hundred  strong,  in  the  early  hours  of 
the  morning  and  in  the  afternoon,  at 
times  when  the  miners  employed  by  the 
defendants  were  either  going  to  or  com- 
ing from  their  work,  halting  in  front 
of  the  mine  opening  and  taking  posi- 
tion on  each  side  of  the  public  high- 
way at  places  where  the  miners  were 
in  the  habit  of  crossing  it  for  the  pur- 
pose of  going  home,  where  such  con- 
duct had  an  intimidating  effect,  al- 
though the  marchers  indulged  in  no 
threats  or  loud,  boisterous,  or  taunting 
language. 

BSIn  United  States  v.  Weber  (1902) 
114  Fed.  950,  it  was  held  that  an  in- 
junction order  requiring  the  officers  of 
a  labor  union  to  "desist  from  an  inter- 
ference with  the  employees  of  the  said 
receivers,  so  as  to  affect  the  conduct  of 
the  business  of  the  receivers,"  was  vio- 
lated by  their  conduct  in  addressing  a 
number  of  the  employees,  and,  upon 
being  arrested  therefor,  in  speaking  to 
a  crowd  of  union  men,  advising  them  to 
"continue  their  work,"^ — such  work  con- 
sisting of  intimidating  nonunion  men 
who  wish  to  work,  and  in  advising  the 
men  to  quit  work  unless  men  that  had 
been  discharged  were  reinstated. 


69  Typothetw  v.  Typographical  Union 
(1909)  132  App.  Div.  921,  117  N.  Y. 
Supp.  70,  affirmed  without  opinion 
in  (1909)  196  N.  Y.  571,  N.  E.  1161, 
in  which  it  was  held  that  such 
countenance  is  shown  by  the  fact  that 
individuals  were  permitted  to  under- 
take picket  duty  unadvised  of  the  or- 
der of  the  court,  the  retention  of  per- 
sons as  pickets  notwithstanding  their 
continuous  violence,  which  is  brought 
to  the  attention  of  the  officers,  and  the 
payment  by  the  union  of  the  fine  of  one 
of  them  upon  his  conviction  for  an  as- 
sault committed  after  the  injunction 
was  granted. 

60  In  Garrigart  v.  United  States 
(1908)  23  L.R.A.(N.S.)  1295,  89  C.  C. 
A.  494,  163  Fed.  16,  reversing  [1905] 
141  Fed.  679,  it  was  held  an  assault 
upon  the  guard  in  the  employ  of  com- 
plainant, when  such  guard  was  under 
arrest  and  in  custody  of  the  police  au- 
thorities, did  not  constitute  a  violation 
of  an  injunction  restraining  persons 
from  interfering  with  complainant's  em- 
ployees in  the  conduct  of  its  business. 

Violation  of  an  injunction  order  re- 
straining defendants  from  interfering 
with  the  conduct  of  complainant's  busi- 
ness is  not  shown  by  the  fact  of  an  at- 
tack upon  an  employee  while  returning 
from  a  place  to  which  he  had  gone  in 
the  evening,  where  nothing  in  the  testi- 
mony showed  that  he  was  attacked  be- 
cause of  his  relations  to  the  employer, 
or  because  he  was  in  the  performance  of 
any  duty  in  connection  with  the  em- 
ployer, or  in  the  exercise  of  any  rights 
in  which  the  employer  had  any  inter- 
est, and  the  proof  was  clear  that  tliere 
had  been  a  previous  encounter  between 
the  parties.     George  Jonas  Glass  Go.  v. 
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Other  instances  of  conduct  wliich  has  been  held  not  to  amount  to  a 
contempt  are  given  in  the  subjoined  footnote.^^ 

It  has  been  held  that  $1,000  is  not  an  excessive  fine  to  impose  on  a 
labor  union  for  violation  of  an  injunction  restraining  interference 
with  the  business  of  the  former  employers  of  members  on  a  strike, 
where  the  violation  is  flagrant  and  often  repeated.®^ 

The  crime  of  obstructing  justice  in  the  Federal  courts,  or  of  con- 
spiring to  do  so,  under  U.  S.  Eev.  Stat.  §§  5399,  5440,  U.  S.  Comp. 
Stat.  1901,  pp.  3656,  3676,  is  not  charged  by  an  indictment  which 
does  not  allege  that  defendants  conspired  to  violate  the  injunction  of 
the  court  which  had  been  issued,  or  to  interfere  with  its  proceedings, 
and  does  not  allege  notice  to  the  defendants  of  the  pendency  of  pro- 


Glass  Bottle  Blowers'  Asso.  (1902)  — 
N.   J.   Eq.   — ,   53   Atl.   138. 

61  Evidence  that  one  of  the  defendants 
presided  over  a  meeting  of  the  district 
council,  of  which  the  other  acted  as 
temporary  secretary,  at  which  meeting 
charges  were  preferred  against  members 
for  refusing  to  stop  work  when  ordered, 
is  not  sufficient  to  warrant  a  finding 
that  they  were  responsible  for  the  giv- 
ing of  a  notice  signed  by  the  secretary 
of  the  district  council,  notifying  the 
members  of  the  charges  against  them, 
where  there  was  no  evidence  that  the 
secretary,  in  signing  the  notice,  acted 
under  the  direction  of  the  defendants  or 
either  of  them,  or  that  they  took  any 
part  in  the  issue  of  the  notice,  directly 
or  indirectly,  so  as  to  render  them 
guilty  of  violating  an  injunction  against 
annoying,  intimidating,  or  interfering 
with  complainant's  employees.  Casson 
V.  Mcintosh  (1908)  199  Mass.  443,  85 
N.  E.  529. 

A  charge  of  interference  with  com- 
plainant's business  by  violence  and  in- 
timidation in  contempt  of  an  injunc- 
tion is  not  substantiated  by  evidence 
showing  that  various  persons  got  on 
trains  upon  which  boys  were  being 
brought  who  were  engaged  to  work  in 
complainant's  factory,  who  began  talk- 
ing to  them  and  telling  them  that  they 
ought  not  to  go,  and  finally  induced  the 
boys  to  come  away  from  the  men  who 
were  conducting  them,  even  though  the 
statements  made  to  the  boys  to  the 
effect  that  the  employer  would  keep  the 
boys  inside  of  the  fence,  and  would  not 
permit  them  to  go  out,  were  lies,  where 


there  is  nowhere  in  the  proof  submitted 
any  indication  that  the  will  of  the  boys 
was  overcome.  George  Jonas  Glass  Co. 
V.  Glass  Bottle  Blowers'  Asso.  (1902) 
supra. 

Contempt  of  court  in  violating  an 
injunction  restraining  defendants  from 
attempting  to  prevent  any  person,  by 
threats,  intimidation,  annoying  lan- 
guage, or  acts,  force,  or  violence,  from 
entering  the  service  of  complainant,  and 
from  congregating  for  the  purpose  of 
intimidating,  threatening,  or  coercing 
any  person  seeking  employment  of  com- 
plainant, is  not  shown  by  evidence  that 
two  men  who  approached  complainant's 
works  were  asked  whether  they  were  go- 
ing to  work  in  the  factory,  and  were 
accompanied  by  several  strikers  to  the 
gates  of  the  factory,  but  were  permitted 
to  enter  without  molestation ;  that  when 
they  came  from  the  factory  they  were 
followed  at  a  distance,  but  on  their 
return  re-entered  without  molestation, 
and  were  thereafter  followed  to  the 
house  of  a  third  person,  with  whom 
some  of  the  strikers  offered  to  fight, 
where  the  testimony  as  to  the  use  of 
opprobrious  words  or  threats  is  doubt- 
ful, and  the  proof  on  the  point  of  the 
assemblage  of  a  number  of  defendants 
for  the  purpose  of  intimidating  persons 
seeking  employment  was  uncertain  and 
variant  as  to  their  number,  and  still 
more  so  as  to  their  purpose.  George 
Jonas  Glass  Go.  v.  Glass  Blowers'  Asso. 
(1903)    64  N.  J.  Eq.   644,  54  Atl.  567. 

S2  Pranklin  Union  v.  People  (1905) 
220  111.  355,  4  L.R.A.(N.S.)  1001,  110 
Am.  St.  Rep.  248,  77  N.  E.  176. 
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ecedings  for,  or  issuance  of,  the  injunction;  although  it  alleges  a 
conspiracy  to  intimidate  employers  into  discharging  their  employees.^ 

2716.  Criminal  liability. —  (As  to  pleading  and  practice,  see  foot- 
note.^) 

Although  it  has  been  frequently  supposed  that  a  strike 
was  a  criminal  conspiracy  at  common  law,  it  seems  doubtful 
whether  this  was  the  case  apart  from  any  statute  making  the  purpose 
of  the  combination  an  unlawful  one.*  The  question  is,  however,  of 
only  academic  interest,  as  the  statutes  which  permit  combinations  of 


e3  Pettiione  v.  United  States  (1892) 
148  U.  S.  197,  37  L.  ed.  419,  13  Sup.  Ct. 
Rep.  542. 

1  A  few  cases  dealing  with  questions 
of  pleading  and  practice  in  respect  to 
the  criminal  liability  involved  are  dis- 
cussed below. 

In  Beg.  v.  Rowlands  (1851)  17  Q. 
B.  671,  2  Den.  C.  C.  364,  21  L.  .J.  Mag. 
Caa.  N.  S.  81,  16  Jur.  268,  5  Cox,  C.  C. 
466,  it  was  intimated  that  counts 
in  an  indictment  which  allege  that  de- 
fendants conspired  unlawfully  to  in- 
timidate and  prejudice  and  oppress  the 
pioyer  in  his  trade  and  occupation,  and 
to  prevent  his  workmen  from  continu- 
ing to  work  for  him  in  his  said  trade, 
by  divers  subtle  means  and  devices, 
and  wicked  acts  and  practices  to  injure 
and  oppress  the  employer  in  his  trade, 
business,  etc.,  and  to  induce  his  work- 
men to  depart  from  their  hiring  and 
employment  before  their  period  of  en- 
gagement was  completed;  and  that  de- 
fendants conspired  unlawfully  to  in- 
timidate and  prejudice  and  oppress  the 
employer  in  his  trade  and  occupation, 
etc.,  to  entice  and  seduce  away  the 
workmen  of  the  said  employer  from  his 
said  employment,  and  thereby  injure 
and  oppress  him  in  his  trade, — are  bad 
as  being  too  vague. 

It  is  not  necessary  in  an  indictment 
for  a  conspiracy  to  hinder  an  employer 
in  the  prosecution  of  his  business  by 
threatening  and  intimidating  his  work- 
men, to  set  out  specifically  the  kind  of 
threats  or  methods  of  intimidation 
made  use  of,  where  a  statute  has  pre- 
scribed a  punishment  for  using  threats 
or  intimidation  to  prevent  a  person 
from  accepting  or  continuing  an  em- 
ployment, but  the  words  of  the  statute 
may  be  used  without  setting  forth  their 
meaning.  But  if  the  means  to  be  used 
are  not  necessarily  unlawful,  either  by 
statute  or  the  common  law,  and  are  laid 
as  the  corpus  delicti,  then  a  particular 


statement  of  the  means  to  be  used  must 
be  set  out,  so  that  the  court  can  see 
on  the  face  of  the  indictment  that  a 
crime  has  been  committed.  State  v. 
Stewart,  59  Vt.  273,  59  Am.  Rep.  710, 
9  Atl.  559. 

An  indictment  in  which  the  language 
of  the  statute  is  adopted,  all  the  ele- 
ments of  the  offense  clearly  enumerated, 
and  the  whole  charged  to  have  been 
done  with  the  intent  specified,  sufficient- 
ly sets  out  an  offense  under  Vermont 
Statutes  §  4227,  Rev.  Laws  (Pub.  Stat. 
§  5869),  which  provides  that  "a  person 
who  by  threats,  intimidation,  or  by 
force,  alone  or  in  combination  with  oth- 
ers, affrights,  drives  away,  or  prevents 
another  person  from  accepting,  under- 
taking, or  prosecuting  such  employment 
with  intent  to  prevent  the  prosecution 
of  work  in  such  mill,  shop,  manufac- 
tory, mine,  quarry,  railroad,  or  other 
occupation,  shall  be"  subject  to  the  pen- 
alty specified.     Hid. 

In  Bex  V.  Ferguson  (1819)  2  Starkie, 
489,  an  indictment  charging  a  conspir- 
acy to  prevent  a  master  from  taking 
into  his  employment  any  person  as  an 
apprentice,  to  be  taught  and  instructed 
in  his  trade  or  occupation,  was  held  to 
be  sufficiently  supported  by  evidence  of 
a  combination  to  prevent  his  taking  an 
additional  apprentice. 

2  In  Master  Stevedores'  Asso.  v. 
Walsh  (1867)  2  Daly,  1  (not  a  master 
and  servant  case),  it  was  said  that  it 
is  not,  nor  has  it  ever  been,  a  rule  of 
the  common  law  that  any  mutual  agree- 
ment among  journeymen  for  the  pur- 
pose of  raising  wages  is  an  indictable 
offense,  or  that  they  are  guilty  of  a 
conspiracy  if,  by  a  preconcerted  ar- 
rangement, they  refuse  to  work  unless 
they  receive  an  advance  of  wages.  The 
court  in  this  case,  after  an  examination 
of  authorities  alleged  to  support  the 
rule  that  a  combination  to  raise  wages 
was  an  unlawful  conspiracy  at  common 
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law,  and  coming  to  the  conclusion  that 
such  is  not  the  case,  said:  "It  may 
therefore  be  laid  down  as  the  result  of 
this  examination,  that  it  is  lawful  for 
any  number  of  journeymen  or  of  master 
workmen  to  agree,  on  the  one  part, 
that  they  will  not  work  below  certain 
rates,  or,  on  the  other,  that  they  will 
not  pay  above  certain  prices;  but  that 
any  association  or  combination  for  the 
purpose  of  compelling  journeymen  or 
employers  to  conform  to  any  rule,  regu- 
lation, or  agreement  fixing  the  rate  of 
wages,  to  which  they  are  not  parties, 
by  the  imposition  of  penalties,  by  agree- 
ing to  quit  the  service  of  any  employer 
who  employs  a  journeyman  below  cer- 
tain rates,  unless  the  journeyman  pays 
the  penalty  imposed  by  the  combination, 
or  by  menaces,  threats,  or  intimidations, 
violence,  or  other  unlawful  means,  is  a 
conspiracy  for  which  the  parties  enter- 
ing into  it  may  be  indicted." 

For  a  more  extended  discussion  of 
this  subject,  see  chapter  cxix.  §  2746. 

Authority  for  the  view  that  a  combi- 
nation not  to  work  is  a  conspiracy  in 
restraint  of  trade  consists  principally 
of  ancient  precedents  for  indictments, 
and  dicta  in  various  English  cases. 
These  are  reviewed  in  Erie  on  Trade 
Unions,  p.  37,  where  it  is  said:  "In  the 
collections  of  precedents  for  indictments 
for  conspiracy  to  raise  wages,  in  viola- 
tion of  the  statutes  fixing  a  maximum, 
which  are  given  in  Wentworth  and 
Chitty,  there  are  counts  for  combining 
not  to  work  for  less  than  the  required 
wages,  founded  on  the  common-law  pro- 
hibition against  restraint  of  trade;  but 
the  most  important  authority  is  Hilton 
v.  Eck&rsley  (1855)  6  El.  &  Bl.  47,  25 
L.  J.  Q.  B.  N.  S.  199,  2  Jur.  N. 
S.  587,  4  Week.  Rep.  326,  before 
mentioned.  There  an  agreement  by 
employers  to  carry  on  business  as  the 
majority  should  direct  was  decided  to 
be  in  restraint  of  trade  at  common  law, 
and  illegal  and  void,  though  exempt 
from  prosecution  under  6  Geo.  IV.  chap. 
129,  as  mentioned  above.  The  case  is 
cited  here  for  the  sake  of  the  judgment 
of  Crompton,  J.,  who  held  that  such  an 
agreement  would  be  'indictable  at  com- 
mon law,  as  tending  directly  to  impede 
and  interfere  with  the  free  course  of 
trade  and  manufacture,'  and  to  take 
away  'the  freedom  of  action  of  an  indi- 
vidual to  carry  on  his  trade  ...  ac- 
cording as  it  may  be  for  his  interest  or 
that  of  the  public'  He  dwelt  also  on 
M.  &  S.  Vol.  VII.— 527. 


the  mischief  that  would  follow  if  par- 
ties should  give  up  the  right  of  judging 
for  themselves,  and  place  themselves 
under  the  dictation  either  of  a  majority 
or  of  a  committee  of  delegates.  Cromp- 
ton, J.,  was  remarkable  for  learning, 
depth,  and  acuteness,  and  was  painfully 
conscientious  about  speaking  accurate- 
ly when  he  spoke  judicially.  I  believe 
also  that  he  never  recognized  the  no- 
tion that  the  common  law  adapts  itself 
by  a  perpetual  process  of  growth,  to  the 
perpetual  roll  of  the  tide  of  circum- 
stances as  society  advances.  His  judg- 
ment in  this  case  is  direct  to  the  point 
that  an  agreement  for  any  coercion 
whatever,  restraining  the  free  will  of 
each  party  by  the  will  of  the  whole,  is 
an  illegal  restraint  of  trade,  and  in- 
dictable at  common  law.  Other  judges 
held  the  bond  to  be  illegal,  but  reserved 
their  opinion  on  the  point  of  criminal- 
ity. Erie,  J.,  held  it  to  be  legal;  and 
his  opinion  was  adjudged  to  be  wrong, 
as  above  mentioned. 

"Walshy  v.  Anley  (1861)  30  L.  J. 
Mag.  Cas.  N.  S.  121,  3  El.  &  El.  516,  7 
Jur.  N.  S.  465,  3  L.  T.  N.  S.  666,  9 
Week.  Rep.  271,  is  also  a  decision  bear- 
ing on  this  point.  Walsby  combined 
with  other  workmen  to  leave  the  em- 
ploy of  Anley  simultaneously,  unless  he 
discharged  certain  workmen  who  were 
working  under  a  declaration  which  they 
objected  to.  They  thus  conspired  to 
coerce  his  will  in  the  exercise  of  his 
right  to  a  free  course  of  trade  in  re- 
spect of  hiring  and  discharging.  Cromp- 
ton and  Hill,  JJ.,  held  that  this  was  a 
conspiracy  indictable  at  common  law. 
The  question  was  raised  by  an  appeal 
against  a  conviction  for  endeavoring 
by  threats  to  force  the  employer  to 
limit  the  number  of  his  workmen,  un- 
der 6  Geo.  IV.  chap.  129,  §  3.  The 
words  of  alleged  threat  were:  'Unless 
the  men  who  are  working  under  the 
declaration  be  discharged,  we  cease  to 
work  immediately.'  The  objection  to 
the  conviction  was,  that  this  was  no 
threat,  because  each  had  a  right  to 
leave  singly,  and  it  was  contended  that 
it  followed  that  all  had  a  right  to  leave 
simultaneously.  The  objection  was 
overruled  by  all  the  judges,  but  on 
different  grounds;  by  the  chief  justice 
on  the  ground  that  a  notice  of  an  in- 
tended simultaneous  stop  of  work,  with 
the  prohibited  intent,  was  a  criminal 
threat  within  the  statute.  But  I  cite 
the  case  here  for  the  sake  of  the  judg- 
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workmen  are  universally  regarded  as  devesting  such  combinations  of 
their  criminal  attributes,  even  though  not  expressly  so  providing ;  * 


ments  of  Crompton  and  Hill,  JJ.,  who 
held  that  the  threat  must  be  of  an  il- 
legal act,  and  that  a  combination  for  a 
simultaneous  stop  of  work  for  the  pur- 
pose of  annoying  the  master  was  an 
obstruction  to  the  free  course  of  trade, 
and  a  crime;  and  Crompton,  J.,  refers 
to  his  judgment  in  Hilton  v.  Eckersley, 
and  aflBrms  its  correctness,  notwith- 
standing the  objections  thereto  by  Mr. 
Longe  in  his  pamphlet  on  the  Law  of 
Strikes.  It  should  be  noted  that  the 
simultaneity  of  the  leaving  makes  the 
damage,  and  that  the  act  of  one  cannot 
cause  that  damage. 

"The  dictum  of  Grose,  J.,  in  Rex  v. 
Mawley  (1796)  6  T.  R.  636,  3  Revised 
Rep.  282,  relating  to  the  criminality  of 
combinations  to  raise  wages,  was  rele- 
vant only  for  the  purpose  of  estab- 
lishing that  the  guilt  of  conspiracy  is 
complete  by  the  agreement.  The  case 
had  no  connection  with  wages,  as  ex- 
plained  above. 

"In  Rex  V.  Journeymen-Tailors  of 
Camlridge  (1721)  8  Mod.  10,  the  con- 
spiracy was  to  refuse  to  work  at  a  less 
sum  per  day  than  was  demanded,  being 
at  a  higher  rate  than  the  maximum  of 
wages  fixed  under  the  statute,  5  Eliz. 
chap.   4." 

3  In  Gibson  v.  Lawson  [1891]  2  Q.  B. 
545,  it  is  said  with  reference  to  dicta 
in  Reg.  v.  Druitt  (1867)  10  Cox,  C.  C. 
592,  16  L.  T.  N.  S.  855,  and  Reg.  v. 
Bunn  (1872)  12  Cox,  C.  C.  316,  to  the 
effect  that  the  statutes  on  the  subject 
have  in  no  way  interfered  with  or  al- 
tered the  common  law,  and  that  strikes 
and  combinations  expressly  legalized  by 
statute  may  yet  be  treated  as  indictable 
conspiracies  at  common  law,  and  may 
be  punished  by  imprisonment  with  hard 
labor:  "Neither  of  those  cases  is  very 
satisfactorily  reported;  in  neither  was 
there  any  motive  for  questioning  the 
dicta  of  the  judges;  in  the  one  tried  by 
Lord  Esher  (then  Brett,  J.)  there  was 
no  opportunity,  in  consequence  of  the 
prisoner  having  been  acquitted  on  all 
the  counts  to  which  the  alleged  ruling 
applied.  We  are  well  aware  of  the 
great  authority  of  the  judges  by  whom 
the  above  cases  were  decided,  but  we 
are  unable  to  concur  in  these  dicta, 
and,  speaking  with  all  deference,  we 
think  they  are  not  law.     It  seems  to  us 


that  to  hold  that  the  very  same  acts 
which  are  expressly  legalized  by  stat- 
ute remain  nevertheless  crimes  punish- 
able by  the  common  law  is  contrary  to 
good  sense  and  elementary  principle, 
and  that  the  reports,  therefore,  cannot 
be  correct.  If  the  dicta  are  law,  they 
render  the  statutes  passed  on  these  sub- 
jects practically  inoperative;  these  stat- 
utes might  as  well  not  have  been  passed. 
The  dicta  are  criticized  in  detail  and 
with  great  ability  in  Mr.  Justice 
Wright's  excellent  work  on  the  Law  of 
Criminal  Conspiracies  and  Agreements, 
pp.  50-59.  It  is  difficult  to  withhold 
assent  from  the  statements  and  reason- 
ings contained  in  those  pages,  and  it 
seems  to  us  that  the  law  concerning  com- 
binations in  reference  to  trade  disputes 
is  contained  in  38  &  39  Vict.  chap.  86, 
and  in  the  statutes  referred  to  in  it, 
and  that  acts  which  are  not  indictable 
under  that  statute  are  not  now,  if,  in- 
deed, they  ever  were,  indictable  at  com- 
mon law." 

In  Com.  ex  rel.  Yallette  v.  Sheriff 
(1881)  15  Phila.  393,  it  was  held  that, 
in  view  of  the  Pa.  act  of  1872,  declar- 
ing it  to  be  lawful  for  any  workingmen, 
acting  either  as  individuals  or  as  mem- 
bers of  any  club,  society,  or  association, 
to  refuse  to  work  for  any  person  when- 
ever, among  other  causes  recited  in  the 
act,  to  continue  such  work  would  be 
contrary  to  the  rules  or  regulations  of 
such  organization  to  which  they  may 
belong,  and  that  such  refusal  shall  not 
subject  them  to  prosecution  or  indict- 
ment for  conspiracy;  and  the  supple- 
mental law  of  April  20,  1876,  which 
declares  that  the  use  of  lawful  and 
peaceful  means  having  for  their  object 
a  lawful  purpose  shall  not  be  regarded 
as  in  any  way  hindering  persons  who 
desire  to  labor,  the  acts  of  the  defend- 
ants, a  committee  from  a  trade  union, 
in  calling  upon  an  employer  and  de- 
manding an  increase  of  wages  for  the 
employees,  with  notice  that  a  refusal 
would  result  in  a  strike,  and  in  coming 
together  to  the  workshop  and  notifying 
the  men  that  a  strike  was  ordered,  did 
not  subject  them  to  indictment  for  con- 
spiracy. 

See  also,  to  like  effect,  Cumberland 
Glass  Mfg.  Co.  v.  Glass  Bottle  Blowers' 
Asso.    (1899)    59  N.  J.  Eq.  49,  46  AtL 
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and  the  now  prevailing  view  is  that  workmen  may  combine  to  qnit 
their  employment  in  a  body  without  rendering  themselves  amenable 
to  the  charge  of  conspiracy.*  But  where  the  combination  is  one  for 
an  unlawful  purpose,^  or  becomes  one  to  prevent  others  from  entcr- 


208;  Lyons  v.  Wilkvns  [1896]  1  Oh. 
811,  74  L.  T.  N.  S.  358,  45  Week.  Rep. 
19,  60  J.  P.  325,  in  §  2713,  note  2,  ante. 

i  Franklin  Union  v.  People  (1905) 
220  111.  355,  4  L.R.A.(N.S.)  1001,  110 
Am.  St.  Rep.  248,  77  N.  E.  176. 

"It  is  no  crime  for  any  number  of 
persona  without  an  unlawful  object  in 
view,  to  associate  themselves  together 
and  agree  that  they  will  not  work  for 
or  deal  with  certain  men  or  classes  of 
men,  or  work  under  a  certain  price,  or 
without  certain  conditions."  Garew  v. 
Rutherford  (1870)  106  Mass.  1,  8  Am. 
Rep.  287. 

In  Com.  V.  Hunt  (1842)  4  Met.  Ill, 
38  Am.  Dec.  346,  it  was  held  that  an 
association  of  workmen,  agreeing  not  to 
work  for  any  person  who  shall  employ 
any  journeyman  or  other  person  not 
a  member  of  such  society,  after  notice 
given  to  him  to  discharge  such  work- 
men, is  not  an  unlawful  conspiracy. 

6  In  Reg.  v.  Duffield  (1851)  5  Cox, 
C.  C.  404,  it  was  held  that  a  conspiracy 
to  molest  and  obstruct  a  manufacturer 
in  carrying  on  his  business  by  induc- 
ing and  persuading  his  hired  workmen 
to  leave  his  service  in  order  to  accom- 
plish a  purpose  in  that  case  regarded  as 
unlawful,  is  indictable. 

In  Reg.  v.  Rowlands  (1851)  5  Cox, 
C.  C.  436,  it  was  held  that  a  combination 
for  the  purpose  of  obstructing  an  em- 
ployer in  carrying  on  his  business,  and 
to  force  him  to  increase  wages,  in  pur- 
suance of  which  defendants  persuaded 
his  employees  and  gave  them  money  to 
leave  their  service,  the  purpose  being  to 
obstruct  the  employer  in  his  manufac- 
ture, and  to  injure  him  in  his  business, 
and  so  force  his  consent,  was  an  indict- 
able conspiracy. 

A  combination  of  employees  to  compel 
their  employer  to  discharge  certain  of 
their  fellow  workmen,  the  means  adopt- 
ed to  enforce  this  cessation  being  an 
announced  intention  to  quit  their  em- 
ployment in  a  body  and  by  simultane- 
ous act,  is  an  indictable  conspiracy  at 
common  law.  State  v.  Donaldson 
(1867)  32  N.  J.  L.  151,  90  Am.  Dec. 
649.  This  decision  is  on  the  ground 
that  the  aim  of  the  combination  was  to 


interfere  with  the  business  of  the  em- 
ployer, and  was  therefore  unlawful. 
The  court  said :  "It  appears  to  me  that 
it  is  not  to  be  denied,  that  the  alleged 
aim  of  this  combination  was  unlawful; 
the  efifort  was  to  dictate  to  this  em- 
ployer whom  he  should  discharge  from 
his  employ.  This  was  an  unwarrant- 
able interference  with  the  conduct  of 
his  business,  and  it  seems  impossible 
that  such  acts  should  not  be,  in  their 
usual  effects,  highly  injurious.  How 
far  is  this  mode  of  dictation  to  be  held 
lawful?  If  the  manufacturer  can  be 
compelled  in  this  way  to  discharge  two 
or  more  hands,  he  can,  by  similar 
means,  be  coerced  to  retain  such  work- 
men as  the  conspirators  may  choose  to 
designate.  So  his  customers  may  be 
prescribed,  and  his  business  in  other 
respects  controlled.  I  cannot  regard 
such  a  course  of  conduct  as  lawful.  It 
is  no  answer  to  the  above  considerations 
to  say  that  the  employer  is  not  com- 
pelled to  submit  to  the  demand  of  his 
employees;  that  the  penalty  of  refusal 
is  simply  that  they  will  leave  his  serv- 
ice. There  is  this  coercion:  the  men 
agree  to  leave  simultaneously,  in  large 
numbers  and  by  preconcerted  action. 
We  cannot  close  our  eyes  to  the  fact 
that  the  threat  of  workmen  to  quit  the 
manufacturer,  under  these  circumstan- 
ces is  equivalent  to  a  threat  that  unless 
he  yield  to  their  unjustifiable  demand, 
they  will  derange  his  business,  and  thus 
cast  a  heavy  loss  upon  him.  The  work- 
men who  make  this  threat  understand 
it  in  this  sense,  and  so  does  their  em- 
ployer. In  such  a  condition  of  affairs, 
it  is  idle  to  suggest  that  the  manufac- 
turer is  free  to  reject  the  terms  which 
the  confederates  offer.  In  the  natural 
position  of  things,  each  man  acting  as 
an  individual,  there  would  be  no  coer- 
cion; if  a  single  employee  should  de- 
mand the  discharge  of  a  coemployee,  the 
employer  would  retain  his  freedom,  for 
he  could  entertain  or  repel  the  requi- 
sition without  embarrassment  to  his 
concerns;  but  in  the  presence  of  a  coali- 
tion of  his  employees,  it  would  be  but  a 
waste  of  time  to  pause  to  prove  that,  in 
most  cases,  he  must  submit,  under  pain 
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ing  into  or  continuing  in  the  employer's  service  by  intimidation, 
threats,  molestation,  or  coercion,  it  constitutes  an  indictable  conspir- 
acy.« 

And  there  is  authority  for  the  statement  that  a  combination  to  in- 
duce workmen  to  violate  their  contracts  is  a  criminal  conspiracy.'' 

A  combination  to  strike  is  not  ordinarily  v^ithin  the  operation  of 
a  statute  against  conspiracy  in  restraint  of  trade.' 


of  often  the  most  ruinous  losses,  to  the 
conditions  imposed  on  his  necessities. 
It  is  difficult  to  believe  that  a  right 
exists  in  law  which  we  can  scarcely  con- 
ceive can  produce,  in  any  posture  of 
affairs,  other  than  injurious  results. 
It  is  simply  the  right  of  worlcmen,  by 
concert  of  action,  and  by  taking  ad- 
vantage of  their  position,  to  control 
the  business  of  another.  I  am  unwill- 
ing to  hold  that  a  right  which  cannot, 
in  any  event,  be  advantageous  to  the 
employee,  and  which  must  be  always 
hurtful  to  the  employer,  exists  in  law. 
In  my  opinion,  this  indictment  suffi- 
ciently shows  that  the  force  of  the  con- 
federates was  brought  to  bear  upon 
their  employer  for  the  purpose  of  op- 
pression and  mischief,  and  that  this 
amounts  to  a  conspiracy." 

In  Com.  V.  Gurren  (1869)  3  Pittsh. 
143  (a  nisi  prius  case),  the  jury  were 
charged  that  a  combination  by  the  de- 
fendants among  themselves  or  with  oth- 
ers, to  injure  an  employer  by  stopping 
his  colliery,  in  order  to  subject  him  to 
loss  and  damage,  or  to  keep  the  colliery 
idle  until  the  employee  should  be  com- 
pelled to  talce  back  into  his  employ  one 
of  the  defendants,  was  an  unlawful 
conspiracy. 

A  combination  to  inflict  pecuniary 
injury  on  the  owner  of  cars,  for  the 
purpose  of  coercing  him  to  increase 
tlie  wages  of  his  employees  by  compel- 
ling the  railway  companies  to  give  up 
using  his  cars,  and  on  their  refusal  to 
yield  to  compulsion,  to  inflict  pecuniary 
injury  upon  them  by  inciting  their  em- 
ployees to  quit  their  services,  is  an 
unlawful  conspiracy.  Thomas  v.  Cin- 
cinnati, N.  0.  &  T.  P.  B.  Co.  (1894)  4 
Inters.    Com.    Rep.    788,    62    Fed.    803. 

6  Reg.  V.  Rowlands  ( 1851 )  5  Cox,  C. 
C.  436;  Reg.  v.  Bunn  (1872)  12  Cox,  C. 
C.  316 ;  Branson  v.  Industrial  Workers 
( 1908 )  30  Nev.  270,  95  Pac.  354 ;  Davis 
V.  Zimmerman  (1895)  91  Hun,  489,  36 
N.    Y.    Supp.    303;    State    v.    Stewart 


(1887)  59  Vt.  273,  59  Am.  Rep.  710,  9 
Atl.  559;  Crump  v.  Com.  (1888)  84  Va. 
927,  10  Am.  St.  Rep.  895,  6  S.  E.  620. 

Under  N.  Y.  Penal  Code,  §  170,  de- 
claring that  orderly  and  peaceable  as- 
sembling or  co-operation  of  employees 
to  obtain  an  advance  in  wages  is  not  a 
criminal  conspiracy,  and  §  168,  subd.  5, 
making  it  unlawful  to  conspire  togeth- 
er to  prevent  another  from  exercising  a 
lawful  trade  or  calling,  or  doing  any 
other  unlawful  act,  by  threats  and  in- 
timidation, it  is  unlawful  for  employees 
to  attempt  to  obtain  an  advance  in 
wages  by  any  of  the  means  prohibited 
by  the  latter  section.  People  v.  McFar- 
lin  (1904)  43  Misc.  591,  18  N.  Y.  Grim 
Rep.    412,    89    N.    Y.    Supp.    527. 

TReg.  V.  Duffield  (1851)  5  Cox,  0.  C 
404;  Com.  v.  Hunt  (1842)  4  Met.  Ill 
38  Am.  Dec.  346   (a/rguendo). 

8  A  combination  of  employees  to  com 
pel  their  employer  to  discharge  certain 
of  their  fellow  workmen,  the  means 
adopted  to  enforce  this  cessation  being 
an  announced  intention  to  quit  their 
employment  in  a  body  and  by  a  simul- 
taneous act,  is  not  a  combination  to 
injure  trade  within  the  meaning  of  a 
statute  against  conspiring  for  such 
purpose.  State  v.  Donaldson  ( 1867 )  32 
N.  J.  L.  151,  90  Am.  Dec.  649.  The 
court  said:  "An  act,  to  fall  within  this 
provision,  must  be  one  which,  with 
directness,  inflicts  an  injury  on  trade; 
as,  for  example,  a  combination  to  de- 
press any  branch  of  trade  by  false 
rumors.  But,  in  the  case  before  us,  the 
act  charged,  if  it  could  be  said  to  injure 
trade  at  all,  did  so  not  proximately, 
but  remotely.  It  is  true  that,  at  a  far 
remove,  an  injury  to  an  individual 
manufacturer  may  affect  trade  injuri- 
ously; but,  in  the  same  sense,  so,  it  is 
true,  will  an  injury  inflicted  on  a  con- 
sumer of  manufactured  articles.  But 
it  is  not  this  undesigned  and  incidental 
damage  which  is  embraced  within  the 
statutory  denunciation." 
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It  is  a  criminal  conspiracy  to  combine  to  exact  the  payment  of  a 
sum  of  money  as  a  condition  of  not  instituting,  or  of  calling  off,  a 
strike ;  ®  and  such  conduct  may  also  constitute  the  statutory  crime  of 
extortion.^" 


But  in  People  v.  Fisher  (1835)  14 
Wend.  9,  28  Am.  Dec.  501,  it  was  held 
to  be  a  violation  of  a  statute  punishing 
conspiracy  to  commit  any  act  injurious 
to  trade  or  commerce,  for  a  body  of 
journeymen  shoemakers  to  enter  into  an 
association  for  the  purpose  of  prevent- 
ing any  shoemaker  in  the  locality  from 
working  below  certain  rates,  which  ob- 
ject the  association  sought  to  obtain 
by  imposing  a  penalty  of  $10  upon  any 
shoemaker  in  the  locality  who  worked 
for  less,  and  by  a  mutual  agreement 
among  the  members  of  the  association 
that  they  would  not  work  for  any  mas- 
ter shoemaker  who  should  employ  a 
journeyman  who  infringed  their  rules, 
unless  the  journeyman  so  infringing 
paid  $10  to  the  association,  and  which 
object  was  carried  into  effect  by  a  num- 
ber of  the  members  of  the  association 
quitting  the  employment  of  a  master 
shoemaker  who  had  employed  a  journey- 
man at  rates  below  those  which  the 
association  had  agreed  upon.  It  is  to 
be  noted  in  connection  with  this  case 
that  resort  was  had  to  coercive  meas- 
ures to  compel  a  compliance,  not  only 
on  the  part  of  a  master  shoemaker,  but 
of  journeymen  not  members  of  the  asso- 
ciation, with  the  regulations  the  com- 
bination had  established. 

9  A  conspiracy  against  one  who  is 
under  the  necessity  of  employing  work- 
men in  order  to  carry  on  his  business, 
to  obtain  a  sum  of  money  from  him 
which  he  is  under  no  legal  liability  to 
pay,  by  inducing  his  workmen  to  leave 
him,  and  by  deterring  others  from  en- 
tering into  his  employment,  or  by 
threatening  to  do  this,  so  that  he  is 
induced  to  pay  the  money  demanded 
under  a.  reasonable  apprehension  that 
he  cannot  carry  on  his  business  with-, 
out  yielding  to  the  illegal  demand,  is 
an  illegal,  if  not  a  criminal,  conspiracy. 
Oarew  v.  Rutherford  (1870)  106  Mass. 
1,  8  Am.  Rep.  287. 

In  State  v.  Dalton  (1908)  134  Mo. 
App.  517,  114  S.  W.  1132,  the  offense 
charged  by  either  count  of  an  indict- 
ment, the  first  count  of  which  charged 
in  substance  that  the  defendants  con- 
spired to  and  in  execution  of  the  con- 


spiracy induced  certain  mechanics  to 
quit  the  employ  of  a  certain  employer, 
and  would  not  permit  them  to  enter  again 
into  the  same  employ,  although  he  was 
in  sore  need  of  their  services,  until  the 
employer  had  first  paid  to  the  defend- 
ants a  certain  sum  of  money  to  with- 
draw their  influence  in  that  behalf,  and 
that  their  purpose  was  thus  unlawfully 
to  exact  such  sum  from  the  employer, 
which  he  paid;  and  the  second  count  of 
which  charged  in  substance  that  the 
mechanics  mentioned  voluntarily  quit 
their  employ,  and  that  defendants  cor- 
ruptly conspired  to  and  did  so  influence 
them  as  to  prevent  their  return,  al- 
though their  employer  was  in  great  need 
of  their  services,  unless  the  employer 
paid  a  sum  of  money  to  defendants, 
and  that  their  purpose  was  thus  unlaw- 
fully to  exact  such  sum,  etc., — was  held 
to  be  a  criminal  conspiracy  at  common 
law.  The  court  said:  "While  from  an 
examination  of  the  authorities  it  may 
be  asserted  as  true  that  the  precise  lim- 
its of  the  rule  with  respect  to  the  terms 
'unlawful  purpose'  or  'unlawful  means' 
in  cases  where  neither  the  purpose  to 
be  achieved  nor  the  means  to  be  em- 
ployed are  actually  criminal,  has  never 
been  clearly  defined,  the  authorities  as- 
sert and  sustain  a  doctrine  commensu- 
rate at  least  with  the  exigencies  of  the 
case  now  under  consideration.  The  doc- 
trine referred  to  arises  from  the  addi- 
tional power  or  enhanced  ability  to  ac- 
complish a  result  which  is  in  many 
cases  present  in  the  combination  of  sev- 
eral to  the  same  end.  In  some  degree, 
the  principle  pervades  the  entire  law  of 
conspiracy.  It  may  be  stated  as  a  gen- 
eral proposition  that  where  an  addition- 
al power  or  enhanced  ability  to  accom- 
plish an  injurious  purpose  arises  by  vir- 
tue of  the  confederation  and  concert  of 
action,  an  element  of  criminal  conspir- 
acy is  thereby  introduced  which  will 
render  suflBciently  criminal  either  the 
means  or  the  purpose,  otherwise  merely 
unlawful,  to  sustain  a  conviction,  al- 
though the  means  or  the  end  were  not 
such  as  are  indictable  if  performed  by 
a  single  individual.  ...  A  single 
individual,    acting   alone    to    the    same 
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Criminal  liability  for  acts  of  intimidation  or  coercion  done  in  fur- 
therance of  a  strike  is  often  imposed  by  statute."  Some  of  these  stat- 
utes are  manifestly  intended  for  the  protection  of  employees  continu- 
ing in  the  employ ers's  service;  and  their  provisions,  together  with 
the  decisions  construing  them,  v?ill  be  found  in  another  place. 
Others  refer  more  directly  to  the  injury  thereby  inflicted  upon  the 
employer. 

By  6  Geo.  IV.  chap.  129,  §  3,  it  was  provided  that  "if  any  person  shall,  by 
violence  to  the  person  or  property  of  another,  or  by  threats  or  intimidation,  or 
by  molesting  or  in  any  way  obstructing  another,  force  or  endeavor  to  force  any 


end,  would  indeed  be  less  bold  and  more 
likely  to  recede,  from  a  sense  of  inse- 
curity in  his  venture.  And  then,  too, 
the  ability  of  one  person  to  coerce  the 
subject  of  his  design  would  be  less  po- 
tent. The  additional  power  and  en- 
hanced ability  arising  from  a  confeder- 
ation of  two  persons  to  overawe  and  co- 
erce an  ordinary  man  to  part  with  his 
means  against  his  will,  under  the  cir- 
cumstances alleged  in  the  indictment,  is 
obvious.  Therefore  we  conclude  that 
although  the  purpose  sought  to  be  ef- 
fectuated and  to  which  the  conspiracy 
was  directed  may  not,  in  and  of  itself, 
amount  to  an  offense  against  the  crim- 
inal laws,  if  committed  by  a  single  in- 
dividual, it  is  an  unlawful  purpose  pos- 
sessed of  an  element  essential  to  a  crim- 
inal conspiracy  in  such  cases.  This 
for  the  reason  of  the  additional  power 
and  enhanced  ability  to  accomplish  the 
contemplated  mischief,  which  accrued 
in  virtue  of  the  federation." 

10  See  People  V.  Barondess  (1892)  133 
N.  Y.  649,  31  N.  E.  240;  set  out  in 
§  2712,  note  4,  ante;  People  v.  Wem- 
seimer  (1907)  117  App.  Div.  603,  102 
N.  Y.  Supp.  579. 

11 A  combination  to  accomplish  a 
lawful  purpose  by  placing  pickets  near 
the  employer's  place  of  business,  who 
would,  by  threats  and  intimidation,  pre- 
vent persons  from  continuing  or  enter- 
ing into  his  employment,  is  criminal, 
under  a  statute  which  provides  that 
"every  person  who  shall  threaten  or  use 
any  means  to  intimidate  any  person  to 
compel  such  person  against  his  will  to 
do  or  abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do" 
shall  be  subject  to  a  certain  penalty. 
State  V.  Stockford  (1904)  77  Conn. 
227,  107  Am.  St.  Rep.  28,  58  Atl.  769. 


Where  persuasion  reaches  the  stage 
of  intimidation  and  coercion,  it  is  with- 
in §  4466a  of  the  Wis.  Rev.  Stat,  of 
1898,  which  imposes  a  penalty  upon 
"any  two  or  more  persons  who  shall 
combine,  associate,  agree,  mutually  un- 
dertake or  concert  together,  for  the  pur- 
pose of  wilfully  or  maliciously  injuring 
another  in  his  reputation,  trade,  busi- 
ness, or  profession,  by  any  means  what- 
ever, or  for  the  purpose  of  maliciously 
compelling  another  to  do  or  perform 
any  act  against  his  will,  or  preventing 
or  hindering  another  from  doing  or  per- 
forming any  lawful  act."  Allis-Chal- 
mers  Co.  v.  Iron  Holders'  Union  (1906) 
150  Fed.  155. 

A  statute  which  provides  that  "if  any 
person  shall  by  force,  threats,  or  in- 
timidation prevent  or  endeavor  to  pre- 
vent any  person  employed  by  another 
from  continuing  or  performing  his 
work,  or  from  accepting  any  new  work 
or  employment  .  .  .  such  person 
shall  be  deemed  guilty  of  a  misdemean- 
or," is  not  violated  by  the  act  of  an 
executive  committee  of  a  union  order- 
ing its  members  to  cease  work,  or  by  a 
resolution  of  the  union  to  the  same 
effect,  where  no  intimidation  is  specif- 
ically alleged  or  shown,  except  as  it 
may  be  inferred  that,  by  a  refusal  to 
quit,  the  members  of. the  union  would 
subject  themselves  to  the  charge  of  in- 
subordination to  the  order,  and  it  does 
not  appear  that  there  was  sufficient 
odium  attached  to  this  to  put  the  mem- 
bers in  fear,  or  that  compliance  with 
the  order  and  resolution  was  induced 
thereby.  Longshore  Printing  Go.  v. 
Howell  (1894)  26  Or.  527,  28  L.R.A. 
464,  46  Am.  St.  Rep.  640,  38  Pac.  547. 

12  Chapter  cxvi.   §   2693. 
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manufacturer  or  person  carrying  on  any  trade  or  business,  to  make  any  altera- 
tion in  his  mode  of  regulating,  managing,  conducting,  or  carrying  on  such  manu- 
facture, trade,  or  business,  or  to  limit  the  number  of  his  apprentices,  or  the 
number  or  description  of  his  journeymen,  workmen,  or  servants,  every  person  so 
offending,  or  aiding,  abetting,  or  assisting  thereing,  being  convicted  thereof  in 
manner  hereinafter  mentioned,  shall  be"  liable  to  a  certain  penalty. 

As  to  what  conduct  has  been  held  to  constitute  or  not  to  constitute 
a  violation  of  this  provision,  see  the  cases  cited  in  the  footnote.^' 

Section  7  of  the  English  conspiracy  and  protection  of  property  act  1875  (a 
full  statement  of  the  provisions  of  which  may  be  found  in  §  2706,  ante),  pro- 
vides, inter  alia,  that  every  person  who,  with  a  view  to  compel  any  other  person 
to  abstain  from  doing  or  to  do  any  act  which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal  authority  intimi- 
dates such  other  person,  shall  be  liable  to  certain  penalties. 


13  In  O'Neill  v.  Kruger  (1863)  4 
Best  &  S.  389,  32  L.  J.  Mag.  Cas.  N. 
S.  259,  12  Week.  Rep.  47,  8  L.  T.  N.  S. 
657,  it  appeared  that  an  employer 
having  -  need  of  a  man  to  bend  angle 
iron  attempted  to  procure  one  from  the 
union;  but,  not  being  successful  in  do- 
ing so,  put  a  nonunion  man  on  the  job. 
The  union  thereupon  protested,  and 
sent  a  man  to  do  the  work,  who  came  to 
work  for  a  few  hours,  but  did  his  work 
so  badly  that  it  could  not  be  used. 
The  nonunion  man  being  allowed  to 
continue  to  do  the  work,  all  the  union 
men  in  the  employer's  service,  with  one 
exception,  left  work.  Thereafter  de- 
fendant visited  the  employers'  works  as 
a  member  of  a  deputation,  to  come  to 
some  terms  as  to  the  dispute.  The  fore^ 
man  showed  the  deputation  the  work 
which  had  been  done  by  the  union  man, 
whereupon  defendant  said  that  if  he 
had  been  master  where  such  work  was 
done  he  would  have  discharged  any 
man  who  did  it.  The  foreman  said  to 
the  defendant  that  they  would  have  no 
comfort  if  the  nonunion  man  did  not 
finish  the  angle  iron  work  he  had  be- 
gun, and  in  the  meantime  let  the  union 
send  a  competent  man.  Defendant  said 
he  would  take  it  upon  himself  to  call 
a  meeting  to  see  for  a  competent  man 
for  the  employer,  who  was  present  at 
the  interview,  but  further  stated  that 
none  of  the  union  men  would  work  for 
the  employer  so  long  as  the  nonunion 
man  was  to  work  at  angle  ironwork. 
The  employer  said,  how  would  they 
like  to  be  so  treated  as  when  they  had 
applied    for    men    and   an    incompetent 


man  had  been  sent,  that  they  should  be 
refused  the  services  of  their  own  man ; 
that  their  men  had  done  it  before  and 
could  do  it  well;  that  the  bar  was 
spoilt  that  the  union  man  had  bent; 
and  that  they  wished  to  prevent  the 
employer  from  having  the  services  of 
a  competent  man.  Defendant  said 
that  one  of  the  objects  of  the  society 
was  to  obtain  work  for  their  men; 
that  they  had  good  men  among  them 
and  could  provide  an  angle  iron  smith 
competent  for  the  work;  but  that  when 
their  men  came,  the  nonunion  men 
must  cease  the  iron  bending.  On  the 
day  following,  the  foreman  again  saw 
the  defendant  and  two  other  union 
men,  who  came  to  say  that  they  could 
not  find  an  angle  iron  smith,  and  pro- 
posed that  a  third  party  should  come 
and  bend  the  angle  iron  for  them,  which 
was  declined  by  the  foreman.  Before 
they  left  they  said  they  would  look 
out  again.  Upon  this  state  of  facts  it 
was  held  that  there  was  not  sufficient 
evidence  to  warrant  defendant's  con- 
viction for  endeavoring  by  threats  and 
intimidation  to  force  the  employer  to 
make  an  alteration  in  his  mode  of  con- 
ducting his  business,  contrary  to  6  Geo. 
IV.  chap.  129,  §  3. 

In  O'Neill  v.  Kruger,  supra,  it  was 
held  that  the  president  of  a  local  union 
could  not  be  convicted  under  6  Geo. 
IV.  chap.  129,  §  3,  of  endeavoring  by 
threats  and  intimidation  to  force  an 
employer  to  make  an  alteration  in  the 
mode  of  carrying  on  his  business  by  the 
passage  of  a  resolution  that  no  member 
should  be  allowed  to  work  for  the  em- 
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A  threat  to  picket  an  employer  may  amount  to  an  intimidation, 
under  this  act." 

Inciting  a  strike  of  mine  employees,  although  no  application  had* 
then  been  made  for  the  appointment  of  a  conciliation  board,  is  an' 
offense  under  §  60  of  the  Canadian  industrial  disputes  investigation 
act  of  1907,  which  provides  that  any  person  who  incites,  encourages, 
or  aids  in  any  manner  any  employee  to  go  or  continue  on  strike  con- 
trary to  the  provisions  of  the  act  shall  be  guilty  of  an  offense  and' 
liable  to  fine.** 

B.  By  blacklisting. 

2717.  Generally. — Interference  with  one's  labor  supply  may  take- 
the  form  of  placing  on  a  "black  list"  the  name  of  the  employer,*  or- 
the  names  of  those  who  are  in  his  employ.* 

ployer  if  one  of  his  workmen  was  al-  is  settled.  If  not,  then  we  shall  fight, 
lowed  to  continue  at  certain  work,  and  it  out  to  the  end," — amounted  to  an 
by  sending  a  deputation  to  the  cm-  "intimidation"  within  §  7,  subsec.  1,  of 
ployer,  where  the  resolution  was  never  the  conspiracy  and  protection  of  prop- 
communicated  to  the  employer  by  the  erty  act  1875,  whether  or  not  the  picket- 
deputation,  ing  actually  instituted  amounted  to  an- 

The  giving  of  a  notice  by  the  secre-  unlawful  "watching  or  besetting"  with- 
tary  of  the  union  to  an  employer  hav-  in  subsec.  4  of  that  act.  Stephen,  J.,, 
ing  a  nonunion  man  in  his  employ,  said:  "Intimidation  is  to  use  violence 
that  the  union  men  will  strike  unless  so  as  to  make  a  person  afraid.  It  is. 
the  nonunion  men  shall  become  a  mem-  not  brought  about  by  actual  threats  of 
ber  of  the  union,  warrants  a  conviction  violence  to  a  person  or  his  property,, 
under  6  Geo.  IV.  chap.  129,  §  3,  im-  but  by  attempting  by  any  means  to 
posing  a  penalty  upon  any  person  who  make  that  person  afraid, — in  this  par- 
shall,  "by  threats  or  intimidation,  or  by  ticular  instance  of  doing  or  not  doing 
molesting  or  in  any  way  obstructing  an-  that  which  such  person  has  a  legal  right 
other,  force  or  endeavor  to  force  any  to  do  or  to  refuse  to  do.  If  a  man  ex- 
manufacturer  or  person  carrying  on  presses  his  intention  to  picket  in  such 
any  trade  or  business  ...  to  limit  terms  as  to  make  the  person  addressed 
the  number  of  apprentices,  or  the  num-  afraid,  that  is  sufficient  to  bring  his 
ber  or  description  of  his  journeymen,  action  within  the  meaning  of  intimida- 
workmen,  or  servants."  Skinner  v.  tion.  I  can  imagine  that  such  intention 
Eitch  (1867)   L.  R.  2  Q.  B.  393.  to   picket   might   be   conveyed   in   such- 

1*  In  Judge  v.  Bennett  ( 1887 )  36  terms  as  to  show  that  there  was  no  in- 
Week.  Rep.  103,  it  was  held  that  a  tention  to  do  anything  within  the  terms, 
letter  from  a  union  secretary  to  an  of  this  act.  Here  this  determination 
employer,  some  of  whose  workmen  had  was  conveyed  in  such  a  way  as  to  cause 
been  discharged,  stating  that  members  fear.  This  is  equivalent  to  intimida- 
of  the  union  had  determined  not  to  tion,  and  this  conviction  must  be  up- 
start  work   again    unless    all   of    them  held." 

should  be  re-employed,  and  in  event  of  15  Rece   v.   McGuire    ( 1908 )    13    Can. 

the   employer's  refusal   so   to  do   other  Crim.   Cas.  312. 

workmen  would  be  withdrawn  "and  l  In  Mulholland  v.  Waiters'  Local 
your  shop  picketed  until  such  time  that  Union  (1902)  13  Ohio  S.  &  C.  P.  Dec. 
you  comply  with  the  conditions  above  342,  it  was  said:  "The  principle  un- 
stated. ...  If  you  are  agreeable  derlying  the  legal  right  invaded,  wheth- 
to  take  back  all  your  hands,  the  matter  er  it  is  a  combination  of  employees  andi 
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The  principles  which  govern  the  legality  of  such  an  action  have 
been  dealt  with  elsewhere,  and  therefore  need  not  be  repeated  in  this, 
connection.' 

C.  Intbepeeence  not  connected  with  a  general  labor  dispute.. 


2718.  Generally.— This  subdivision  is  necessitated  by  the  existence 
of  several  decisions  involving  an  admitted  interference  with  an  em- 
ployer's labor  supply,  unconnected  with  any  dispute  between  himself 
and  his  employees,  or  in  which  his  employees  have  an  interest. 

It  is  unlawful  to  seek  to  induce  one's  employees  to  join  a  labor- 
organization,  knowing  that  they  are  bound  by  their  contracts  not  to 
do  so,'  or  with  intent  of  unjustifiably  injuring  the  employer  in  his 
business,  or  of  compelling  him  to  accede  to  an  unlawful  demand ;  * 


capitalists  placing  wage  earners  upon 
the  blacklist,  or  a,  combination  of 
workmen  placing  employers  upon  the 
unfair  list,  is  exactly  the  same.  In 
either  case,  it  is  a  violation  of  the  con- 
stitutional rights  of  the  individual  to 
pursue  any  calling  he  will,  not  in  vio- 
lation of  law,  without  fear  or  force  or 
oppression  from  his  fellow  men." 

2  In  Trollope  v.  London  Building 
Trades'  Federation  (1895)  72  L.  T.  N. 
S.  342,  it  was  held  in  the  divisional 
court,  upon  a  motion  for  an  interlocu- 
tory injunction  against  the  publication 
by  a  trade  union  of  a  poster  headed 
"Trollope's  Black  List,"  containing  the 
names  of  nonunion  men  employed  at 
Trollope's,  which  was  averred  to  be  to 
the  prejudice  of  Trollope  by  inducing 
workmen  to  leave  and  deter  others  from 
entering  his  employment,  and  to  be  to 
the  prejudice  of  Trollope  by  inducing 
therein,  who  were  joined  as  plaintiffs,  by 
bringing  them  into  odium  and  contempt 
with  their  fellow  workmen  and  prevent- 
ing them  from  obtaining  employment; 
that  the  publication  proceeded  rather 
from  a  purpose  to  injure  another  than 
from  a  pursuit  of  a  lawful  right,  and 
therefore  that  the  injunction  should 
issue.  The  court  of  appeal  said  that 
although  they  were  unwilling  at  that 
stage  of  the  case  to  express  any  opinion 
upon  the  questions  of  law  involved, 
there  was  great  force  in  the  argument 
that  even  if  trades  unions  are  entitled 
to  communicate  with  the  officials  of 
their  branches  which  men  are  on  their 
side  and  which  are  not,  yet  there  was 


a  prima  facie  case  that  the  defendants 
had  gone  beyond  that;  and  as  the  de- 
fendants had  positively  refused  to  give 
any  undertaking  not  to  continue  the 
dissemination  of  the  placard  pending 
the  trial  of  the  action,  the  case  was  not 
one  in  which  the  order  of  the  court  be- 
low should  be  interfered     with. 

3  See  chapter  lxxxveii.  also  chapter 
oxviii.  §  2730;  and  chapter  cxvt.  § 
2678. 

iFlaccus  V.  Smith  (1901)  199  Pa. 
128,  54  L.E.A.  640,  85  Am.  St.  Eep. 
779,  48  Atl.  894;  Sitchman  Coal  £- 
Coke  Co.  V.  Mitchell  (1909)  172  Fed. 
963. 

2  The  practice  of  soliciting  workmen 
to  join  a  labor  union,  when  done  with 
intent  to  injure  an  employer  in  his 
business,  or  compel  him  to  accede  to 
the  demands  of  the  union,  that  he 
should  pay  a,  fine  assessed  against  a 
member  of  the  union  in  his  employment, 
or  compel  the  member  to  pay  it,  or  to 
discharge  such  member, — is  unlawful 
and  may  be  restrained.  Hillenbrand  v. 
Building  Trades  Council  (1904)  14 
Ohio  S.  &  C.  P.  Dec.  628. 

In  Long  v.  Bricklayers'  &  Masons' 
International  Union  (1908)  17  Pa. 
Dist.  R.  984,  it  was  held  that  no  mem- 
ber or  representative  of  a  union  enjoys, 
the  liberty  of  persuading  workmen 
who  are  actually  employed  upon  a 
building  to  leave  the  employment,  or 
to  join  the  union  with  the  expectation 
that  they  will  then  leave  the  employ- 
ment, when  the  deliberate  purpose  of 
such  persuasion  is  to  hinder  or  prevent 
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and  such  conduct  will  be  enjoined  where  it  is  found  that  the  inter- 
ference is  injurious  to  the  complainant,  and,  if  allowed  to  continue, 
will  ruin  his  business.' 

It  has  been  held  that  the  maintenance  of  an  armed  camp  in  the 
vicinity  of  a  mine,  for  the  purpose  of  threatening  and  compelling  the 
miners  to  become  members  of  the  union,  and  to  demand  from  their  em- 
ployer the  adoption  of  the  union  scale,  with  the  ultimate  object  of 
maintaining  the  scale  of  wages  in  another  locality,  is  an  invasion  of 
the  rights  of  the  employer,  and  may  be  enjoined.* 


the  builder  from  proceeding  with  non- 
union   labor. 

^Flaccus  V.  Smith  (1901)  199  Pa. 
128,  54  L.R.A.  640,  85  Am.  St.  Rep. 
779,  48  Atl.  894;  HitchmoM  Coal  & 
Coke  Co.  V.  Mitchell  (1909)  172  Fed. 
1363.  An  additional  ground  relied  up- 
on in  the  latter  case  was  that  the  al- 
legations of  the  complaint,  which 
showed  that  while  complainant  was  em- 
ploying members  of  the  union,  he  was 
compelled  to  suspend  operations  in  con- 
sequence of  a  strike,  not  on  account  of 
any  difficulty  between  himself  and  his 
own  men,  but  because  some  of  his 
business  rivals  had  refused  to  comply 
with  the  union's  demands, — disclosed  a 
•conspiracy  to  injure  and  ruin  plaintifif, 
and  charged  that,  in  inducing  his  work- 
men to  join,  defendants  were  acting  in 
furtherance  of  the  same  conspiracy. 

*  In  Reinecke  Coal  Min.  Co.  v.  Wood 
(1901)  112  Fed.  477,  21  Mor.  Min.  Rep. 
708,  it  appeared  that  certain  miners  in 
Indiana  and  Illinois,  belonging  to  labor 
unions  there,  complained  that  certain 
miners  belonging  to  similar  associations 
in  Kentucky  were  not  being  paid  wages 
according  to  a  scale  fixed  in  Indian- 
apolis, and  that  therefore  there 
was  great  danger  that  they  could 
not  themselves  maintain  that  scale; 
that  agents  were  thereupon  sent 
to  certain  parts  of  Kentucky  to 
bring  about  an  increase  in  the 
pay  of  the  miners  there,  resulting 
in  an  agreement  being  reached  with  the 
operators  in  certain  localities  who  em- 
ployed laborers  belonging  to  the  union, 
to  advance  their  scale  of  wages  upon 
condition  that  a  certain  percentage  of 
the  operators  in  the  western  Kentucky 
coal  fields  would  do  the  like.  In  order 
to  coerce ,  the  consent  of  the  necessary 
percentage  of  the  other  operators,  it 
was   thought   essential   to    disrupt    the 


satisfactory  relations  existing  between 
nonunion  miners  and  their  employers 
by  forcing  the  former  to  become  mem- 
bers of  the  union,  and  thus  bring  about 
the  adoption  and  secure  the  mainte- 
nance of  the  union  scale.  It  was  held 
that  the  maintenance  of  an  armed 
camp  by  the  miners'  organization 
in  the  vicinity  of  the  coal  mine 
in  which  the  miners  were  non- 
union men,  for  the  purpose  of  threaten- 
ing and  compelling  them  to  become 
members  of  the  union  and  demand 
from  their  employers  the  adoption  of 
the  union  scale,  was  an  unlawful  in- 
vasion of  the  rights  of  both  the 
mine  owners  and  miners,  threaten- 
ing an  irreparable  injury  which 
equity  would  enjoin.  The  court  said: 
"The  employer  and  (in  the  main)  the 
employees  in  this  instance  were  alike 
content.  They  must  be  presumed  to 
have  understood  their  own  condition 
and  needs,  and  what  was  best  for  them- 
selves; and  they  were  not  required  to 
subordinate  their  interests  or  their 
wishes  to  those  of  miners  in  distant 
localities  or  states,  where  what  might 
be  entirely  diflferent  conditions  would 
make  the  Indianapolis  scale  of  wages 
more  equitable  and  proper  for  those 
who  desired  to  adopt  it.  They  had  the 
right  to  be  left  free  to  pursue  their  own 
course  about  matters  exclusively  of 
their  own  concern.  The  argeement  be- 
tween the  laborer  and  the  employer  was 
one  which  it  was  the  mutual  right  of 
both  both  to  make,  and  one  which  con- 
stituted a  material  and  valuable  in- 
terest in  both,  and  one  in  which  they 
had  the  right  not  to  be  disturbed  by 
persons  who  clearly  had  no  right  to  do 
so  either  by  force,  or  by  the  appearance 
of  force,  nor  by  any  threats  or  other 
forms  of  intimidation.  This  right  thus 
possessed  was  a  valuable  property 
right, — valuable    to    the    laborer,    but 
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The  owner  of  a  building  may  be  found  to  have  participated,  in  a 
conspiracy  to  compel  a  contractor  thereon  to  employ  only  union  men, 
"where  he  requested  the  discharge  of  a  nonunion  workman,  and  after- 
ward wrongfully  terminated  the  contract.' 

It  has  been  held  that  a  discharged  workman  will  not  be  enjoined 
from  interfering  with  anyone  attempting  to  occupy  his  accustomed 
place  where  it  does  not  appear  that  the  employer  will  thereby  sustain 
irreparable  injury.* 

Damages  are  recoverable  against  a  trade  union  and  its  officers  for 
procuring  employees,  in  violation  of  their  contracts,  to  abstain  from 
working  on  certain  days,  where  no  justification  therefor  is  shown, 
although  such  action  is  taken  honestly,  without  malice  or  ill-will 
toward  the  employer,  and  with  the  object  only  of  keeping  up  prices  by 
restricting  production  and  thereby  keeping  up  wages.' 


none  the  less  so  to  the  employer.  The 
intrusion  of  the  defendants,  so  long  as 
mere  peaceful  argument  and  persuasion 
were  used,  was  in  no  way  violative  of 
the  rights  of  the  complainant;  but, 
when  that  persuasion  took  the  form  of 
the  multitudinous  camp  and  the  gun 
and  pistol  and  the  armed  force,  it 
passed  the  hounds  of  legal  right,  and 
entitled  the  complainant  to  its  lawful 
remedies  against  it,  quite  as  much,  to 
say  the  least,  as  'picketing,'  or  'be- 
setting,' which  are  held  to  be  a  nuisance, 
and  suppressible  as  such.  If  picketing 
may  be  so  treated,  then  a  fortiori  the 
conduct  of  the  defendants  should  be 
prohibited." 

5  In  Aberthaw  Constr.  Go.  v.  Cameron 
(1907)  194  Mass.  208,  120  Am.  St.  Rep. 
542,  80  N.  E.  478,  in  which  it  was  held 
that  where  it  appeared  that  the  owners 
of  a  building  under  construction  were 
informed  by  one  of  the  other  defend- 
ants that  a  general  strike  was  proposed, 
if  the  plaintiff  should  continue  to  em- 
ploy a  certain  nonunion  workman; 
that  the  owners  had  an  interview  with 
the  plaintiff  in  which  they  requested 
him  either  to  discharge  the  nonunion 
workman  or  procure  employment  for 
him  elsewhere  in  order  to  avoid  prob- 
able trouble;  that  about  a  week  later 
the  owner  requested  plaintiff  to  cease 
work,  as  it  had  been  decided  to  finish 
the  building  in  another  way,  and  there- 
upon prevented  plaintiff  from  continu- 
ing the  performance  of  his  contract, — 
the  evidence  warranted  a  finding  of 
participation  in  a  conspiracy  to  com- 


pel the  plaintiff  to  employ  only  union 

workmen. 
6  In    Mechanics'    Foundry    v.     Ryall 

(1882)  62  Cal.  416,  it  was  held  that  a 
complaint  alleging  that  defendant,  a 
discharged  workman  and  a  stockholder 
in  the  plaintiff  corporation,  was  insist- 
ing upon  occupying  his  place  as  an  em- 
ployee, and  interfering  with  anyone  at- 
tempting to  use  his  accustomed  bench, 
did  not  state  facts  sufficient  to  warrant 
the  interposition  of  equity,  there  being 
no  averment  that  the  defendant  was  in- 
solvent, and  it  not  being  made  to  ap- 
pear therefrom  that  the  wrongs  com- 
plained of  were  irreparable  or  destruc- 
tive of  the  plaintiff's  estate  in  its  na- 
ture and  substance,  or  that  they  were 
not  susceptible  of  adequate  compensa- 
tion in  damages. 

And  where  the  amended  complaint 
alleged  insolvency,  but  did  not  show 
how  the  damages  to  plaintiff  would  be 
irreparable,  an  injunction  was  still  re- 
fused in  the  same  case.  It  was  sug- 
gested that  defendant  should  be  evicted 
at  the  door,  or  a  policeman  called  to 
aid  the  plaintiff.  75  Cal.  601,  17  Pac. 
703. 

I'  South  Wales  Miners^  Federation  v. 
Glamorgan  Goal  Go.  [1905]  A.  C.  239, 
1  B.  R.  C.  1,  74  L.  J.  Q.  B.  N.  S.  525, 
53  Week.  Rep.  593,  21  Times  L.  R.  441, 
92  L.  T.  N.  S.  710,  2  Ann.  Gas.  436, 
affirming  [1903]  2  K.  B.  545,  72  L.  J. 
K.  B.  N.  S.  893,  89  L.  T.  N.  S.  393,  19 
Times  L.  R  708,  which  reversed  [1903] 
1  K.  B.  118. 
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2722.  Essential  elements. 
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2725.  Right  to  combine  for  such  purpose. 
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2727.  Threats  and  intimidation;  in  general. 
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or  patronage  of  those  responsible  for  the  notification;  generally. 

2733.  — under  penalty  of  losing  patronage. 
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2735.  Right  to  refuse  to  handle  goods. 
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2738.  Right  of  person  injured  to  complain  of  by-law  by  which  the  com- 

bination against  him  is  made  effective. 

2739.  Right  of  association  to  require  nonmember  to  pay  a  fine,  upon  pain 

of  loss  of  patronage. 

2740.  Effect  of  statutes  permitting  workmen  to  combine,  upon  l^ality  of 

boycott. 

2741.  Remedies  of  person  aggrieved  by  boycott;  actions  for  damages. 

2742.  — injunctive  relief. 
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e.  Contempt. 
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B.  Liability  of  employer  foe  intekfekence  with  his  employees'  patbonaqb 

OF  ANOTHER. 

2744.    Generally. 

2719.  Scope  and  introduction. —  The  practices  generically  described 
by  the  term  "boycotting"  are  by  no  means  confined  to  labor  disputes, 
although  most  frequently  occurring  in  coimection  therewith.  The 
treatment  of  the  subject  in  the  present  connection  is  not,  therefore, 
to  be  taken  as  exhausting  the  decisions  outside  the  scope  of  the  topic 
of  master  and  servant,  although  recourse  has  been  had  to  numerous 
cases  of  that  description  for  the  purpose  of  more  completely  develop- 
ing the  state  of  the  law  on  questions  herein  discussed.  While  the 
term  is  broad  enough,  as  the  definitions  discussed  in  the  ensuing  sec- 
tion will  show,  to  comprehend  the  inducing  or  compelling  of  third 
parties  to  withhold  their  beneficial  business  intercourse  by  refraining 
from  entering  the  employment  of  the  person  against  whom  the  boy- 
cott is  directed,  tiie  cases  involving  such  a  situation  will  be  found  in 
Chapter  cxvn.  The  present  chapter  deals  with  voluntary  with- 
drawals of  patronage,  and  interference  with  the  business  of  the  per- 
son against  whom  the  boycott  is  directed  by  procuring  materialmen 
and  independent  contractors,  as  well  as  customers,  to  refrain  from 
dealing  with  him.  And  although  a  doubt  has  been  expressed^  as  to 
the  applicability  of  the  term  "boycott"  to  the  action  of  an  employer 
in  forbidding  his  servants  to  patronize  a  third  person,  upon  pain  of 
discharge,  the  decisions  as  to  his  liability  for  so  doing  seem  proper 
to  be  treated  in  this  connection. 

Since  the  right  of  which  boycotting  may  constitute  an  invasion  is 
manifestly  the  same  as  is  involved  where  the  act  complained  of  takes 
the  form  of  an  attempt  to  cut  off  an  employer's  supply  of  labor,  or 
of  an  interference  with  another's  employment,  its  discussion  has  been 
relegated  to  the  chapter  on  "General  Principles."  The  chapter  to 
which  reference  has  been  made  comprehends  a  consideration  of  the 
question,  so  often  recurring  in  boycott  cases,  as  to  whether  many  may 
combine  to  do  that  which  each  individual  may  lawfully  do,  and  of 
the  question  under  what  circumstances  an  act  may  be  deemed  justi- 
fied which,  apart  from  such  circumstances,  would  not  be  regarded 
as  justifiable.  This  mode  of  treatment  affords  an  opportunity  of  pre- 
senting the  decisions  on  boycotting  in  the  present  chapter  with  ref- 
erence to  their  concrete  aspects  rather  than  with  reference  to  the 

lln  International  i  Q.  2f.  R.  Oo.  v.  Greenwood  (1893)   2  Tex.  Civ.  App.  76, 
21  S.  W.  559. 
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theories  upon  -which  they  happen  to  have  been  decided, — an  arrange- 
ment which  is  believed  to  be  conducive  to  the  convenience  both  of 
those  interested  in  the  theoretical,  and  those  interested  in  the  prac- 
tical, side  of  the  subject.  Allusion  to  these  theories  will  be  made 
only  where  necessary  to  point  out  why  views,  apparently  diverse,, 
have  been  entertained  with  regard  to  the  lawfulness  of  the  same  spe- 
cific act. 

2720.  Definition  and  description  of  boycotts. —  The  word  "boycott"  ^ 
is  a  term  of  elastic  meaning,^  used  to  describe  a  variety  of  actions,, 
ranging  from  a  mere  withdrawal  of  business  intercourse  by  an  indi- 
vidual, to  an  organized  effort  by  associated  individuals  to  procure  all 
others  to  withdraw  from  such  intercourse,  by  means  ranging  from 
simple  persuasion  to  disturbance  of  their  business  relations  with  third 
persons  and  physical  intimidation.  Accordingly,  decisions  which  con- 
demn boycotting  as  illegal  per  se  *  must  be  read  in  the  light  of  the 
meaning  attached  to  the  word  by  the  judges  pronouncing  them.  A 
collection  of  the  various  definitions  attempted  by  the  courts  and  legal 
lexicographers  may  be  found  in  the  accompanying  footnote.* 


iThe  origin  of  the  term  "boycott"  is 
so  generaUy  known  that  it  need  not 
here  be  repeated.  An  account  thereof 
may  be  found  in  "England  under  Glad- 
stone" by  Justin  McCarthy,  quoted  at 
length  in  State  v.  Olidden  (1887)  55 
Conn.  46,  3  Am.  St.  Rep.  23,  8  Atl.  890; 
and  in  part  in  Crump  v.  Com.  (1888) 
84  Va.  927,  10  Am.  St.  Rep.  895,  6  S. 
E.  620. 

"The  oldest  recorded  case  of  boycot- 
ting is  to  be  found  in  the  first  volume  of 
the  publication  of  the  Selden  Society, 
page  115,  Pleas  of  the  Crown,  where,  in 
1221,  the  Abbott  of  Lilleshall  appeared 
before  the  justices  on  the  circuit,  and 
accused  the  bailiffs  of  Shrewsbury  of 
proclaiming  that  a  fine  of  10  shillings 
would  be  imposed  on  anyone  selling  him 
provisions;  and  the  beadle,  through 
whom  the  proclamation  was  made,  was 
lield  to  answer.  The  ease  is  indexed  by 
the  learned  editor  as  one  of  boycotting." 
Per  Taft,  J.,  in  Moores  v.  Bricklayers' 
Union  (1889)  10  Ohio  Dec.  Reprint, 
665. 

2  In  Li-fidsay  &  Co.  v.  Monta/na  Fed- 
eration of  Labor  (1908)37  Mont.  264, 
18  L.R.A.(N.S.)  707,  127  Am.  St.  Rep. 
722,  96  Pac.  127,  it  is  said:  "The  most 
casual  observation  will  disclose  that 
scarcely  any  two  courts  treating  of  the 
subject  formulate   the   same   definition. 


In  fact,  the  growth  and  development  of 
the  country,  the  influence  of  science  and 
invention  on  the  mode  of  conducting 
business,  and  many  other  causes,  have 
combined  to  change  materially  the  re- 
lation of  employer  and  employee,  and, 
as  consequent  upon  it,  the  meaning  of 
the  terms  employed  at  the  time  Captain 
Boycott  was  literally  sent  to  C«ventry 
by  the  tenants  of  Connemara." 

In  Mills  V.  United  States  Printing 
Co.  (1904)  99  App.  Div.  605,  91  N.  Y. 
Supp.  185,  it  is  said  that  some  courts 
have  defined  boycotting  as  necessarily 
implying  violence  or  intimidation  or  the 
threat  thereof ;  others  as  but  necessarily 
implying  abstention. 

3  E.  g.,  Carter  v.  Fortney  ( 1909 )  170 
Fed.  463,  where  it  is  said  that  boy- 
cotting is  condemned  alike  by  the  com- 
mon-law and  modern  decisions  as  ille- 
gal ;  also  Casey  v.  Gindimati  Typograph- 
ical Union  (1891)  12  L.R.A.  193,. 
45  Fed.  135;  and  Walsh  v.  Association 
of  Master  Ftumlers  (1902)  97  Mo.  App. 
280,  71  S.  W.  455,  in  which  a  boycott 
is  characterized  as  an  illegal  conspiracy 
in  restraint  of  trade. 

*  In  Anderson's  Law  Dictionary  it  i& 
defined  as  "a  combination  between  per- 
sons to  suspend  or  discontinue  dealings 
or  patronage  with  another  person  or 
persons   because    of   refusal   to    comply 
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with   a  request  made  of  him  or  them,  fine  boycott,  it  is  an  organized  effort  to 

The  purpose  is  to  constrain  acquiescence  persuade  or  coerce,  which  may  be  legal 

or  to  force  submission  on  the  part  of  or  illegal,  according  to  the  means  em- 

the   individual   who,   by   noncompliance  ployed." 

with  the  demand,  has  rendered  himself  A  boycott  is  a  combination  to  harm, 

obnoxious  to  the  immediate  parties,  and,  one  person  by  coercing  others  to  harm 

perhaps,  to  their  personal  and  fraternal  him.     American  Federation  ef  Labor  v^ 

associates."  Bucks'   Stove  &  Range   Go.    (1909)    33 

It  is  defined  in  Black's  Law  Diction-  App.    D.    C.    83,    32    L.R.A.(N.S.)     748 

ary   as    "a   conspiracy   formed   and   in-  (appeal  to  United  States  Supreme  Court 

tended,  directly  or  indirectly,  to  prevent  dismissed  in   [1910]   219  U.  S.  581,  65 

the  carrying  on  of  any  lawful  business,  L.  ed.  345,  31  Sup.  Ct.  Rep.  472  on  the 

or  to  injure  the  business  of  anyone  by  ground  that  the  settlement  by  the  par- 

wrongfully  preventing  those  who  would  ties  of  matters  in  controversy  between 

be    customers    from    buying    anything  them  rendered  the  case  a  moot  one). 

from   or   employing  the  representatives  A  boycott  is  a  combination  of  several 

of  said  business,  by  threats,   intimida-  persons   to    cause   loss   or    injury   to   a 

tion,  or  other  forcible  means."  third  person  by  causing  others,  against 

In    Bouvier's    Law    Dictionary    it    is  their  will,  to  withdraw  from  him  their 

defined   as   "a   confederation,   generally  beneficial  business  intercourse,  through 

secret,  of  many  persons,  whose  intent  is  threats  that,  unless  a  compliance  with 

to  injure  another  by  preventing  any  and  their    demands    be    made,    the    persons 

all   persons   from   doing   business   with  forming  the  combination  will  cause  loss 

him  through  fear  of  incurring  the  dis-  or   injury  to  him;    or  an  organization, 

pleasure,  persecution,  and  vengeance  of  formed  to  exclude  a  person  from  busi- 

the  conspirators;"  also  as  "a  combina-  ness   relations   with   others   by   persua- 

tion  to  cause  a  loss  to  one  person  by  sion,  intimidation,  or  other  acts  which 

coercing   others,   against  their   will,   to  tend  to  violence,  and  thereby  cause  him,, 

withdraw  from  him  their  beneficial  busi-  through  fear  of  resulting  injury,  to  sub- 

ness    intercourse   through   threats   that  mit  to  dictation  in  the  management  of 

unless    those    others    do    so,    they    will  his   affairs.      Gray   v.   Building   Trades: 

cause  similar  loss  to  them."  Gouncil  (1903)   91  Minn.  171,  63  L.E.A. 

The  Century  Dictionary  defines  "boy-  753,   103  Am.   St.   Rep.  477,  97   N.  W. 

eott"  as  "an  organized  attempt  to  coerce  663,  1118,  1  Ann.  Gas.  172 ;  Baldwin  y^ 

a  person  or  party  into  compliance  with  Escanaba  Liquor  Dealers'  Asso.   (1911) 

some  demand  by  combining  to  abstain  165  Mich.  98,  130  N.  W.  214. 

and  compel  others  to  abstain  from  hav-  In   Mills   v.    United   States   Printing- 

ing  any  business  or  social  relations  with  Co.    (1904)   99  App.  Div.  605,  91  N.  Y. 

him  or  them;  an  organized  persecution  Supp.  185,  the  court,  speaking  through 

of  a  person  or  company  as  a  means  of  Justice  Jenks,  said:   "I  think  that  the 

coercion  or  intimidation,  or  of  retalia-  verb   'to   boycott'    does   not   necessarily 

tion  for  some  act  or  refusal  to  act  in  signify  that  the  doers  employ  violence,- 

a  particular  way."  intimidation,  or  other  unlawful  coercive 

In  Meier  V.  Speer  (1910)  96  Ark.  618,  means;    but   that   it   may  be   correctly 

32   L.R.A.  (N.S.)    792,    132   S.    W.   988,  used  in  the  sense  of  the  act  of  a  com- 

the  court  quotes  with  approval  the  defi-  bination,   in   refusing  to  have  business 

nition  of  boycott  given  in  Martin,  Mod-  dealings  with  another  until  he  removes 

em  Law  of  Labor  Unions,  as  follows :  or    ameliorates    conditions    which    are 

"A  combination  to  cause  a  loss  to  one  deemed  inimical  to  the  welfare  of  the 

person  by  coercing  others,  against  their  members  of  the  combination,  or  some  of 

will,  to  withdraw  from  him  their  bene-  them,  or  grants  concessions  which  are 

fieial    business    intercourse    by    threats  deemed    to    make    for    that    purpose."^ 

that  unless  those  others  do  so  the  com-  This  definition  is  adopted  in  Lindsay 

bination  will  cause  similar  loss  to  them ;  <£  Co.  v.  Montana  Federation  of  Labor 

or  by  the  use  of  such  means  as  will  in-  (1908)    37  Mont.  264,  18  L.R.A.(N.S.) 

flict  bodily  harm  on  them,  or  such  in-  707,  127  Am.  St.  Rep.  722.  96  Pac.  127. 

timidation    as   will    put   them    in    fear  In  State  v.  Van  Pelt    (1904)    136  N. 

of  bodily  harm."  C.   633,   68   L.R.A.   760,   49   S.   E.   177. 

In     Pierce     v.      Stablemen's      Union  1  Ann.  Cas.  495,  it  is  said  that  the  word 

(1909)    156  Cal.  70,  103  Pac.  324,  it  is  "boycott,"    by    reason    of    the    circum- 

said:      "As  we  have  undertaken  to  de-  stances  under  which  it  originated,  ani 
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2721.  Classification  of  boycotts. — Boycotts  are  sometimes  referred 
to  as  being  divided  into  two  classes,  primary  and  secondary.  The 
primary  boycott  consists  simply  of  cessation,  by  concerted  action,  of 
dealings  with  another;^  while  in  the  case  of  the  secondary  boycott, 
an  attempt  is  made  to  procure  parties  outside  the  combination  to 
cease  dealing  as  well.^ 

2722.  Essential  elements.— The  courts,  as  these  definitions  show, 
do  not  wholly  agree  as  to  whether  the  word  "boycott"  embodies  the 

the  extent  to  which  the  means  used  to  resolution  of  the  defendant  associations 

accomplish  the  purpose  of  the  parties  says,    unless    complainant    discontinue 

engaged  in  it  were  carried,  is  commonly  the  use  of  said  machines  on  and  after 

supposed  to  involve  unlawful  means.  January  15,  1896,  that  Coopers'  Union 

The  essential  feature  of  boycotting  is  No.  18  would  cause  a  boycott  to  be 
the  exclusion  of  an  employer  from  all  placed  on  all  packages  hooped  by  said 
communication  with  former  customers  machines.  Just  what  action  would  be 
and  materialmen,  with  threats  of  sim-  taken,  the  resolution  does  not  state, 
ilar  exclusion  to  the  latter  if  dealings  It  does  not  say  the  defendants  would 
are  continued.  Per  Taft,  J.,  in  Moores  not  purchase  the  packages,  or  the  goods 
V.  Bricklayers'  Union  (1889)  10  Ohio  packed  in  them,  but  simply  says  a  'boy- 
Dec.  Reprint,  665.  cott'   would  issue.     That  term  implies 

In  Brace  Bros.  v.  Evans  (1888)  5  Pa.  that  a  general  proscription  of  all  arti- 

Co.  Ct.  163,  it  is  said :     "The  use  of  the  cles    so   manufactured,    and   the   goods 

word  'boycott'  is  in  itself  a  threat.    In  packed  in  them,  would  be  inaugurated 

popular  acceptation,  it  is  an  organized  and  maintained  by  the  power  of  these 

effort  to  exclude  a  person  from  business  assemblies,  wherever  they  could  reach, 

relations  with  others  by  persuasion,  in-  It  is  fair  to  presume,  from  the  resolu- 

timidation,  and  other  acts  which  tend  tion  and  other  testimony,  that  the  de- 

to    violence,    and    thereby    coerce    him,  fendants    were    determined    to    use    all 

through  fear  of  resulting  injury,  to  sub-  means,  short  of  violence,  to  make  the 

mit  to  dictation  in  the  management  of  proscription   effective.     That    has   been 

his  affairs."  the  history  of  such  proceedings  in  the 

The  essential  idea  of  boycotting  is  a  past,  and  such  is  the  meaning  imputed 

confederation,  generally  secret,  of  many  to  the  use   of  the  word   'boycott.'     It 

persons  whose   Intent   is  to   injure   an-  has  become  a  word  carrying  with  it  a 

other  by  preventing  any  and  all  persons  threat  and  a  menace,  and  was  evident- 

from  doing  business  with  him  through  ly  so  intended  by  this  resolution." 

fear  of  incurring  the  displeasure,  perse-  A  combination  of  persons  for  the  pur- 

cution,  and  vengeance  of  the  conspira-  pose  of  injuring  or  destroying  the  busi- 

tors.     Crump  v.    Com.    (1888)    84  Va.  ness   of   another,   either   by   threats   to 

927,  10  Am.  St.  Rep.  895,  6  S.  E.  620.  prevent  by  unlawful  means  the  sale  of 

As  usually  understood,  a  boycott  is  his  products  to  the  public,  or  the  use 

a  combination  of  many  to  cause  a  loss  of  some  particular  thing  in  his  business, 

to     one     person     by     coercing     others,  or   by  materially  lessening  or   entirely 

against   their   will,   to   withdraw   from  stopping  the  manufacturer  of  his  profits 

him     their     beneficial     business     inter-  through  the  loss  or  want  of  the  neces- 

course,    through    threats    that,    unless  sary   or  proper  employees,   vehicles,  or 

those  others  do  so,  the  many  will  cause  machinery,  the  lack  whereof  is  caused 

similar  loss  to  them.     Toledo,  A.  A.  d  or  brought  about  by  the  illegal  acts  of 

'N.    M.    B.     Co.    V.    Pennsylvania    Go.  such   combination,   or  by  the  union  of 

( 1893 )    19   L.R.A.   387,   5   Inters.  Com.  both  of  these  unlawful  and  unwarranted 

Rep.  522,  54  Fed.  730.  agencies,  is  known  as  a  boycott.     Carter 

In    Oxley   Stave   Co.   v.   Coopers'   In-  v.  Fortney  (1909)  170  Fed.  463. 

ternational  Union   (1896)    72  Fed.  695,  iPierce  v.  Stablemen's  Union    (1909) 

it  is  said:     "The  term  'boycott'  has  ac-  156  Cal.  70,  103  Pac.  324. 

quired  a  significance  in  our  vocabulary  ^  Ihid.  and  see  also  33  App.  D.  C.  at 

and  in  the  literature  of  the  law.     The  p.  128,  32  L.R.A.  (N.S.)   770. 
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notion  of  a  combination,^  or  of  the  employment  of  unlawful  means.^ 
There  is,  however,  no  dissent  from  the  proposition  that  physical  force 
or  threat  thereof  is  not  an  essential  element.^ 

2723.  Judicial    theories    of    the    tort    involved    in    boycotting. — 

The  decisions  on  the  subject  are,  broadly  speaking,  referable  to 

one  or  the  other  of  two  judicial  theories.     The  first  of  these  theories 

is  that  the  essence  of  the  vsTrong  lies  in  the  combination  itself.^    This 

starts  with  the  postulate  that  it  is  unlawful  to  exercise  coercion  for 


1  That  it  does,  see  Meier  v.  Spear 
(1910)  96  Ark.  618,  32  L.R.A.(N.S.) 
792,  132  S.  W.  988;  Pierce  v.  Stalle- 
men's  Union  (1909)  156  Cal.  70,  103 
Pac.  324;  American  Federation  of  La- 
bor V.  Buck's  Stove  &  Range  Go.  ( 1909 ) 
33  App.  D.  C.  83,  32  L.R.A.(N.S.)  748; 
Mills  V.  United  States  Printing  Co. 
(1904)  99  App.  Div.  605,  91  N.  Y.  Supp. 
185 ;  Lindsay  &  Co.  v.  Montana  Federa- 
tion of  Lahor  (1908)  37  Mont.  264,  18 
L.E.A.(N.S.)  707,  127  Am.  St.  Eep.  722, 
96  Pae.  127;  Brace  Bros.  v.  Evans 
(1888)  5  Pa.  Co.  Ct.  163;  Toledo,  A.  A. 
d  N.  M.  R.  Co.  V.  Pennsylvania  Co. 
(1893)  19  L.R.A.  387,  5  Inters.  Com. 
Rep.  522,  54  Fed.  730;  Carter  v.  Fort- 
ney  (1909)  170  Fed.  463,— set  forth  in 
note  4,  §  2720,  amte. 

But  in  Davis  v.  Starrett  (1903)  97 
Me.  568,  55  Atl.  516  (which  was  an 
action  for  slander,  in  which  the  plain- 
tiff alleged  that  he  had  been  greatly 
injured  in  his  business  as  a  trader  by 
persons  boycotting  his  store  on  account 
of  the  slander  charged),  it  is  said  that 
as  the  word  "boycott"  first  came  into 
use,  it  undoubtedly  did  embody  the  no- 
tion of  a  combination;  but  it  quickly 
and  generally  came  to  have  a  more  en- 
larged sense,  and  is  commonly  collo- 
quially used  to  express  a  certain 
amount  of  injurious  discrimination 
without  any  special  agreement  or  un- 
derstanding on  the  part  of  those  who 
discriminate. 

8  Intimidation,  coercion,  or  threats  of 
injury,  are  essential  elements  of  a  boy- 
cott, but  what  will  constitute  acts  of 
that  character  must  depend  upon  the 
facts  of  each  particular  case.  Gray  v. 
Building  Trades  Council  (1903)  91 
Minn.  171,  63  L.R.A.  753,  103  Am.  St. 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 
Cas.  172. 

And  see  also,  as  holding  that  the 
word  embodies  the  notion  of  the  employ- 
ment of  unlawful  means.  State  v.  Van 
M.  &  S.  Vol.  VII.— 528. 


Pelt  (1904)  136  N.  C.  633,  68  L.R.A. 
760,  49  S.  E.  177,  1  Ann.  Cas.  495; 
Garter  v.  Fortney  (1909)  170  Fed.  463, 
in  note  4,  §  2720,  ante. 

Contra:  Mills  v.  United  States  Print- 
ing Co.  (1904)  99  App.  Div.  605,  81 
N.  Y.  Supp.  185;  and  Lindsay  &  Go.  v. 
MontOMa  Federation  of  Labor  (1908) 
37  Mont.  264,  18  L.R.A.  (N.S.)  707,  127 
Am.  St.  Rep.  722,  96  Pac.  127,  in  note 
4,  §  2720,  ante. 

S  While  violence  or  the  threats  there- 
of frequently  accompany  a  boycott,  yet 
it  is  not  essential  that  physical  force 
or  the  threat  thereof  be  piresent  in  or- 
der to  constitute  a  boycott,  but  the 
things  done  or  the  words  spoken  must 
be  intended  and  naturally  tend  to  over- 
come the  will  of  others,  and  to  induce 
them  to  do  or  not  to  do  the  things 
which  those  in  the  combination  desire. 
Meier  v.  Speer  (1910)  96  Ark.  618,  32 
L.R.A.(N.S.)    792,  132  S.  W.  988. 

It  is  not  essential  to  show  actual  vio- 
lence to  prove  conspiracy  or  a  boycott. 
Matthews  v.  Shankland  (1898)  25  Misc. 
604,  56  N.  Y.  Supp.  123. 

The  boycott  condemned  by  the  law  is 
not  alone  that  accompanied  by  violence, 
but  that  where  the  means  used  are 
threatening  in  their  nature,  and  intend- 
ed and  naturally  tend  to  overcome  by 
fear  of  loss  of  property  the  wilK  of 
others,  and  compel  them  to  do  things 
which  they  would  not  otherwise  do. 
Beok  V.  Railway  Teamster.-^  Protective 
Union  (1898)  118  Mich.  497,  42  L.R.A. 
407,  74  Am.  St.  Rep.  421,  77  N.  W.  13. 

See  also  Mills  v.  United  States  Print- 
ing Go.  (1904)  99  App.  Div.  605,  91 
N.  Y.  Supp.  185;  Lindsay  &  Go.  v.  Mon- 
tana Federation  of  Labor  (1908)  37 
Mont.  264,  18  L.R.A. (N.S.)  707,  127 
Am.  St.  Rep.  722,  96  Pac.  127,  under 
note  4,  §  2720,  ante. 

1  See  inter  alia,  opinion  of  Lord 
Bramwell  in  Mogul  S.  S.  Co.  v.  Mc- 
Gregor [1892]  A.  C.  25,  61  L.  J.  Q.  B. 
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the  purpose  of  interfering  with  another's  business  relations,  and  finds 
such  coercion  to  exist — even  where  the  failure  to  comply  with  a  re- 
quest made  by  the  combination  will  result  in  its  members  doing  a  per- 
fectly lawful  act,  such  as  withdrawing  their  patronage — ^in  the  mere 
force  of  numbers.  But  other  courts  attack  this  theory  as  making  "by 
some  sort  of  legerdemain"  ^  acts,  individually  lawful,  unlawful  when 
viewed  in  the  aggregate ;  or,  to  paraphrase  a  statement  made  in  one 
decision,  as  equivalent  to  holding  that  adding  up  a  suflBcient  number 
of  ciphers  will  make  a  unit.  The  measure  of  truth  in  this  theory  and 
in  the  criticisms  upon  it  is  discussed  in  chapter  cxv.  In 
this  place  it  suffices  to  say  that  the  right  to  boycott  can 
neither  be  affirmed  on  the  broad  principle  that  what  one  may  do  law- 
fully, any  number  may  lawfully  combine  to  do;  nor  denied  on  the 
broad  principle  that  a  combination,  the  effect  of  the  acts  of  which  is 
to  cause  loss  to  another,  is  necessarily  unlawful. 

The  second  theory  is  that  which  views  a  boycott  as  a  conspiracy.* 


N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  337,  7  Asp.  Mar.  L.  Gas.  120,  56 
J.  P.  101;  Oxley  Stave  Co.  v.  Coopers' 
International  Union  (1896)  72  Fed. 
695;  Allis-Chalmers  Co.  v.  Iron  Mold- 
ers'  Union  (1906)  150  Fed.  155;  Lohse 
Patent  Door  Co.  v.  Fuelle  (1908)  215 
Mo.  421,  22  L.R.A.(N.S.)  607,  128  Am. 
St.  Rep.  492,  114  S.  W.  997. 

ilAndsay  &  Co.  v.  Montana  Federa- 
tion of  Labor  (1908)  37  Mont.  264,  18 
L.R.A.(N.S.)  707,  127  Am.  St.  Rep. 
722,  96  Pac.  127.  See  also  in  this 
connection  the  dissenting  opinion  of 
Holmes,  J.,  in  Vegelahn  v.  Guntner 
(1896)  167  Mass.  92,  35  L.R.A.  722,  57 
Am.  St.  Rep.  443,  44  N.  E.  1077. 

3  The  matter  is  discussed  in  Macauley 
Bros.  V.  Tierney  (1895)  19  R.  I.  255, 
37  L.R.A.  455,  61  Am.  St.  Rep.  770,  33 
Atl.  1,  as  follows:  "The  complainants 
proceed  on  the  theory  that  they  are  en- 
titled to  protection  in  the  legitimate  ex- 
ercise of  their  business;  that  the  send- 
ing of  the  notices  to  wholesale  dealers 
not  to  sell  supplies  to  plumbers  not 
members  of  the  association,  under  the 
penalty,  expressed  in  some  instances 
and  implied  in  others,  of  the  withdrawal 
of  the  patronage  of  the  members  of  the 
associations  in  case  of  a  failure  to  com- 
ply, was  unlawful,  because  it  was  in- 
tended injuriously  to  afifect  the  plumb- 
ers not  members  of  the  association  in 
the  conduct  of  their  business,  and  must 
necessarily  have  that  effect.  It  is 
doubtless  true,  speaking  generally,  that 


no  one  has  a  right  intentionally  to  do 
an  act  with  the  intent  to  injure  an- 
other in  his  business.  Injury,  however, 
in  its  legal  sense,  means  damage  re- 
sulting from  a  violation  of  a  legal 
right.  It  is  this  violation  of  a  legal 
right  which  renders  the  act  wrongful 
in  the  eye  of  the  law,  and  makes  it 
actionable.  If,  therefore,  there  is  a  legal 
excuse  for  the  act,  it  is  not  wrongful, 
even  though  damage  may  result  from 
its  performance.  ...  It  only  re- 
mains to  notice  the  charge  of  conspiracy 
contained  in  the  bill,  upon  which  con- 
siderable stress  has  been  laid,  as  though 
the  fact  that  the  action  of  the  members 
of  the  associations  was  in  pursuance  of 
a  combination  entitled  the  complainants 
to  relief.  To  maintain  a  bill  on  the 
ground  of  conspiracy  it  is  necessary  that 
it  should  appear  that  the  object  relied 
on  as  the  basis  of  the  conspiracy,  or  the 
means  used  in  accomplishing  it,  were 
unlawful.  What  a  person  may  lawful- 
ly do,  a  number  of  persons  may  unite 
with  him  in  doing,  without  rendering 
themselves  liable  to  the  charge  of  con- 
spiracy, provided  the  means  employed 
be  not  unlawful.  The  object  of  the  mem- 
bers of  the  association  was  to  free  them- 
selves from  the  competition  of  those  not 
members,  which,  as  we  have  seen,  is  not 
unlawful.  The  means  taken  to  accom- 
plish that  object  were  the  agreement 
among  themselves  not  to  deal  with 
wholesale  dealers  who  sold  to  those  not 
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The  test  usually  applied  by  the  courts  in  order  to  determine  the 
boundary  line  between  lawful  combination  and  unlawful  conspiracy 

members  of  the  associations,  and  the  betterment  of  tlie  interests  of  the  mem- 
sending  of  notices  to  that  end  to  tlie  hers  thereof,  or  of  some  of  them,  and 
■wholesalers.  This,  as  we  have  also  seen,  which,  without  incidental  violence  or 
was  not  unlawful.  Hence  it  follows  intimidation,  severs  all  business  deal- 
that,  as  the  object  of  the  combination  ings  with  an  outsider  until  it  may  se- 
between  the  members  of  the  associations  cure  it.  If  this  be  illegal,  where  can  we 
was  not  unlawful,  nor  the  means  adopt-  draw  the  line  so  as  to  countenance  as- 
ed  for  its  accomplishment  unlawful,  sociation  to  insure  united,  and,  there- 
there  is  no  ground  for  the  charge  fore,  effective,  action  to  right  what 
of  conspiracy,  and  the  fact  of  combina-  seems  wrong,  or  to  correct  wJiat  seems 
tion  is  wholly  immaterial."  an  abuse,  or  to  mark  disapproval  of 
In  Mills  V.  United  States  Printing  Co.  some  policy  in  the  everyday  affairs  of 
(1904)  99  App.  Div.  605,  91  N.  Y.  Supp.  our  social  life?  The  protest  of  one  un- 
185,  considering  this  subject,  after  der  threat  of  abstention  may  be  un- 
quoting from  Judge  Cooley  in  his  work  heeded  in  view  of  the  slightness  of  the 
on  Torts,  2d  ed.,  p.  328,  to  the  effect  penalty,  when  a  light  protest  of  many, 
that  "it  is  a  part  of  every  man's  civil  with  similar  threat,  is  effective,  and  only 
rights  that  he  be  left  at  liberty  to  because  the  penalty  is  too  great  to  pay, 
refuse  business  relations  with  any  per-  ...  It  maybe  that  the  result  of  the 
son  whomsoever,  whether  the  refusal  boycott  is  a  loss  to  him  proscribed.  Else, 
rests  upon  reason  or  is  the  result  of  the  combination  would  fail  of  its  pur- 
whim,  caprice,  prejudice,  or  malice,  pose.  But,  when  the  result  sought  by  a 
With  his  reasons  neither  the  public  nor  boycott  is  to  protect  the  members  of  the 
third  persons  have  any  legal  concern," — •  combination,  or  to  enhance  their  wel- 
the  court  continues :  "If  A  may  take  fare,  that  loss  is  but  the  incident  of  the 
this  step,  it  does  not  seem  logical  to  act,  the  means  whereby  the  ultimate  end 
hold  that  A  and  C  together  may  not,  is   gained." 

and  may  not,  by  ergument,  persuasion.  This  doctrine  also  receives  some  sup- 
and  entreaty,  bring  D  and  E  to  their  port  from  the  doctrine  announced  by 
side.  If  A,  C.  D,  and  E  cannot  do  what  the  court  in  Barnes  v.  Chicago  Typo- 
A  alone  may  lawfully  do,  the  vice  must  graphical  Union  ( 1908 )  232  111.  424, 
be  in  the  combination.  But  there  is  14  L.R.A.(N.S.)  1018,  83  N.  E.  940,  13 
no  dissent  in  our  highest  court  over  the  Ann.  Cas.  54,  wherein  the  purpose  of 
proposition  in  'National  Protective  the  labor  union  was  said  to  be  an  un- 
Asso.  V.  Gumming  (1902)  170  N.  Y.  lawful  one;  but  the  doctrine  of  that 
315,  58  L.R.A.  135,  88  Am.  St.  Eep.  case  is  to  the  effect  that  any  concession 
648,  63  N.  E.  369  [involving  a  right  to  sought  by  employees  of  an  employer, 
strike],  that  'whatever  one  man  may  which  he  has  a  legal  right  to  refuse,  is 
do  alone,  he  may  do  in  combination  an  unlawful  purpose.  The  effort  of  em- 
with  others,  provided  they  have  no  un-  ployees  who  have  ceased  to  work  for 
lawful  object  in  view.  Mere  numbers  an  employer,  even  by  persuasion,  to 
do  not  ordinarily  affect  the  quality  of  attempt  to  induce  others  not  to  patro- 
an  act.'  Parker,  Ch.  J.,  and  Vann,  J.,  nize  the  iirm,  is  stamped  by  the  court 
are  in  accord  .  .  .  and  Gray,  J.,  as  being  unlawful  because  neither  the 
the  other  judge  who  wrote  in  that  case,  employees  nor  the  union  to  which  they 
has  expressly  affirmed  this  principle  in  belong  are  in  competition  with  the  em- 
his  dissent  in  Straus  v.  American  Puh-  ployer;  and  their  only  purpose  would 
lishers'  Asso.  (1904)  177  N.  Y.  473,  491,  be  to  prevent  the  employer  from  carry- 
64  L.R.A.  701,  101  Am.  St.  Eep.  819,  ing  on  his  business. 
69  N.  E.  1107  [involving  legality  of  The  court,  however,  concedes  that 
contract  tending  to  create  a  monopoly],  argument  and  persuasion  are  lawful  if 
A's  attitude  may  be  trival  as  to  B,  when  not  directed  to  the  accomplishment  of 
that  of  the  combination  might  enforce  an  illegal  and  unlawful  purpose,  but 
B's  concessions;  but  this  affords  no  says:  "The  object  of  the  defendants, 
legal  reason  against  such  combination,  as  set  forth  in  the  bill,  was  illegal;  and 
It  is  not  in  the  breast  of  the  court  to  if  there  is  a  malevolent  intent  to  pro- 
stamp  as  illegal  a  combination  for  the  duce   an  illegal  result,   and  it  is  pro- 
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is  whether  the  purpose  sought,  or  the  means  to  be  used,  are  iinl  awful. 
While  the  theory  of  conspiracy,*  as  thus  defined,  when  applied  to  the 


duced,  it  makes  no  difference  whether  it 
is  accomplished  by  mere  persuasion  or 
by  physical  violence." 

In  Loewe  v.  California  State  Federa- 
tion of  Labor  (1905)  139  Fed.  71,  an 
injunction  was  issued,  restraining  la- 
bor unions  from  publishing  or  otherwise 
circulating  statements  or  representa- 
tions calling  the  attention  of  complain- 
ants' customers,  or  dealers,  or  trades- 
men, or  the  public,  to  any  boycott  or 
strike  against  the  complainants,  and 
from  threatening  or  intimidating  the 
customers  of  complainants,  or  the  pub- 
lic, from  buying  from  them,  on  the 
ground  that  the  object  sought  to  be  at- 
tained was  an  unlawful  one  because  the 
immediate  object  and  purpose  was  to 
injure  or  destroy  the  business  of  com- 
plainants by  the  means  already  men- 
tioned. The  decision  was  also  partly 
based  upon  the  doctrine  that  while  it 
might  be  lawful  for  an  individual  to 
resort  to  these  means  to  injure  another, 
it  would  not  be  lawful  for  a  combina- 
tion of  individuals  to  do  so. 

In  Litidsay  d  Go.  v.  Montana  Federa- 
tion of  Laior  (1008)  37  Mont.  264,  18 
L.R.A.(N.S.)  707,  127  Am.  St.  Rep. 
722,  96  Pac.  127,  the  doctrine  was  an- 
nounced "that  a  labor  organization  may 
employ  the  boycott  as  herein  defined  in 
furtherance  of  the  objects  of  its  ex- 
istence. If,  however,  the  means  by 
which  it  enforces  the  boycott  are  illegal, 
then  it  may  render  its  members  amen- 
able to  the  processes  of  the  law;  but, 
if  they  are  not,  the  courts  are  power- 
less to  render  assistance  to  the  person 
or  firm  boycotted,  even  though  financial 
loss  results  as  the  direct  consequence 
of  the  boycott.  It  may  be  true  that, 
speaking  generally,  no  one  has  the 
right  intentionally  to  do  an  act  for  the 
purpose  of  injuring  another's  business; 
but  injury,  however,  in  its  legal  sig- 
nificance, means  damage  resulting  from 
the  violation  of  a  legal  right ;  and  it 
is  the  violation  of  the  "legal  right  which 
renders  an  act  wrongful  in  the  eye 
of  the  law,  and  makes  it  actionable. 
.  .  .  If,  then,  these  defendants  and 
their  associates  did  not  violate  any 
legal  right  of  the  plaintiff  in  with- 
drawing their  patronage  from  the  com- 
pany, or  in  agreeing  to  withdraw  their 
patronage  from  anyone  who  might  pa- 


tronize Lindsay  &  Company,  they  can- 
not be  enjoined  from  continuing  the 
boycott  in  force,  so  long  as  the  means 
employed  to  make  the  boycott  effective 
are  not  illegal." 

*  In  Metallic  Roofing  Co.  v.  Jose 
(1905)  12  Ont.  L.  Rep.  200  (reversed 
on  another  ground  in  [1908]  A.  C.  514, 
24  Times  L.  R.  878),  where  a  labor 
union  seeking  to  enforce  a  demand  for 
a  closed  shop  sent  out  circulars  inform- 
ing the  customers  of  the  plaintiffs  and 
others  that  the  plaintiffs  were  dealing 
in  "unfair  goods,"  and  that  such  goods 
would  not  be  handled  by  "organized  la- 
bor," it  was  held  that  the  immediate 
purpose  of  the  combination  was  the  in- 
fliction of  an  injury  to  the  plaintiffs 
which  could  bring  no  gain  directly  to 
the  defendants,  nor  any  reasonable  pros- 
pect of  it;  and  that  therefore  damages 
were  recoverable  for  the  loss  of  trade 
attributable  to  such  action. 

So,  also,  in  American  Federation  of 
Labor  v.  Buck's  Stove  &  Range  Go. 
(1909)  33  App.  D.  C.  83,  32  L.R.A. 
(N.S.)  748,  it  was  held  that  a  combina- 
tion having  for  its  object  the  coercion 
of  a  complaint  through  threats  to  re- 
fuse to  deal  with  persons  who  should 
become  its  customers  was  unlawful, 
as  having  an  unlawful  object,  its  im- 
mediate purpose  and  result  being  to  in- 
terfere with  the  complainant's  lawful 
business,  and  to  deprive  complainant 
and  its  customers  of  their  right  to  trade 
intercourse,  notwithstanding  that  the 
remote  object  of  the  combination  was  to 
benefit  such  members  of  the  local  union 
as  should  be  employed  by  complainant, 
because  the  law  looks  to  the  immediate, 
and  not  to  the  incidental,  object  of  the 
combination. 

And  in  Alhro  J.  Newton  Co.  v.  Erich- 
son  (1911)  70  Misc.  291,  126  N.  Y. 
Supp.  949,  affirmed  without  opinion  in 
(1911)  144  App.  Div.  939,  129  N.  Y. 
Supp.  1111,  it  is  said:  "The  fact  that 
indirectly  the  union  is  aided  in  its 
struggle  for  a  better  rate  of  wages  and 
shorter  hours  of  service  does  not  justi- 
fy the  injury  to  plaintiff.  The  injury 
to  plaintiff  is  an  essential  element  in 
the  defendants'  scheme,  and  whether  the 
benefit  to  defendants'  members  be  con- 
sidered as  the  end  of  the  combination, 
and  the   injury  to  the  plaintiff  one  i'' 
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the  means  used,  or  whether  the  injury 
to  the  plaintiff  be  considered  the  end 
and  the  strike  the  means,  the  result  is 
the  same.  The  concerted  action  is  an 
illegal  conspiracy." 

In  W.  P.  Davis  Mach.  Co.  v.  Robinson 
(1903)  41  Misc.  329,  84  N.  Y.  Supp. 
837,  where  a  strike  was  ordered  be- 
cause the  plaintiff  refused  to  sign  an 
agreement  that  it  would  not  employ  any 
but  members  of  the  union,  and  refused 
to  disregard  the  premium  system  in  its 
factory,  and  members  of  the  union 
called  upon  plaintiff's  customers  and 
told  them  that  injury  would  result  to 
them  through  the  efforts  of  defendants' 
union  if  they  traded  or  had  any  busi- 
ness dealings  with  plaintiff,  it  was  held 
that  an  injunction  restraining  defend- 
ants from  interfering  in  any  manner 
with  the  business  of  the  plaintiff  could 
not  be  vacated,  upon  the  ground  that 
the  purpose  of  the  combination  was  not 
a  lawful  one. 

In  Purvis  v.  Local  No.  500,  U.  B.  G. 
J.  (1906)  214  Pa.  348,  12  L.E,.A.(N.S.) 
642,  112  Am.  St.  Eep.  757,  63  Atl.  585, 
6  Ann.  Cas.  276,  it  was  held  that  the 
attempt  by  a  labor  union  to  coerce  a 
mill  owner  to  unionize  his  mill,  by 
refusing  to  handle  his  product  unless 
he  does  so,  and  notifying  prospective 
customers  of  that  fact,  may  be  enjoined 
as  an  unlawful  conspiracy.  The  court 
states  that  the  question  is  not  as  to 
tlie  unlawfulness  of  the  demands  of  the 
union,  but  as  to  the  conduct  by  which 
compliance  with  them  was  sought  to  be 
enforced;  and  rests  its  decision  on  the 
reasoning  which  follows:  "As  already 
stated,  of  the  demands  in  themselves 
the  appellees  could  not  be  heard  to 
complain.  The  appellants  contend  that 
they  are  made  for  the  benefit  of  the 
members  of  their  union.  This  is  un- 
doubtedly so,  and  if  the  injury  result- 
ing from  a  disregard  of  them  is  con- 
fined to  its  members,  they  alone  can 
complain ;  and  even  if  injury  incidental- 
ly results  to  outsiders,  through  com- 
pliance by  the  members  of  the  union 
with  its  rules  and  orders,  there  may 
be  no  remedy  for  it.  An  agreement 
by  those  to  be  benefited  by  it,  that  they 
will  themselves  observe  its  terms  in  ac- 
cepting employment,  even  if  employers 
be  incidentally  embarrassed  thereby, 
can  occasion  no  injury  to  employers 
which  the  law  will  recognize,  for  work- 
men, whether  bound  by  a  compact 
among  themselves  or  not,  have  the  ab- 


solute right  to  give  their  services  to 
whom  they  please,  or  to  withhold  them 
from  whom  they  please,  without  re- 
sponsibility for  consequences  to  employ- 
ers or  to  anyone  else.  But  this  is  not 
the  case  when  the  primary  purpose  is 
to  unlawfully  coerce  others,  that,  as  a 
result  of  the  coercion,  benefits  may  ac- 
crue to  those  wlio  coerce.  The  attempt 
to  coerce  by  unlawful  means,  by  con- 
spiring to  injure  and  destroy  proper- 
ty, is  in  itself  an  unlawful  act,  no 
matter  what  end  is  to  be  accomplished; 
and  the  concern  of  the  law  is  only  for 
the  protection  of  those  who  are  to  be 
wronged.  Benefits  which  it  is  alleged 
will  result  to  the  wrongdoers  cannot 
be  considered  without  sanctioning  the 
wrong, — without  justifying  unlawful 
means  for  the  accomplishment  of  an 
end.  By  no  specious  reasoning  can  the 
conduct  of  the  appellants  be  construed 
into  anything  else  than  a  conspiracy  to 
perpetrate  wrong  for  the  accomplish- 
ment of  beneficial  results  to  themselves. 
In  this  connection,  we  adopt,  as  expres- 
sive of  our  views,  and  rendering  any 
further  comment  unnecessary,  the  fol- 
lowing from  the  well-considered  opinion 
of  the  learned  jiidge  below:  'The  busi- 
ness of  the  plaintiffs  is  property,  within 
the  meaning  of  the  law.  The  defend- 
ants sought,  by  concerted  action,  to  in- 
jure them  in  their  business, — in  other 
words  their  property, — in  order  to 
coerce  them  into  submission  to  the  de- 
mands of  the  union.  Compliance  with 
these  demands  meant  that  the  plaintiffs, 
who  furnish  the  capital,  were  not  to 
be  dominant  in  the  control  of  their 
business;  but  that  both  they  and  their 
business  were  to  be  controlled,  in  most 
of  its  essential  features,  by  others  who 
were  in  no  way  responsible  for  the  cap- 
ital invested  or  the  losses  that  might, 
be  entailed.  The  purpose  of  defendants, 
to  effect  this  by  injury  to,  and,  if  need 
be,  by  the  destruction  of,  plaintiffs' 
business,  was  an  unlawful  purpose,  and 
the  combination  of  defendants  to  ac- 
complish that  purpose  was  an  unlaw- 
ful combination,  and,  therefore,  in  law, 
a  conspiracy.  True,  the  defendants  con- 
tend and  testify  that  their  purpose  was 
to  benefit  their  own  members.  This, 
doubtless,  in  a  sense,  is  true;  but  the 
benefits  sought  were  the  remote  pur- 
pose, which  was  to  be  secured  through 
the  more  immediate  purpose  of  coercing 
the  plaintiffs  into  complying  with  their 
demands,    or    otherwire    injuring   them 
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in  their  business;  and  the  court  cannot, 
in  this  proceeding,  look  beyond  the  im- 
mediate injury  to  the  remote  results." 
And  the  decision  is  put  upon  the  fur- 
ther ground  that  the  means  employed  to 
effect  the  purpose  of  the  defendants 
were   coercive   in   character. 

And  in  Oeorge  Jonas  Glass  Co.  v. 
Glass  Bottle  Blowers'  Asso.  (1907)  72 
N.  J.  Eq.  653,  66  Atl.  953  (affirmed  in 
[1908]  77  N.  J.  Eq.  219,  —  L.R.A. 
(N.S.)  — ,  79  Atl.  262),  an  attempt  to 
divert  business  from  plaintiff  for  the 
purpose  of  compelling  it  to  unionize  its 
factory  was  held  unlawful. 

In  Matthews  v.  Slianhland  (1898)  25 
Misc.  d04,  56  N.  Y.  Supp.  123,  a  boy- 
cott for  the  purpose  of  equalizing  wages 
of  the  employees,  and  unionizing  a 
plant,  was  held  to  be  for  an  unlawful 
purpose. 

In  Macauley  Bros.  v.  Tierney  (1895) 
19  R.  I.  255,  37  L.R.A.  455,  61  Am. 
St.  Rep.  770,  33  Atl.  1,  it  was  held 
that  notice  by  a  plumbers'  association 
that  it  will  withdraw  its  patronage 
from  wholesale  dealers  who  sell  to  any 
who  are  not  members  of  the  associa- 
tion is  not  unlawful,  although  the 
cause  and  excuse  for  the  notice  are  the 
selfish  purpose  of  the  association  to 
rid  its  members  of  the  competition  of 
those  who  are  not  members.  In  holding 
that  the  desire  to  free  themselves  from 
competition  was  a  sufficient  excuse,  in 
legal  contemplation,  for  the  sending  of 
the  notices,  the  court  said:  "Competi- 
tion, it  has  been  said,  is  the  life  of 
trade.  Every  act  done  by  a  trader  for 
the  purpose  of  diverting  trade  from  a 
rival,  and  attracting  it  to  himself,  is 
.an  act  intentionally  done,  and,  in  so  far 
as  it  is  successful,  to  the  injury  of 
-the  rival  in  his  business,  since  to  that 
extent  it  lessens  his  gains  and  profits. 
To  hold  such  an  act  wrongful  and  il- 
legal would  be  to  stifle  competition. 
Trade  should  be  free  and  unrestricted; 
and  hence  every  trader  is  left  to  con- 
duct his  business  in  his  own  way,  and 
cannot  be  held  accountable  to  a  rival 
who  suffers  a  loss  of  profits  by  any- 
thing he  may  do,  so  long  as  the  methods 
he  employs  are  not  of  the  class  of  which 
fraud,  misrepresentation,  intimidation, 
coercion,  obstruction,  or  molestation  of 
the  rival  or  his  servants  or  workmen, 
and  the  procurement  of  violation  of 
contractual  relations,  are  instances.'' 

In  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.    (1894)    4  Inters.  Com.  Rep. 


788,  62  Fed.  803,  in  proceedings  to  have 
certain  persons  punished  for  contempt 
for  violating  an  injunction  restraining 
them  from  attempting  to  enforce  a  reso- 
lution by  which  members  of  a  union  of 
railroad  men  were  required  to  refuse 
to  handle  any  cars  belonging  to  the  Pull- 
man Palace  Car  Company,  the  em- 
ployees of  which  company  were,  at  the 
time,  on  a  strike,  the  court,  in  consid- 
ering the  lawfulness  of  an  attempt  to 
induce  employees  of  the  railroad  com- 
pany to  refuse  to  handle  the  cars  of  the 
Pullman  Palace  Car  Company,  speaking 
through  Judge  Taft,  said:  "It  was  a 
boycott.  The  employees  of  the  rail- 
way companies  had  no  grievance  against 
their  employers.  Handling  and  haul- 
ing Pullman  cars  did  not  render  their 
service  any  more  burdensome.  They 
had  no  complaint  against  the  use  of 
Pullman  cars  as  cars.  They  came  into 
no  natural  relation  with  Pullman  in 
handling  the  cars.  He  paid  them  no 
wages.  He  did  not  regulate  their  hours 
or  in  any  way  determine  their  service. 
Simply  to  injure  him  in  his  business, 
they  were  incited  and  encouraged  to 
compel  the  railway  companies  to  with- 
draw custom  from  him  by  threats  of 
quitting  their  service,  and  actually 
quitting  their  service.  This  inflicted 
an  injury  on  the  companies  that  was 
very  great,  and  it  was  unlawful  be- 
cause it  was  without  lawful  excuse. 
All  the  employees  had  the  right  to  quit 
their  employment,  but  they  had  no 
right  to  combine  to  quit  in  order  there- 
by to  compel  their  employer  to  with- 
draw from  a  mutually  profitable  rela- 
tion with  a  third  person  for  the  pur- 
pose of  injuring  that  third  person, 
when  the  relation  thus  sought  to  be 
broken  had  no  effect  whatever  on  the 
character  or  reward  of  their  service. 
It  is  the  motive  for  quitting,  and  the 
end  sought  thereby,  that  make  the  in- 
jury inflicted  unlawful,  and  the  com- 
bination by  which  it  is  effected  an  un- 
lawful  conspiracy." 

A  combination  to  compel  a  manu- 
facturer of  casks  and  barrels  to  dis- 
continue the  use  of  certain  machinery 
which  was  deemed  by  the  members  of  a 
coopers'  union  to  be  detrimental  to 
their  interests,  such  object  to  be  ac- 
complished by  warning  all  of  the  plain- 
tiff's immediate  customers  not  to  pur- 
chase machine-hooped  barrels  or  casks, 
and  by  warning  wholesale  and  retail 
dealers  everywhere  not  to  handle  pro- 
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question  under  consideration,  aiJords  a  basis  for  reconciling*  de- 
cisions which  on  their  face  appear  to  be  at  variance,  it  is  objection- 
able as  a  norm,  because  it  leaves  undefined  the  purposes  or  conduct 
vrhich  may  be  considered  unlawful.  And  since  the  term  "unlawful," 
as  used  in  this  connection,  does  not  mean  "criminal,"  but  merely 
"wrongful,"  the  ultimate  inquiry  must  be  whether  another's  rights 
have  been,  or  (where  an  injunction  is  sought)  are  likely  to  be,  in- 
vaded. But  the  right  with  which  boycotting  may  interfere  has  here- 
tofore been  almost  unnamed,  and  its  extent  is  not  as  yet  clearly  de- 
fined.« 

Further,  to  approach  the  determination  of  the  legality  of  a  boycott 
upon  the  theory  that  an  unlawful  boycott  is  a  conspiracy  is  open  to 
the  objection  that  it  is  apt  to  divert  the  courts  from  a  consideration  of 
the  question  whether  another's  rights  have  been  invaded  by  the  doing 
of  a  given  act,  by  inviting  them  to  determine  the  legality  in  vacuo 
of  the  act  done,  in  complete  disassociation  from  its  effect  upon  the 
rights  of  others,  and  to  argue,  in  a  circle,  that  the  given  act  not  being 
in  itself  unlawful,  it  violates  no  right  of  complainant,  and  that  since 
it  violates  no  right,  it  cannot  be  unlawful,  unless  unlawful  in  itself. 
It  seems  preferable,  therefore,  to  abandon  this  mode  of  approach,  and 
instead  to  take  the  point  of  view  that  liability  for  boycotting  depends 

visions  or  other  commodities  packed  in  In    Barr    v.    Essex    Trades    Council 

auch   barrels   or   casks,   which  warning  (1894)    53  N.  J.  Eq.   101,  30  Atl.  881, 

was  to  be  made  effectual  by  notifying  the    conclusion    reached    seems    to    be 

the  members  of  all  associations  and  la-  based  in  part  on  the  ground  that  the 

bor  organizations  throughout  the  Unit-  object  sought,  which  was  to  compel  the 

■ed  States,  Canada,  and  Europe  not  to  employer  to  cease  using  made-up  plate 

purchase  provisions  or  other  commodi-  matter  in  publishing  a  paper,  was   an 

ties,  and  as  far  as  possible  to  dissuade  unlawful  one,  being  an  unwarrantable 

others    from    purchasing   provisions   or  interference  with  the  employer's  busi- 

other  commodities,  which  were  packed  ness. 

in  machine-hooped  barrels  or  casks,  was  It  is  unlawful  to  attempt  to  induce 
held  in  Hopkins  v.  Oxley  Stave  Co.  or  compel  one  to  adopt  a  particular 
(1897)  28  C.  C.  A.  99,  39  U.  S.  App.  mode  of  conducting  his  business  by  per- 
709,  83  Fed.  912,  to  be  an  unlawful  suading  or  inducing  other  persons  not 
conspiracy  against  which  an  injunction  to  deal  with  him.  Ma/rtin  v.  McFall 
would  lie.  (1903)  65  N.  J.  Eq.  91,  55  Atl.  465. 
In  Irving  v.  Joint  Dist.  Council,  V.  S  The  view  upon  which  the  decisions 
B.  C.  &  J.  (1910)  180  Fed.  896,  it  is  are  harmonized  by  the  theory  of  con- 
said  that  while  the  right  of  workmen  spiracy  is  that  the  "lawfulness"  of  the 
to  unite  for  their  own  protection  and  object  sought  and  of  the  means  used  to 
to  strike  peaceably  because  of  a  griev-  attain  it  are  determined  in  each  case 
ance  is  undoubted,  they  have  no  right  by  considerations  of  public  policy.  But 
to  combine  for  the  purpose  of  calling  here,  surely,  public  policy,  as  a  basis 
out  the  workmen  of  other  employers,  of  decision,  might  well  prove  "an  un- 
■who  have  no  grievance,  or  to  threaten  ruly  horse." 

other  employers  with  labor  troubles  if  6  For    discussion    of   this    right,    see 

they  should  use  the  product  of  a  con-  chapter  cxv. 
cern  with  which  the  union  is  in  contro- 
versy. 
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upon  an  unjustifiable  invasion  of  the  right  of  the  person  boycotted 
to  a  free  market.'  But  though  conspiracy  may  not  be  the  foundation 
of  liability,  combination  may  be  material  to  the  existence  of  liability, 
since  to  constitute  an  invasion  of  one's  rights  it  may  be  (though  not 
necessarily)  that  there  must  be  a  combination  against  him.  This 
matter  is  discussed  in  greater  detail  in  chapter  cxv. 

A.  In  its  eelation  to  laboe  disputes. 


2724.  Right  of  individual  to  refuse  to  deal  with  another. — 
It  is  the  absolute  right  of  every  man  to  engage  to  work  for,  or  to  deal 
with,  or  refuse  to  work  for  or  deal  with,  any  man  or  class  of  men,  as 
he  sees  fit,  whatever  his  motive  or  whatever  the  resulting  injury, 
without  being  held  in  any  way  accountable  therefor.^    He  may  like- 


7  The  contention  that  the  element  of 
conspiracy  forms  no  part  of  the  tort 
involved  in  a  secondary  boycott  is  ad- 
vanced in  Alfred  W.  Booth  £  Bra.  v. 
Burgess  (1906)  72  N.  J.  Eq.  181,  65 
Atl.  226,  the  view  propounded  in  which 
is  fully  set  forth,  in  the  shape  of  ex- 
cerpts therefrom,  in  chap,  cxv,  §  2655, 
note  9. 

1  In  Master  Builders'  Asso.  v.  Do- 
mascio  ( 1901 )  16  Colo.  App.  25,  63  Pac. 
782,  it  is  said  that  it  may  be  stated  as 
a  general  principle  so  universally  recog- 
nized in  this  country  as  to  become  ax- 
iomatic, that  every  man  has  a  lawful 
right  to  work  for  or  deal  with,  or  to 
refuse  to  work  for  or  deal  with,  any 
man  or  class  of  men,  as  he  sees  fit; 
and  that  whatever  may  be  his  motive, 
or  whatever  may  be  the  resulting  in- 
jury arising  from  it,  the  law  can  afford 
no  redress. 

A  mere  passive  let-alone  policy  and 
withdrawal  of  all  business  relations, 
intercourse,  and  fellowship  creates  no 
liability.  Jackson  v.  Stanfield  (1894) 
137  Ind.  592,  23  L.R.A.  588,  36  N.  E. 
345,  37  N.  E.  14. 

A  person  has  an  absolute  right  him- 
self to  refuse  to  have  business  relations 
with  others,  whether  the  refusal  is 
based  upon  reason  or  is  the  result  of 
whim,  caprice,  prejudice,  or  malice. 
Lewis  v.  Huie-Hodge  Lurnber  Co. 
(1908)    121  La.   658,  46   So.  685. 

"Where  no  breach  of  contract  is  in- 
volved, one  may  deal  or  refuse  to  deal 
with,  buy  or  refuse  to  buy  from,  an- 
other, as  he  may  choose;   and  no  man 


or  body  of  men  may  lawfully  compel 
him,  contrary  to  his  own  inclination,  to 
do  either.  Every  man  has  a  right  to 
the  free  exercise  of  his  own  will  in 
such  matters.  To  deprive  him  of  that 
right,  to  coerce  him  into  action  or  in- 
action, into  dealing  or  not  dealing,  into 
contracting  or  declining  to  contract, 
with  another  by  intimidation,  by  threats, 
whether  open  or  veiled,  whether  of  vio- 
lence or  of  social  or  industrial  ostra- 
cism or  other  injury, — by  threats,  how- 
ever disguised  and  of  whatever  nature, 
the  natural  tendency  and  effect  of 
which,  nevertheless,  are  to  overcome  the 
will  and  destroy  freedom  of  action, — 
to  do  this  is  to  violate  the  organic 
law, — to  take  from  the  man  his  person- 
al liberty, — to  defeat  a  right  which 
the  Constitution  declares  to  be  'inde- 
feasible.' "  Patterson  v.  Buildimg 
Trades  Council  (1902)  11  Pa.  Dist.  R. 
500. 

In  Chiatovich  v.  Hanchett  (1888)  8R 
Fed.  873,  it  is  said  that,  as  a  general 
rule,  every  person  has  an  absolute  right 
to  refuse  to  have  any  business  relations 
with  any  particular  person  or  persons. 

That  boycotting,  so  far  as  it  is  merely 
passive,  a  withdrawal  of  all  business 
relations,  intercourse,  and  fellowship, 
is  lawful,  is  intimated  in  State  v.  Glid- 
den  (1887)  55  Conn.  46,  3  Am.  St.  Eep. 
23,    8   Atl.    890. 

Members  of  a  union  may  lawfully 
withdraw  from  all  business  relations 
and  intercourse  with  one  with  whom 
they  are  in  controversy.     People  v.  Mc- 
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wise  advise  his  friends  or  the  public  to  do  the  same  f  at  least,  where 
his  object  is  a  proper  one/  being  answerable,  of  course,  for  any  abuse 
of  his  right  of  free  speech. 


Farlin  (1904)  43  Misc.  591,  89  N.  Y. 
Supp.  527. 

The  refusal  of  members  of  a  union 
to  patronize  one  with  whom  they  are  in 
controversy  is  only  a  case  of  legal  com- 
petition. Casey  v.  Gincinnati  Typo- 
graphical Union  (1891)  12  L.R.A.  193, 
45  Fed.  135. 

In  Oxley  Stave  Co.  v.  Coopers'  In- 
ternational Union  (1896)  72  Fed.  695 
(affirmed  in  [1897]  28  C.  0.  A.  99,  49 
U.  S.  App.  709,  83  Fed.  912),  in  which 
the  right  of  a  labor  organization  to 
declare  a  boycott  against  products 
packed  in  machine-made  casks  and  bar- 
rels was  in  question,  the  court  said: 
"No  one  can  question  the  right  of  the 
defendants  to  refuse  to  purchase  ma- 
chine-made packages,  or  of  goods  packed 
in  them,  or,  by  fair  means,  to  persuade 
others  from  purchasing  or  using  them. 
If  that  is  all  that  is  implied  by  a  boy- 
cott, as  insisted  by  defendants,  it  is 
difficult  to  see  where  they  violate  any 
law,  although  it  might  injure  the  com- 
plainant's business.  It  has  been  de- 
cided, however,  that  while  such  action 
would  not  be  unlawful  by  an  individ- 
ual, a  combination  and  conspiracy  to 
accomplish  the  purpose  would  be  an 
illegal  act.'' 

One  may  lawfully  refuse  to  employ 
anyone  who  may  patronize  another, 
whatever  his  motives.  International  & 
G  N.  B.  Co.  v.  Greenwood  (1893)  2 
Tex.  Civ.  App.  76,  21  S.  W.  659. 

And  see  Wesley  v.  Native  Lumber  Co. 
(1910)  97  Miss.  814,  53  So.  346,  Ann. 
Cas.  1912  D,  796;  and  Graham  v.  St. 
diaries  Street  R.  Co.  (1895)  47  La. 
Ann.  214,  27  L.R.A.  416,  49  Am.  St. 
Rep.  366,  16  So.  806,  under  note  3, 
infra;  also  opinion  of  Van  Orsdel,  J., 
in  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  749; 
Wilson  v.  Hey  (1908)  232  111.  389,  16 
LR.A.(N.S.)  85,  122  Am.  St.  Rep.  119, 
83  N  E.  928,  13  Ann.  Cas.  82;  Mat- 
thews V.  Shanldand  (1898)  25  Misc. 
604  56  N.  Y.  Supp.  123;  Boutwell  v. 
Marr  (1899)  71  Vt.  2,  43  L.R.A.  803, 
76  Am.  St.  Rep.  746,  42  Atl.  607. 

8  A  person,  with  or  without  reason, 
may  refuse  to  trade  with  another,  and 


may  advise  his  neighbor  or  friend  not 
to  trade  with  another;  he  may  even 
command  when  the  command  amounts 
only  to  earnest  advice.  Ulery  v.  Chi- 
cago Live  Stock  Exch.  (1894)  54  111. 
App.  233   [dictum). 

In  Rice  v.  Alhee  (1895)  164  Mass. 
88,  41  N.  E.  122  (which  is  not  a  case 
of  interference  in  relations  between  mas- 
ter and  servant ) ,  it  is  held  that  words 
spoken  to  induce  another  to  refrain 
from  entering  into  a  contract  are  not 
actionable,  where  it  is  not  alleged  that 
the  words  spolven  were  false,  or  that 
the  person  to  whom  they  were  spoken 
was  deterred  from  entering  into  the 
contract  by  any  acts  or  threats,  or  in 
any  manner  except  by  persuasion. 

In  Peoples.  Hughes  (1893)  137  N.  Y. 
29,  32  N.  E.  1105,  it  is  said  that  one 
may  refuse  to  deal  with  a  firm  because 
of  a  conviction  that  he  does  not  give 
honest  compensation  for  labor,  and  may 
ask  his  friends  or  the  public  to  do  the 
same  thing;  and  the  conduct  may  pro- 
duce injury  to  the  business  criticized 
without  thereby  becoming  illegal. 

Laboring  men  have  a  right  to  go  to 
all  their  friends,  make  known  their 
wrongs,  and  request  them  to  withdraw 
their  patronage  from  the  man  who  has 
injured  them.  People  v.  Wilzig  (1886) 
4  N.  Y.  Crim.  Rep.  403. 

See  also  opinion  of  Van  Orsdel,  J., 
in  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748; 
Oxley  Stave  Go.  v.  Coopers'  Internation- 
al Union  (1896)  72  Fed.  695,  note  1, 
supra,  and  cases  under  §  2726,  note  5. 

3  In  Graham  v.  St.  Charles  Street  R. 
Co.  (1895)  47  La.  Ann.  214,  27  L.R.A. 
416,  49  Am.  St.  Rep.  366,  16  So.  806, 
it  was  said  that  while  it  may  be  con- 
ceded that  a  person  has  an  absolute 
right  to  refuse  to  have  business  rela- 
tions with  any  person  whomsoever, 
whether  the  refusal  be  based  upon  rea- 
son, or  be  the  result  of  whim,  caprice, 
prejudice,  or  malice,  that  there  is  no 
law  which  can  reach  him  for  so  doing, 
it  is  not  equally  true  that  he  can  al- 
ways from  such  motives  influence  an- 
other person  to  do  the  same  without 
incurring  legal  liability,  but  that  the 
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2725.  Right  to  combine  for  such  purpose.— These  rights  he  may  ex- 
ercise in  association  with  others,  so  long  as  they  all  have  a  proper 
interest  to  be  subserved  ;^  but  the  right  of  an  individual  to  withdraw 
bis  patronage  even  where  actuated  by  a  desire  to  inflict  injury  does 

existence   of  such   liability  will  be  de-  lations  with  any  particular  person  or 

pendent  upon   the  special  facts   of  the  persons;    but   no   man   has   a   legal    or 

•case.  moral    right    from    malice,    ill-will,    or 

While  a  person  has  the  right  to  re-  revenge,  to  command  other  persons  to 

fuse  to  have  business  relations  with  any  do  so. 

person    whomsoever,    whether    his    re-  See  also  cases  under  §  2726,  note  2. 

fusal  is  the  result  of  caprice,  or  malice,  1  Every  man  may  refuse  to  deal  with 

without  laying  himself  liable  to  action  any  man   or   class   of   men;    and   it  is 

therefor,  he  cannot  from  such  motives  no   crime   for  any  number   of   persons, 

influence  others  to  the  same  course  for  without  an  unlawful  object  in  view,  to 

the  purpose  of  injuring  the  business  of  associate  themselves  together,  and  agree 

such   other.     The   act   and   the   accom-  that   they  will   not   work   for   or   deal 

panying  motive  together  constitute  the  with   certain   men   or   classes   of   men. 

unlawful  act.    Wesley  v.  Native  Lumber  Carew -v.  Rutherford   (1870)    106  Mass. 

Co.    (1910)    97   Miss.   814,  53   So.   346,  1,  8  Am.  Rep.  287;  Rohlf  v.  Kasemeier 

Ann.  Cas.  1912  D,  796.  (1908)    140  Iowa,  182,  23  L.R.A.(N.S.) 

In  Dels  V.   Winfree    (1891)    80  Tex.  1284,  132  Am.  St.  Rep.  261,  118  N.  W. 

400,   26   Am.   St.    Rep.    755,   16   S.   W.  276,  17  Ann.  Cas.  750    {dictum). 

Ill,   it   is   said  that  a  person   has   an  In  Brewster  v.   C.  Miller's  Sons  Co. 

absolute  right  to  refuse  to  have  busi-  (1897)     101    Ky.    368,    38   L.R.A.    505, 

ness  relations  with  any  person  whom-  41  S.  W.  301,  which  was  an  action  for 

soever,    whether    the    refusal    is    based  damages  against  members  of  an  under- 

upon  reason  or  is  the  result  of  whim,  takers'  association  for  refusal  to  render 

caprice,  prejudice,  or  malice ;  but  that  services,  on  account  of  plaintiff's  refusal 

such  privilege  must  be  limited  to  the  or  failure  to  pay  for  services  previously 

individual    action    of    the    party    who  rendered  by  a  member  of  the  associa- 

asserts  the  right;  that  it  is  not  equally  tion,  it  was  held  that  one  has  the  right 

true   that   one   person  may,  from  such  to    decline    to    enter    into    a    business 

motives,    influence    another    person    to  undertaking  with  another  person,   and 

do  the  same  thing;  but  that  if,  without  any  number  of  persons  can  enter  into 

such  motive,  the  cause  of  one  person's  an  agreement  by  which  they  can  decline 

interference  with  the  property  or  priy-  to   assume   business    relations   with   or 

ileges  of  another  is  to  serve  some  legi-  enter   into  contract  with  one  or  more 

timate  right  or  interest  of  his  own,  he  persons. 

may  do  acts  himself,  or  cause  other  A  contractor  has  no  right  of  action 
persons  to  do  them,  that  injuriously  against  an  association  of  contractors 
affect  the  third  party,  so  long  as  no  which  notifies  an  architect  that  they  de- 
definite  legal  right  of  such  third  party  cline  to  bid  on  certain  work  if  the  plain- 
is  violated.  tiff's    bid    is    received    in    competition. 

In  West  Virginia  Transp.  Co.  v.  Stanr  there  being  no  threat,  express  or  im- 
dard  Oil  Co.  (1900)  50  W.  Va.  611,  56  plied,  in  such  a  communication,  since 
L.R.A.  804,  88  Am.  St.  Rep.  895,  40  one  man  or  any  number  of  men  may 
S.  E.  591,  it  was  held  that  if  one  in-  lawfully  refuse  to  compete  with  another, 
duces  the  customers  of  another  to  with-  Master  Builders'  Asso.  v.  Domascio 
draw  their  patronage,  not  in  bona  fide  (1901)  16  Colo.  App.  25,  63  Pac.  782. 
neighborly  advice,  nor  in  free  right  of  What  one  may  lawfully  do  in  fur- 
competition  to  benefit  his  own  business,  therance  of  his  own  interest  to  induce 
lut  wantonly,  only  to  injure  that  other  customers  of  another  to  withdraw  their 
person,  he  is  liable  to  action.  patronage,  several,  with  the  same  justi- 

In  Hamchett  v.  Chia-tovich  (1900)   41  fication,  may  combine  to  do.    West  Vir- 

C.  C.  A.  648,  101  Fed.  742,  it  is  said  ginia  Transp.   Co.  v.   Stamlard  Oil  Co. 

that  no  one  can  properly  deny  any  man  (1900)    50  W.  Va.  611,  56  L.R.A.  804, 

an  absolute  right  to  cease  dealing  and  88  Am.  St.  Rep.  895,  40  S.  E.  591. 

to  refuse  to  have  business  or  other  re-  It   is   not  wrong  for   members    of   a 
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not  make  lawful  a  combination  to  accomplish  the  same  purpose  by 
concerted  action.^ 

2726.  Right  to  request  public  not  to  deal  with  person  boycotted. — 
Although  the  doctrine  has  been  broadly  stated  that  "one  man  is 
entitled  as  against  all  the  world  to  ask  another  to  refrain  from  doing 
an  act  which  that  other  may  lawfully  omit  to  do,"  ^  its  truth  cannot  be 

union  to  cease  patronizing  anyone  when  tion,  or  which  shall  boycott  or  threaten 

they  regard  it  for  their  interest  to  do  any  person  or  corporation  who  is  not  a 

so.      Wilson    V.    Hey     (1908)     232    111.  member  of  such  combination;   and  one 

589,  16  L.R.A.(N.S.)    85,  122  Am.   St.  so  expelled  may  not  enjoin  the  enforce- 

Kep.   119,   83   N.  E.  928,  13  Ann.  Gas.  ment  of  a  by-law  prohibiting  members 

S2.  of   the    association   from   dealing   with 

In  Patterson  v.  Building  Trades  Coun-  him. 

-ca    (1902)    11  Pa.  Dist.   R.  500,  it  is  See  also   opinion  of  Van  Orsdel,  J., 

said  that  it  may  be  conceded  that  a  boy-  in    American   Federation   of   Labor   v. 

■cott  of  which  the  object  is  lawful,  and  Buck's  Stove  d  Range  Go.    (1909)    33 

in    which    each    participant    joins    vol-  App.  D.   C.   83,   32   L.R.A.  (N.S.)    749; 

untarily  and  as  the  free  expression  of  Lindsay  <£  Co.  v.  Montana  Federation 

his  will    (if  such  thing  can  be  called  of  Labor  (1908)  37  Mont.  264,  18  L.R.A. 

a  boycott),  would  be  lawful;   but  that  (N.S.)    707,  127  Am.  St.  Rep.  722,  96 

one  in  which  others  are  forced  to  join  Pac.  127. 

through  fear  of  resulting  injury  or  loss  8  it  is  not  universally  true  that  what 

to  themselves  if  they  fail  to  do  so  is  one  man  may  do  any  number  of  men, 

clearly  unlawful;    that  what  makes  it  by   concerted   action,   may   do.     L.    I). 

so  is  the  employment  of  the  means  by  Willcutt  d  Sons  Go.  v.  DriscoU  (1908) 

which    such    fear    is    induced    and    the  200  Mass.   110,  23  L.R.A.  (N.S.)    1236, 

T^ill  overcome.  85  N.  E.  897. 

In  the  absence  of  evidence  of  malice  That  each  member  of  a  labor  union 

or  intention  to  injure,  there  is  no  lia-  has  a  right  to  withdraw  his  patronage 

bility    on    the    part    of   members    of    a  from   a   given   concern   and   those   who 

■combination  for  their  concerted  refusal  deal  with  it  does  not  make  valid  a  com- 

to  sell  material  to  any  contractor  who  bination  of  all  the  members  to  do  the 

should  yield  to  the  demands  of  a  labor  same  thing  by  concert  of  action.    Amer- 

union.     Buchaman  v.  Kerr    (1894)    159  ican    Federation    of    Labor    v.    Buck's 

Pa.   433,   28   Atl.   195.  Stove  &  Range  Go.    (1909)    33  App.  D. 

The  sending  of  a  notice  by  a  board  C.  83,  32  L.R.A.  (N.S.)  748  (appeal 
of  directors  of  a  live  stock  exchange  to  United  States  Supreme  Court  dis- 
to  its  members,  directing  them  not  to  missed  in  [1910]  219  U.  S.  581,  55  L. 
■employ  plaintiff  or  to  transact  any  busi-  ed.  345,  31  Sup.  Ct.  Rep.  472,  on  the 
ness  with  him  until  notified  that  he  ground  that  the  settlement  by  the  par- 
had  settled  a  certain  claim,  is  not  ties  of  matters  in  controversy  between 
Actionable.  Ulery  v.  Ghicago  Live  Stock  them  rendered  the  case  a  moot  one. ) 
Exch.   (1894)    54  111.  App.  233.  For   discussion  of  the  doctrine  that 

So,  also,  in  Qladish  v.  Kwnsas  City  it  may  be  unlawful  for  many  to  com- 

Live  Stock  Exch.  (1905)   113  Mo.  App.  bine  to  do  what  each  one  might  law- 

726,  89  S.  W.  77,  it  was  held  that  an  fully  do,  see   chapter  on  "Interference 

association   of  traders  could  refuse  to  with  Another's  Business." 

Tiave  further  dealings  with  a  member  i  Per  Bigham,  J.,  in  Boots  v.  Grundy 

-who   had   been   expelled   for   violations  (1900)    82  L.  T.  N.  S.  769,  48  Week, 

of  commercial  honesty,  without  viola-  Rep.   638,   16   Times   L.   R.   457.     This 

ting  a  statute  declaring  unlawful  any  case  is  not,  however,  at  variance  with 

•combination  to  control  or  limit  trade,  the  decisions  following,  since  the  facts 

or  to  limit  competition  therein,  by  re-  show    that    the    request    therein    com- 

■fusing  to  buy  from  or  sell  to  any  person  plained   of  was  made   to   subserve   the 

or  corporation  for  the  reason  that  such  defendant's    interests.      See    also   cases 

other   person   or   corporation   is   not   a  under  §  2724,  ante. 
•member  of,  or  party  to,  such  combina- 
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admitted  without  qualification.     Such  request  must  be  made  to  serve 
a  legitimate  purpose  of  the  person  making  it;^  and  if  so  made  does 

2  In  Jensen  v.  Cooks'  &  Waiters'  where  it  does  not  appear  that  their 
Union  (1905)  39  Wash.  531,  4  L.R.A.  interference  with  plaintiff's  business 
(N.S.)  302,  81  Pac.  1069,  it  is  said:  was  done  to  serve  a  legitimate  purpose 
"One  man  singly,  nor  any  number  of  of  their  own,  but  that  it  was  done  wan- 
men  jointly,  having  no  legitimate  in-  tonly  and  maliciously,  and  caused  a 
terests  to  protect,  may  not  ruin  the  pecuniary  loss.  Delz  \.  Winfree  (1891) 
business  of  another  by  maliciously  in-  80  Tex.  400,  26  Am.  St.  Rep.  755,  16 
ducing  his  patrons  and  other  persons  S.  W.  111. 
not  to  deal  with  him."  Delz  v.  Winfree  was  afterward  tried 

While    it    is    true    that   a    man,    not  upon  the  issues  made  by  the  answers  of 

under  contract  obligations  to  the  con-  the  defendants,  denying  the  allegations 

trary,  has  a  right  to  refuse  to  work  for  of  the  petition,   and  averring,  further, 

or  deal  with  any  man  or  class  of  men,  that  the  plaintiff  was  indebted  to  them, 

as  he  sees  fit,  and  that  the  right  which  and   they   refused   to   sell   him  because 

one  man  may  exercise  singly  many  may  they   deemed    it    prudent    for   them   to 

lawfully  agree,  by  voluntary  association,  have  no  further  dealings  with  him  until 

to  do  jointly,  provided  they  do  not  inter-  he  had  paid  them  what  was  due  them, 

fere  with  the  legal  rights  of  others,  one  which  he  refused  to  do;   and  upon  the 

man    singly   nor    any    number    of   men  trial  there  was  a  verdict  and  judgment 

jointly  having  no  legitimate  interest  to  for  the  defendants.     Upon  appeal  from 

protect  may  not  lawfully  ruin  the  bust-  an  order  refusing  to  grant  a  new  trial, 

ness  of  another  by  maliciously  inducing  the  order  was  affirmed,  the  court  hold- 

his  patrons  and  third  parties  not  to  deal  ing   that  if  the  defendants,   who   were 

with     him.      Ertz    v.     Produce    Exoh.  wholesale  butchers,  in  order  to  compel 

(1900)    79  Minn.  140,  48  L.R.A.  90,  79  dishonest    and    insolvent    customers    to 

Am.  St.  Rep.  433,  81  N.  W.  737.  pay  their  debts  to  them  and  to  protect 

In  the  case  above  cited  it  was  held  themselves  against  such,  and  for  the 
that  a  complaint  alleging  that  the  plain-  purpose  of  otherwise  assisting  each 
tiff,  a  dealer  in  farm  produce,  had  a  other  in  the  conduct  of  their  business, 
profitable  business,  that  the  defendants  had  agreed  among  themselves  that  each, 
had  conspired  together  to  refuse  to  at  the  request  of  the  other,  would  re- 
deal  with  him,  and  to  induce  others  fuse  to  deal  with  such  customer,  the 
to  do  likewise,  it  not  appearing  that  latter  would  have  no  cause  of  action, 
their  interference  with  his  business  was  6  Tex.  Civ.  App.  11,  25  S.  W.  50. 
to  serve  any  legitimate  interests  of  their  In  Olive  v.  Van  Patten  (1894)  7  Tex. 
own,  but  that  it  was  done  maliciously,  Civ.  App.  630,  25  S.  W.  428,  it  was  held, 
to  injure  him,  and  that  the  conspiracy  following  Delz  v.  Winfree  (1891)  80 
had  been  carried  into  execution,  where-  Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W. 
by  his  business  was  ruined,  stated  a  111,  that  a  complaint  alleging  injury 
cause  of  action,  the  court  distinguish-  to  the  plaintiff,  a  manufacturer  of  lum- 
ing  the  ease  of  Bohn  Mfg.  Go.  v.  Hollis  ber,  in  consequence  of  the  action  of 
(1893)  54  Minn.  223,  21  L.R.A.  337,  defendants,  who  were  members  of  an 
40  Am.  St.  Rep.  319,  55  N.  W.  1119,  association  of  retail  dealers,  in  sending 
upon  the  ground  that  the  defendants  out  a  circular  asking  dealers  not  to 
in  that  case  had  similar  legitimate  in-  patronize  the  plaintiff  until  such  time 
terests  to  protect,  and  that  their  ef-  as  he  should  notify  the  secretary  of  the 
forts  were  limited  to  members  of  the  association  that  he  would  desist  from 
association  having  similar  interests  to  selling  to  other  than  regular  dealers, 
serve,  and  that  there  was  no  agreement  stated  a  cause  of  action.  The  applica- 
or  combination  or  attempt  to  induce  bility  of  the  principle  to  the  state  of 
other  persons  not  members  of  the  asso-  facts  involved  in  this  case  would  appear 
elation  to  withhold  their  patronage.  to  be  doubtful,   as  the   act  complained 

A  petition  which  charges  that,  in  pur-  of  was  evidently  not  a  retaliatory  meas- 

suance  of  a  conspiracy,  defendants  not  ure,  but  an  attempt  to  secure  a  legiti- 

only    refused    to    sell    to   plaintiff,    but  mate  business   advantage, 

that  thev  induced  a  third  person  to  re-  "The   common    law    seeks    to   protect 

fuse  to  do  so,  states  a  cause  of  action,  every  person  against  the  wrongful  ads 
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not  become  actionable  because  of  an  evil  motive.'    It  must  not  how- 
ever, so  exceed  the  bounds  of  persuasion  as  to  become  minatory.* 


of  others,  whether  committed  alone  or 
hy  combination;  and  an  action  may  be 
had  for  injuries  done  which  cause  an- 
other loss  in  the  enjoyment  of  any  right 
or  privilege  or  property.  No  persons, 
individually  or  by  combination,  have 
the  right  to  directly  or  indirectly  in- 
terfere or  disturb  another  in  his  lawful 
business  or  occupation,  or  to  threaten 
to  do  so,  for  the  sake  of  compelling 
him  to  do  some  act  which,  in  his 
judgment,  his  own  interest  does  not  re- 
quire. Losses  wilfully  caused  by  an- 
other, from  motives  of  malice,  to  one 
who  seeks  to  exercise  and  enjoy  the 
fruits  and  advantages  of  his  own  enter- 
prise, industry,  skill,  and  credit,  will 
sustain  an  action.  It  is  clear  that  it 
is  unlawful  and  actionable  for  one  man, 
from  unlawful  motives,  to  interfere 
with  another's  trade  by  fraud  or  mis- 
representation, or  by  molesting  his  cus- 
tomers or  those  who  would  be  custom- 
ers, or  by  preventing  others  from  work- 
ing for  him  or  causing  them  to  leave 
his  employ  by  fraud  or  misrepresenta- 
tion or  physical  or  moral  intimidation 
or  persuasion,  with  an  intent  to  inflict 
an  injury  which  causes  loss."  Dore- 
mus  V.  kennessy  (1898)  176  111.  608, 
43  L.R.A.  797,  68  Am.  St.  Eep.  203, 
52  N.  E.  924,  54  N.  E.  524. 

See  also  §  2724,  note  3,  ante. 

As  to  what  will  constitute  justifica- 
tion, see  chapter  on  "Interference  with 
Another's  Business." 

3  It  is  not  an  unlawful  interference 
with  the  trade  of  another  to  advise 
people  to  deal  with  his  competitor;  nor 
does  the  fact  that  the  advice  is  given 
with  a  bad  or  malicious  motive  render 
it  unlawful  or  actionable.  Tilery  v. 
Chicago  Live  Stock  Exoh.  (1894)  54 
111.  App.  233   (dictum). 

As  to  the  effect  of  an  evil  motive  up- 
on the  legality  of  an  act  otherwise  law- 
ful, see  chapter  on  "Interference  with 
Another's  Business  or  Employment: 
General  Principles." 

*  In  requesting  the  public  not  to 
patronize  one  with  whom  it  is  in  con- 
troversy, a  union  should  not  press  any 
argument,  reasoning,  or  entreaty  to 
such  an  extreme  that  it  becomes  in 
effect  a  threat,  intimidation,  coercion, 
or  force.     ButtericJc  Pub.   Co.  v.  Typo- 


graphical Union  (1906)  50  Misc.  1,  100 
N.  Y.  Supp.  292. 

Everyone  has  a  right  to  withdraw  his 
own  patronage  when  he  pleases,  but  he 
may  not  employ  threats  or  intimida- 
tion to  divert  the  patronage  of  another. 
Boutwell  V.  Marr  (1899)  71  Vt.  2,  43 
L.R.A.  803,  76  Am.  St.  Eep.  746,  42 
Atl.    607. 

A  conspiracy  formed  and  intended, 
directly  or  indirectly,  to  prevent  the 
carrying  on  of  any  legal  business,  or 
to  injure  the  business  of  anyone  by 
wrongfully  preventing  those  who  would 
be  customers  from  buying  anything  of 
the  representatives  of  such  business  by 
threats  or  intimidation,  is  in  restraint 
of  trade  and  unlawful.  Jackson  v. 
Stanfield  (1894)  137  Ind.  592,  23  L.R.A. 
588,  36  N.  E.  345,  37  N.   E.   14. 

"While  the  courts  have  invariably 
upheld  the  right  of  individuals  to  form 
labor  organizations  for  the  protection 
of  the  interests  of  the  laboring  classes, 
and  have  denied  the  power  to  enjoin 
the  members  of  such  associations  from 
withdrawing  peaceably  from  any  serv- 
ice, either  singly  or  in  a  body,  even 
where  such  withdrawal  involves  a 
breach  of  contract  {Arthur  v.  Oakes 
(1894)  25  L.R.A.  414,  4  Inters.  Com. 
Rep.  744;  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  310,  9  Am.  Crim. 
Rep.  169),  yet  they  have  very  generally 
condemned  those  combinations  usually 
termed  'boycotts,'  which  are  formed  for 
the  purpose  of  interfering,  otherwise 
than  by  lawful  competition,  with  the 
business  affairs  of  others,  and  depriving 
them,  by  means  of  threats  and  intimi- 
dation, of  the  rights  to  conduct  the 
business  in  which  they  happen  to  be  en- 
gaged according  to  the  dictates  of  their 
own  judgments.  The  right  of  an  indi- 
vidual to  carry  on  his  business  as  he 
sees  fit,  and  to  use  such  implements  or 
processes  of  manufacture  as  he  desires 
to  use,  provided  he  follows  a  lawful 
avocation,  and  conducts  it  in  a  lawful 
manner,  is  entitled  to  as  much  consider- 
ation as  his  other  personal  rights;  and 
the  law  should  afford  protection  against 
the  efforts  of  powerful  combinations  to 
rob  him  of  that  right  and  coerce  his 
will  by  intimidating  his  customers  and 
destroying  his  patronage."     Hopkins  v. 
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Subject  to  these  qualifications,  it  is  lawful  to  request  the  public  to 
divert  its  patronage  from  the  person  sought  to  be  boycotted.*     The 


Oxley  stave  Go.  (1897)  28  C.  C.  A.  99, 
43  U.  S.  App.   709,   83   Fed.  912. 

See  also  Beck  v.  Railway  Teamsters' 
Protective  Union  (1898)  118  Mich.  497, 
42  L.E.A.  407,  74  Am.  St.  Rep.  421, 
77  N.  W.  13,  under  note  5,  infra;  Under- 
hill  V.  Murphy  (1904)  117  Ky.  640,  111 
Am.  St.  Rep.  262,  78  S.  W.  482,  4 
Ann.  Cas.  780;  Matthews  v.  Shankland 
(1898)  25  Mise.  604,  56  N.  Y.  Supp. 
123. 

B  It  is  not  unfair  competition,  in- 
timidation, or  coercion  for  a  combina- 
tion to  interfere  with  another's  busi- 
ness by  persuasion  or  any  peaceable 
means.  Montgomery  Ward  &  Co.  v. 
South  Dakota  Retail  Merchants'  &  H. 
Dealers'  Asso.    (1907)   150  Fed.  413. 

In  Beck  v.  Railway  Teamsters'  Pro- 
tective Union  (1898)  118  Mich.  497,  42 
L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13,  interference  with  the  employ- 
ers' customers,  even  by  the  issuance 
and  distribution  of  circulars  requesting 
the  public  not  to  patronize  the  employ- 
ers, was  restrained,  on  the  ground,  how- 
ever, that  it  appeared  that  the  circulars 
contained  matters  that  were  false  and 
malicious,  and  that  the  circulation  of 
them  was  intended  as  a  menace,  intimi- 
dation, and  coercion.  The  court,  how- 
ever, recognizes  the  doctrine  that  a 
labor  union  "may  present  their  cause 
to  the  public  in  newspapers  or  circulars 
in  a  peaceable  way,  and  with  no  attempt 
at  coercion.  If  the  effect  in  such  case 
is  ruin  to  the  employer,  it  is  damnu-m 
absque  injuria,  for  they  have  only  ex- 
ercised their  legal  rights.  The  law  does 
not  permit  either  party  to  use  force, 
violence,  threats  of  force  or  violence,  in- 
timidation, or  coercion."  To  the  same 
effect,  also,  is  My  Maryland  Lodge  v. 
Adt  (1905)  100  Md.  238,  68  L.R.A.  752, 
59  Atl.  721. 

The  doctrine  is  well  established  in 
the  state  of  New  York  that  labor  un- 
ions, in  order  to  attain  a  lawful  ob- 
ject, may,  by  persuasion  and  request 
and  other  acts  short  of  intimidation 
and  coercion,  seek  to  divert  trade  from 
an  employer  with  whom  they  are  hav- 
ing a  contest.  Thus,  in  People  v.  Radt 
(1900)  15  N.  Y.  Crim.  Rep.  174,  71 
N.  Y.  Supp.  846,  the  court,  in  holding 
that  the  acts  of  members  of  a  labor 
union    in    distributing   circular    letters 


among  members  of  the  labor  union, 
ending  with  an  appeal,  "to  every  mem- 
ber, to  every  religious  and  justly  think- 
ing person,  to  only  buy  goods,"  etc., 
from  others;  and  also  the  posting  up 
of  small  posters  having  on  them  the 
words  "Scab  Labor!  Don't  patronize 
[the  complaining  witness] !  Scab  La- 
bor! 556  Cortlandt  Avenue," — did  not 
amount  to  conspiracy  within  the  provi- 
sion of  the  Penal  Code  providing  in 
substance  that  if  two  or  more  persons 
conspire  to  prevent  another  from  exer- 
cising a  lawful  calling  by  force,  threats, 
or  intimidation,  each  is  guilty  of  a. 
misdemeanor,  said:  "The  question, 
then,  is  whether  these  acts,  and  whether 
this  conspiracy,  are  punishable  under 
subdivision  5  of  §  168.  Now,  there 
is  no  force  used,  there  is  no  threat, 
there  is  no  intimidation;  nor  do  these 
acts  tend  to  interfere,  nor  do  they 
threaten  to  interfere,  with  the  imple- 
ments or  property  used  by  or  in  the 
employ  of  the  complainant.  .  .  . 
Our  court  of  appeals  says:  'One  may 
refuse  to  deal  with  a  firm  because  of  a 
belief  that  it  does  not  give  honest  com- 
pensation for  labor,  and  may  ask  his 
friends  or  the  public  to  do  the  same 
thing,  and  the  conduct  may  do  injury 
to  the  public  [plaintiff]  without  there- 
by becoming  illegal.'  ...  It  seems 
to  me  that  labor  has  a  right  to 
organize;  that  labor  has  the  right  to 
appeal  to  the  community,  and  say, 
'Don't  patronize  this  man,  because  he 
does  not  sympathize  with  organized 
labor.' " 

In  Foster  v.  Retail  Clerks'  Interna- 
tional Protective  Asso.  (1902)  39  Misc. 
48,  78  N.  Y.  Supp.  860,  the  right,  by 
fair  persuasion,  to  attempt  to  divert 
trade  from  the  plaintiff,  was  recognized, 
the  court  saying:  "There  is  nothing 
in  a  mere  request  not  to  deal  which  im- 
plies a  threat  to  do  an  unlawful  in- 
jury. Whether  it  does  or  does  not  de- 
pends on  the  circumstances  of  each 
case, — upon  what  is  said,  and  how  it  is 
said." 

So  the  court,  in  Butterick  Pub.  Co. 
v.  Typographical  Union  (1906)  50 
Misc.  1,  100  N.  Y.  Supp.  292,  in  mod- 
ifying an  injunction  so  that  it  would 
restrain  labor  unions  and  the  members 
thereof  only  from  resorting  to  any  spe- 
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circulation  of  such  a  request  has  been  held  not  to  violate  a  statute 
providing,  in  substance,  that  if  two  or  more  persons  conspire  to  pre- 


cies  of  threats,  intimidation,  force,  or 
fraud  in  their  relation  to  plaintiff's 
employees  or  customers,  said:  "The 
defendants  are  free,  with  these  excep- 
tions, however,  and  within  the  limits 
already  indicated,  to  make  any  requests, 
or  give  any  advice,  or  resort  to  any 
persuasion,  for  the  purpose  of  winning 
support;  and  in  so  far  as  the  prelimi- 
nary injunction  is  inconsistent  here- 
with, it  is  vacated."  The  court  then 
proceeds  to  say  that  the  labor  unions, 
through  their  representatives,  may  seek 
to  dissuade  customers  not  under  con- 
tractual obligations,  and  persons  who 
might  otherwise  become  customers,  from 
purchasing  publications  and  patterns 
published  or  printed  by  the  plaintiff, 
and  may  issue  circulars,  letters,  plac- 
ards, and  posters  asking  the  members 
of  unions  and  their  friends  to  refrain 
from  purchasing  the  publications  and 
patterns,  and  from  dealing  with  mer- 
chants who  continued  so  to  purchase; 
but  that  they  should  not  press  any 
argument,  reasoning,  or  entreaty  so 
that  it  becomes  in  effect  a  threat,  in- 
timidation,  coercion,  or  force. 

And  in  Sinsheimer  v.  United  Garment 
Workers  (1894)  77  Hun,  215,  28  N.  Y. 
Supp.  321,  the  court  held  that  an  in- 
junction should  not  have  been  issued  to 
restrain  members  of  a  labor  union  from 
notifying  persons  engaged  in  the  trade 
of  the  controversies  which  were  existing 
between  a  labor  union  and  plaintiff,  and 
requesting  such  persons  not  to  deal 
with  the  plaintiff's  firm  unless  such 
differences  be  adjusted.  To  the  same 
effect,  also,  is  Cohen  v.  United  Garment 
Workers  (1901)  35  Misc.  748,  72  N.  Y. 
Supp.   341. 

In  Richter  Bros.  v.  Journeymen  Tail- 
ors' Union  (1890)  11  Ohio  Dec.  Re- 
print, 45,  and  in  Rig(!S  v.  Cincinnati 
Waiters'  Alliance  (1898)  5  Ohio  N.  P. 
386,  8  Ohio  S.  &  C.  P.  Dec.  565,  an 
injunction  to  restrain  the  printing  and 
distributing  of  circulars  asking  the  pub- 
lic to  refrain  from  patronizing  persons 
named  therein  was  denied  on  the  ground 
that  the  complaint  did  not  show  that 
any  injury  would  arise  from  such  pub- 
lication  and   distribution. 

The  court,  in  Marx  <&  II.  Jeans  Cloth- 
ing Co.  V.  Watson  (1902)  168  Mo.  133, 
56   L.R.A.   951,   90   Am.   St.   Rep.   440, 


67  S.'  W.  391,  held  that  an  injunction 
to  restrain  the  circulation  of  circulars 
by  a  labor  union,  in  which  the  labor 
union  asked  the  aid  of  the  public  in 
their  fight  by  refusing  to  patronize  the 
employer,  was  properly  denied.  The 
decision,  however,  was  based  on  the 
ground  that,  in  Missouri,  to  restrain 
the  issuance  and  distribution  of  this 
circular  would  be  a,  violation  of  the 
state  constitutional  guaranty  of  free- 
dom of  speech. 

But  the  right  of  a  labor  union  to 
divert  trade  from  an  individual  by  the 
use  of  circulars,  or  even  the  publica- 
tion of  an  "unfair  list,"  was  denied  by 
the  court  in  Seattle  Brewing  <&  Malting 
Co.  V.  Hamsen  (1905)  144  Fed.  1011; 
and  the  circulation  of  such  unfair  list 
was  restrained,  and  the  violation  of  the 
restraining  order  punished  as  a  con- 
tempt. The  decision  of  the  court  was 
based  on  the  theory  that,  while  the  ob- 
ject sought  was  lawful,  the  means  used, 
■ — circulars  and  the  use  of  an  "unfair" 
list, — in  which  the  public  were  urged  not 
to  patronize  complainant,  was  an  un- 
lawful means.  The  court  took  the  posi- 
tion that  the  mere  use  of  an  unfair 
list  and  the  circulation  of  circulars  urg- 
ing organized  labor  and  its  friends  not 
to  drink  "scab  beer,"  although  the  lan- 
guage used  was  framed  in  the  way  of 
an  appeal,  was  an  unlawful  means,  be- 
cause oppressive  to  complainants,  in 
that  it  tended  to  injure  their  business, 
because,  even  though  there  was  no  in- 
timidation, there  were  timid  people  in 
the  world  who  would  be  much  influenced 
by  fear  of  loss  if  they  refused  to  follow 
even  such  a  request. 

And  in  Longshore  Printing  Co.  v. 
Howell  (1894)  26  Or.  527,  28  L.R.A. 
464,  46  Am.  St.  Rep.  640,  38  Pac.  547, 
although  an  injunction  to  restrain  a 
labor  union  from  distributing  circulars 
and  advertising  in  a  newspaper  a  state- 
ment of  their  grievance,  and  asking  the 
aid  of  the  public  by  refusing  to  trade 
with  the  employer,  was  denied  on  the 
ground  that  the  facts  alleged  were  in- 
sufficient to  show  that  the  employer 
would  suffer  irreparable  injury,  it  was 
intimated  that  the  plaintiff  might  have 
a  remedy  by  a  civil  action  for  damages. 

In  Casey  v.  Cincinnati  Typographi- 
cal  Union    (1891)    12   L.R.A.    193,    45 
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vent  another  from  exercising  a  lawful  calling  by  force,  threats,  or 
intimidation,  each  is  guilty  of  a  misdemeanor.® 

2727.  Threats  and  intimidation ;  in  general. — As  above  stated,  a  re- 
quest to  the  public  not  to  patronize  the  person  boycotted  must  not 
exceed  the  bounds  of  legitimate  persuasion.  As  to  whether  these 
bounds  have  been  exceeded  in  a  particular  case  is  often  a  question  of 
some  nicety.  The  minatory  character  of  the  various  devices  to  which 
resort  is  usually  had  to  divert  patronage  is  discussed  under  the 
specific  heads  following. 

Although  the  term  "threat"  is  often  applied,  in  the  class  of  de- 
cisions under  consideration,  to  what  is  merely  the  announcement  of 
an  intention  to  do  a  perfectly  lawful  act,  its  legal  signification  does 
not  extend  so  far.  In  Payne  v.  Western  &  A.  R.  Co}  it  is  said : 
"In  law,  a  threat  is  a  declaration  of  an  intention  or  determination 


Fed.  145,  the  plaintiff  was  held  entitled 
to  an  injunction  against  the  publication 
and  distribution  of  circulars  containing 
statements  that  he  was  employing  scab 
or  inferior  labor,  occasioning  the  loss 
of  custom;  but  the  case  Itself  contains 
some  facts  tending  to  show  a  covert 
threat  on  the  part  of  the  labor  organi- 
zations to  withdraw  their  patronage 
from  firms  that  patronized  the  one 
against  whom  their  boycott  was  aimed. 

See  also  State  v.  Stockford  (1904)  77 
Conn.  227,  107  Am.  St.  Rep.  28,  58  Atl. 
769 ;  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Go.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748; 
People  V.  McFarlix,  (1904)  43  Misc. 
591,  89  N.  Y.  Supp.  527;  and  cases 
under  note  2,   §  2724. 

e  People  v.  Radt  (1900)  15  N.  Y. 
Crim.  Rep.  174,  71  N.  Y.  Supp.  846; 
People  V.  McFarlin  (1904)  43  Misc.  591, 
89   N.   Y.   Supp.   527. 

1  (1884)  13  Lea,  507,  49  Am.  Rep. 
666. 

A  threat  by  a  plumbers'  association 
to  withdraw  its  patronage  from  whole- 
sale dealers  who  sell  to  any  who  are  not 
members  of  the  association  is  held  in 
Macaulcy  Bros.  v.  Tierney  ( 1895 )  19 
R.  I.  255,  37  L.R.A.  455,  61  Am.  St. 
Rep.  770,  33  Atl,  1,  not  to  amount  to 
coercion  within  a  legal  sense,  the  court 
saying  that  though  coercion  may  be 
exerted  by  the  application  of  moral  as 
well  as  physical  force,  the  moral  force 
exerted  by  the  threat  was  a  lawful  ex- 
ercise by  the  members  of  the  associa- 
tion of  their  own  rights,  and  not  the 


exercise  of  a  force  violative  of  the 
rights  of  others. 

In  Cote  V.  Murphy  (1894)  159  Pa. 
420,  23  L.R.A.  135,  39  Am.  St.  Rep. 
686,  28  Atl.  190,  where  It  was  held  that 
the  sending  of  notices  to  wholesalers 
that  members  of  an  employers'  organi- 
zation, formed  to  resist  the  demand  by 
workmen  for  an  increase  in  wages,  will 
withdraw  their  patronage  if  sales  are 
made  to  persons  acquiescing  in  the 
workmen's  demand,  is  not  such  coer- 
cion or  threat  as  will  render  the  com- 
bination unlawful,  the  court  said:  "The 
threats  referred  to,  although  what  are 
usually  termed  threats,  were  not  so  in 
a  legal  sense.  To  have  said  they  would 
inflict  bodily  harm  on  other  dealers,  or 
villify  them  in  the  newspapers,  or  bring 
on  them  social  ostracism,  or  similar  dec- 
larations, these  the  law  would  have 
deemed  threats,  for  they  may  deter  a 
man  of  ordinary  courage  from  the  pros- 
ecution of  his  business  in  a  way  which 
accords  with  his  own  notions;  but  to 
say,  and  even  that  is  inferential  from 
the  correspondence,  that  if  they  con- 
tinued to  sell  to  plaintiff  the  members 
of  the  association  would  not  buy  from 
them,  is  not  a  threat.  It  does  not  inter- 
fere with  the  dealer's  free  choice;  it 
may  have  prompted  him  to  a  somewhat 
sordid  calculation, — he  may  have  con- 
sidered which  custom  was  most  profit- 
able, and  have  acted  accordingly, — but 
this  was  not  such  coercion  and  threats 
as  constituted  the  acts  of  the  combina- 
tion unlawful." 

In  J.   F.   Parkinson   Go.   v.   Building 
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to  injure  another  by  tlae  conunission  of  some  unlawful  act;  and  an 
intimidation  is  the  act  of  making  one  timid  or  fearful  by  such  decla- 
ration. If  the  act  intended  to  be  done  is  not  unlawful,  then  the 
declaration  is  not  a  threat  in  law,  and  the  effect  thereof  is  not  in- 
timidation in  a  legal  sense."  In  Allis-Chalmers  Co.  v.  Iron  Holders' 
Union!'  Sanborn,  District  Judge,  said:  "I  understand  the  word  in- 
timidation to  denote  two  kinds  of  coercion:  (1)  A  threat  by  word 
or  act  of  an  individual,  or  by  a  combination  of  persons,  to  do  some- 
thing unlawful,  reasonably  calculated  to  compel  the  person  threat- 
ened to  do  or  not  to  do  something;  and  (2)  request  or  persuasion  by 
or  on  behalf  of  a  combination  of  persons  to  do  or  not  to  do  something, 
resulting  in  coercion  of  the  will  from  the  mere  force  of  numbers.  In 
the  first  case  the  nature  of  the  act,  and  the  coercion,  determine 
liability ;  in  the  second,  the  conspiracy  or  concerted  act  and  the  coer- 
cion determine  it." 

What  will  constitute  actionable  threats  or  intimidation  operating 
to  prevent  the  customers  of  a  party  from  dealing  with  him  must  be 
determined  in  each  case  from  all  the  circumstances  attending  it.^ 

If  things  done  or  words  spoken  are  such  that  they  will  excite  fear 
or  a  reasonable  apprehension  of  damage,  and  so  influence  those  for 
whom  designed  as  to  prevent  them  from  freely  doing  what  they  de- 
Trades  Council  (1908)  154  Gal.  581,  21  quor  Dealers'  Asso.  (1911)  165  Mich.  98, 
L.R.A.(N.S.)  550,  98  Pac.  1027,  16  Ann.  130  N.  W.  214;  Gray  v.  Building  Trades 
Cas.  1165,  it  was  said  by  Sloss,  J.,  con-  Council  (1903)  91  Minn.  171,  63  L.K.A. 
curring:  "One  cannot  be  said  to  be  753,  103  Am.  St.  Rep.  477,  97  N.  W. 
'intimidated'  or  'coerced'  in  the  sense  663,  1118,  1  Ann.  Cas.  172. 
of  unlawful  compulsion  by  being  in-  The  acts  of  pickets  engaged  in  en- 
duced  to  forego  business  relations  with  forcing  a  boycott  are  those  of  intimida- 
A  rather  than  lose  the  benefit  of  more  tion  if  the  weak  and  timid  are  thereby 
profitable  relations  with  B.  It  is  equal-  driven  away.  People  v.  Wilzig  (1886) 
ly  beside  the  question  to  speak  of  4  N.  Y.  Crim.  Rep.  403. 
'threats'  where  that  which  is  threatened  To  notify  an  employer  that  he  will 
is  only  what  the  party  has  a  legal  right  not  be  considered  in  sympathy  with  or- 
■to  (Jo."  ganized  labor  if  he  keeps  nonunion  men 

And  see  to  like  purport,  Conway  v.  in  his  employment  is  said,  in  State  v. 
Wode  [1909]  A.  C.  506,  510,  78  L.  J.  K.  Van  Pelt  (1904)  136  N.  C.  633,  68 
B.  N.  8.  1025,  101  L.  T.  N.  S.  248,  25  L.R.A.  760,  49  S.  E.  177,  1  Ann.  Cas. 
Times  L.  R.  779,  53  Sol.  Jo.  754;  Nor  495,  not  to  amount  to  intimidation  or 
tional  Protective  Asso.  v.  Gumming  coercion  where  it  does  not  appear  in 
(1902)  170  N.  Y.  315,  58  L.R.A.  135,  connection  therewith  that  the  persons 
88  Am.  St.  Rep.  648,  63  N.  E.  369;  responsible  therefor  were  members  of 
Alhro  J.  Tfewton  Co.  v.  Erickson  (1911)  any  secret  or  other  organization,  or  that 
70  Misc.  291  126  N.  Y.  Supp.  949,  they  had  the  power  or  threatened  to 
affirmed  without  opinion  in  (1911)  144  control  the  conduct  of  large  numbers  of 
App.   Div.  939,   129  N.  Y.  Supp.   1111.    men. 

2  (1906)    150   Fed.   155.  See  also  Seattle  Brewing  &  Malting 

3Cceur   d'Alene    Consol.    Mvn.    Co.   v.    Go.  v.  Hansen   (1905)   144  Fed.  1011,  § 
Miners'    VnAon    (1892)    19   L.R.A.   382,    2726,  note  6,  ante. 
51  Fed.  260;   Baldwin  v.  Escamaia  Li- 
M.  &  S.  Vol.  VII.— 529. 
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sire  and  the  law  permits,  they  may  be  restrained,  and  the  courts  will 
look  beyond  the  mere  letter  of  the  act  or  word  into  its  spirit  and 
intent.* 

The  law  recognizes  and  gives  full  force  to  threats  which  are  not 
spoken  as  well  as  those  which  are  spoken ;°  and  intimidation  within 
the  meaning  of  the  law  is  not  necessarily  limited  to  threats  of  vio- 
lence to  person  or  property.^  Even  persuasion  and  entreaty  may 
be  used  in  such  manner  and  with  such  environment  as  to  constitute 
intimidation.'' 

A  man  may  be  intimidated  into  doing  or  refraining  from  doing 
by  fear  of  loss  of  business,  property,  or  reputation,  as  well  as  by 
dread  of  loss  of  life,  or  injury  to  health  or  limb;  and  the  extent  of 
this  fear  need  not  be  abject,  but  only  such  as  to  overcome  his  judg- 


4  Gceur  d'Alene  Oonaol.  Min.  Go.  v. 
Miners'  Union  (1892)  19  L.R.A.  382, 
51  Fed.  260. 

Members  of  a  union  have  no  right 
to  compel  others  to  break  off  business 
relations  with  the  one  from  whom  they 
have  withdrawn  their  patronage,  and  to 
do  this  by  unlawful  means,  with  the 
motive  of  injuring  such  person,  such 
means  as  giving  notices  which  excite 
fear  or  a  reasonable  apprehension  of 
other  persons  that  their  business  will  be 
injured  unless  they  do  break  off  such 
relations  or  cease  patronizing  another 
are  wrong  and  unlawful.  If  the  notices 
given  or  things  done  have  the  natural 
effect  of  exciting  such  reasonable  fear 
and  apprehension,  and  accomplish  the 
result  intended,  it  is  immaterial  that 
they  are  not  accompanied  by  direct 
threats.  Wilson  v.  Hey  (1908)  232  111. 
389,  16  L.R.A.(N.S.)  85,  122  Am.  St. 
Rep.  119,  83  N.  E.  928,  13  Ann.  Cas. 
82. 

B  In  Baldwin  v.  Escanaba,  Liquor  Deal- 
ers' Asso.  (1911)  165  Mich.  98,  130  N. 
W.  214  (not  a  master  and  servant  case) , 
it  is  laid  down  as  a  proposition  of  law 
that  the  law  recognizes  and  gives  full 
force  to  threats  which  are  not  spoken, 
and  which  are  not  accompanied  by  vio- 
lence. 

To  constitute  intimidation  it  is  not 
necessary  that  there  should  be  any  di- 
rect threat,  still  less  any  actual  act 
of  violence.  It  is  enough  if  the  mere 
attitude  assumed  by  defendants  is  in- 
timidating. And  this  may  be  shown  by 
all  the  circumstances  of  the  case,  by  the 


motives  of  defendants,  their  circulars, 
their  numbers,  their  devices.  Foster  v. 
Retail  Clerks'  International  Protective 
Asso.  (1902)  39  Misc.  48,  78  N.  Y.  Supp. 
860. 

See  also  Wilson  v.  Eey  (1908)  232 
111.  389,  16  L.R.A.  (N.S.)  85,  122  Am. 
St.  Rep.  119,  83  N.  E.  928,  13  Ann. 
Cas.  82,  set  forth  in  note  4,  supra. 

6  Gray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172. 

To  constitute  intimidation  there  need 
be  neither  violence  nor  threat  of  vio- 
lence. People  V.  WilsAg  (1886)  4  N. 
Y.  Grim.  Rep.  403. 

"Coercion  may  be  accomplished  with- 
out threats  or  violence.  .  .  .  Put- 
ting one  in  actual  fear  of  loss  of  his 
property  or  of  injury  to  his  business 
unless  he  submits  to  demands  made  up- 
on him  is  often  no  less  potent  in  co- 
ercing than  fear  of  violence  to  his  per- 
son." Purvis  V.  Local  No.  500,  V.  B. 
G.  &  J.  (1906)  214  Pa.  348,  12  L.R.A. 
(N.S.)  642,  112  Am.  St.  Rep.  757,  63 
Atl.  585,  6  Ann.  Cas.  275. 

What  amounts  to  coercion,  intimida- 
tion, or  threats  of  injury  must  neces- 
sarily depend  upon  the  facts  of  each 
particular  ease,  and  is  not  necessarily 
limited  to  threats  of  violence  to  person 
or  property.  Baldwin  v.  Escanaba 
Liquor  Dealers'  Asso.  (1911)  165  Mich. 
98,  130  N.  W.  214. 

7  Schlamg  v.  Ladies'  Waist  Makers' 
Union  (1910)  67  Misc.  221,  124  N.  Y. 
Supp.  289. 


§  2728] 


BOYCOTTS. 


8451 


ment  or  induce  Hm  not  to  do  or  to  do  that  whicli  he  otherwise  would 
have  done  or  have  left  undone.* 

2728.  Circulars  and  newspaper  articles. — The  distribution  of  circu- 
lars,^ or  the  publication  of  newspaper  articles,^  is  not  unlawful 
where  they  are  put  forth  in  pursuance  of  a  legitimate  object,  an<l 
form  no  part  of  a  scheme  of  intimidation;  nor  will  their  publica- 
tion be  enjoined  because  they  may  have  a  libelous  character.^  It  has 
also  been  held  that  the  display  of  placards  and  the  circulation  of 
handbills  will  not  be  enjoined  upon  the  ground  that  the  use  of  the 
streets  for  such  a  purpose  is  a  nuisance,  where  it  does  not  appear 
that  it  results  in  an  obstruction  of  the  street,  or  that  the  injury  and 
inconvenience  complained  of  result  from  such  use.* 


8  Barr  v.  Essex  Trades  Council 
(1894)    53  N.  J.  Eq.  101,  30  Atl.  881. 

1  Equity  will  not  enjoin  the  publica- 
tion of  circulars  setting  forth  the  cir- 
cumstances of  a  strike,  and  requesting 
the  friends  of  labor  to  withhold  their 
patronage  from  the  complainant.  But- 
terick  Pub.  Go.  v.  Typographical  Union 
(1906)  50  Misc.  1,  100  N.  Y.  Supp. 
292 

In  People  v.  Badt  (1900)  15  N.  Y. 
Grim.  Rep.  174,  71  N.  Y.  Supp.  846, 
the  distribution  of  circular  letters 
among  members  of  the  labor  union, 
ending  with  an  appeal  "to  every  mem- 
ber, to  every  religious  and  justly  think- 
ing person,  to  only  buy  goods,"  etc., 
from  others,  and  also  the  posting  up  of 
small  posters  having  on  them  the  words, 
"Scab  Labor!"  Don't  patronize  [the 
complaining  witness]  !  "Scab  Labor ! " 
did  not  amount  to  a  conspiracy  within 
§  168  of  Penal  Code,  providing,  in  sub- 
stance, that  if  two  or  more  persons 
conspire  to  prevent  another  from  exer- 
cising a  lawful  calling  by  force,  threats, 
or  intimidation,  each  is  guilty  of  a  mis- 
demeanor. 

'  See  also  Waiters  v.  Retail  Clerks' 
Union  (1904)  120  Ga.  424,  47  S.  E. 
911,  under  §  2730,  note  2,  post;  Beck 
V.  Railway  Teamsters'  Protective  Union 
(1898)  118  Mich.  497,  42  L.R.A.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.   13. 

2  In  Montgomery  Ward  &  Co.  v.  South 
Dakota  Retail  Merchants'  &  B.  Dealers' 
Asso.  (1907)  150  Fed.  413,  it  was  held 
that  the  court  would  not  enjoin  the 
publication  of  articles  in  a  trade  paper, 
the  publisher  of  which  was  found  not  to 
have  been  a  member  of  any  unlawful 
combination,    in    aid   of   a   combination 


to  interfere  with  another's  business, 
first,  because  the  court  could  not  de- 
termine in  advance,  by  any  rule  which 
it  might  promulgate  for  the  publisher, 
as  to  what  would  come  within  the  pro- 
hibition of  the  injunction,  and  second, 
because  it  did  not  appear  that  any  ar- 
ticle published  in  the  newspaper  on  its 
own  behalf  would  unlawfully  intimidate 
anyone. 

It  is  not  criminal  to  publish  that  a 
person  has  done  an  act  which  he  had 
a  perfect,  legal  right  to  do,  or  that  the 
person  intends  to  pursue  a  course  of 
conduct  which  he  has  a  legal  right  to 
pursue.  State  v.  Van  Pelt  (1904)  136 
N.  C.  633,  68  L.R.A.  760,  49  S.  E. 
177,  1  Ann.  Cas.  495. 

3  In  Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  24  Ohio  L.  J. 
189,  11  Ohio  Dec.  Reprint,  45,  the  court 
refused  to  restrain  the  posting  and  cir- 
culating of  notices  to  the  effect  that 
the  plaintiff's  tailoring  establishment 
was  a  scab  shop  and  should  be  shunned 
by  all  fair-minded  citizens;  that  their 
employees  were  incompetent  botches  and 
professional  tramps  and  ex-convicts. 
While  conceding  that  this  circular  was 
a  libel  on  the  business  of  the  plaintiff, 
the  court  held  that  a  court  of  equity 
— especially  in  view  of  the  constitution- 
al guaranty  of  freedom  of  speech — 
could  not  enjoin  the  circulation  of  the 
libel,  but  that  the  remedy  was  in  an 
action  at  law. 

See  also  Beck  v.  Railway  Teamsters' 
Protective  Union  (1898)  118  Mich.  497, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421, 
77  N.  W.  13,  under  note  5,  infra. 

i  Riggs  v.   Cincirmati  Waiters'   A  Hi- 
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But  where  their  publication  is  calculated  to  intimidate/  or  is  for 
the  purpose  of  aiding  to  attain  an  unlawful  object,^  they  become 
themselves  unlawful. 


once  (1898)  5  Ohio  N.  P.  386,  8  Ohio 
S.  &  C.  P.  Dec.  565. 

But  see  in  this  connection  Gilbert  v. 
Mickle  (1846)  4  Sandf.  Ch.  357,  where 
it  was  held  that  a  placard  paraded  or 
posted  in  a  public  street  before  the 
door  of  an  auctioneer,  cautioning  stran- 
gers to  beware  of  mock  auctions,  con- 
stitutes a  nuisance  remediable  by  in- 
junction; and  this  notwithstanding 
that  the  placard  may  also  be  treated 
as  a  libel. 

6  An  injunction  against  the  circula- 
tion of  a  boycotting  circular  for  the 
purpose  of  intimidating  and  preventing 
the  public  from  trading  with  a  person 
may  be  granted,  although  its  publica- 
tion merely  as  a  libel  would  not  be  en- 
joined. Beck  V.  Railway  Teamsters' 
Protective  Union  (1898)  118  Mich.  497, 
42  L.R.A.  407,  77  Am.  St.  Rep.  421,  77 
N.   W.    13. 

In  Mulholland  v.  Waiters'  Local  Un- 
ion (1902)  13  Ohio  S.  &  C.  P.  Dec. 
342,  it  was  held  that  an  injunction 
should  be  granted  against  the  acts  of 
strikers  in  distributing  in  the  vicinity 
of  plaintiff's  place  of  business  cards 
reading : 

Stay  away  from  John  Mulholland's 
3-cent  Restaurant,  439  Superior  Street. 
Unfair  to  organized  labor. 

Joint  Executive  Board  H.  &  R.  E.  I. 
A.,  and  B.  I.  L.  of  A.  Locals  106,  107, 
108,  167,  290. 

Indorsed  by  United  Trades  &  Labor 
Council. 

You  are  enjoined  by  organized  labor 
to  stop  eating  at  John  Mulholland's  3- 
cent  restaurant,  439  Superior  St.  He 
is  unfair. 

Bridge  &  Structural  Iron  Workers, 
Local  17. 

And  the  display  on  the  street  and 
sidewalk  of  large  signs  of  like  purport 
and  effect,  and  the  congregation  about 
the  entrance  of  plaintiff's  place  of  busi- 
ness in  large  numbers,  and  attempt  by 
such  show  of  force  and  by  the  use  of 
argument  and  force  to  terrorize  intend- 
ing patrons,  where  the  evidence  showed 
that  the  defendants  conspired  together 


to  do  the  acts  complained  of,  that  it  was 
intended  to  injure  the  plaintiff's  busi- 
ness, and  that  the  plaintiff's  business 
was  thereby  injured,  and  that  alterca- 
tions frequently  arose  between  card 
passers  and  passersby,  which  attracted 
crowds  of  people  and  threatened  public 
disturbance   and   riot. 

In  Brace  Bros.  v.  Evans  ( 1888 )  5  Pa. 
Co.  Ct.  163,  the  distribution  of  circulars 
giving  what  purported  to  be  a  history 
of  the  difficulty,  alleging  abusive  treat- 
ment of  their  employees  by  complain- 
ants, and  asking  all  persons  to  cease 
patronizing  them,  some  of  which  had 
printed  in  large  letters,  "Boycott  Brace 
Brothers,"  whereby  large  and  noisy 
crowds  were  collected,  and  the  display 
of  banners  bearing  the  words  "Boycott 
Brace  Brothers"  on  vehicles  which  fol- 
lowed the  complainant's  laundry  wag- 
ons about,  which  were  often  followed 
by  crowds  of  men  and  boys  shouting 
and  in  some  instances  throwing  mud 
and  stones  at  the  wagons,  in  conse- 
quence of  which  acts  many  of  complain- 
ant's customers  withdrew  their  patron- 
age, was  enjoined  apparently  on  the 
theory  that  such  acts  "were  in  their 
nature  threatening  and  calculated  to 
intimidate." 

Interference  with  one's  business  by 
sending  threatening  notices  or  messages 
to  his  various  customers  and  patrons, 
and  other  persons  usually  dealing  with 
him,  designed  to  intimidate  them  from 
having  any  dealings  with  him,  through 
threats  of  loss  and  expense,  is  illegal, 
rendering  the  persons  responsible  there- 
for liable  in  damages.  Old  Dominion 
S.  8.  Co.  V.  McKenna  (1887)  30  Fed.  48. 

See  also  Seattle  Brewing  dc  Malting 
Go.  V.  Hansen  (1905)  144  Fed.  1011; 
Longshore  Printing  Go.  v.  Howell 
(1894)  26  Or.  527,  28  L.R.A.  464,  46 
Am.  St.  Rep.  640,  38  Pac.  547;  Casey 
V.  Cincinnati  Typographical  Union 
(1891)  12  L.R.A.  193,  45  Fed.  145,  set 
forth  under  note  5,  §  2726,  ante;  Rocky 
Mountain  Bell  Teleph.  Co.  v.  Montana 
Federation  of  Labor  (1907)  156  Fed. 
809,  under  note  7,   §  2733,  post. 

6  In  Barr  v.  Essex  Trades  Council 
(1894)  53  N.  J.  Eq.  101,  30  Atl.  881, 
it  was  held  that  an   injunction  might 
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2729.  Banners  and  placards. — The  same  considerations  govern  the 
lawfulness  of  the  display  of  banners  or  placards.' 

2730.  "Unfair"  lists.— Members  of  a  combination  having  a  common 
interest  to  subserve  may  inform  one  another  of  the  names  of  those 
whom  they  deem  inimical.'  And  it  has  been  held  it  is  not  libelous 
•per  se  to  publish  of  another  that  his  name  has  been  put  on  the  "un- 


issue  to  restrain  defendants  from  dis- 
tributing or  circulating  any  circulars, 
printed  resolutions,  bulletins,  or  other 
publications,  containing  appeals  or 
threats  against  a  certain  newspaper  or 
its  advertisers,  with  the  design  and 
tending  to  interfere  with  their  business 
in  publishing  said  paper,  and  from  mak- 
ing any  threats  or  using  any  intimida- 
tion to  the  dealers  or  advertisers  in 
such  newspapers,  tending  to  cause  them 
to  withdraw   their   business   therefrom. 

1  In  Springhead  Spinning  Co.  v.  Riley 
(1868)  L.  K  6  Eq.  551,  37  L.  J.  Ch. 
N.  S.  889,  19  L.  T.  N.  S.  64,  16  Week. 
Eep.  1138,  it  was  held,  upon  demurrer, 
tlfat  the  issuance  of  placards  and  ad- 
vertisements might  be  enjoined  where 
it  was  alleged  in  the  bill  and  conse- 
quently admitted  by  the  demurrer  that 
they  were  part  of  a  scheme  of  defend- 
ants whereby  they,  by  threats  and  in- 
timidation, prevented  persons  from  hir- 
ing themselves  to  or  accepting  work 
from  plaintiff,  and  that  the  acts  of  the 
defendants  tended  to  the  immediate  de- 
struction of  the  value  of  plaintiff's  prop- 
erty. 

And  in  Oollard  v.  Mwrshall  [1892]  1 
Ch.  571,  61  L.  J.  Ch.  N.  S.  268,  66 
L.  T.  N.  S.  248,  40  Week.  Eep.  473, 
it  was  held  that  equity  had  power  to  en- 
join the  publication  of  placards  and 
circulars  containing  statements  that  a 
strike  was  on  at  the  plaintiff's  works, 
or  that  the  sweating  system  was  there 
practised,  where  it  appeared  that  such 
allegations  were  calculated  to  injure 
the  complainant's  business  and  were  all 
untrue  in  substance  and  in  fact.  But 
it  was  pointed  out  that  the  injunction 
granted  would  not  prevent  publication 
of  the  real  facts,  which  were  that  there 
had  been  a  strike  against  the  system 
of  contract  labor,  and  the  employment 
of  an  undue  proportion  of  boys  at  the 
plaintiffs'  works. 

In  Richter-  Bros.  v.  Journeymen  Tail- 
ors' Union  (1890)  24  Ohio  L.  J.  189, 
11  Ohio  Dee.  Reprint,  45,  it  was  held 
that  a  display  of  posters  characterizing 


the  plaintiff  as  unfair  would  not  be  en- 
joined in  the  absence  of  an  allegation 
in  the  petition  that  the  plaintiff's  em- 
ployees had  been  intimidated  or  threat- 
ened with  violence  in  consequence  there- 
of, the  court  distinguishing  the  case  on 
this  ground  from  that  of  Sherry  v.  Per- 
kins (1888)  147  Mass.  212,  9  Am.  St. 
Eep.  689,  17  N.  E.  307,  in  which  it 
appeared  that  the  display  and  carrying 
of  the  banner  caused  a  large  crowd  of 
people  to  assemble  in  front  of  the  plain- 
tiff's place  of  business  when  the  work- 
men were  leaving  their  work,  and  that 
some  of  them  were  injured  and  threat- 
ened with  bodily  harm  if  they  continued 
to  work  for  plaintiff. 

In  Riggs  v.  Cincinnati  Waiters'  Alli- 
ance (1898)  5  Ohio  N.  P.  386,  8  Ohio 
S.  &  C.  P.  Dec.  565,  it  is  said  that 
the  power  of  the  court  to  enjoin  the 
display  of  placards  upon  the  ground 
that  they  are  libelous  would  necessarily 
seem  to  be  absolutely  wanting,  in  view 
of  the  constitutional  provision  regard- 
ing the  freedom  of  speech  and  the  lib- 
erty of  the  press,  whereby  it  is  guaran- 
teed to  every  citizen  that  he  may  freely 
speak,  write,  or  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the 
abuse  of  the  right,  and  that  no  law 
shall  be  passed  to  abridge  the  liberty  of 
speech  or  of  the  press. 

See  also  Mulholland  v.  Waiters'  Local 
Union  (1902)  13  Ohio  S.  &  C.  P.  Dee. 
352;  Brace  Bros.  v.  Evans  (1888)  5  Pa. 
Co.  Ct.  163;  People  v.  Radt  (1900)  15 
N.  Y.  Crim.  Eep.  174,  71  N.  Y.  Supp. 
846,  under  §  2728,  ante;  Goldberg  v. 
Stablemen's  Union  (1906)  149  Cal.  429, 
8  L.E.A.(N.S.)  460,  117  Am.  St.  Eep. 
145,  86  Pac.  806,  9  Ann.  Cas.  1219, 
under  §  2731,  note  4,  post. 

1  In  Montgomery  Ward  d  Co.  v.  South 
Dakota  Retail  Merchants'  d  H.  Deal- 
ers' Asso.  (1907)  150  Fed.  413,  it  was 
held  that  members  of  an  association  of 
retail  dealers  have  a  right  to  inform 
each  other  what  wholesalers  have  failed 
to  accede  to  their  request  not  to  sell  to 
mail   order   or    catalogue  houses. 
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fair"   list.*    But  a  notification  that  a  person  is  "unfair"  may  operate 
to  coerce  his  customers  to  refrain  from  dealing  with  him ;  and  where 


In  American  Federation  of  Labor  v. 
Buck's  Utove  &  Range  Go.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748, 
Van  Orsdel,  J.,  in  his  concurring  opin- 
ion, said:  "No  one  doubts,  I  thinlc, 
the  right  of  the  members  of  the  Amer- 
ican Federation  of  Labor  to  refuse  to 
patronize  employers  whom  it  regards 
as  unfair  to  labor.  It  may  procure  and 
keep  a  list  of  such  employers,  not  only 
for  the  use  of  its  members,  but  as  no- 
tice to  their  friends  that  the  employers 
whose  names  appear  therein  are  regard- 
ed as  unfair  to  labor.  This  list  may 
not  only  be  procured  and  kept  available 
for  the  members  of  the  association  and 
its  friends,  but  it  may  be  published  in 
a  newspaper  or  series  of  papers.  To 
this  extent  they  are  within  their  con- 
stitutional rights;  at  least,  where  a 
court  of  equity  cannot  intervene.  But 
as  soon  as,  by  threats  or  coercion,  they 
attempt  to  prevent  others  from  patron- 
izing a  person  whose  name  appears  on 
the  list,  it  then  becomes  an  unlawful 
conspiracy, — a  boycott." 

See  also  Wilson  v.  Bey,  note  3,  infra. 

2  The  publication  of  a  newspaper  ar- 
ticle relating  to  the  action  of  a  certain 
firm  in  refusing  to  become  a  party  to 
an  agreement  among  the  merchants  of 
a  town  to  close  their  places  of  business 
early  during  the  summer  months,  stat- 
ing that  in  consequence  thereof  they  had 
been  put  on  the  "unfair"  list,  and  ask- 
ing the  support  of  the  public  in  such 
action  by  a  withholding  of  patronage, 
and  urging  the  patronizing  of  mer- 
chants who  had  agreed  to  the  proposi- 
tion, and  the  publication  of  handbills 
to  the  same  effect,  neither  of  which  pub- 
lications cast  any  imputation  upon  the 
honesty,  solvency,  or  credit  of  the  firm, 
will  not  support  an  action  of  libel,  in 
the  absence  of  any  allegation  of  special 
damage.  Waiters  v.  Retail  Clerks'  Un- 
ion  (1904)    120  Ga.  424,  47  S.  E.  911. 

In  Labor  Review  Pub.  Co.  v.  Galliher 
(1907)  153  Ala.  364,  45  So.  188,  15  Ann. 
Gas.  674,  it  was  held  that  the  publica- 
tion in  a  labor  journal  of  a  notice  that 
a  certain  contractor  had  been  placed  on 
the  "unfair  list"  of  a  carpenters'  un- 
ion, together  with  the  statement  that 
the  publication  of  such  notice  would  be 
continued  until  he  should  decide  to 
set  himself  square  with  organized  labor. 


is  not  susceptible  of  the  meaning  as- 
cribed to  it  by  innuendo,  that  such 
contractor  is  dishonest,  unreliable,  and 
undeserving  of  the  confidence  of  the 
public  in  his  vocation,  the  court  say- 
ing: "Under  the  circumstances  attend- 
ing its  utterance,  primarily  its  source 
and  the  subject-matter  to  which  ap- 
plied, is  the  term  susceptible  of  the 
meaning  ascribed  by  the  innuendo?  We 
think  not.  The  term  manifestly  does 
not  impute  a  want  of  personal  integ- 
rity. To  give  it  such  a,  meaning  would 
be  to  render  wholly  meaningless  the 
phrase  stating  that  the  matter  would 
be  kept  'standing  until  the  parties 
named  have  decided  to  set  themselves 
square  with  organized  labor.'  The  only 
possible  inference,  in  the  light  of  the 
quoted  limitations,  to  be  drawn,  is  that 
the  announcement  of  the  action  of  the 
union  in  placing  the  contractors  on  the 
unfair  list  will  be  continued  until  they 
had  squared  themselves  with  organized 
labor.  It  is  inconceivable  that  a  want 
of  professional  or  business  integrity — 
moral  decrepitude  as  contractors — 
would  be  thus  described,  and,  if  so, 
that  the  fault  could  be  cured  by  a  de- 
cision to  square  themselves  with  organ- 
ized labor.  But,  beyond  this,  the  com- 
mon knowledge  which  we  have  already 
applied,  and  which  current  events  and 
history  compel  us  to  apply,  the  placing 
of  parties  on  an  unfair  list  by  organ- 
ized labor  is  nothing  more  or  less  than 
a  declaration  of  the  unfriendliness  of 
the  named  parties  to  the  organization 
which  originated  the  means  and  term. 
It  has  become  a  familiar  weapon,  as  it 
were,  of  the  institution  to  enforce  its 
rules  and  regulations,  and  to,  from  its 
view  point,  compel  a  recognition  of  its 
conceived  rights.  The  means  and  terms 
and  purpose  present  in  the  unfair  list 
rob  it  of  any  semblance  of  an  effort  to 
impute  moral  turpitude  to  the  listed 
persons.  The  public  have  never  so  un- 
derstood it.  It  has  been  universally 
taken  to  mean,  and  mean  only,  that  the 
listed  persons  were  rebellious  against 
the  rules,  regulations,  and  authority  of 
organized  labor,  and  that  tjiat  organiza- 
tion pronounced  the  fact  that  unfortu- 
nate results  have  and  may  attend  one 
so  listed  is  true;  but,  as  we  have  said, 
the  counts  here  ascribe  meanings  to  the 
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it  does  so,  the  publication  of  his  name  on  an  "unfair"  list  constitutes 
an  invasion  of  his  legal  rights.'    Whether  it  has  this  effect  is  a  ques- 

publication,  and  to  these  meanings  the  ties  of  matters  in  controversy  between 
plaintiflf  commits  the  survival  of  his  them  rendered  the  case  a  moot  one), 
action.  However  reprehensible  may  be  A  labor  union  may  be  enjoined  from 
the  practice  of  listing  as  unfair  persons  putting  persons  on  the  "Unfair  List" 
violating  the  rules,  etc.,  of  organized  if  its  purpose  and  effect  are  not  merely 
labor,  and  however  damnifying  to  pri-  to  notify  the  members  of  the  union  so 
vate  interests  that  practice  may  be,  that  they  may  withdraw  their  patron- 
such  cannot  serve  to  render  libelous  age,  but  to  compel  others  to  break  oflf 
that  which,  as  here  pleaded,  is  not  so.  business  relations  with  such  persons. 
What,  if  the  matter  were  pleaded  with  Wilson  v.  Eey  (1908)  232  111.  389,  16 
only  the  averment  of  special  damage  L.E.A.  (N.S.)  85,  122  Am.  St.  Kep.  119, 
directly  and  naturally  attending  the  83  N.  E.  928,  18  Ann.  Cas.  82. 
publication,  if  false,  would  be  our  opin-  A  building  trades  council  has  no 
ion,  we  are  not  called  upon  to  say."  right  to  notify  builders  and  contractors 

In  Smid  v.  Bernard   (1900)    31  Misc.  that  a  certain  contractor  has  been  de- 

.35,    63   N.   Y.    Supp.   278,   it   was   held  clared  unfair,  and  that  no  union  man 

that  a  publication  purporting  to  be  a  will   be   allowed   either   directly   or   in- 

communication   on  behalf   of  a  bakers'  directly   to   work    on   any   building   on 

union,    consisting    only    of    statements  which    such    contractor    has   performed 

that  the  plaintiff  had  "declared  a,  fight"  any  work  whatever  or  furnished  mate- 

against  said  bakers'  union  and  refused  rial,   where   the   natural   tendency   and 

to    em.ploy    its    members    because    they  effect  of  suph  notification  is  to  destroy 

would   not   work   for   50   cents    a   day,  the  freedom  of  action  of  such  builders 

which  the  defendant  offered,  and  would  and  contractors,  and  force  them,  through 

wait  until  workmen  got   cheaper;    and  fear  of  loss  or  injury  to  themselves  or 

also  that  the  plaintiff  once  worked  for  their  business,  to  withdraw  or  withhold 

less  than  union  wages;  and  concluding  their   patronage  from   such  contractor, 

with    a   request    to    the    public    in    the  Paterson    v.    Building    Trades    Council 

Bohemian  quarter  to  pass  by  the  plain-  (1902)    11  Pa.  Dist  R.  500. 

tiff's  bakery  until  he  should  make  up  In  Seattle  Brewing  d  Malting  Co.  v. 

with    the    union, — is    not    libelous    per  Hansen    (1905)    144  Fed.   1011,  it  was 

se,  as  he  had  a  legal  and  moral  right  said  that  the  use  of  the  term  "unfair" 

to  do  what  the  publication  said  he  did;  is  in  tne  nature  of  a.  direction  to  the 

and  further  that  the  statement  that  he  members  of  labor  organizations  not  to 

wanted  men  to  work  for  50  cents  a  day  use   the   product    of    the    concern    thus 

cannot  be  deemed  a  libel  per  se,  as  hold-  characterized,  and  that  it  is  also  an  in- 

ing    him   up    to    contempt   for   offering  timidation  to  those  who  are  dealing  in 

starvation    wages,    where    there    is    no  it. 

allegation  in   the   complaint   as   to   the  See  also  Mulholland  v.  Waiters'  Local 

local  rate  of  wages.  Union   (1902)    13  Ohio  S.  &  G.  P.  Dec. 

3  A  labor  union  and  its  members  may  352  set  forth  under  §  2728,  note  5,  ante. 

he  enjoined  from  placing  the  names  of  A   contrary   view   is   taken   in   J.   F. 

a  concern  on  its  "Unfair"  or  "We  Don't  J'.f  ^3»  ^-f^/r^T''^??^  9^'i%  A^Jt" 

Patronize"   ^^^' ^^^  ^^^^^  S.     T,r9S%.^'\of7]' ll' l^^'^Z'. 

in  doing  so  IS,  and  the  result  will  be,  ^^)       ^'^.^^    .^   ^^^  ^^^^^^    .^    ^^^^^    .^ 

to  coerce  its  customers  to  refrain  from  ^^     ^^^^                ^^^  ^^^^^  therefore 

dealing  with  it,  although  the  remote  ob-  8^^^  ^'^^  ^^     '^^^  .^^^  ^^^^_ 

ject  sought  is  a  benefit  to  its  own  mem-  ^^^  j^.  ^^^  ^^^^  ^^^^  ^^^^  ^^^  ^^^■y^_ 

hers,  and  no  physical  coercion  is  prac-  ^^^.j^j^  ^f  ^  person's  name  as  heing  un- 

tised.      American  Federation   of   Labor  j^^-j.   ^^  organized   labor,   occasioned  by 

V.  Buck's  Stove  d  Range  Co.   ( 1909 )   33  jjjg  refusal  to  employ  only  union  labor, 

App.    D.    C.    83,    32    L.E.A.(N.S.)     748  and  that  the  members  of  the  union  will 

(appeal  to  United  States  Supreme  Court  not  work  material  sold  hy  him,  for  the 

dismissed  in   [1910]   219  U.  S.  581,  65  purpose   of   inducing  the  public  to  re- 

L   ed.  345,  31  Sup.  Ct.  Eep.  472,  on  the  frain    from   purchasing   material   from 

ground  that  the  settlement  by  the  par-  him  for   fear  of   incurring  the  ill-will 
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tion  to  be  determined  from  all  the  facts  and  circumstances  of  the 
case.*  It  has  been  held  that  such  action  by  a  labor  union  engaged 
in  a  strike  for  higher  wages  cannot  be  regarded  as  legitimate  com- 
petition.° 

2731.  Picketing  and  physical  intimidation. —  (As  to  the  right  to 
picket  an  employer's  premises  for  the  purpose  of  interfering  with  the 
free  flow  of  labor  to  him,  see  chapter  cxvii. 

It  is  well  settled  that  interference  with  another's  custom- 
ers by  acts  of  violence  or  physical  intimidation  is  action- 
able,' even  though  its  purpose  is  not  primarily  to  cause 
loss  to  such  other  but  to  obtain  some  benefit  to  the  author  of 
the  interference.*    And  the  courts,  even  in  those  jurisdictions  where 


of  the  union,  is  not  of  itself  such  an 
unlawful  means  as  to  render  the  parties 
subject  to  Indictment  and  punishment 
for  criminal  conspiracy.  State  v.  Van 
Pelt  (1904)  136  N.  C.  633,  68  L.R.A. 
760,  49  S.  E.  177,  1  Ann.  Gas.  495. 

*  Gray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Gas.  172.  In  this  case 
it  is  held  that  equity  will  not  enjoin  a. 
labor  union  from  notifying  one's  cus- 
tomers or  prospective  customers  that 
he  is  "unfair,"  where  there  is  nothing 
in  the  case  to  show  that  such  notifica- 
tion is  intended  as  a,  threat  or  intimi- 
dation. 

^  My  Maryland  Lodge  v.  Adt  (1905) 
100  Md.  238,  68  L.R.A.  752,  59  Atl.  721. 

As  to  whether  a  labor  union  may  be 
considered  as  a,  competitor  with  an  em- 
ployer of  labor,  so  as  to  render  its  acts 
justifiable,  see  chapter  on  "Interference 
with  Another's  Business." 

1  In  an  action  on  tlie  case  the  plain- 
tiff alleged  that  he  was  a  free  mason 
and  used  to  sell  stones  and  make  stone 
buildings,  and  was  possessed  of  a  lease, 
for  divers  years  to  come,  of  a  stone  pit 
and  dug  divers  stones  there,  as  well  to 
sell  as  to  build  withal;  that  the  defend- 
ant, to  discredit  and  to  deprive  him  of 
the  commodity  of  said  mines,  imposed 
so  many  and  so  great  threats  upon  his 
workmen  and  so  disturbed  all  comers, 
threatening  to  mayhem  and  vex  them 
with  suits  if  they  should  buy  any 
stones,  that  the  comers  all  desisted  from 
buying,  and  the  workmen  from  working, 
etc.  It  was  held  that  the  threats  of 
mayhem  and  suits  whereby  they  durst 


not  work  or  buy  were  a  great  damage 
to  the  plaintiff,  and  his  losing  the  bene- 
fit of  his  quarries  was  a  good  cause  of 
action.  Garret  v.  To/ylor  (18  James) 
1  Cro.  Jae.  567. 

In  Mogul  S.  8.  Go.  v.  McGregor 
(1889)  L.  R.  23  Q.  B.  Div.  698,  Fry, 
L.  J.,  said  that  he  did  not  doubt  that 
it  is  unlawful  and  actionable  for  one 
man  to  interfere  with  another's  trade 
by  fraud  or  misrepresentation,  or  by 
molesting  his  customers  or  those  who- 
would  be  his  customers,  whether  by 
physical  obstruction  or  moral  intimi- 
dation. 

And  in  Underhill  v.  Murphy  (1904) 
117  Ky.  640,  111  Am.  St.  Rep.  262,  78 
S.  W.  482,  4  Ann.  Gas.  780,  in  sustain- 
ing an  injunction  issued  to  restrain  a, 
labor  union  from  driving  away  an  em- 
ployer's customers  by  means  of  intimi- 
dation and  coercion,  the  court  said: 
"Peaceful  persuasions,  or  lawful  ap- 
peals to  reason  or  sentiment,  may  not 
be  interfered  with.  But  when  intimida- 
tion and  violence  are  resorted  to,  and 
hereby  property  is  destroyed,  or  its. 
safety  imperiled,  the  chancellor  may 
properly,  by  injunction,  protect  the  own- 
er of  the  property  in  the  enjoyment  of 
his  constitutional  right  that  his  prop- 
erty shall  not  be  taken  from  him." 

2  An  action  lies  against  the  master 
of  a  vessel  for  purposely  firing  a  cannon 
at  negroes  and  thereby  preventing  them 
from  trading  with  plaintiff;  even 
though  his  purpose  in  doing  so  was  to 
compel  them  to  pay  a  debt  which  they 
were  alleged  to  owe.  Tarleton  v. 
M'Gawley  (1793)  Peake,  N.  P.  Gas. 
205. 
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the  legality  of  the  secondary  boycott  is  upheld,  uniformly  condemn 
the  picketing  of  the  premises  of  the  person  boycotted.  It  is  to  be 
noted,  however,  that  while  some  of  them  have  held  it  unlawful  in 
the  particular  instances  under  their  consideration,  as  tending  to 
violence,  or  as  inducing  an  apprehension  of  personal  injury  on  the 
part  of  intending  patrons,  others  place  their  decision  on  the  broader 
ground  that  it  in  itself  constitutes  an  unwarrantable  interference 
with  the  right  of  free  trade.  The  groimds  of  the  various  decisions 
coming  under  this  head  are  indicated  in  the  footnote.^ 

3  The  picketing  of  the  employer's  by  colorable  pretenses ;  it  looks  at  truth 
place  of  business  is  held,  in  Pierce  v.  and  reality  through  whatever  disguise 
Stablemen's  Union  (1909)  156  Cal.  70,  is  may  assume.'  If  it  be  said  that 
103  Pac.  324,  not  to  be  a  lawful  means  neither  threats  nor  intimidations  are 
of  carrying  on  a  boycott,  the  court  say-  used,  no  man  can  fail  to  see  that  there 
ing:  "The  inconvenience  which  the  may  be  threats,  and  there  may  be  in- 
public  may  suffer  by  reason  of  a  boycott  timidations,  and  there  may  be  molest- 
lawfully  conducted  is  in  no  sense  a  legal  ing,  and  there  may  be  obstructing,  with- 
injury.  But  the  public's  rights  are  out  there  being  any  express  words  used 
invaded  the  moment  the  means  em-  by  which  a  man  should  show  violent 
ployed  are  such  as  are  calculated  to  and  threats  toward  another,  or  any  express 
naturally  do  incite  to  crowds,  riots,  and  intimidation.  We  think  it  plain  that 
disturbances  of  the  peace.  And  as  il-  the  very  end  to  be  attained  by  picket- 
legally  interfering  with  his  business,  the  ing,  however  artful  may  be  the  means 
employer  may  justly  complain  when  to  accomplish  that  end,  is  the  injury  of 
the  rights  of  his  nonunion  employee  and  the  boycotted  business  through  physical 
the  rights  of  the  public  are  thus  in-  molestation  and  physical  fear  caused 
vaded.  to  the  employer,  to  those  whom  he  may 

"A  picket,  in  its  very  nature,  tends  to  have  employed  or  who  may  seek  em- 
accomplish,  and  is  designed  to  accom-  ployment  from  him,  and  to  the  general 
plish,  these  very  things.  It  tends  and  public.  The  boycott  having  employed 
is  designed,  by  physical  intimidation,  to  these  means  for  this  unquestioned  pur- 
deter  other  men  from  seeking  employ-  pose,  is  illegal,  and  a  court  will  not 
ment  in  the  places  vacated  by  the  strik-  seek  by  over-niceties  and  refinements  to 
ers.  It  tends  and  is  designed  to  drive  legalize  the  use  of  this  unquestionably 
business  away  from  the  boycotted  place,  illegal  instrument." 
not  by  the  legitimate  methods  of  per-  It  is  not  lawful  for  strikers,  former 
suasion,  but  by  the  illegitimate  means  employees  of  a  retail  merchant,  to  sta- 
of  physical  intimidation  and  fear,  tion  pickets  in  front  of  his  place  of 
Crowds  naturally  collect,  disturbances  business,  carrying  placards  or  banners 
of  the  peace  are  always  imminent  and  of  bearing  the  false  statement :  "Unfair 
frequent  occurrence.  Many  peaceful  cit-  firm;  reduced  wages  50  cents  per  day; 
izens,  men  and  women,  are  always  de-  please  don't  patronize,"  and  such  con- 
terred  by  physical  trepidation  from  en-  duct  will  be  enjoined.  GoUherg,  B.  & 
tering  places  of  business  so  under  a  boy-  Go.  v.  Stablemen's  Union  ( 1906 )  149 
cott  patrol.  It  is  idle  to  split  hairs  up-  Cal.  429,  8  L.R.A.(N.S.)  460,  117  Am. 
on  so  plain  a  proposition,  and  to  say  St.  Rep.  145,  86  Pac.  806,  9  Ann.  Gas. 
that  the  picket  may  consist  of  nothing  1219. 

more  than  a  single  individual  peacefully  To   picket  the   premises^  of   a   person 

endeavoring   by   persuasion   to   prevent  boycotted,    in    order    to    intercept    his 

customers   from  entering  the  boycotted  teamsters     or     prevent     persons     going 

pla.ee.     The   plain   facts  are   always   at  there   to   trade,    is   unlawful,   being   an 

variance  with  such  refinements  of  rea-  act  of  intimidation  and  an  unwarrant- 

son.     Says  Chief  Justice  Shaw  in  Com.  able  interference  with  the  right  of  free 

V.  Hunt  (1842)   4  Met.  Ill,  38  Am.  Dec.  trade.    Beck  v.  Railway  Teamsters'  Pro- 

346:     'The  law  is  not  to  be  hoodwinked  tective  Union  (1898)   118  Mich.  497,  42 
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2732.  Right  to  notify  third  persons  not  to  deal  with  person  boycotted, 
where  their  failure  to  comply  will  cause  them  to  lose  the  services  or 
patronage  of  those  responsible  for  the  notification;  generally. — 
This  is  the  so-called  "secondary  boycott,"  the  legality  of  the  employ- 
ment of  which  in  labor  disputes  is  a  subject  of  controversy.  If  it  be 
borne  steadfastly  in  mind  that  not  every  announcement  of  an  inten- 
tion to  do  an  act  which  will  result  in  injury  to  another,  but  only  the 
announcement  of  an  intention  to  do  an  unlawful  act,  is  a  threat ;  and 
that  not  every  constraint  placed  upon  the  free  will  of  another,  but 
only  such  constraint  as  results  from  the  announcement  of  an  inten- 
tion to  do,  or  from  the  doing  of,  an  unlawful  act,  to  the  prejudice  of 
the  party  constrained,  is  coercion  (see  §  2727,  ante),  much  of  the 
perplexity  in  which  the  subject  may  seem  at  first  to  be  involved  will 
disappear,  and  it  will  be  perceived  that  the  differences  in  the  conclu- 
sions reached  in  the  various  decisions  rest,  in  the  last  analysis,  upon 
differences  in  the  conception  of  the  extent  of  the  complainant's 
rights. 

L.R.A.  407,  74  Am.  St.  Rep.  421,  77  In  Jensen  v.  Cooks'  &  Waiters'  Union 
N.  W.  13.  (1905)  39  Wash.  531,  4  L.R.A.  (N.S.) 
In  Foster  v.  Retail  Clerks'  Interna-  302,  81  Pac.  1069,  it  was  held  that 
tional  Protective  Asso.  (1902)  39  Misa  striking  employees  and  the  union  to 
48,  78  N.  Y.  Supp.  860,  an  injunction  which  they  belong  and  which  is  aiding 
was  issued  restraining  the  members  of  them  may  be  enjoined  from  congregat- 
a  labor  union,  their  officers,  etc.,  from  ing  about  the  entrance  to  the  place  of 
entering  upon  the  premises  of  plaintiflfs  business  of  their  former  employer  and 
for  the  purpose  of  interfering  with  or  endeavoring  to  persuade  his  customers 
interrupting  their  trade  or  customers,  to  withhold  their  patronage  from  him. 
and  from  the  use  of  threats,  violence.  The  court  said:  "One  man  singly,  nor 
or  intimidation  with  the  intent  of  pre-  any  number  of  men  jointly,  having  no 
venting  intending  customers  from  en-  legitimate  interests  to  protect,  may  not 
tering  the  store  of  plaintiffs,  or  from  ruin  the  business  of  another  by  mali- 
trading  with  them.  ciously  inducing  his  patrons  and  other 
The  doctrine  was  also  recognized  in  persons  not  to  deal  with  him.  Men 
People  V.  Kostka  (1886)  4  N.  Y.  Crim.  cannot  lawfully  jointly  congregate 
Rep.  429,  a  prosecution  of  members  of  about  the  entrance  of  one's  place  of 
a  labor  organization  for  criminal  con-  business,  and  there,  either  by  persua- 
spiracy,  where  defendants  were  held  sion,  coercion,  or  force,  prevent  his  pa- 
guilty  in  that  they  congregated  near  trons  and  the  public  at  large  from  enter- 
the  doors  of  the  employer's  place  of  ing  his  place  of  business  or  dealing  with 
business,  distributing  circulars  to  cus-  him.  To  destroy  his  business  in  this 
tomers  and  warning  customers  away,  manner  is  just  as  reprehensible  as  it  is 
and,  if  necessary,  intimidating  them  to  physically  destroy  his  property, 
so  as  to  prevent  their  patronizing  the  Either  is  a  violation  of  a  natural  right, 
employer;  and  in  People  v.  Wilsig  — the  right  to  own  and  peaceably  enjoy, 
(1886)   4  N.  Y.  Crim.  Rep.  403,  which  property." 

involved  a  charge  of  extortion  against  To  the  same  effect  under  a  very 
labor  leaders.  similar  state  of  facts  is  Jordahl  v.  Bay- 
See  also  Butterick  Pub.  Co.  v.  Typo-  da  (1905)  1  Cal.  App.  696,  82  Pac.  1079. 
graphical  Union  (1906)  50  Misc.  1,  100  See  also  Mulholland  v.  Waiters'  Local 
N.  Y.  Supp.  292,  and  Seattle  Brewing  d  Union  (1902)  13  Ohio  S.  &  C.  P.  Dee. 
Malting  Co.  v.  Hansen  (1905)  144  Fed.  352,  set  out  in  §  2728,  note  5,  ante. 
1011. 
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The  fundamental  question  involved  in  cases  arising  out  of  labor 
disputes  is  whether  one  has  a  right  to  enjoy  business  relations  with 
his  fellowmen  (including  his  right  to  employ  or  to  purchase  goods 
from  them,  as  well  as  to  enjoy  their  patronage),  unhampered  by  ex- 
traneous influences  other  than  superior  inducements  offered  by  his 
competitors,  or  such  influence  as  may  be  exerted  through  the  medium 
of  a  simple  request ;  or  whether  his  right  to  immunity  from  interfer- 
ence with  the  free  formation  of  such  business  relations  (where  such 
interference  is  not  prompted  primarily  by  a  desire  to  cause  loss, 
rather  than  a  desire  to  advance  the  interests  of  the  persons  respon- 
sible for  the  interference)  is  limited  to  cases  of  fraud  or  force,  and 
does  not  extend  to  the  employment  of  such  influence  upon  those  who 
otherwise  would  be  likely  to  have  business  relations  with  him  as  the 
prospect  of  diminished  gains  may  exert.  If  the  first  of  these  views 
is  adopted,  its  necessary  sequence  is  that  any  attempt  to  interfere 
with  another's  business  relations  with  third  persons  by  the  course  of 
conduct  under  discussion  is  unlawful;  the  announcement  of  an  in- 
tention to  pursue  such  course  is  a  threat;  and  its  effect,  coercion, 
within  the  legal  signification  of  those  terms. 

But  where  the  second  view  is  adopted,  a  secondary  question  at  once 
arises,  which  is,  whether  the  acts  complained  of  were  done  in  the 
exercise  of  a  legal  right  or  whether  they  were  done  for  the  purpose 
of  inflicting  injury.  Accordingly,  courts  which  agree  in  entertaining 
the  second  view  as  to  the  extent  of  complainant's  rights  may  arrive 
at  a  different  result  in  cases  involving  an  identical  state  of  facts, 
through  differences  of  opinion  as  to  whether  the  relation  of  the  par- 
ties is  such  as  to  justify  the  conduct  of  the  defendant.  In  other 
words,  the  conduct  which  the  existence  of  a  legitimate  purpose  to  be 
subserved  would  make  justiflable,  and  hence  no  invasion  of  the  com- 
plainant's rights,  may,  in  a  different  relation  of  the  parties,  or  under 
a  different  view  of  their  relation,  or  under  a  different  finding  as  to 
the  real  purpose  to  be  subserved,  be  unjustifiable,  and  so  unlawful. 

Hence,  the  secondary  boycott  cannot,  independently  of  the  relation 
of  the  parties  involved,  or  the  purpose  for  which  it  is  put  into  oper- 
ation, be  regarded  as  unlawful ;  but  its  legality  must  be  tested  by  its 
encroachment  upon  the  legal  rights  of  the  complainant;  and  the  ex- 
tent of  those  rights  may  be  limited  by  the  existence  of  the  correla- 
tive rights  in  the  defendants.  These  observations  may  be  verified  by 
reference  to  the  cases  cited  in  this  and  the  succeeding  sections. 

The  real  position  of  the  courts  as  to  the  right  of  a  labor  union  to 
attempt  to  divert  patronage  from  one  with  whom  it  is  in  controversy 
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by  the  means  herein  under  discussion  is  rendered  obscure  by  the  cir- 
cumstance that  the  question  has  usually  arisen  upon  an  application 
in  equity  for  injunctive  relief,  so  that  it  is  not  possible  to  say  whether 
it  was  held  in  such  a  case  that,  as  a  matter  of  fact,  the  action  of  the 
union  in  the  particular  instance  was  a  measure  of  retaliation  rather 
than  an  attempt  to  advance  the  interests  of  its  members,  or  whether 
it  was  meant  therein  to  deny  as  a  matter  of.  law  the  existence  of  any 
right  susceptible  of  legitimate  exercise.  The  character  of  the  suit 
m  which  the  question  arises  should  therefore  be  noted  in  examining 
the  decisions. 

The  existence  of  such  a  right  is  impliedly  recognized  in  Quinn  v. 
Leathern}, — a   case   which   is   sometimes    regarded   as   holding   the 

1  Plaintiff,  a  butcher,  had  in  his  em-  necessarily  implied  a  finding  of  the  fact 
ploy  certain  nonunion  men.  Upon  be-  that  the  action  of  the  defendants  which 
ing  asked  to  unionize  his  shop,  he  of-  caused  loss  to  the  plaintiff  was  with- 
fered  to  pay  all  fines  and  debts  and  out  justification  or  excuse,  in  that  their 
demands  against  his  men,  and  asked  to  intent  was  to  injure  plaintiff  in  his 
have  them  admitted  to  the  union.  This  trade  rather  than  legitimately  to  ad- 
was  refused,  the  union  insisting  that  he  vance  their  own  interests.  It  may  be 
should  turn  off  his  men  and  employ  in  noted  also,  that  the  circumstances  of 
their  places  members  of  the  union,  the  case,  especially  the  refusal  to  re- 
Thereupon  the  union  instituted  a  strike  ceive  plaintiff's  employees  into  the 
against  him,  and  procured  one  of  his  union,  afforded  a  basis  for  the  construc- 
customers  to  refrain  from  further  deal-  tion  put  by  the  jury  upon  the  acts  of 
ing  with  him  by  threatening  to  call  out  the  defendants. 

such    customer's    employees.      Upon   an  The  case   was  ultimately   carried   to 

action  for  damages  occasioned  by  such  the  House  of  Lords,  where  it  was  held 

acts,  no  evidence  was  given  on  behalf  that    a    combination    of   two    or    more, 

of  the  defendants.     The  court,  in  sub-  without  justification   or  excuse,   to  in- 

mitting  the  case  to  the  jury,  told  them  jure   a,  man   in   his   trade  by  inducing 

that  the   questions   left   to   them   were  his  customers  or  servants  to  break  their 

questions  of  fact  to  be  determined  on  contracts  with  him,  or  not  to  deal  with 

the    evidence,    but   that    they    included  him  or  continue  in  his  employment,  is, 

questions   as   to  the   intent   of   the   de-  if  it  results  in  damage  to  him,  action- 

fendants,  and,   in   particular,   their   in-  able.     Quinn  v.  Leathern   [1901]   A.  C. 

tent  to  injure  the  plaintiff  in  his  trade,  495,    1   B.   R.    C.    197,   70   L.   J.   P.   C. 

as  distinguished  from  the  intent  of  le-  N.  S.  76,  65  J.  P.  708,  50  Week.  Rep. 

gitimately   advancing  their   own   inter-  139,  85  L.  T.  N.  S.  289,  17  Times  L.  R. 

ests.   The  jury  having  found  a  verdict  in  749. 

favor  of  plaintiff,  a  motion  was  made  The  importance  of  this  decision  seems 

to  set  aside  the  verdict  and  judgment  to  render  desirable  an  attempt  to  sum- 

and  to  enter  a  verdict  for  the  defend-  marize    the    opinions    rendered    by   the 

ants,  or,  in  the  alternative,  for  a  new  law  lords  participating  in   it. 

trial,  on  the  ground  of  misdirection  in  Lord   Halsbury    said    that   upon    the 

refusing  to  direct  for  the  defendants;  findings  of  the  jury  that  the  defendants 

leaving  to  the  jury  the  case  as  against  had  wrongfully  and  maliciously  induced 

all    the    defendants    on    the    evidence ;  customers  and  servants  to  cease  to  deal 

and  in  that  on  the  evidence  no  action-  with  the  plaintiff;  that  the  defendants 

able  wrong  was   shown;    and   on  other  did  this  in  pursuance  of  a  conspiracy 

grounds    not   material    to    the    present  framed    among    them;    that    in    pursu- 

discussion.  ance   of  the   same   conspiracy  they   in- 

It  is  desired  to  emphasize  in  connee-  duced  servants   of  the  plaintiff  not  to 

tion   with   the   statement   of   this   case  continue  in  the  plaintiff's  employmeiit; 

the  fact   that  the  verdict  of  the  jury  and  that  all  this  was  done  with  malice, 
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in  order  to  injuie  the  plaintiff,  and 
that  it  did  injure  the  plaintiff, — there 
could  be  no  doubt,  other  than  that  cast 
by  the  decision  in  Allen  v.  Flood  [1898] 
A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  77 
L.  T.  N.  S.  717,  46  Week.  Rep.  258,  14 
Times  L.  R.  125,  62  J.  P.  595,  17  Eng. 
Rul.  Gas.  285,  that  plaintiff  had  a  cause 
of  action.  He  admitted  that  if  some 
of  the  observations  made  in  Allen  v. 
Flood  were  to  be  pushed  to  their  logi- 
cal conclusion,  they  would  warrant  a 
contrary  decision;  and  then  proceeded 
to  distinguish  Allen  v.  Flood  upon  the 
ground  that  the  hypothesis  of  fact  upon 
which  that  case  was  decided  by  the  ma- 
jority of  those  who  took  part  in  the 
decision  was  that  the  defendant  there 
neither  uttered  nor  carried  into  effect 
any  threat  at  all.  He  simply  warned 
the  plaintiff's  employers  of  what  the 
men  themselves,  without  his  persuasion 
or  influence,  had  determined  to  do;  that 
no  resolution  of  the  trade  union  had 
been  arrived  at  at  all;  and  the  defend- 
ant had  no  authority  himself  to  call 
out  the  men,  which  was  argued  to  be 
the  threat  which  coerced  the  employers 
to  discharge  the  plaintiff,  Allen;  that 
it  was  further  an  element  in  the  deci- 
sion that  there  was  no  case  of  conspir- 
acy, or  even  combination;  while  in  the 
case  under  consideration  there  were 
conspiracy,  threats,  and  threats  carried 
into  execution,  so  that  loss  of  business 
and  interference  with  the  plaintiff's 
legal  rights  were  abundantly  proved. 

Lord  Macnaghten  expressed  the  opin- 
ion that  Allen  v.  Flood  had  very  little 
to  do  with  the  question  under  considera- 
tion; that,  in  his  opinion,  Allen  v. 
Flood  laid  down  no  new  law,  but  simply 
brushed  aside  certain  dicta  [to  the  ef- 
fect that  a  bad  motive  may  make  ac- 
tionable what  would  not  otherwise  be 
actionable]  found  in  the  judgments  de- 
livered by  Lord  Esher  in  Bowen  v.  Ball 
(1881)  L.  R.  6  Q.  B.  Div.  333,  50  L. 
J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75, 
29  Week.  Rep.  367,  45  J.  P.  373,  1  Eng. 
Rul.  Cas.  717,  and  Temperton  v.  Rus- 
sell [1893]  1  Q.  B.  715,  62  L.  J.  Q.  B. 
N.  S.  412,  4  Reports,  376,  69  L.  T.  N. 
S.  78,  41  Week.  Rep.  565,  57  J.  P.  676; 
that  disembarrassed  of  these  expres- 
sions Temperton  v.  Russell  stands  on 
the  ground  that  a  violation  of  legal 
right  committed  knowingly  is  a  cause  of 
action,  and  that  it  is  a  violation  of  legal 
right  to  interfere  with  contractual  re- 
lations recognized  by  law  if  there  be  no 


sufficient  justification  for  the  interfer- 
ence; and  that  the  present  case  depends 
on  precisely  the  same  considerations. 
He  further  held  that  the  proposition 
that  a  conspiracy  to  injure,  resulting  in 
damage,  gives  rise  to  civil  liability,  is 
founded  both  on  authority  and  good 
sense;  that  a  conspiracy  to  injure  dif- 
fers widely  from  an  invasion  of  civil 
rights  by  a  single  individual,  in  that  a 
man  may  resist  without  much  difficulty 
the  wrongful  act  of  an  individual,  but 
that  it  is  a  very  different  thing  when 
one  man  has  to  defend  himself  against 
many,  combined  to  do  him  wrong. 

Lord  Shand  said  that  while  combina- 
tion of  different  persons  in  pursuit  of  a 
trade  object  is  lawful,  although  result- 
ing in  such  injury  to  others  as  may  be 
caused  by  legitimate  competition  in 
labor,  yet  that  competition  for  no  such 
object,  but  in  pursuance  merely  of  a 
malicious  purpose  to  injure  another,  is 
unlawful;  that  it  having  been  found  by 
the  jury  that  it  was  the  intention  of 
the  defendants  to  injure  the  plaintiff 
in  his  trade,  as  distinguished  from  the 
intention  of  legitimately  advancing 
their  own  interests,  the  question  raised 
was  whether,  in  consequence  of  the  de- 
cision in  Allen  v.  Flood,  such  conduct  is 
lawful;  but  that  Allen  v.  Flood  is  dis- 
tinguishable upon  the  ground  that  there 
the  purpose  of  the  defendant  was,  by  the 
acts  complained  of,  to  promote  his  own 
trade  interest,  which  it  was  held  he 
was  entitled  to  do,  although  injurious 
to  his  competitors;  whereas  in  the  pres- 
ent case,  while  it  was  clear  there  was 
combination,  the  purpose  of  the  defend- 
ants was  to  injure  the  plaintiff  in  his 
trade,  as  distinguished  from  the  inten- 
tion of  legitimately  advancing  their 
own  interests. 

Lord  Brampton  also  held  that  the 
judgment  in  Allen  v.  Flood,  rightly 
understood,  did  not  control  the  present 
case,  the  alleged  cause  of  action  being 
very  different;  not  being  dependent  up- 
on coercion  to  break  any  particular 
contract  or  contracts,  though  such  caus- 
es of  action  are  introduced  into  the 
claim,  but  the  real  and  substantial 
cause  of  action  being  an  unlawful  con- 
spiracy to  molest  the  plaintiff,  a  trader, 
in  carrying  on  his  business,  and  by  so 
doing  to  invade  his  undoubted  right; 
and  that  no  ground  existed  upon  which 
the  acts  of  defendants  might  be  ex- 
cused or  justified.  With  regard  to  the 
conspiracy  part  of  the  claim,  he  said, 


8402 


MASTER  AND  RERVAXT. 


[chap,  cxviii. 


secondary  boycott  to  be  per  se  unlawful, — and  is  more  or  less  directly 


s.doptiug  the  words  of  VVilles,  J.,  in 
Mulcahy  v.  Reg.  (1868)  L.  R.  3  H.  L. 
at  page  317,  that  when  two  or  more 
agree  to  do  an  unlawful  act,  or  to 
do  a  lawful  act  by  unlawful  means,  the 
very  plot  is  an  act  in  itself  which,  when 
resulting  in  the  infliction  of  damage, 
becomes  actionable;  that  as  the  overt 
acts  which  follow  a  conspiracy  form  of 
themselves  no  part  of  the  conspiracy, 
but  are  only  things  done  to  carry  out 
the  illicit  agreement  already  formed,  if 
they  are  sufficient  to  accomplish  the 
wrongful  object  of  it,  it  is  immaterial 
whether  singly  those  acts  would  have 
been  innocent  or  wrongful,  for  they 
have  in  their  combination  brought  about 
the  intended  mischief,  and  it  is  the  wil- 
ful doing  of  that  mischief,  coupled  with 
the  resulting  damage,  which  constitutes 
the  cause  of  action;  not  of  necessity  the 
means  by  which  it  was  accomplished. 
Lord  Lindley  said  that  Allen  v.  Flood 
had  so  important  a  bearing  on  the  case 
under  consideration  that  it  was  neces- 
sary to  ascertain  exactly  what  was 
really  decided  thereby;  that  it  estab- 
lished two  propositions:  one,  a  far- 
reaching  and  extremely  important  prop- 
osition of  law,  and  the  other  a  com- 
paratively unimportant  proposition  of 
mixed  fact  and  law,  useful  as  a  guide, 
but  of  very  different  character  from 
the  first.  That  the  first  and  important 
proposition  is  that  an  act  otherwise 
lawful,  although  harmful,  does  not  be- 
come actionable  by  being  done  mali- 
ciously, in  the  sense  of  proceeding  from 
a  bad  motive  and  with  intent  to  annoy 
or  harm  another;  that  this  is  a  legal 
doctrine  not  new  or  laid  down  for  the 
first  time  in  Allen  v.  Flood;  that  it  had 
been  gaining  ground  for  some  time,  but 
was  never  before  so  fully  and  authori- 
tatively expounded  as  in  that  case.  That 
in  applying  this  proposition  care  must 
be  taken  to  bear  in  mind,  first,  that  in 
Allen  V.  Flood  criminal  responsibility 
had  not  to  be  considered;  secondly,  that 
even  in  considering  a  person's  liability 
to  civil  proceedings  the  proposition  in 
question  applies  only  to  "acts  other- 
wise lawful,"  i.  B.,  to  acts  involving  no 
breach  of  duty,  or,  in  other  words,  no 
wrong  to  anyone.  That  the  second  prop- 
osition is,  that  what  Allen  did  [which, 
in  the  opinion  of  the  majority  of  the 
House  of  Lords,  was  simply  to  inform 
the  employers  of  the  plaintiffs  that  most 
of  their  workmen  would  leave  them  if 


they  did  not  discharge  plaintiffs]  in- 
fringed no  right  of  the  plaintiffs,  even 
though  he  acted  maliciously  and  with  a 
view  to  injure  them;  but  that  no  court 
or  jury  is  bound  as  a  matter  of  law  to 
draw  from  the  facts  before  it  inferences 
of  fact  similar  to  those  drawn  by  the 
House  of  Lords  from  the  evidence  relat- 
ing to  Allen  in  the  case  before  them. 
Passing  to  the  facts  of  the  case  under 
consideration.  Lord  Lindley  said  that 
the  liberty  of  plaintiff  to  earn  his  own 
living  in  his  own  way  involved  the 
liberty  to  deal  with  other  persons  who 
were  willing  to  deal  with  him;  that 
this  liberty  is  a  right  recognized  by 
law,  its  correlative  being  the  general 
duty  of  everyone  not  to  prevent  the 
free  exercise  of  this  liberty  except  in 
so  far  as  his  own  liberty  of  action 
may  justify  him  in  so  doing.  Continu- 
ing, he  said:  "But  a  person's  liberty 
or  right  to  deal  with  others  is  nugatory 
unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so.  Any  in- 
terference with  their  liberty  to  deal 
with  him  affects  him.  If  such  inter- 
ference is  justifiable  in  point  of  law, 
he  has  no  redress.  Again,  if  such  in- 
terference is  wrongful,  the  only  person 
who  can  sue  in  respect  of  it  is,  as  a  rule, 
the  person  immediately  affected  by  it; 
another  who  suffers  by  it  has  usually 
no  redress;  the  damage  to  him  is  too 
remote,  and  it  would  be  obviously  prac- 
tically impossible  and  highly  inconven- 
ient to  give  legal  redress  to  all  who 
suffered  from  such  wrongs.  But  if  the 
interference  is  wrongful  and  is  intended 
to  damage  a  third  person,  and  he  is 
damaged  in  fact, — in  other  words,  if  he 
is  wrongfully  and  intentionally  struck 
at  through  others  and  is  thereby  dam- 
nified,— the  whole  aspect  of  the  case 
is  changed:  the  wrong  done  to  others 
reaches  him,  his  rights  are  infringed, 
although  indirectly,  and  damage  to  him 
is  not  remote  or  unforeseen,  but  is  the 
direct  consequence  of  what  has  been 
done."  And  he  further  held  that  the 
defendants'  conduct  amounted  to  a  vio- 
lation of  their  duty  to  the  plaintiff  and 
his  servants  and  customers  to  leave 
them  in  the  undisturbed  enjoyment  of 
their  liberty  of  action;  that  such  con- 
duct was  without  legal  justification  or 
excuse;  and  that  the  intention  to  injure 
the  plaintiff  negatived  all  excuses  and 
disposed  of  any  question  of  remoteness- 
of  damage. 
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affirmed  by  the  California  ^  and  Montana  ^  courts.  In  certain  other 
cases  it  is  not  possible  to  state  with  any  degree  of  positiveness  whether 

2  The  fact  that  J .  F.  Parkinson  Co.  v.  the  union,  and  would  cost  only  $5.  It 
Building  Trades  Council  (1908)  154  was  necessary,  however,  in  order  to  en- 
Cal.  581,  21  L.E.A.(X.S.)  550,  98  Pac.  title  him  to  a  master's  card,  that  he 
1027,  16  Ann.  Gas.  1165,  goes  further  should  be  a  boss  and  an  employer  of 
in  some  respects  than  any  other  deci-  labor,  not  a  journeyman  working  for 
sion  on  the  subject  makes  necessary  a  wages.  In  order  to  comply  with  this 
somewhat  extended  statement  of  the  condition  he  purchased  a  small  amount 
grounds  upon  which  it  proceeded.  The  of  stock  in  the  plaintiff  corporation,  and 
facts  were  as  follows:  Plaintiff  waa  upon  this  basis  claimed  to  be  an  em- 
a  manufacturer  of  and  dealer  in  build-  ployer  within  the  rules  of  the  union, 
ing  materials.  The  principal  defendant,  This  claim  was  disputed  by  the  union; 
the  Building  Trades  Council,  was  a  and  is  characterized  by  the  court  as 
voluntary  association  composed  of  dele-  clearly  untenable.  The  tinner  having 
gates  from  various  labor  unions  of  the  finally  refused  to  take  out  a  journey- 
locality,  and  the  other  defendants  were  man's  card,  and  the  plaintiff  having  re- 
labor  unions  composed  of  artisans  en-  fused  to  discharge  him,  the  plaintiff 
gaged  in  the  various  crafts  concerned  was  duly  declared  "unfair"  and  its  un- 
in  building  operations,  the  officers  of  ion  employees  given  notice  of  that  fact, 
the  council  and  of  the  several  unions,  whereupon,  in  pursuance  of  their  union's 
and  a  number  of  the  members  of  the  rules,  they  quit  work.  The  Trades 
unions.  The  rules  of  the  various  unions  Council  also  sent  to  all  contractors  of 
forbade  union  men  to  work  on  the  same  the  vicinity  employing  union  men  a 
job  or  in  the  same  shop  with  nonunion  notice  that  the  plaintiff  had  been  placed 
men,  or  to  handle  or  use  in  their  several  on  the  unfair  list,  and  that  union  men 
employments  materials  supplied  by  a  could  not  work  for  or  handle  any  mate- 
dealer  who  has  been  declared  "unfair"  rial  furnished  by  plaintiff  until  further 
by  the  council  because  of  the  employ-  notice.  Most  of  the  contractors  there- 
ment  by  him  of  nonunion  workmen.  The  upon  ceased  to  purchase  materials  from 
main  cause  of  controversy  between  the  plaintiff,  who  instituted  an  action  for 
plaintiff  and  defendants  appears  to  have  an  injunction  and  damages,  and  in  the 
been  the  employment  of  a  nonunion  tin-  court  below  obtained  a  final  injunction 
ner,  who  had  sought  admission  to  the  restraining  the  defendants  "from  boy- 
tinners'  union,  understanding  from  in-  cotting  plaintiff, — that  is  to  say,  from 
formation  given  him  by  a  member  of  coercing  others  against  their  will  to 
another  union  that  the  initiation  fee  withdraw  from  plaintiff  their  beneficial 
would  be  $25.  A  few  days  afterwards  business  intercourse  through  or  by 
he  was  informed  thai  the  initiation  was  threats  that  unless  those  others  do  so 
$50.  This  and  other  circumstances  in-  the  defendants  will  cause,  directly  and 
duced  him  and  the  plaintiff's  manager  indirectly,  loss  to  them,"  etc.  There 
to  believe  that  the  initiation  fee  had  was  also  a  judgment  for  $1  damages 
been  raised  for  the  express  purpose  of  and  the  costs. 

"freezing  him  out."  It  was  shown  by  The  case  having  been  carried  to  the 
the  evidence,  however,  that  the  prelim-  supreme  court,  Beatty,  Ch.  J.,  delivered 
inary  steps  for  raising  the  initiation  the  main  opinion;  and  in  reviewing  the 
fee  had  been  taken  some  time  before  evidence  laid  stress  upon  the  circum- 
the  tinner  was  employed  by  the  plain-  stance  that  the  combination  of  the  de- 
tiff  and  that  it  had  been  ratified  by  fendants  was  not  inspired  by  any  ma- 
all  the  superior  bodies  whose  approval  Hcious  purpose  or  feeling  against  the 
was  required  as  early  as  the  day  upon  plaintiff,  but  that  it  embraced  the 
which  the  tinner  made  his  application,  world  at  large,  and  consisted  wholly  in 
Acting  upon  the  advice  of  the  plaintiff's  an  agreement  to  which  all  the  members 
manager,  he  determined  to  withdraw  were  pledged,  that  they  would  refuse 
his  application  for  a  journeyman's  card,  to  work  for  any  person  or  firm  who 
and  instead  thereof  to  apply  for  a  mas-  employed  nonunion  men,  and  that  they 
ter  tinners'  card,  which  would  enable  would  refuse  to  work  upon  or  handle 
him  to  continue  the  work  he  was  doing  any  material  supplied  by  an  employer 
without   any  violation   of   the   rules   of  of  nonunion  men;  and  upon  the  circum- 
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stances  that  the  upshot  of  the  contro-  by  the  decisions  of  the  courts  of  diflfer- 
versy  was  the  inevitable  outcome  of  tlie  ent  jurisdictions,  and  often  by  the  dif- 
rules  of  the  council  as  applied  to  a  ferent  opinions  of  judges  of  the  same 
situation  brought  about  by  causes  im-  court."  After  the  examination  of  a 
plying  no  actual  desire  on  the  part  of  number  of  decisions  (notably  National 
the  defendants  to  injure  the  plaintiff  Protective  Asso.  v.  Gumming  [1902] 
specially,  or  to  injure  it  at  all,  except  170  N.  Y.  315,  58  L.E.A.  135,  88  Am. 
in  so  far  as  the  enforcement  of  the  rules  St.  Rep.  648,  63  N.  E.  369 ;  Allen  v. 
of  the  council  and  its  affiliated  unions  Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B. 
must  affect  injuriously  all  those  who  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week, 
might  undertake  to  carry  on  business  Rep.  258,  17  Times  L.  R.  125;  Quinn  v. 
in  defiance  of  those  rules.  He  then  Leathern  [1901]  A.  C.  495,  1  B.  R.  C. 
said:  "Can  it  be  said,  in  view  of  this  197,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708, 
more  specific  and  detailed  statement  50  Week.  Rep.  139,  85  L.  T.  N.  S.  289, 
of  the  probative  facts  involved  in  the  17  Times  L.  Rep.  749)  bearing  upon 
general  finding  of  the  trial  judge,  that  the  question  whether  an  act  lawful  in 
the  defendants  entered  into  a  conspir-  itself  is  converted  by  a  malicious  or 
acy  for  the  purpose  of  compelling  the  bad  motive  into  an  unlawful  act,  so  as 
plaintiff,  by  coercion  and  intimidation,  to  make  the  doer  of  the  act  liable  to  a 
to  subject  its  business  to  their  control?  civil  action,  and  arriving  at  the  con- 
Can  it  be  said  that  they  entered  into  a  elusion  that  the  rule  that  a  bad  motive 
conspiracy  at  all?  A  combination  there  cannot  make  actionable  what  is  other- 
certainly  was,  but  it  had  no  reference  wise  lawful  was  not  unsettled,  but  was 
to  the  plaintiff  except  as  the  business  more  firmly  established  by  the  decision 
of  the  plaintiff  put  it  into  the  general  in  Quinn  v.  Leathern,  he  continued: 
class  (employers  of  labor)  who  would  "We  may,  therefore,  in  the  further  con- 
necessarily  be  affected  by  the  enforce-  sideration  of  this  case,  confine  our  at- 
ment  of  the  regulations  of  the  unions,  tention  to  what  the  defendants  did  and 
Their  object  was  to  secure  higher  wages,  threatened  to  do,  and  to  the  simple 
shorter  hours,  and  more  favorable  con-  question  whether  those  things  were  or 
ditions  generally  than  employers  of  la-  were  not  in  'themselves  lawful.  The  gen- 
bor  might  be  willing  to  concede,  and,  eral  objects  of  the  union  and  the  coun- 
just  so  far  as  they  might  be  successful  oil  being  lawful,  if  they  used  no  un- 
in  accomplishing  this  object,  it  may  be  lawful  means  for  their  attainment,  the 
assumed  that  employers,  as  a  class,  the  motives  which  inspired  their  action  in 
plaintiff  included,  would  incur  a  corre-  this  case  are  irrelevant  to  the  question 
sponding  loss.  But  assuming  all  this,  of  conspiracy,  and  immaterial  as  affect- 
would  that  constitute  the  combination  ing  the  cause  of  action.  .  .  .  Was  it 
a  conspiracy?  A  conspiracy  is  a  com-  unlawful  to  send  the  written  notices  to 
bination  of  two  or  more  persons  to  ac-  the  contractors  employing  union  labor 
complish  by  concerted  action  a  criminal  that  the  plaintiff  had  been  declared  un- 
or  unlawful  purpose,  or  a  lawful  pur-  fair,  and  that  union  men  could  not 
pose  by  criminal  or  unlawful  means;  work  for  it  or  handle  material  supplied 
and,  to  support  the  conclusion  that  by  it  till  further  notice?  There  are 
these  defendants  were  guilty  of  a  con-  authorities  on  both  sides  of  this  ques- 
spiracy,  it  must  be  held  that  their  pur-  tion,  but  I  think  those  which  would 
pose  was,  at  least,  unlawful,  if  not  answer  it  in  the  negative  have  the 
criminal;  or,  their  purpose  being  law-  better  reason.  The  contractors  were 
ful,  that  they  proposed  to  attain  it  by  working  in  harmony  with  the  unions 
the  employment  of  some  unlawful  (as  indeed  the  plaintiff  had  previously 
means.  Limiting  our  consideration  for  done),  and  fair  dealing  required  that 
the  present  to  this  question  of  conspir-  the  council,  representing  and  acting  for 
acy,  it  is  clear  that  the  avowed  object  the  unions,  should  protect  such  con- 
of  these  organizations — the  several  un-  tractors  from  any  loss  they  might  incur 
ions  of  workingmen  and  the  council  in  if  left  in  ignorance  of  the  action  it  had 
which  they  were  combined — was  in  no  taken.  If  they  had  not  sent  the  no- 
sense  unlawful,  and  the  discussion  may  tices,  some  of  those  contractors  who  felt 
be  confined  to  the  question  whether  the  constrained  to  stop  dealing  with  plain- 
means  proposed  for  its  attainment  were  tiff,  when  informed  that  it  had  been  de- 
unlawful, — a  question  as  to  which  there  clared  unfair,  might  have  purchased  ma- 
is  n  wide  divergence  of  view  disclosed  terial  which  they  could  not  have  used; 
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and  it  is  only  upon  the  assumption  that 
such  purchases  would  have  been  made 
that  the  plaintiff  can  base  a  claim  that 
it  was  damaged  by  the  notices.  But 
can  plaintiff  make  such  a  claim  as  a 
ground  for  equitable  relief?  It  seems 
very  clear  that  it  cannot;  for,  with  full 
knowledge  that  it  had  been  declared 
unfair,  and  of  all  the  consequences  flow- 
ing from  that  declaration,  it  would  not 
have  been  justified  in  selling  material 
to  a  contractor  employing  union  men, 
without  disclosing  a  fact  so  essential 
to  his  freedom  of  contract.  And,  if 
good  faith  and  fair  dealing  imposed  an 
equal  obligation  upon  the  plaintiff  and 
the  council  to  inform  the  contractors 
of  what  the  plaintiff  knew,  it  is  diffi- 
cult to  see  what  right  of  plaintiff  was 
infringed  by  the  sending  of  the  notices. 
Their  only  effect  was  to  enable  the 
contractors  and  plaintiff  to  conduct 
their  future  dealings  on  equal  terms. 
,  .  .  The  fact  that  the  business  agent 
of  the  council,  in  the  course  of  the  dis- 
pute over  the  Waterman  affair,  told 
Mr.  Parkinson  that  they  would  drive 
him  out  of  business  if  he  refused  to 
observe  their  rules,  is  material  only 
in  so  far  as  it  is  an  item  of  evidence 
tending  to  show  that  the  course  pur- 
sued by  the  council  was  dictated  by  a 
malicious  purpose  to  injure  the  plaintiff, 
and  not  by  a  desire  to  benefit  its  mem- 
bers. I  think  myself,  as  I  have  in  sub- 
stance said,  that  it  has  very  slight  pro- 
bative force  for  that  purpose,  and  that 
it  is  completely  refuted  by  all  the  facts 
of  the  case.  But,  conceding  that  it 
might  have  warranted  the  superior 
court  in  concluding  that  the  motives  of 
defendants  were  tinctured  with  malice, 
it  cannot  be  denied  that  all  the  acts 
of  the  council  and  its  affiliated  unions 
were  lawful,  and  that  they  were  adapt- 
ed to  the  promotion  of  the  plans  devised 
by  them  for  bettering  the  condition  of 
the  members.  Being  so  adapted,  and 
being  lawful  in  themselves,  they  could 
not  be  rendered  actionable  by  the  mere 
fact  that  some  feeling  of  animosity  had 
been  engendered  in  the  course  of  the 
controversy  between  the  parties." 

He  then  proceeded  to  consider  the 
question  whether  defendants  were  liable 
for  causing  certain  of  the  contractors 
who  had  withdrawn  their  patronage 
from  plaintiff  in  consequence  of  the 
notice,  to  violate  existing  contracts, 
saying:  "The  law  is  pretty  thoroughly 
settled  both  in  England  and  in  this 
M.  &  S.  Vol.  VII.— 530. 


country,  that  causing  another  to  violate 
his  contract  with  a  third  party,  with- 
out a  legal  justification,  is  an  action- 
able injury ;  from  which  it  follows  that, 
if  the  defendants,  by  sending  the  notices 
to  the  contractors,  caused  some  of  them 
to  break  their  contracts,  and  did  so 
maliciously  and  without  justification, 
they  made  themselves  liable,  at  least, 
to  an  action  for  damages.  But  I  do  not 
think  it  can  be  said  that  the  sending 
of  the  notices  was  without  justification. 
The  plaintiff  had  been  declared  unfair, 
and  it  was  certain  that,  until  that  ac- 
tion of  the  council  should  be  reversed, 
no  member  of  any  of  the  unions — so 
long  as  he  remained  a  member — would 
handle  material  supplied  by  the  plain- 
tiff. The  contractors  to  whom  the  no- 
tices were  sent  were  all  employing  un- 
ion men,  and  it  was  no  less  the  duty 
of  the  plaintiff  than  of  the  council  to 
inform  them,  with  a  view  to  future 
transactions,  that  they  could  not  use 
material  supplied  by  the  Parkinson 
Company,  without  engaging  nonunion 
men  in  place  of  the  men  they  had.  If 
this  is  so, — if  the  notice  to  the  con- 
tractors was  proper  and  essential  to 
fair  dealing  as  between  them  and  the 
plaintiff, — the  fact  that  some  of  them 
violated  their  existing  contracts  cannot 
be  deemed  a  wrong  caused  by  the  de- 
fendants. It  was  a  wrong  for  which  the 
contractors   alone   were   responsible." 

In  conclusion  he  said:  "I  have  not 
attempted  to  review  in  detail  the  numer- 
ous cases  cited  by  counsel  in  support 
of  the  judgment.  The  task,  indeed, 
would  be  endless.  Speaking  generally, 
it  may  be  said  that  many  of  them  re- 
late to  propositions  which  are  not  here 
questioned,  while  many  of  the  others, 
like  Quinn  v.  Leathern,  supra,  were  ac- 
tions for  damages  for  unlawful  inter- 
ference with  a  legitimate  business,  in 
which,  as  in  that  case,  the  verdicts  were 
sustained,  and  on  substantially  the 
same  grounds.  We  do  not  question  the 
doctrine  of  Quinn  v.  Leathern  as  we 
gather  it  from  the  opinions  of  the 
judges — particularly  those  of  Lords 
Brampton  and  Lindley,  with  which  the 
Lord  Chancellor  agreed.  Any  injury  to 
a  lawful  business,  whether  the  result 
of  a  conspiracy  or  not,  is  prima  facie 
actionable,  but  may  be  defended  upon 
the  ground  that  it  was  merely  the  re- 
sult of  a  lawful  effort  of  the  defendants 
to  promote  their  own  welfare.  To  de- 
feat this  plea  of  justification,  the  plain- 
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tiff  may  offer  evidence  tliat  the  acts  of 
tlie  defendants  were  inspired  by  ex- 
press malice,  and  were  done  for  the 
purpose  of  injuring  plaintiff,  and  not 
to  benefit  themselves.  The  principle  is 
the  same  which  permits  proof  of  ex- 
press malice  to  defeat  the  plea  of  priv- 
ilege in  libel,  or  the  defense  of  probable 
cause  in  actions  for  malicious  prosecu- 
tion or  false  imprisonment.  In  such 
cases  as  Quinn  v.  Leathern  a  verdict  for 
the  plaintiff  imports  a  finding  by  the 
jury  that  the  injurious  acts  of  the 
defendants,  which,  standing  by  them- 
selves, are  actionable,  have  not  been 
justified;  or,  in  other  words,  that  they 
were  done  to  injure  the  plaintiff,  and 
not  to  benefit  the  defendants;  or  that 
the  means  employed  were  unlawful.  In 
Quinn  v.  Leathern  the  verdict  was  sup- 
ported on  both  grounds.  There  was 
proof  of  express  malice,  and  of  un- 
lawful means  employed  to  injure  plain- 
tiff's business.  In  this  case  there  was 
overwhelming  proof  that  the  council, 
when  the  occasion  arose,  simply  put 
in  force  a  rule  long  before  adopted  for 
their  own  benefit,  and  not  directed 
against  the  plaintiff  or  any  particular 
person.  Nor  did  the  council,  the  un- 
ions, or  their  members  generally,  use 
any  unlawful  means  to  injure  the  plain- 
tiff, unless  it  was  unlawful  to  send  the 
notices.  I  have  expressed  the  opinion 
that,  so  far  from  being  unlawful,  the 
sending  of  the  notices  was  only  the 
fulfilment  of  m  duty  under  the  circum- 
stances." 

Lorigan,  J.,  concurred  in  the  fore- 
going opinion. 

Sloss,  J.,  said  that  while  he  concurred 
in  the  judgment,  he  was  not  prepared 
to  assent  to  everything  said  in  the  main 
opinion;  that  it  was  to  be  borne  in 
mind  that  the  case  involved  neither  the 
use  of  violence  nor  the  fear  of  violence, 
nor  the  question  how  far  it  is  unlawful, 
whether  by  persuasion  or  other  means, 
to  induce  one  of  the  parties  to  a  con- 
tract to  break  it  to  the  damage  of  the 
other,  since  any  acts  of  the  latter  char- 
acter that  might  have  been  committed 
had  occurred  prior  to  the  commence- 
ment of  the  action,  and  there  was  no 
evidence  that  any  further  interference 
in  that  direction  was  to  be  anticipated; 
but  that  the  real  question  turned  upon 
whether  it  was  unlawful  to  give  the 
notice  in  question.  "In  this  inquiry  I 
think  it  is  unimportant  that  the  defend- 
ants were  merely  acting  in  accordance 


with  a  rule  adopted  before  any  differ- 
ence with  the  plaintiff  had  arisen.  The 
opinion  of  the  chief  justice  appears  to 
proceed  upon  the  theory  that,  since  the 
defendants  had  bound  themselves  to  act 
in  a  certain  way  in  the  event  of  a  con- 
troversy of  this  kind,  it  was  not  only 
proper,  but  laudable,  for  them  to  notify 
contractors  of  their  intended  action  and 
of  the  consequences  which  would  follow 
to  contractors  who  should  continue  to 
deal  with  the  plaintiff.  More  than  this, 
that  it  was  in  some  way  incumbent 
upon  plaintiff  to  notify  contractors 
dealing  with  him  that  a  continuance  of 
their  patronage  would  be  likely  to  re- 
sult in  loss  to  them.  I  cannot  agree 
to  the  proposition  that  the  rights  of 
the  parties  are  in  any  way  affected  by 
such  considerations.  If  the  defendants' 
course  of  conduct  amounted  to  an  un- 
lawful interference  with  plaintiff's 
rights,  it  was  not  made  lawful  by  the 
fact  that  the  defendants  had  decided, 
in  advance,  to  act  in  this  way  whenever 
an  occasion  should  present  itself.  But 
was  their  action  unlawful?  They  had 
a  right,  as  has  been  said,  to  cease  work- 
ing for  Parkinson.  They  had  an  equal 
right  to  cease  working  for  any  other 
employer.  Upon  what  ground,  then,  is 
it  claimed  that,  while  their  refusal  to 
work  for  plaintiff  gave  plaintiff  no  cause 
of  complaint,  the  refusal  to  work  for 
others  did  give  plaintiff  a  ground  of 
action?  Because,  it  is  said,  they  are 
bringing  to  bear  upon  the  Parkinson 
Company,  with  which  they  have  a  con- 
troversy, the  pressure  of  loss  inflicted 
by  third  persons  not  connected  with  the 
main  dispute,  and  are,  by  holding  over 
these  third  persons  the  risk  of  financial 
loss,  compelling  them  against  their  will 
to  inflict  upon  Parkinson  the  damage 
resulting  from  a  cessation  of  their  pat- 
ronage. This  is  the  argument  common- 
ly advanced  to  establish  the  illegality 
of  what  has  been  called,  in  much  of  the 
recent  discussion  of  the  subject,  a  'sec- 
ondary' rather  than  a  'primary'  boycott. 
I  do  not  see  that  we  are  helped  to  a 
solution  of  the  question  of  the  illegality 
of  the  defendants'  acts  by  looking  into 
the  'motive'  or  'intent'  with  which  they 
acted.  Even  if  we  assume,  contrary  to 
the  decisions  of  this  court,  that  an  im- 
proper motive  may,  as  a  general  propo- 
sition, render  actionable  an  act  other- 
wise lawful;  er,  to  use  another  form  of 
statement,  that  damage  intentionally 
inflicted   will   be   actionable   unless    its 
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infliction  can  be  justified  by  showing 
that  it  was  inspired  by  a  proper  mo- 
tive,— the  motive  with  which  these  de- 
fendants acted  was  not,  in  my  opinion, 
one  which  the  law  regards  as  improper. 
The  defendants  were  seeking,  in  all  they 
are  shown  to  have  done,  to  secure  em- 
ployment by  the  plaintiff  for  themselves 
to  the  exclusion  of  those  not  associated 
with  them,  and  to  secure  that  employ- 
ment upon  terms  deemed  satisfactory 
or  advantageous  to  them.  That  is  the 
effort  of  every  dealer  in  goods.  It  is 
the  struggle  of  competition,  and  is  no 
more  to  be  frowned  upon  where  the  sub- 
ject of  trade  is  labor  than  where  it  is 
a  specific  commodity.  The  uniting  or 
combining  of  a  number  of  persons  to 
accomplish  a  lawful  object  by  lawful 
means  will  not  per  se  render  the  con- 
duct of  the  many  any  more  unlawful 
than  would  be  the  same  conduct  on  the 
part  of  any  one  of  them.  .  .  .  The 
injunction,  then,  must  rest  upon  the 
principle  that  it  is  unlawful  in  an  ef- 
fort to  compel  A  to  yield  a  legitimate 
benefit  to  B,  for  B  to  demand  that  C 
withdraw  his  patronage  from  A  under 
the  penalty  of  losing  B's  services  or 
patronage,  to  which  he  has  no  contract 
right.  .  .  .  Upon  a  consideration  of 
the  authorities,  I  think  the  sounder 
rule  is  that  one  who  is  under  no  con- 
tract relations  to  another  may  freely 
aaid  without  question  withdraw  from 
business  relations  with  that  other.  This 
includes  the  right  to  cease  to  deal  not 
only  with  one  person,  but  with  others; 
not  only  with  the  individual  who  may 
be  pursuing  a  course  deemed  detri- 
mental to  another  who  opposes  it,  but 
with  all  who,  by  their  patronage,  aid 
in  the  maintenance  of  the  objectionable 
policies.  In  other  words,  if  the  defend- 
ants violated  no  right  of  the  Parkinson 
Company  by  refusing  to  work  for  it, 
they  violated  none  by  refusing  to  work 
for  contractors  who  used  material 
bought  of  Parkinson.  Such  refusal,  as 
is  shown  in  the  opinion  of  the  chief 
justice,  and  as  is  stated  in  the  testi- 
mony of  plaintiff's  manager  and  prin- 
cipal witness,  was  the  'sum  total  of  the 
interference'  which  was  practised  or 
threatened." 

He  further  said  that  workmen  have 
an  absolute  right  to  dispose  of  their 
labor  as  they  see  fit,  and  that  "so  long 
as  they  abstain  from  breach  of  con- 
tract, violence,  duress,  menace,  fraud, 
misrepresentation,    or    other    unlawful 


means,  they  may  lawfully  inflict  such 
damage  as  results  from  the  withholding 
of  their  labor  or  patronage.  To  quote 
again  from  Judge  Holmes's  opinion  in 
Vegelahn  v.  Guntner  (1896)  167  Mass. 
92,  35  L.R.A.  722,  57  Am.  St.  Rep.  443, 
44  N.  E.  1077 :  'If  it  is  true  that  work- 
ingmen  may  combine  with  a,  view, 
among  other  things,  to  getting  as  much 
as  they  can  for  their  labor,  just  as  cap- 
ital may  combine  with  a  view  to  getting 
the  greatest  possible  return,  it  must 
be  true  that,  when  combined,  they  have 
the  same  liberty  that  combined  capital 
has  to  support  their  interests  by  argu- 
ment, persuasion,  and  the  bestowal  or 
refusal  of  those  advantages  which  they 
otherwise  lawfully  control.'  The  terms 
'intimidation'  and  'coercion,'  so  fre- 
quently used  in  the  discussion  of  this 
question,  seem  to  me  to  have  no  appli- 
cation to  such  acts  as  were  here  com- 
mitted. One  cannot  be  said  to  be  'in- 
timidated' or  'coerced'  in  the  sense  of 
unlawful  compulsion  by  being  induced 
to  forego  business  relations  with  A, 
rather  than  lose  the  benefit  of  more 
profitable  relations  with  B.  It  is  equal- 
ly beside  the  question  to  speak  of 
'threats,'  where  that  which  is  threatened 
is  only  what  the  party  has  a  legal  right 
to  do.  It  may  be  that  the  combination 
of  great  numbers  of  men,  as  of  great 
amounts  of  capital,  has  placed  in  the 
hands  of  a  few  persons  an  immense 
power,  and  one  which,  in  the  interest  of 
the  general  welfare,  ought  to  be  limited 
and  controlled.  But  if  there  be,  in  such 
combinations,  evils  which  should  be  re- 
dressed, the  remedy  is  to  be  sought,  as 
to  some  extent  it  has  been  sought,  by 
legislation.  If  the  conditions  require 
new  laws,  those  laws  should  be  made 
by  the  lawmaking  power,  not  by  the 
courts." 

Angellotti,  J.,  said  that  he  concurred 
in  the  judgment  and  generally  in  what 
had  been  said  by  the  chief  justice  in  his 
opinion  upon  such  matters  as  were  ma- 
terial to  a  determination  of  the  appeal; 
that  the  only  material  question  in  the 
case  as  to  which  there  could  be  any 
doubt  was  whether  defendants  liad  been 
guilty  of  any  such  coercion  or  intimida- 
tion toward  the  patrons  of  the  plain- 
tiff, tending  to  injure  its  business,  as 
would  warrant  the  granting  of  relief 
by  injunction;  that  while  the  notice 
given  was  in  effect  a  statement  to  the 
effect  that  if  persons  notified  desired 
to  retain   union   men   in   their   employ 
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they  must  refrain  from  using  materials 
supplied  by  plaintiff,  and  was  thus  ef- 
fectual to  deprive  to  its  injury  of  the 
patronage  of  those  who  preferred  to 
retain  such  union  employees,  it  did  not 
constitute  the  coercion  or  intimidation 
as  to  which  the  courts  can  extend  re- 
lief. Continuing,  he  said:  "In  the  ab- 
sence of  statutory  prohibition  of  such 
combinations,  tlie  right  of  persons,  no 
matter  how  numerous,  to  voluntarily 
agree  among  themselves  to  withhold 
their  labor  from  anyone  for  any  reason 
they  see  fit,  and  voluntarily  abide  by 
such  agreement,  seems  clear.  The  deci- 
sions now  generally  recognize  that 
right,  so  far  as  an  employer  with  whom 
some  dispute  has  arisen,  and  who  re- 
fuses to  grant  demands  which  they  deem 
essential  to  their  interests,  is  con- 
cerned, even  though  the  effect  of  their 
refusal  to  worlc  for  him  would  be  most 
injurious  to  him.  If  he  yields  to  their 
demands,  he  may  be  said  to  have  been 
coerced  into  doing  so  by  the  fear  that, 
if  he  does  not,  he  will  not  be  able  to 
obtain  such  employees  as  will  enable 
him  to  properly  carry  on  his  business; 
but  this  is  not  the  kind  of  coercion 
of  which  the  courts  can  take  notice. 
Those  who  have  labor  to  give  have  the 
same  right  to  insist  upon  the  terms 
upon  which  it  shall  be  given  by  them, 
as  have  employers  to  refuse  to  employ 
except  upon  such  terms  as  they  see  fit 
to  make;  and  the  law  will  not  interfere 
with  either  class  in  the  lawful  exercise 
of  that  right.  Even  where  the  courts 
hold  that  the  motive  with  which  an 
otherwise  lawful  act  is  done  may  render 
the  act  unlawful,  it  is  held  that  there 
is  no  unlawful  motive  where  there  is  a 
mere  refusal  of  organized  labor  to  work 
for  one  who  refuses  to  concede  such 
terms  as  to  wages,  hours,  etc.,  as  they 
in  good  faith  demand,  for  the  purpose 
of  compelling  him  to  accede  to  more 
reasonable  terms.  But  in  this  state 
and  in  most  of  the  other  states,  the 
motive  with  which  a  lawful  act  is  done 
is  absolutely  immaterial.  Where  such 
is  the  rule,  the  right  of  persons  asso- 
ciated in  labor  unions  to  voluntarily 
withhold  their  labor  for  any  reason  and 
with  any  motive  would  appear  to  be  ab- 
solute; and,  after  careful  consideration 
of  the  authorities,  I  can  see  no  material 
distinction,  so  far  as  the  lawfulness  of 
the  act  is  concerned,  between  the  with- 
holding it  from  A,  with  whom  they  have 
some  dispute  arising  out  of  his  treat- 


ment of  union  labor,  and  withholding 
it  from  B  against  whom  they  have  no 
other  grievance  than  that  he  is  assist- 
ing A  by  trading  with  him.  That  their 
motive  in  withholding  it  from  B  is  to 
induce  A  to  accede  to  their  terms 
through  the  apprehended  loss  of  B's 
patronage  is  immaterial,  even  if  it  be 
conceded  that  there  is  anything  wrong 
in  such  a  motive,  which  I  do  not  grant. 
On  this  point  I  am  in  entire  accord 
with  the  views  expressed  by  Justice 
Sloss.  But,  regardless  of  this,  their 
simple  withholding  of  labor  being  law- 
ful, the  courts  will  not  inquire  into 
their  motives.  We  are,  of  course,  speak- 
ing of  cases  where  there  is  no  contract 
between  employer  and  employee  under 
the  terms  of  which  the  legal  obligation 
rests  upon  the  employees  to  continue 
work.  There  is  no  consideration  of  that 
kind  in  this  case,  and  we  need  not  con- 
sider how  it  would  affect  the  question. 
If  employees  thus  banded  together  have 
a  lawful  right  to  withhold  their  labor 
from  one  unless  he  refrains  from  pat 
ronizing  another,  there  can  be  nothing 
unlawful  in  their  simple  announcement 
that  they  intend  to  do  so.  It  may  be 
claimed  by  some  that  such  combinations 
of  labor  are  inimical  to  the  public  wel- 
fare; but  that,  it  appears  to  me,  is  pure- 
ly a  question  for  the  legislative  depart- 
ment of  the  government.  The  question, 
in  this  respect,  is  the  same  in  character 
as  would  arise  over  any  kind  of  com- 
bination for  business  purposes." 

In  this  opinion  Henshaw,  J.,  and 
Melvin,  J.,   concurred. 

Shaw,  J.,  dissenting,  said:  "The 
claim  of  the  defendants  appears  to  be 
that  these  notices  were  intended  for 
the  benefit  of  the  several  persons  to 
whom  they  were  sent,  to  warn  them 
of  the  consequences  that  might  attend 
their  patronizing  the  plaintiff,  so  that 
they  could  avoid  doing  so,  and  thereby 
escape  the  evil  results  that  would  other- 
wise come  to  them,  and  that  the  sending 
of  notices  for  such  a  purpose  is  not 
only  lawful  and  innocent,  but  praise- 
worthy as  well,  that  these  consequences 
would  not  come  as  a  result  of  any  act 
done  with  reference  to  the  parties 
warned,  but  as  the  result  of  conditions 
that  existed  under  the  union  rules  es- 
tablished long  before  any  difficulty  witli 
plaintiff  arose.  These  rules  seem  to  be 
regarded  as  of  similar  force  to  the  law 
of  the  land,  and  a  notice  not  to  disre- 
gard them  as  a  friendly  act  similar  to 
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a  notice  to  a  friend  not  to  violate  the 
law.  I  concede,  of  course,  that,  where 
a  strike  has  been  determined  upon,  the 
mere  sending  of  a  notice  of  the  fact 
is  not  unlawful  or  blameworthy,  and 
cannot  be  made  the  foundation  of  an 
action.  Perhaps  the  sending  of  these 
notices  under  some  circumstances  might 
have  been  considered  as  an  act  of  this 
character.  But,  under  the  circumstan- 
ces disclosed  in  this  case,  and  in  view 
of  the  findings  of  the  court,  which  show 
that  the  acts  of  the  defendants  were 
intended  to  coerce  plaintiff's  patrons  to 
cease  dealing  with  plaintiff  in  order  to 
injure  plaintiff  in  its  property  rights, 
the  conduct  of  the  defendants  must  be 
considered  as  malicious  and  unlawful. 
The  defendants  had  the  right,  by  lawful 
means,  to  persuade  or  induce  others 
to  cease  dealing  with  plaintiff,  although 
their  purpose  in  so  doing  was  to  injure 
the  plaintiff  in  its  business,  and  con- 
strain plaintiff  to  yield  to  their  de- 
mands in  regard  to  the  conduct  of 
plaintiff's  business.  It  is  only  when 
they  seek  to  accomplish  such  injury 
by  the  use  of  means  which  the  law  deems 
unlawful  that  their  action  to  that  end 
becomes  unlawful,  and  the  resulting  in- 
jury an  actionable  wrong.  The  entire 
case  depends  on  the  question  whether 
or  not  the  means  by  which  the  defend- 
ants induced  the  plaintiff's  customers  to 
cease  dealing  with  it  were  unlawful." 
He  further  said  that  where  one  per- 
son induces  another  to  do  an  act  in- 
jurious to  a  third  person,  the  mere  fact 
that  the  person  instigating  the  doing  of 
the  act  was  actuated  by  a  bad  motive 
or  by  malice  toward  the  third  person 
will  not  make  his  instigation  unlawful, 
but  that  to  make  such  instigation  un- 
lawful the  customer  must  be  induced  to 
cease  dealing  with  the  party  intended 
to  be  injured  by  means  of  some  force, 
intimidation,  or  coercion  which  destroys 
his  freedom  of  action,  and  constrains 
him  to  cease  such  dealing  when  he  does 
not  wish  to  do  so,  and  would  not  do 
so  except  for  the  constraint  put  upon 
him;  that  it  is  not  necessary,  in  order 
to  constitute  such  undue  influence  or 
coercion,  that  there  should  be  any  sort 
of  physical  violence  done  or  threatened, 
or  that  there  should  be  any  act  done  or 
threatened  which,  in  itself,  and  apart 
from  its  effect  in  controlling  the  action 
of  the  person  coerced,  would  be  unlaw- 
ful; but  that  it  is  suflBcient  if  the  acts 
threatened,    although    lawful,    were    of 


such  a  character  that,  if  done,  they 
would  cause  loss  or  injury  to  the  person 
threatened  of  so  serious  a  nature  that 
the  mere  threat  prevents  him  from  ex- 
ercising his  own  will  in  the  matter, 
and  causes  him,  against  his  will,  to  act 
injuriously  to  the  person  intended  to 
be  injured.  And  after  reviewing  a  num- 
ber of  decisions  tending  to  support  the 
principles  thus  laid  down,  he  said,  re- 
curring to  the  facts  of  the  case :  "It 
is  of  no  importance  that  the  rules  were 
adopted  without  special  reference  to 
the  plaintiff.  They  were  adopted  for 
the  express  purpose  of  being  put  in 
force  against  any  person  when  the  oc- 
casion should  arise  which  made  it  desir- 
able that  the  conduct  of  such  person 
should  be  influenced  or  controlled.  The 
effect  in  contemplation  of  law  is  the 
same  as  if  they  had  been  made  express- 
ly for  the  occasion  for  which  they  were 
used.  Nor  is  the  case  of  plaintiff  de- 
feated by  the  fact  that  the  only  act  done 
by  the  defendants  at  the  time  of  the 
boycott  was  the  sending  of  notices  that 
the  plaintiff  has  been  declared  unfair, 
without  threat  of  any  sort  accompany- 
ing it.  It  is  in  evidence  that  all  the 
persons  thus  notified  knew  of  the  pur- 
port and  effect  of  the  union  rules  which 
would  be  applied  in  such  a  case.  The 
defendants  had  created  this  engine  of 
oppression  for  use  at  any  time  they 
desired,  and  had  prepared  the  signal 
upon  which  it  was  to  become  active. 
The  parties  notified  were  aware  of  all 
this,  and  the  defendants  also  knew  that 
these  parties  had  this  knowledge.  Fur- 
ther words  were  unnecessary.  The 
threat  would  not  have  been  more  com- 
plete if  the  notice  had  expressly  stated 
that  all  business  with  the  Parkinson 
Company  must  stop  under  penalty  of  a 
strike  of  their  union  workmen.  The 
defendants  had  arranged  this  condition 
of  affairs.  They  cannot  escape  its  ef- 
fects on  the  ground  that  they  were  sim- 
ply giving  information  of  action  which 
would  inevitably  take  place,  and  were 
doing  it  for  the  benefit  of  the  contrac- 
tors, so  that  they  might  act  as  re- 
quested, and  thus  avoid  the  damages 
otherwise  ensuing.  If  the  action  of 
which  this  notice  was  given  had  been 
that  of  third  persons,  for  whom  defend- 
ants were  in  nowise  responsible  or 
with  whom  they  were  not  in  collusion, 
such  a  claim  might  stand.  But  the  ac- 
tion of  which  they  were  so  kindly  no- 
tifying the   contractors  was  their  own 
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action,  long  before  resolved  upon.  If 
they  had  no  right  to  act  in  this  manner 
for  this  purpose,  the  fact  that  it  was 
previously  arranged  or  decided  upon 
for  this  or  any  similar  occasion  was 
immaterial.  It  is  further  argued  that 
the  only  thing  vi'ith  which  the  custom- 
ers were  threatened  was  a  strike  of 
these  customers'  employees;  that  this 
threat  was  made  by  the  men  them- 
selves, through  their  agents,  authorized 
to  act  for  them;  and  that  they  had  a 
lawful  right  to  strike  at  any  time  and 
for  any  cause,  or  no  cause,  and  hence 
that  their  conduct  was  not  unlawful. 
The  principle  settled  by  the  cases  cited, 
however,  is  that,  while  men  have  a 
right  to  strike,  they  have  no  right  by 
that  means  to  coerce  their  employers  so 
as  to  compel  them  to  act  to  the  injury 
of  a  third  person.  The  fact  that  they 
were  to  strike  in  such  numbers  gave 
them  a  power  over  the  threatened  cus- 
tomers of  plaintiff,  which  constituted 
undue  influence  over  them,  or  coercion 
or  intimidation,  as  most  of  the  author- 
ities usually  express  it,  and  this  coer- 
cion, exercised  for  the  purpose  of  in- 
juring a  third  person,  is  an  unlawful 
act,  and  makes  the  resulting  injury  an 
unlawful  injury,  which  may  be  enjoined 
if  only  threatened,  and  which,  if  com- 
mitted, may  be  redressed  by  an  action 
for  damages.  It  is  the  control  of  an- 
other's conduct  against  his  will  that  is 
the  unlawful  element  in  the  proposi- 
tion. This  being  unlawful,  the  result- 
ing injury  to  a  third  person  is  unlawful, 
although  every  other  act  in  the  trans- 
action is  lawful  in  itself.  So  far  as 
this  unlawful  element  is  concerned,  it 
is  immaterial  whether  that  control  is 
obtained  by  fear  produced  by  the  im- 
mediate prospect  of  serious  pecuniary 
loss,  as  the  result  of  a  threatened 
strike,  or  by  fear  produced  by  a  threat 
of  bodily  injury." 

The  opinions  of  the  majority  of  the 
court  seem  to  put  the  decision  on  the 
ground  that  the  conduct  of  the  defend- 
ants was  justifiable  as  a  lawful  efi'ort 
to  promote  their  own  welfare,  and  that 
the  evidence  was  insufficient  to  support 
the  claim  that  the  acts  of  the  defend- 
ant were  inspired  by  express  malice, 
and  were  done  for  the  purpose  of  in- 
juring plaintiff,  and  not  for  the  benefit 
of  themselves;  and  thus  far  the  case  is 
perfectly  consistent  with  Quinn  v. 
Leathern.  But  they  go  further,  in  the 
attempt  to  justify  their  decision,  when 


they  take  the  position  that  the  right 
of  the  members  of  the  unions  to  refuse 
to  work  for  those  who  should  purchase 
materials  from  the  plaintiff  being  an 
absolute  one,  an  intent  to  injure  a  third 
person  by  its  exercise  cannot  render  it 
unlawful  as  to  such  third  person;  and 
therefore  that,  it  being  a  lawful  act,  a 
threat  to  do  it  could  not  work  coercion 
in  a  legal  sense.  The  weak  link  in  this 
chain  of  logic  is  the  assumption  that 
the  exercise  of  an  absolute  right  can 
never  infringe  upon  the  rights  of  third 
persons  indirectly  affected  thereby. 
This  assumption  seems  unwarrantable 
in  that  it  overlooks  the  fact  that  the 
exercise  of  such  a  right  may  operate 
to  control  another's  conduct  against  his 
will,  and  that  it  may  be  so  exercised 
with  the  direct  intention  of  thereby  in- 
flicting loss  upon  a  third  person.  The 
necessary  implication  is  that  one  has 
a  right  to  enjoy  business  relations  with 
his  fellow  men  only  upon  the  suffer- 
ance, not  of  themselves,  but  of  those 
whose  relation  to  them  is  such  as  to 
enable  them  to  control  their  conduct, — 
a  sufferance  which  may  at  any  time, 
and  for  any  reason,  or  no  reason  what- 
ever, be  withdrawn.  Such  a  condition 
might  become  intolerable.  It  wou\d 
leave  the  individual  to  the  tyranny  «f 
the  mob, — a  tyranny  far  worse  than 
that  of  the  most  absolute  ruler,  because 
unrestrained  by  the  fear  of  consequen- 
ces. 

The  position  taken  in  the  foregoing 
case  is  reafiirmed  in  Pierce  v.  Stable- 
men's Union  (1909)  156  Cal.  70,  10.3 
Pac.  324,  in  which,  in  holding  an  in- 
junction against  "intimidating,  harass- 
ing, or  interfering  with  any  customer  or 
customers,  patron  or  patrons,  of  plain- 
tiffs, in  connection  with  the  business  of 
plaintiffs,  either  by  boycott  or  by 
threats  of  boycott,  or  by  any  other 
threats,"  to  be  too  broad,  it  is  said: 
"The  right  of  united  labor  to  strike,  in 
furtherance  of  trade  interests  (no  con- 
tractual obligation  standing  in  the 
way),  is  fully  recognized.  The  reason 
for  the  strike  may  be  based  upon  the 
refusal  to  comply  with  the  employees' 
demand  for  the  betterment  of  wages, 
conditions,  hours  of  labor,  the  discharge 
of  one  employee,  the  engagement  of  an- 
other,— any  one  or  more  of  the  multi- 
farious considerations  which  in  good 
faith  may  be  believed  to  tend  toward 
the  advancement  of  the  employees. 
Aiter   striking,   the   employee   may  en- 
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the  decision  that  the  conduct  of  defendants  was  unlawful  was  based 
on  a  finding  of  fact  as  to  the  existence  of  an  unlawful  purpose,  or 


gage  in  a  boycott,  as  that  word  is  here 
employed.  As  here  employed,  it  means 
not  only  the  right  to  the  concerted 
withdrawal  of  social  and  business  inter- 
course, but  the  right  by  all  legitimate 
means — of  fair  publication,  and  fair 
oral  or  written  persuasion — to  induce 
others  interested  in,  or  sympathetic 
with,  their  cause,  to  withdraw  their 
social  intercourse  and  business  patron- 
age from  the  employer.  They  may  go 
even  further  than  this,  and  request  of 
another  that  he  withdraw  his  patronage 
from  the  employer,  and  may  use  the 
moral  intimidation  and  coercion  of 
threatening  a  like  boycott  against  him 
if  he  refuses  so  to  do.  This  last  prop- 
osition necessarily  involves  the  bring- 
ing into  a  labor  dispute  between  A  and 
B,  C,  who  has  no  difference  with  either. 
It  contemplates  that  C,  upon  the  re- 
quest of  B,  and  under  the  moral  in- 
timidation lest  B  boycott  him,  may 
thus  be  constrained  to  withdraw  his 
patronage  from  A,  with  whom  he  has 
mo  controversy.  This  is  the  'secondary 
boycott,'  the  legality  of  which  is  vig- 
orously denied  by  the  English  courts, 
the  Federal  courts,  and  by  the  courts 
of  many  of  tlie  states  of  this  nation. 
Without  presenting  the  authorities, 
which  are  multitudinous,  suflBce  it  to 
•state  the  other  view,  in  language  of 
the  President  of  the  United  States,  but 
recently  uttered:  'A  body  of  workmen 
are  dissatisfied  with  the  terms  of  their 
employment.  They  seek  to  compel  their 
•employer  to  come  to  their  terms  by 
striking.  They  may  legally  do  so.  The 
loss  and  inconvenience  he  suffers  he 
cannot  complain  of.  But  when  they 
seek  to  compel  third  persons,  who  have 
no  quarrel  with  their  employer,  to 
withdraw  from  all  association  with  him 
hy  threats  that,  unless  such  third  per- 
sons do  so,  the  workmen  will  inflict 
similar  injury  on  such  third  persons, 
the  combination  is  oppressive,  involves 
duress,  and,  if  injury  results,  it  is  ac- 
tionable.' President  Taft,  McClure's 
Magazine,  June,  1909,  p.  204.  Notwith- 
■standing  the  great  dignity  which  at- 
taches to  an  utterance  such  as  this, 
which,  as  has  been  said,  is  but  the 
expression  of  numerous  courts  upon  the 
Rubiect-matter,  this  court,  after  great 
•deliberation,  took  what  it  believed  to  be 


the  truer  and  more  advanced  ground, 
above  indica^ted  and  fully  set  forth  in 
J.  F.  Parkinson  Co.  v.  Building  Trades 
Council  (1908)  154  Cal.  581,  21  L.E.A. 
(N.S.)  550,  98  Pac.  1027,  16  Ann.  Gas. 
1165.  In  this  respect  this  court  recog- 
nizes no  substantial  distinction  between 
the  so-called  primary  and  secondary 
boycott.  Each  rests  upon  the  right  of 
the  union  to  withdraw  its  patronage 
from  its  employer,  and  to  induce  by  fair 
means  any  and  all  other  persons  to  do 
the  same,  and,  in  exercise  of  those 
means,  as  the  unions  would  have  the  un- 
questioned right  to  withhold  their  pat- 
ronage from  a  third  person  who  con- 
tinued to  deal  with  their  employer,  so 
they  have  the  unquestioned  right  to 
notify  such  third  person  that  they  will 
withdraw  their  patronage  if  he  continues 
so  to  deal."  From  this  conclusion,  how- 
ever, Shaw,  J.,  dissented  upon  tlie 
ground  that  the  means  employed  for 
the  coercion  or  intimidation  of  a  third 
person  in  a  "secondary  boycott"  are  un- 
lawful whenever  they  are  such  as  are 
calculated  to,  and  actually  do,  destroy 
his  free  will  and  cause  him  to  act  con- 
trary to  his  own  volition  in  his  own 
business,  to  the  detriment  of  the  person 
toward  whom  the  main  boycott  or  strike 
is  directed;  saying  that  a  close  analysis 
of  the  cases  on  the  subject  shows  that 
the  supreme  court  of  California  stands 
alone. 

3  In  Lindsay  dc  Co.  v.  Montana  Feder- 
ation of  Labor  (1908)  37  Mont.  264, 
18  L.R.A.(N.S.)  707,  127  Am.  St.  Kep. 
722,  96  Pac.  127,  it  was  held  that  a 
combination  of  workmen  to  withdraw 
their  patronage  from  a  merchant  and 
from  those  who  deal  with  him  is  not  an 
unlawful  act  which  equity  may  enjoin. 
The  reasoning  on  which  the  court  bases 
its  conclusion  is,  that  it  is  not  necessa- 
rily unlawful  for  many  to  combine  to  do 
what  any  one  of  them  alone  might  lav,-- 
fully  do;  and  that  therefore  a  labor  or- 
ganization may,  in  furtherance  of  the 
objects  of  its  existence,  divert  the  trade 
of  third  parties  from  one  with  whom  it 
is  in  controversy,  so  long  as  the  means 
used  to  make  the  boycott  effective  are 
not  illegal.  This  decision  seems  clearly 
to  recognize  the  existence  of  a  right  in 
a  labor   union  which  may   lawfullj'  bo 
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upon  the  denial  as  a  matter  of  law  of  the  existence  of  any  right  capa- 
ble of  exercise  for  a  lawful  purpose.*  Others  clearly  deny  that  the- 
conduct  of  a  labor  union  in  instituting  a  secondary  boycott  is  justi- 
fiable as  an  act  of  competition.* 


exercised,  notwithstanding  it  may  cause 
loss  to  another. 

4  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748  (an 
action  for  an  injunction)  ;  Wilson  v. 
Hey    (1908)     232    111.    389,    16    L.R.A. 

(N.S.)  85,  122  Am.  St.  Eep.  119,  83  N. 
E.  928,  13  Ann.  Cas.  82  (action  for  an 
injunction)  ;     Matthews    v.    Shanklcmd 

(1898)  25  Misc.  604,  56  N.  Y.  Supp.  123 

(motion  to  vacate  preliminary  injunc- 
tion) ;  Patterson  v.  Building  Trades 
Council    (1902)     11    Pa.    Dist.    E.    500 

(motion  to  continue  preliminary  in- 
junction) ;  Loewe  v.  California  State 
Federation  of  Labor  ( 1905 )   139  Fed.  71 

(motion  for  preliminary  injunction)  ; 
Rocky  Mountain  Bell  Teleph.  Co.  v. 
Montana  Federation  of  Labor  (1907) 
156  Fed.  809  (action  for  an  injunction). 

5  In  Hopkins  v.  Oxley  Stave  Co. 
(1897)  28  C.  C.  A.  99,  49  U.  S.  709, 
83  Fed.  912  (a  suit  for  an  injunction), 
the  court  held  that  the  conduct  of  labor 
organizations  in  declaring  a  boycott,  to 
be  made  effective  by  refusal  to  purchase 
products  packed  in  machine-made  casks 
or  barrels,  and  by  notifying  complain- 
ant's customers  of  an  intention  to  do 
so,  is  not  justifiable  on  the  ground  that 
the  acts  contemplated  were  legitimate 
and  lawful  means  to  prevent  a  possible 
future  decline  in  wages,  and  to  secure 
employment  for  a  greater  number  of 
coopers. 

The  existence  of  a  right  to  divert  the 
trade  of  persons  not  directly  interested 
in  an  industrial  dispute  is  denied  in 
Iron  Molders'  Union  v.  Allis-Chalmers 
Co.  (1908)  20  L.R.A.(N.S.)  315,  91  C. 
C.  A.  631,  166  Fed.  45,  in  which  the 
court  said:  "Dividends  and  wages  must 
both  come  from  the  joint  product  of 
capital  and  labor;  and  in  the  struggle 
wherein  each  is  seeking  to  hold  or  en- 
large his  ground,  we  believe  it  is  fun- 
damental that  one  and  the  same  set  of 
rules  should  govern  the  action  of  both 
contestants.  For  instance,  employers 
may  lock  out  (or  threaten  to  lock  out) 
employees  at  will,  with  the  idea  that 
idleness  will  force  them  to  accept  low- 
er wages   or  more   onerous   conditions; 


and  employees   at  will  may  strike    (or 
threaten  to  strike),  with  the  idea  that 
idleness    of    the    capital    involved    will 
force  employers  to  grant  better  terms. 
These   rights    (or   legitimate   means   of 
contest)     are    mutual    and    are    fairly 
balanced  against  each  other.    Again,  au. 
employer  of  molders,  having  locked  out 
his  men,  in  order  to  effectuate  the  pur- 
pose of  his  lockout,  may  persuade   (but. 
not   coerce)    other   foundrymen   not   to 
employ  molders  for  higher  wages  or  on 
better   terms   than   those  for   which   he- 
made  his  stand,  and  not  to  take  in  his 
late  employees  at  all,  so  that  they  may 
be  forced   back   to   his   foundry   at   his- 
own  terms;  and  molders,  having  struck,, 
in  order  to  make  their  strike  effective, 
may   persuade    (but   not   coerce)    other 
molders  not  to  work  for  less  wages  or 
under  worse  conditions  than  those  for 
which  they  struck,  and  not  to  work  for 
their  late  employer  at  all,   so  that  he 
may  be  forced  to  take  them  back  into 
his  foundry  at  their  own  terms.     Here,, 
also,  the  rights  are  mutual  and  fairly 
balanced.     On  the  other  hand,   an  em- 
ployer, having  locked  out  his  men,  will 
not  be  permitted,  though  it  would  re- 
duce their  fighting  strength,  to  coerce 
their  landlords  and  grocers  into  cutting 
off   shelter    and   food;    and    employees,, 
having   struck,   will   not   be   permitted, 
though  it  might  subdue  their  late  em- 
ployer, to  coerce  dealers  and  users  into- 
starving  his   business.     The  restraints,, 
likewise,  apply  to  both  combatants  and 
are  fairly  balanced.    These  illustrations,, 
we  believe,  mark  out  the  line  that  must 
be   observed   by  both.     In   contests  be- 
tween capital  and  labor  the  only  means 
of  injuring  each  other  that  are  lawful" 
are    those    that    operate    directly    and 
immediately  upon  the  control  and  sup- 
ply of  work  to  be  done  and  of  labor  -to- 
do  it,  and  thus  directly  affect  the  ap- 
portionment  of  the   common   fund;    for 
only  at  this  point  exists  the  competi- 
tion the  evils  of  which  organized  society 
will   endure,   rather   than   suppress  the 
freedom  and  initiative  of  the  individu- 
al." 

It  was  held  in  this  case  that  striking 
employees  would  not  be  enjoined  from; 
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2733.  — iunder  penalty  of  losing  patronage. — Where  the  action  ia 
taken  for  the  purpose  of  furthering  the  legitimate  interests  of  the 
members  of  an  association,  even  though  their  purpose  is  a  selfish  one^ 
the  association  may  notify  a  person  of  their  intention  to  withdraw 
their  patronage  unless  he  shall  refrain  from  dealing  with  their  com- 
petitors;^ although,  where  the  object  of  the  combination  is  an  un- 
lawful one,  they  may  not  do  so.*  But  persons  who  do  not  sustain  the 
relation  of  trade  competitors  towards  the  person  against  whom  their 


inducing  employees  in  factories  where 
their  former  employer  was  attempting 
to  get  work  done  to  fill  his  contracts, 
to  refrain  from  working  on  it, — appar- 
ently on  the  theory  that  the  strikers 
and  their  former  employer  were  com- 
petitors with  respect  to  the  work  to  be 
done,  the  court  saying:  "Appellants 
were  aiming  to  prevent,  and  appellee 
to  secure,  the  doing  of  certain  work  in 
which  the  skill  of  appellants'  trade  was 
necessary.  Here  was  the  ground  of  con- 
troversy, and  here  the  test  of  endurance. 
If  appellee  had  the  right  (and  we  think 
the  right  was  perfect)  to  seek  the  aid 
of  fellow  foundrymen  to  the  end  that 
the  necessary  element  of  labor  should 
enter  into  appellee's  product,  appellants 
had  the  reciprocal  right  of  seeking  the 
aid  of  fellow  molders  to  prevent  that 
end.  To  whatever  extent  employers  may 
lawfully  combine  and  co-operate  to  con- 
trol the  supply  and  the  conditions  of 
work  to  be  done,  to  the  same  extent 
should  be  recognized  the  right  of  work- 
men to  combine  and  co-operate  to  con- 
trol the  supply  and  the  conditions  of  the 
labor  that  is  necessary  to  the  doing 
of  the  work." 

See  also  Thomas  v.  Cincinnati,  "N.  0. 
&  T.  P.  R.  Co.  (1894)  4  Inters.  Com. 
Kep.  788,  62  Fed.  803;  Alfred  W.  Booth 
&  Bro.  V.  Burgess  (1906)  72  N.  J.  Eq. 
181,  65  Atl.  226. 

1  In  Maoawley  Bros.  v.  Tierney 
(1895)  19  R.  I.  255,  37  L.R.A.  455,  61 
Am.  St.  Rep.  770,  33  Atl.  1,  it  is  held 
that  notice  by  a  plumbers'  association 
that  it  will  withdraw  its  patronage 
from  wholesale  dealers  who  are  not 
members  of  the  association  is  not  un- 
lawful, although  the  cause  and  excuse 
for  the  notice  are  the  selfish  purpose 
of  the  association  to  rid  its  members 
of  the  competition  of  those  who  are  not 
members. 

The  acts  of  retail  dealers  in  agreeing 
among   themselves    that   they    will    not 


purchase  merchandise  from  wholesalers 
afid  jobbers  who  sell  to  catalogue  or 
mail  order  houses,  in  corresponding 
with  jobbers  and  wholesalers,  stating 
that  they  are  opposed  to  said  whole- 
salers and  jobbers  selling  to  such 
houses,  and  requesting  the  former  not 
to  sell  to  the  latter,  and  in  informing 
each  other  as  to  what  wholesalers  and 
jobbers  to  sell  such  houses,  are  legiti- 
mate acts  of  trade  competition.  Mont- 
gomery Ward  &  Go.  v.  South  Dakota: 
Retail  Merchants'  &  H.  Dealers'  Asso. 
(1907)  150  Fed.  413. 

One  may  lawfully  represent  to  drum- 
mers that  he  will  not  deal  with  the' 
houses  which  they  represent  if  they  sell 
to  his  competitors.  Lewis  v.  Huie- 
Bodge  Lumber  Co.  (1908)  121  La.  658, 
46  So.  685.  Compare  Wehi  v.  Drake 
(1899)  52  La.  Ann.  290,  26  So.  791, 
under  note,  3,  infra. 

In  Scottish  Go-op.  Soc.  v.  Glasgom 
Fleshers'  Asso.  ( 1898 )  35  Sc.  L.  R.  645, 
cited  in  Quinn  v.  Leathern  [1901]  A.  C. 
539,  1  B.  R.  C.  241.  some  butchers  in- 
duced some  salesmen  not  to  sell  meat 
to  the  plaintiffs,  the  means  employed 
being  a  threat  that  if  the  salesmen 
should  continue  to  sell  meat  to  the 
plaintiffs,  they,  the  butchers,  would  not 
buy  from  the  salesmen.  It  was  held 
that  the  plaintiffs  had  no  cause  of  ac- 
tion, although  the  butchers'  object  was 
to  prevent  the  plaintiffs  from  buying 
from  co-operative  societies  in  competi- 
tion with  themselves,  and  the  defend- 
ants were  acting  in  concert. 

2  In  Walsh  v.  Association  of  Master 
Plumbers  (1902)  97  Mo.  App.  280,  71 
S.  W.  455,  it  was  held  that  an  associa- 
tion of  builders,  alleged  to  be  for  the 
purpose  "of  fixing  prices  and  limiting  the 
production  of  plumbers'  supplies,  can- 
not, in  the  exercise  of  their  right  to 
compete  with  nonmembers,  refuse  to 
purchase  supplies  from  wholesalers  who 
shall     supply     nonmembers,     in     conse- 
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action  is  directed  cannot  combine  to  notify  third  persons  not  to  deal 
with  such  person  under  penalty  of  losing  patronage.'  And  even 
where  the  action  would  be  otherwise  justifiable,  persons  acting  in 
combination  may  not  take  the  course  herein  under  consideration, 
where  the  primary  purpose  is  to  injure  the  person  boycotted,  rather 
than  to  benefit  themselves.* 

In  a  Pennsylvania  case,*  where  it  seems  to  have  been  assumed  as  a 
matter  of  law  that  the  purpose  was  to  advance  the  interests  of  the 
employers  rather  than  to  inflict  injury  upon  the  workmen,  it  was 
held  that  the  sending  of  notices  to  wholesalers  that  members  of  an 
employers'  association,  formed  to  resist  the  demand  by  workmen  of 
an  increase  in  wages,  would  withdraw  their  patronage  if  sales  should 
be  made  to  persons  acquiescing  in  the  workmen's  demand,  was  not 
an  unlawful  act. 

As  pointed  out  in  the  preceding  section,  the  courts  disagree  both 
as  to  the  extent  'of  one's  right  to  immunity  from  interference  with  his 
business  relations  with  third  persons  and  as  to  the  existence  of  a 
competitory  relation  between  labor  unions  and  employers,  which  will 
form  a  basis  for  justification  of  acts  of  interference  with  an  employ- 
er's trade  relations  with  third  persons.  Accordingly,  in  some  cases 
it  is  held  that  members  of  a  labor  union  may  lawfully  combine  to 
refrain  from  patronizing  those  who  may  have  dealings  with  one  with 

quence  of  which  a  nonmember  is  unable  ness  with  the  complainant  was  unlaw- 

to  purchase  supplies.  ful. 

In   KlingeVs   Pharmacy   v.   Sharp    d  A  petition  alleging  that,  the  plaintiff 

Dohme    (1906)    104  Md.  218,   7  L.R.A.  having   incurred  the   ill-will  of   certain 

(N.S.)    976,   118  Am.  St.  Rep.  399,  64  persons,  they  determined  to  destroy  his 

Atl.  1029,  9  Ann.  Cas.  1184,  it  was  held  hotel  busimiss,   and  proceeded  to  carry 

that    injury    caused    to    a    retail    mer-  said  determination  into  effect  by  giving 

chant  because  of  inability  to  purchase  it  to  be  understood  that  they  would  buy 

goods    on    account    of    a    combination  no   goods   from   drummers   who   should 

among  other  retail  and  wholesale  mer-  stop    at   his   hotel,    and   by   dissuading 

chants  for  the  purpose  of  maintaining  drummers   from  patronizing  him,  with 

maximum  prices  for  the  goods  dealt  in  the  result  that  he  was  obliged  to  close 

by  them,  to  be  made  effectual  by  refusal  his  hotel  for  lack  of  patronage,  states 

to  deal  with  persons  who  will  not  agree  a    cause    of    action.      Webb    v.    Drakr 

to  maintain  prices,   and  by  threats  to  (1899)    52   La.   Ann.   290,   26   So.   791. 

boycott  wliolesalers  who  deal  with  them,  2°'"^,^^^''^/'^"'**  \  ^"'""^O'^ffe  Lumber 

gives  a  right  of  action.  under  note  1               '    ^^^'    ^^            ^^°' 

3  In  Baldwin  v.  Escanaba  Liquor  Deal-  .„       „  0700   "^'l'"" 

ers'  Asso.    (1911)   165  Mich.  98,  130  N.  .%^l  »  ^'Jt'''  ",,„„.,   „.  _      .„„ 

TIT    CIA        1,-  t,                        4.-        1,      4.1,  °  Cote  V.  Murphy     1894     159  Pa.  420, 

W.   214    which   was   an   action   by   the  33  l.r.a.  135,  39  Am.  St.  Rep.  686,  28 

proprietor  of  a  newspaper  who  had  m-  ^^1.  190.     This  was  an  action  for  dam- 

curred  the  enmity  of  a  liquor  dealers  ^ges,  in  which  the  court  below  directed 

association,  it  was  held  that  the  convey-  ^  verdict  for  the  plaintiff,  and  in  which 

ance  of  an  intimation  to  customers  of  the  supreme  court  held  that  a  verdict 

the   complainant  that  they  would   lose  should   have   been   directed   for   defend- 

patronage  unless  they  ceased  to  do  busi-  ants. 
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whom  they  are  in  controversy,  and  may  announce  their  intention  of 
doing  so/  while  in  other  cases'  a  contrary  conclusion  is  reached. 


*  J.  F.  Parkinson  Co.  v.  Buildinq 
Trades  Council  (1908)  154  Cal.  581, 
21  L.R.A.(N.S.)  550,  98  Pac.  1027,  16 
Ann.  Cas.  1165  (for  full  statement  of 
which  see  §  2732,  note  2,  ante)  ;  tierce 
V.  Stablemen's  Union  (1909)  156  Cal. 
70,  103  Pac.  324;  Lindsay  &  Co.  v.  Mon- 
tana Federation  of  Labor  (1908)  37 
Mont.  264,  18  L.R.A.(N.S.}  707,  127 
Am.  St.  Rep.  722,  96  Pac.  127. 

7  The  extent  of  the  right  of  a  labor 
union  to  enforce  compliance  with  its 
demands  by  withholding  patronage  is 
discussed  by  Van  Orsdel,  J.,  in  his  con- 
curring opinion  in  American  Federation 
of  Labor  v.  Buck's  Stove  dc  Range  Co. 
(1909)  33  App.  D.  C.  83,  32  L.E.A. 
(N.S.)  748,  as  follows:  "Applying  the 
same  principle  [as  underlies  tlie  right  of 
laboring  men  to  organize  and  to  conduct 
peaceable  strikes],  I  conceive  it  to  be 
the  privilege  of  one  man,  or  a  number 
of  men,  to  individually  conclude  not  to 
patronize  a  certain  person  or  corpora- 
tion. It  is  also  the  right  of  these  men 
to  agree  together,  and  to  advice  others, 
not  to  extend  such  patronage.  That  ad- 
vice may  be  given  by  direct  communica- 
tion or  through  the  medium  of  the 
press,  so  long  as  it  is  neither  in  the  na- 
ture of  coercion  nor  a  threat.  As  long 
as  the  actions  of  this  combination  of 
individuals  are  lawful,  to  this  point  it 
is  not  clear  how  they  can  become  un- 
lawful because  of  their  subsequent  acts 
directed  against  the  same  person  or 
corporation.  To  this  point,  there  is  no 
conspiracy, — no  boycott.  The  word 
'boycott'  is  here  used  as  referring  to 
what  is  usually  understood  as  'the  sec- 
ondary boycott;'  and,  when  used  in  this 
opinion,  it  is  intended  to  be  employed 
exclusively  in  that  sense.  It  is,  there- 
fore, only  when  the  combination  be- 
comes a  conspiracy  to  injure  by  threats 
and  coercion  the  property  rights  of  an- 
other, that  the  power  of  the  courts  can 
be  invoked.  This  point  must  be  passed 
before  the  unlawful  and  unwarranted 
acts  which  the  courts  will  punish  and 
restrain  are  committed." 

The  same  limitation  of  the  right  to 
induce  the  public  not  to  patronize  was 
also  recognized  and  stated  by  the  court 
in  Matthews  v.  Hliankland  (1898)  25 
Misc.  604,  56  N.  Y.  Supp.  123,  wherein 
the  court  refused  to  vacate  a  prelimi- 


nary injunction  issued  restraining  de- 
fendant labor  unions  from  carrying  into 
effect  and  further  prosecuting  a  boycott 
of  a  newspaper,  the  purpose  of  the  boy- 
cott being  to  equalize  wages  of  the  em- 
ployees and  to  unionize  the  plant.  In 
this  case  the  labor  unions,  not  only  as 
organizations,  boycotted  the  paper,  but 
also  took  action  by  way  of  resolution  to 
the  effect  that  the  members  of  such 
unions  would  not  patronize  any  firm 
that  might  use  this  paper  as  an  adver- 
tising medium.  Copies  of  these  resolu- 
tions of  the  different  unions  were  sent 
to  the  patrons  of  the  paper,  and  boy- 
cotts were  established  and  actively  en- 
forced against  patrons  of  the  paper. 
The  decision  of  the  court  was  based  on 
the  ground  that  both  the  purpose  sought 
to  be  attained  and  the  means  used  were 
unlawful.  These  facts  were  said  by  the 
court  to  show  that  the  labor  unions  had 
overstepped  the  bounds  of  prudence  and 
of  law  in  order  to  gain  their  object,  and 
had  gone  beyond  mere  persuasion,  mere 
moral  force,  and  threatened,  intimidat- 
ed, and  frightened  patrons  of  the  paper 
into  ceasing  to  give  it  patronage  or  sup- 
port. The  right  of  the  labor  organiza- 
tions, however,  to  refuse  to  patronize 
the  paper  and  to  give  support  to  any 
patron  of  the  paper,  was  expressly 
recognized;  but  the  right  to  go  farther 
than  this,  by  actively  boycotting  pa- 
trons of  the  paper  and  pursuing  a  course 
that  indicated  an  intent  to  annihilate 
the  paper  as  well  as  all  who  might  pat- 
ronize it,  was  denied. 

With  substantially  the  same  limita- 
tion, this  doctrine  was  recognized  in 
State  V.  Stockford  (1904)  77  Conn.  227, 
107  Am.  St.  Rep.  28,  58  Atl.  769,  in 
which  the  purpose  sought  to  be  attained 
was  said  to  be  a  lawful  purpose;  and 
the  question  before  the  court  was 
whether  or  not  the  means  used  to  ac- 
complish the  purpose  was  unlawful  and 
a  crime,  within  the  provisions  of  a  stat- 
ute of  that  state  that  every  person  who 
shall  threaten  ,  or  use  any  means  to 
intimidate  any  person,  to  compel  such 
person  against  his  will  to  do  or  abstain 
from  doing  any  act  which  such  person 
has  a  legal  right  to  do,  or  shall  per- 
sistently follow  such  person  in  a  dis- 
orderly manner,  or  injure,  or  threaten 
to   injure,  his  property  with   intent  to 
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It  has  been  held  that  an  employer  has  a  right  of  action  against  a 
union  which  has  threatened  to  boycott  any  boarding-house  keeper 


intimidate  him,  shall  be  fined,  etc.  The 
court  said  that  it  was  the  right  of  the 
members  of  these  unions  to  solicit  the 
business  which  is  being  done  by  the  em- 
ployers, who  are  liverymen  and  team 
owners,  "and  induce  their  customers  by 
fair  means  to  employ  the  defendants 
and  their  friends;  but  that  a  combina- 
tion to  do  these  things  by  threats  and 
intimidation  was  a  criminal  combina- 
tion." 

This  case  seems  to  be  a  relaxation  of 
the  doctrine  stated  in  a  prosecution  for 
conspiracy  under  the  same  statute,  in 
fitate  V.  Glidden  (1886)  55  Conn.  46,  3 
Am.  St.  Rep.  23,  8  Atl.  890,  which  case 
has  been  frequently  cited  by  such  cases 
as  have  enunciated  the  doctrine  that  at- 
tempts to  divert  trade,  without  refer- 
ence to  the  means  used,  are  unlawful; 
although,  so  far  as  the  facts  are  con- 
cerned, the  case  can  hardly  be  said  to 
be  authority,  because  the  prosecution 
was  under  the  statutory  provision 
above  mentioned.  The  language  of  the 
court,  however,  tends  to  support  the 
doctrine  of  these  cases. 

In  the  case  last  above  cited,  where  a 
labor  union  sought  to  compel  a  dis- 
charge of  nonunion  workmen,  and  the 
employment  of  members  of  the  union, 
and  in  pursuance  of  such  purpose 
threatened  to  boycott  the  patrons  of  the 
employer,  it  was  said  that  prima  facie 
such  conduct  must  be  regarded  as  ma- 
licious and  corrupt,  and  that  the  pur- 
pose of  the  conspiracy,  or  the  means  by 
which  it  was  to  be  accomplished,  or 
both,  were  unlawful. 

In  Wilson  v.  Eey  (1908)  232  111.  389, 
16  L.R.A.fN.S.)  85,  122  Am.  St.  Rep. 
119,  83  N.  E.  928,  13  Ann.  Cas.  82,  it 
is  held  that  a  labor  union  may  not 
lawfully  notify  customers  not  to  deal 
with  a  person  whom  it  has  put  on  the 
unfair  list,  although  no  threat  accom- 
panies the  notice,  if  the  persons  receiv- 
ing it  understand  that  injury  will  re- 
sult to  those  failing  to  comply  with  it. 
The  court  said:  "It  is  not  wrong  for 
members  of  a  union  to  cease  patroniz- 
ing anyone  when  they  regard  it  for  their 
interest  to  do  so,  but  they  have  no 
right  to  compel  others  to  break  off  busi- 
ness relations  with  the  one  from  whom 
they  had  withdrawn  their  patronage, 
and  to  do  this  by  unlawful  means,  with 


a  motive  of  injuring  such  person.  Such 
means,  as  giving  notices  which  excite 
the  fear  or  reasonable  apprehension  of 
other  persons  that  their  business  will 
be  injured  unless  they  do  break  off  such 
relations  or  cease  patronizing  another, 
are  wrong  and  unlawful." 

In  considering  the  sufficiency  of  an 
indictment  for  a  violation  of  §  168  of 
the  New  York  Penal  Code,  which  makes 
it  unlawful  to  conspire  to  prevent  an- 
other from  exercising  a  lawful  trade 
or  calling,  or  doing  any  other  lawful 
act,  by  force,  threats,  or  intimidation, 
the  court,  in  People  v.  McFarlin  (1904) 
43  Misc.  591,  89  N.  Y.  Supp.  527,  said: 
"The  precise  dividing  line  may  not  be 
always  easy  to  point  out  with  academic 
precision,  but  I  apprehend  that  in  each 
ease,  as  it  arises,  a,  question  for  the 
jury  is  likely  to  be  presented,  whether 
the  persons  accused  were  only  doing 
what  they  had  the  right  to  do  in  be- 
stowing their  favor  upon  their  friends, 
and  withholding  their  business  and  ben- 
eficial intercourse  from  those  whom 
they  believed  to  be  unfriendly,  or 
whether,  on  the  other  hand,  their  im- 
mediate object  and  intent  was  to  injure 
another  in  his  trade  or  business,  and 
the  means  employed  exceeded  the  exer- 
cise of  inherent  rights,  and  were  ma- 
liciously directed  to  that  specific  end. 
.  .  .  In  so  far  as  the  threats  against 
the  manufacturers  were  confined  to  the 
withdrawal  of  the  union  men  from  their 
employ,  and  the  withdrawal  of  all  busi- 
ness relations  and  intercourse  between 
the  union  men  and  said  manufacturers 
unless  their  demands  were  complied 
with,  no  law  was  violated,  and  no  illegal 
act  threatened.  And  it  has  been  said  that 
they  may  lawfully  use  fair  argument 
and  persuasion  to  influence  their  friends 
to  withdraw  their  patronage  from  the 
manufacturers  in  order  to  bring  them 
to  terms.  But  to  go  further,  and  threat- 
en the  manufacturers  with  business  an- 
nihilation, with  the  waging  of  a  war  of 
destruction  against  them  by  the  mali- 
cious use  of  the  boycott,  compelling 
would-be  customers  to  desist  from  pur- 
chasing because  of  fear  induced  by 
threats  that,  if  they  do  purchase,  the 
full  power  of  the  organization  will,  be 
focused  and  projected  against  them,  to 
their  destruction, — such  action  has  nev- 


2733] 


BOYCOTTS. 


8477 


who  entertains,  or  any  merchant  who  supplies  with  the  necessities 
of  life,  workmen  in  his  employ.* 


•er  been  called  legal  by  any  court,  so  far 
as  my  investigation  has  disclosed,  but 
on  the  contrary,  was  condemned  at  com- 
mon law,  and  has  been  declared  illegal 
by  modern  text  writers,  and  in  a  large 
number  of  recent  decisions  by  judicial 
tribunals  worthy  of  the  highest  respect." 
In  Loewe  v.  California  State  Federa- 
tion of  Laior  (1905)  139  Fed.  71,  which 
was  a  motion  for  a.  preliminary  injunc- 
tion against  a  boycott  of  complainant 
on  the  part  of  organized  labor,  which 
•did  not  stop  with  a  mere  refusal  to  pur- 
chase his  product,  but  extended  to  a 
refusal  to  deal  with  anyone  who  should 
handle  it,  the  court  said,  in  reply  to 
the  contention  that  the  allegation  of 
the  bill  of  complaint  and  the  support- 
ing affidavits  were  insufficient  to  justify 
the  court  in  issuing  a  temporary  in- 
junction, in  that  it  did  not  appear  that 
any  force,  threat,  or  intimidation  had 
been  used  by  the  defendants  to  enforce 
tlie  alleged  boycott  again ts  the  product 
of  complainant's  factory,  but  that  all 
that  had  been  done  by  the  labor  organi- 
zations named  in  the  bill  was  to  urge 
upon  the  friends  of  labor  to  use  their 
patronage  for  the  benefit  of  labor, — that 
they  had  a  constitutional  right  to  do 
this,  either  by  publication  of  their  views 
upon  the  subject,  or  by  communicating 
them  orally  to  their  friends  and  the 
public  generally.  "But  can  it  be  truth- 
fully said  that  this  is  all  that  has  been 
done  by  the  defendants  and  those  who 
have  acted  with  them  in  enforcing  the 
boycott  described  in  the  bill  of  com- 
plaint? Are  they  not  doing  something 
more  than  speak,  write,  and  publish 
their  sentiments?  Are  they  not  using 
the  power  of  their  combined  numbers, 
acting  in  concert,  to  drive  the  com- 
plainants out  of  business  and  destroy 
their  property  unless  they  are  willing 
to  surrender  the  control  and  manage- 
ment of  their  business  to  a  labor  or- 
ganization? Are  they  not  acting  in 
combination,  not  merely  for  the  ulti- 
mate purpose  of  advancing  their  own 
interests  as  workmen,  but  for  the  direct 
and  immediate  purpose  of  injuring  tlie 
complainants  in  their  business  and 
property?  If  these  questions  must  be 
answered  in  the  affirmative, — and  upon 
the  facts  before  the  court  they  cannot 
be  answered  otherwise, — then  what  fol- 


lows? The  weight  of  authority  is  that 
these  acts  are  unlawful  and  may  be 
restrained  by  injunction.'* 

In  Rocky  Mountain  Bell  Teleph.  Co. 
V.  Montana  Federation  of  Labor  (1907) 
156  Fed.  809,  an  injunction  restraining 
striking  employees  from  using  and  dis- 
tributing circulars  in  which  the  public 
and  all  friends  of  labor  were  asked  not 
to  patronize  the  plaintiff  telephone  com- 
pany, which  circulars  characterized  the 
complainant  as  unfair,  as  a,  legalized 
highwayman,  and  its  employees  as  scabs, 
and  containing  a  threat  on  the  part  of 
the  labor  organizations  that  they  would 
withdraw  their  patronage  from  such 
persons  as  might  patronize  plaintifi', 
was  held  proper. 

The  secondary  boycott  is  also  con- 
demned in  Hopkins  v.  Oxley  Stave  Co. 
(1897)  28  C.  C.  A  99,  49  U.  S.  App. 
709,  83  Fed.  912,  where  it  was  held  that 
the  conduct  of  the  labor  organizations 
in  notifying  complainant's  customers 
of  their  intention  not  to  purchase  pro- 
ducts packed  in  complainant's  machine- 
made  casks  or  barrels  was  not  justifia- 
ble. 

In  Krug  Furniture  Co.  v.  Berlin 
Union,  A.  W.  (1903)  5  Ont.  L.  Rep. 
463  (an  action  for  an  injunction),  it 
was  intimated  that  the  act  of  strikers 
in  ascertaining  the  destination  of  goods 
shipped  by  the  employer,  and  communi- 
cating with  their  friends  at  such  place 
with  a  view  to  the  prevention  of  the 
purchase  or  sale  of  any  of  such  goods, 
resulting  in  the  intimidation  of  a  deal- 
er therein,  was  unlawful. 

8  In  F.  B.  Patch  Mfg.  Co.  v.  Protec- 
tion Lodge  (1905)  77  Vt.  294,  107  Am. 
St.  Rep.  765,  60  Atl.  74,  an  action 
against  a  labor  union  for  damage  oc- 
casioned by  defendant's  alleged  unlaw- 
ful acts  of  interference  with  plaintifi' 
in  the  prosecution  of  its  l.usiness,  it  was 
held  that  the  court  properly  declined 
to  instruct  the  jury  that  any  threat 
made  by  the  defendant  or  anyone  as- 
sociated with  it  to  boycott  any  board- 
ing-house keeper  who  entertained  or  any 
merchant  who  supplied  with  the  neces- 
sities of  life  workmen  in  the  employ 
of  plaintiff,  if  made  directly  and  ex- 
clusively to  such  boarding-house  keeper 
or  merchant,  was  not  an  interference 
vi^ith  or  invasion  of  the  rights  of  plain- 
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2734.  — under  penalty  of  having  strike  called. —  The  same  funda- 
mental differences  of  opinion  as  to  the  extent  of  one's  right  to  im- 
munity from,  interference  with  his  business  relations,  and  as  to  the 
existence  of  a  competitory  relation  between  labor  imions  and  em- 
ployers, to  which  allusion  has  hereinbefore  been  made,  persist  in  the 
group  of  decisions  discussed  in  this  section.  In  one  case^  it  has  been 
held  that  striking  employees  cannot  be  enjoined  from  inducing  em- 
ployees in  factories  by  which  their  former  employer  is  attempting 
to  get  the  work  done  to  fill  his  contracts,  to  refuse  to  work  on  it, 
although  it  results  in  the  owners  of  such  factories  breaking  their 
contracts  with  the  employer, — apparently  on  the  theory  that  the  strik- 
ers and  their  former  employer  were  competing  with  one  another  for 
the  labor  to  do  the  work  which  the  employer  sought  to  have  done. 
And  ofBcers  of  a  trade  union  may  be  held  liable  for  threatening  to 
call  a  strike  against  a  customer  of  complainant  unless  he  shall  cease 
to  deal  with  complainant,  where  their  motive  is  to  injure  complainant, 
rather  than  to  advance  their  legitimate  interests.^  But  in  other  cases, 
either  the  existence  of  any  right  on  the  part  of  the  unions  which  will 
render  their  action  justifiable  is  denied,*  or  their  action  is  regarded 
as  a  violation  of  plaintiff's  legal  rights.* 

tiff,  and  that  for  such  threats  the  plain-  draw  from  a  mutually  profitable  rela- 

tiff  could  not  recover.  tion  with  a  third  person,  for  the  pur- 

1  Iron  Molders'  Union  v.  Allis-Chal-  pose  of  injuring  that  third  person, 
mers  Go.  (1908)  20  L.R.A.(N.S.)  315,  when  the  relation  thus  sought  to  be 
91  C.  C.  A.  631,  166  Fed.  45.  For  ex-  broken  has  no  effect  whatever  on  the 
cerpts  from  the  opinion  in  this  case,  character  or  reward  of  their  service, 
showing  the  grounds  upon  which  the  Thomas  v.  Cincinnati,  W.  0.  <£  T.  P.  R. 
decision  proceeded,  see  §  2732,  note  5,  Co.    (1894)    4   Inters.    Com.   Rep.    788, 

2  Quinn  v.  Leathern  [1901]  A.  C.  495,  62  Fed.  803.  In  this  case  a,  combina- 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  tion  of  railway  employees  to  inflict 
76,  65  J.  P.  708,  50  Week.  Rep.  139,  pecuniary  injury  on  the  owner  of  Pull- 
85  L.  T.  N.  S.  289,  17  Times  L.  R.  749  man  cars,  and  thereby  to  induce  him 
( for  full  statement  of  which  see  §  2732,  to  yield  to  the  demands  of  bis  em- 
note  1,  ante).  ployees,  by  compelling  the  railway  com- 

In    Beattie    v.    Callanan    (1903)     82  panies  to  give  up  using  his  cars,  and 

App.   Div.   7,    81   N.   Y.    Supp.   413,    it  on  their  refusal  to  do  so,  to  inflict  in- 

was  held  that  members  of  a  labor  union  jury  upon  them  by  a  strike,  was  held 

have  Bo  right,  because  an  employer  re-  to   be    an   unlawful    conspiracy    and    a 

fuses  to  recognize  the  association,  and  violation  of  the  Federal  anti-trust  act. 
offers  an  alleged  affront  to  its  walking        See  also,  as  holding  in  effect  that  the 

delegate,   maliciously   to    cause    parties  officers  of  the  affiliated  unions  of  a  cer- 

who   have  entered   into   contracts   with  tain  trade  sustain  no  such  relation  to 

)iim     deliberately    to    break    them    by  an  employer  as  will  justify  their  inter- 

ineans  of  threats  to  cause,  or  by  actual-  fering   in   his   business   by   threatening 

ly  causing,  a  strike  of  all  the  workmen  to  call  out  the  employees  of  customers 

in  the  employ  of  such  parties.  in  case  such  customers  purchase  goods 

3  While  employees  have  the  right  to  of  the  employer,  the  case  of  Alfred 
quit  their  employment,  they  have  no  Booth  £  Bro.  y.  Burgess  (1906)  72  N.  J. 
right  to  combine  to  quit,  in  order  there-  Eq.   181,   65   Atl.  226. 

by   to  compel  their   employer  to  with-       *  In  J.  Lyons  &  Sons  v.  Wilkins  [1896] 
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In  one  instance'  the  right  of  a  union  to  call  a  strike  against  a  person 
contracting  to  manufacture  goods  for  one  with  whom  the  union  is  in 
controversy  is  denied  upon  the  ground  that  when  the  strikers  have 
compelled  the  manufacturer  of  goods  in  shops  where  conditions  de- 
manded by  the  union  prevail,  then  the  union  has  won  its  point. 

2735.  Right  to  refuse  to  handle  goods.— The  position  of  the  courts 
upon  the  fundamental  questions  hereinbefore  discussed  determines 
their  attitude  in  cases  involving  the  present  inquiry.  In  some  in- 
stances the  right  of  members  of  a  labor  union  to  refuse  to  handle 
goods  sold  by  one  with  whom  the  union  is  in  controversy  is  clearly 
recognized,*  while  in  others  such  conduct  is  regarded  as  an  invasion 
of  the  complainant's  rights.^ 


1  Ch.  811,  74  L.  T.  N.  S.  358,  65  L.  J. 
Ch.  N.  S.  601,  45  Week.  Rep.  19,  60 
J.  P.  325,  it  was  held  that  the  act  of 
a  trade  union  in  informing  one  whose 
own  workmen. had  no  cause  of  complaint 
that,  if  he  continued  to  do  work  for 
one  with  whom  the  union  was  in  dis- 
pute, they  would  call  out  his  workmen, 
and,  upon  his  refusal  to  do  so,  in  or- 
dering a  strike,  was  unlawful  at  com- 
mon law,  and  was  not  rendered  lawful 
by  the  conspiracy  and  protection  act 
1875. 

That  strikers  cannot  lawfully  notify 
other  concerns  not  to  do  work  for  the 
person  with  whom  they  are  in  contro- 
versy is  held  in  Dayton  Mfg.  Co.  v. 
Metal  Polishers,  B.  P.  &  B.  W.  Union 
(1901)   11  Ohio  S.  &  C.  P.  Dec.  643. 

The  conduct  of  a  labor  union  in  refus- 
ing to  permit  its  members  employed  in 
other  shops  to  handle  any  work  sent  to 
such  shops  by  an  employer  with  whom 
they  are  in  controversy  is  held  in  York 
Mfg.  Co.  V.  Oherdick  (1901)  10  Pa. 
Dist.  R.  463,  to  constitute  an  unlawful 
conspiracy. 

5  Schlang  v.  Ladies'  Waist  Makers 
Union  (1910)  67  Misc.  221,  124  N.  Y. 
Supp.  289,  where  it  is  held  that  a  union 
may  be  enjoined  from  calling  or  threat- 
ening strikes  in  shops  of  other  employ- 
ers for  the  purpose  of  compelling  them 
to  cease  manufacturing  goods  for  the 
complainant.  In  this  case  it  was  said: 
"It  might  be  argued  on  behalf  of  the 
defendants  that  the  work  that  these 
other  manufacturers  are  under  contract 
to  perform  for  plaintiffs  is  the  same 
kind  of  work  that  was  formerly  per- 
formed in  plaintiffs'  factory  by  members 
of  defendants'  union;   that  a  different 


question  might  arise  if  the  secondary 
strike  were  directed  against  customers 
handling  plaintiffs'  shirt  waists,  or 
against  weavers  furnishing  plaintiffs 
raw  material;  that  the  defendants  are 
quite  within  their  rights  in  making 
their  strike  effective  by  refusing  not 
only  to  have  members  of  their  union 
work  in  the  plaintiffs'  factory,  but  also 
in  refusing  to  let  them  make  plaintiffs' 
shirt  waists  in  the  factories  of  other 
persons  under  contract  with  plaintiffs, 
and  that  no  strike  against  the  manu- 
facturer (unless  directed  simultaneous- 
ly against  the  entire  industry)  would 
ever  be  effective,  as  a  manufacturer 
could  have  his  goods  manufactured  by 
others.  But  the  answer  to  this  is  that, 
when  the  strikers  have  compelled  the 
manufacture  of  the  goods  in  shops 
where  the  conditions  demanded  by  the 
union  prevail,  then  the  union  has  in 
reality  won  its  point,  and  has  reduced 
the  other  manufacturers  from  the  posi- 
tion of  manufacturers  to  that  of  mere 
jobbers  or  purchasers  of  goods  manu- 
factured by  others ;  and  that  the  union 
has  no  right  to  order  shops  which  have 
complied  with  union  demands  not  to 
sell  goods  to  persons  against  whom  the 
union  has  made  a  demand  which  it  seeks 
to  enforce  by  such  boycott." 

1  In  J.  F.  Parkinson  Co.  v.  Building 
Trades  Council  (1908)  154  Cal.  581,  21 
L.R.A.(N.S.)  550,  98  Pac.  1027,  16  Ann. 
Cas.  1165,  it  was  held  that  the  mere 
enforcement  by  a  building  trades  coun- 
cil and  labor  unions  which  it  represents, 
and  their  members,  of  a  rule  of  the 
union  that  members  will  not  work  with 
nonunion  men  or  handle  the  product 
of  their  labor,  by  calling  out  its  mem- 
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bers  from  a  plant  which  employs  non- 
union men,  and  informing  consumers 
that  the  plant  is  unfair,  does  not  con- 
stitute a  conspiracy  to  subject  the  busi- 
ness of  such  plant  to  their  control, 
against  which  an  injunction  will  lie, 
and  that  the  motives  by  which  they 
were  actuated  are  immaterial.  The 
grounds  of  this  decision  are  stated  at 
length  in  §  2732,  note  2,  ante.  It  is  also 
held,  in  the  foregoing  case,  that  the 
sending,  by  a  labor  union,  of  notices  to 
patrons  of  a  concern  against  which  a 
strike  has  been  declared,  notifying  them 
that  the  concern  is  unfair,  and  that 
union  men  will  not  handle  material 
furnished  by  it,  which  causes  the  pa- 
trons to  cancel  orders  for  materials  to 
be  furnished  by  the  concern,  is  not  with- 
out justification,  so  as  to  bring  the 
union  within  the  rule  that  one  who, 
without  justification,  induces  another 
to  break  his  contract  with  a  third  per- 
son, is  responsible  in  damages  to  the 
latter. 

In  Searle  Mfg.  Go.  v.  Terry  (1905) 
56  Misc.  265,  106  N.  Y.  Supp.  438,  it 
was  held  that,  where  certain  members 
of  a  labor  union  were  on  a  strike,  other 
members  of  the  same  union  had  the 
right  to  refuse  to  handle  the  goods  of 
the  manufacturer  against  whom  the 
strike  was  directed. 

A  union  in  controversy  with  an  em- 
ployer may  refuse  to  deal  with  him  or 
handle  material  furnish  by  him,  and 
may  advise  and  persuade  by  fair  argu- 
ment, but  may  not  compel  others  to 
do  the  like.  Patterson  v.  Building 
Trades  Council  (1902)  11  Pa.  Dist.  R. 
500. 

The  ease  of  Meier  v.  Speer  (1910)  96 
Ark.  618,  32  L.E.A.(N.S.)  792,  132  S. 
W.  988,  which  has  sometimes  been  re- 
garded as  authority  for  the  proposition 
that  members  of  a  labor  union  may  law- 
fully refuse  to  handle  material  sold  by 
another,  holds  simply  that  the  officers 
of  a  union  are  not  liable  in  damages 
for  the  loss  by  a  brickmaker  of  the 
sale  of  brick  for  a  building  because  of 
a  statement  by  a  member  of  a  labor 
union  that  union  laborers  would  not 
handle  them,  where  it  is  not  shown  that 
such  member  was  authorized  to  speak 
for  the  cflBcers. 

The  refusal  by  a  carpenter's  union  to 
work  any  material  coming  from  a  deal- 
er in  lumber,  on  account  of  his  refusal 
to  employ  only  union  men,  is  not  such 
an   unlawful   means   as   to   render    the 


parties  subject  to  indictment  and  pun- 
ishment for  criminal  conspiracy.  State 
V.  Tan  Pelt  (1904)  136  N.  C.  633,  68 
L.R.A.  760,  49  S.  E.  177,  1  Ann.  Cas.  495. 
But  in  Piano  &  0.  Workers'  Interna- 
tional Union  v.  Piano  <&  0.  Supply  Co. 
(1906)  124  111.  App.  357,  where  a  labor 
union  adopted  a  resolution  that  all 
members  in  factories  using  the  product 
of  complainant  should  refuse  to  handle 
or  work  upon  any  material  supplied 
by  it  to  its  customers,  and  caused  notice 
of  this  resolution  to  be  mailed  to  piano 
and  organ  manufacturers  in  the  city  of 
Chicago,  who  were  customers  of  com- 
plainant, and  also  to  be  published  in 
an  issue  of  the  union's  ofBcial  journal, 
it  was  held  that  such  action,  in  at- 
tempting to  establish  a  boycott  of  the 
complainant's  goods  and  thus  injure  its 
business  until  certain  wishes  and  de- 
mands of  the  union  were  complied  with, 
was,  irrespective  of  its  legal  character 
at  common  law,  unlawful  under  an  act 
contained  in  §  46  of  division  1,  of  the 
Criminal  Code,  passed  June  16,  1887, 
which  provides  that  "if  any  two  or 
more  persons  conspire  or  agree  together, 
or  the  ofSoers  or  executive  committee 
of  any  society  or  organization  or  cor- 
poration shall  issue  or  utter  any  cir- 
cular or  edict  as  the  action  of  or  in- 
struction to  its  members  or  any  other 
persons,  societies,  organizations,  or  cor- 
porations, for  the  purpose  of  establish- 
ing a  so-called  boycott  or  black  list,  or 
shall  post  or  distribute  any  written  or 
printed  notice  in  any  places  with  the 
fraudulent  or  malicious  intent  wrong- 
fully and  wickedly  to  injure  the  per- 
son, character,  business,  or  employment 
or  property  of  another  .  .  .  or  to 
do  any  illegal  act  injurious  to  the  pub- 
lic trade,  health,  morals,  police,  or  ad- 
ministration of  public  justice  .  .  . 
they  shall  be  deemed  guilty  of  a  con- 
spiracy." 3  Starr  &  C.  Anno.  Stat. 
Supp.  p.  346. 

2  In  Irving  v.  Joint  Dist.  Council 
U.  B.  G.  £  J.  (1910)  180  Fed.  896,  a 
preliminary  injunction  was  granted 
against  the  calling  out  of  employees  in 
other  trades,  and  the  notification  of 
owners,  builders,  architects,  and  other 
third  persons,  that  they  would  be  likely 
to  have  labor  troubles  if  they  should 
use  complainant's   products. 

In  Shine  v.  Fox  Bros.  Mfg.  Co.  (1907) 
86  C.  C.  A.  311,  156  Fed.  357,  an  at- 
tempt by  a  labor  organization  to  union- 
ize a  factory  was  held  unlawful  where 


§  2735] 


BOYCOTTS. 


8481 


Where  the  facts  are  such  as  to  warrant  the  inference  that  the 
action  of  the  defendants  is  retaliatory,  and  not  primarily  for  the 
purpose  of  advancing  their  own  interests,  as  where  there  is  a  refusal 
to  handle  materials  sold  by  one  who  continues  to  furnish  supplies 
to  one  with  whom  the  union  is  in  controversy,'  such  refusal  is 
unlawful.     This  seems  also  to  have  been  the  ground  of  certain  de- 


the  means  adopted  were  the  issuing  of 
circulars  giving  lists  of  the  factories 
which  ran  as  closed  shops,  and  deliver- 
ing them  to  contracting  builders  and 
architects  of  the  city  where  complain- 
ant's factory  was  located,  who  would 
have  to  do  with  the  preparation  of  plans 
and  specifications  and  the  construction 
of  buildings,  and  also  to  owners  of  prop- 
ery  who  were  about  to  improve  the 
same.  This  list  implied  that  all  those 
not  named  in  the  list  were  unfair.  The 
circulars  annexed  thereto  contained  u, 
notice  or  a  warning  tliat  union  carpen- 
ters would  not  be  permitted  to  work 
upon  any  building  materials  not  the 
product  of  the  closed  shop.  Other  ac- 
tive measures  were  the  enforced  sign- 
ing of  contracts  not  to  patronize  com- 
plainant, and  a  compulsion  of  union 
carpenters  who  did  not  desire  to  quit 
work,  to  do  so,  by  threats  of  discipline 
at  the  hands  of  the  organization. 

3  In  Temperton  v.  Russell  [1893]  1  Q. 
B.  715,  62  L.  J.  Q.  B.  N.  S.  412,,  4 
Reports,  376,  69  L.  T.  N.  S.  78,  41 
Week.  Eep.  565,  57  J.  P.  676,  it  ap- 
j)eared  that  a  firm  of  builders  hav- 
ing refused  to  obey  certain  rules 
laid  down  by  unions  connected  with  the 
building  trade,  with  regard  to  building 
operations,  the  unions  sought  to  com- 
pel them  to  do  so  by  preventing  the 
supply  of  building  materials  to  them. 
In  pursuance  of  this  object  they  re- 
quested the  plaintiflf  to  cease  to  supply 
such  firm,  but  he  refused  to  do  so. 
Thereupon,  with  the  object  of  injuring 
the  plaintiff  in  his  business,  in  order  to 
compel  him  to  comply  with  such  request, 
the  defendants  induced  persons  who,  to 
the  knowledge  of  the  defendants,  had 
entered  into  contracts  with  the  plain- 
tiff for  the  purchase  of  materials,  to 
break  their  contracts,  and  not  to  enter 
into  further  contracts  with  the  plain- 
tiflf, by  informing  them  that  the  mem- 
bers of  the  unions  would  not  work  on 
such  materials.  It  was  held  that  the 
plaintiff  might  maintain  an  action  for 
damages  sustained  thereby  against  the 
M.  &  S.  Vol.  VII.— 531. 


defendants  for  procuring  such  breaches 
of  contract  in  order  to  inflict  an  injury 
upon  him,  and  thereby  compel  him  to  do 
something  which  he  did  not  want  to. 
do,  and  also  for  conspiring  together 
with  the  intent  to  injure  the  plaintiff, 
to  hamper  him  in  his  trade,  or  to  put 
undue  pressure  upon  him,  in  order  to 
compel  him  to  do  something  which  ho 
did  not  want  to  do  by  preventing  per- 
sons from  entering  into  contracts  with 
him. 

Interference  by  a  labor  union  witli 
another's  business  by  a  refusal  to  han- 
dle supplies  sold  by  him,  on  account  of 
his  having  furnished  supplies  to  one 
who  had  been  declared  unfair,  is  not  in 
the  bona  fide  exercise  of  trade,  is  with- 
out just  cause,  and  is  therefore  malici- 
ous, its  immediate  motive  being  to  show 
what  punishment  and  disaster  neces- 
sarily follow  a  defiance  of  their  de- 
mands; and  the  remote  motive  of  wish- 
ing to  better  their  condition  by  the 
power  so  acquired  will  not  constitute 
a  legal  justification.  Moores  v.  Brick- 
layers' Union  (188»\  10  Ohio  Dec.  Re- 
print, 665. 

A  case  which,  although  not  strictly 
in  point,  may  be  noticed  in  this  con- 
nection, is  Purington  v.  Hinchliff 
(1905)  219  111.  159,  2  L.R.A.(N.S.)  824, 
109  Am.  St.  Rep.  322,  76  N.  E.  47. 
There  a  combination  was  made  by  an 
association  of  brick  manufacturers,  a 
masons  and  builders'  association,  and 
a  bricklayers'  union,  whereby,  in  con- 
sideration of  certain  concessions  made 
by  the  manufacturers'  association,  the 
masons  and  builders'  association  agreed 
to  buy  brick  only  from  members  of  the 
association,  and  the  bricklayers'  union 
agreed  to  lay  only  brick  purchased  from 
members  of  the  association;  and  it  was 
held  that  a  manufacturer,  the  market 
for  whose  product  was  thereby  restrict- 
ed or  destroyed,  might  recover  the  dam- 
ages thereby  inflicted  upon  him  from 
any  or  all  of  the  members  of  the  com- 
bination. 
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cisions  where  the  action  was  prompted  by  complainant's  refusal  to 
unionize  his  shop.* 


*  In  Lohse  Pateht  Door  Go.  v.  Fuelle 
(1908)  215  Mo.  421,  22  L.R.A.(N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997,  it  was  held  that  a  labor  union,  in 
notifying  customers  of  a  person  against 
whom  a  strike  has  been  declared  that 
its  members  will  not  handle  material 
furnished  by  him,  and  that  any  attempt 
on  their  part  to  force  them  to  do  so  will 
cause  a  strilce  to  be  called  against  them, 
the  direct  object  of  such  action  being  to 
injure  and  damage  the  business  of  such 
person,  and  tliereby  compel  him  to  dis- 
charge his  nonunion  labor,  and  thereby 
indirectly  and  incidentally  benefit  the 
union,  is  guilty  of  illegal  boycott. 

In  Albro  J.  Newton  Co.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949,  (affirmed  without  opinion  in  144 
App.  Div.  939,  129  N.  Y.  Supp.  1111), 
in  which  it  was  held  that  defendants 
would  be  enjoined  from  conspiring 
to  injure  or  interfere  with  plaintiff's 
good  will,  trade,  or  business,  for  the 
purpose  of  coercing  it  to  employ  union 
labor,  either  by  sending  to  any  custom- 
er or  prospective  customer  of  plaintiff 
any  communication  which,  in  terms  or 
by  inference,  would  suggest  that  labor 
troubles  would  follow  the  use  of  ma- 
terials purchased  from  plaintiff,  or  by 
requiring  any  person  to  refrain  from  or 
cease  working  for  any  concern  because 
of  its  use  of  material  purchased  of  or 
furnished  by  plaintiff,  the  decision  was 
placed  upon  the  ground  that  although 
the  means  used  were  not  illegal,  the 
end  aimed  at,  namely,  the  interference 
with  the  good  will  of  plaintiff's  busi- 
ness, was. 

In  Purvis  v.  Local  No.  500,  U.  B.  C. 
&  J.  214  Pa.  348,  12  L.R.A.(N.S.)  642, 
112  Am.  St.  Rep.  757,  63  Atl.  585,  6 
Ann.  Cas.  275,  in  holding  that  the  at- 
tempt by  a  labor  union  to  coerce  a  mill 
owner  to  unionize  his  mill,  by  refusing 
to  handle  his  product  unless  he  does 
so,  and  notifying  prospective  customers 
of  that  fact,  may  be  enjoined  as  an  un- 
lawful conspiracy,  the  court,  after  hold- 
ing that  the  immediate  purpose  of  the 
defendants  was  unlawful,  although  the 
remote  purpose  to  benefit  the  members 
of  the  union  was  justifia;ble,  further 
quoted  with  approval  from  the  opinion 


of  the  court  below  as  follows:  "Turn- 
ing from  a  consideration  of  the  nature 
of  the  purpose  of  defendants,  as  indicat- 
ed by  their  words  and  deeds,  I  desire  to 
briefly  consider  the  means  used  to  effect 
that  purpose.  On  part  of  plaintiff,  it  is 
alleged  that  the  means  used  are  a  boy- 
cott of  their  business.  The  defendants 
contend  that  their  methods  were  persua- 
sive, and  were  not  accompanied  with 
violence,  threats,  or  intimidation.  No 
violence  was  used,  nor  does  any  seem  to 
have  been  contemplated  or  threatened. 
But  acts  may  be  coercive  in  character 
without  threats  or  commission  of  vio- 
lence or  personal  injury.  When  the  dis- 
trict council,  with  its  7,000  members  in 
the  Pittsburg  district,  gave  notice  to 
practically  all  the  building  contractors 
of  that  district  that  the  plaintiffs  re- 
fused to  run  their  mill  in  accordance 
with  union  rules,  and  calling  attention 
to  the  working  rule  which  forbids  union 
workmen  to  work  material  from  any 
nonunion  mill,  the  contractors  under- 
stood what  the  request  not  to  patronize 
plaintiff's  mill  meant.  When  the  mem- 
bers of  local  No.  500,  who  were  will- 
ingly working  material  from  plaintiffs' 
mill,  were  visited  by  the  business  agent 
of  the  union,  who  called  them  off,  they 
doubtless  knew  that  it  meant  trial,  fine, 
or  expulsion  and  ostracism  if  they  con- 
tinued to  work.  When  the  owner  of  the 
Central  Hotel  was  required,  in  the  ur- 
gency of  his  situation,  to  sign  contract 
with  the  business  agent  of  the  union 
not  to  purchase  any  more  material  from 
plaintiffs  as  the  condition  of  having 
work  continued  on  his  building,  it  can 
scarcely  be  said  that  his  freedom  of 
action  was  not  interfered  with;  when 
the  business  agents  of  the  district  coun- 
cil declared  that  they  had  come  to  But- 
ler prepared  to  drive  Purvis  &  Com- 
pany into  the  union;  when  they  stated 
to  plaintiffs  there  was  going  to  be  trou- 
ble if  the  mill  was  not  unionized,  and 
gave  them  to  understand  that  they  must 
unionize  their  mill  or  quit  business, — 
all  parties  well  understood  what  that 
meant.  In  all  these  things  the  attitude 
of  the  defendants  was  threatening  and 
coercive  rather  than  persuasive." 
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2736.  Eight  to  refuse  to  work  on  same  job. —  That  members  of 
labor  imions  may  lawfully  refuse  to  work  on  a  job  upon  which 
those  with  whom  they  are  at  variance  are  employed, — at  least, 
where  such  action  is  not  prompted  by  a  desire  to  inflict  injury, — is 
recognized  with  but  one  dissenting  voice,^  although  various  grounds 
are  assigned  for  the  decisions.  In  one,^  such  action  is  regarded 
as  an  effort  to  obtain  a  legitimate  business  advantage;  while  in 
others  it  is  held  to  be  simply  the  exercise  of  the  absolute  right  to 
work  or  to  refrain  from  working.* 

1 A    building    trades    council   has    no  only,    notified    persons   having   jobs    in 

right  to  notify  builders  and  contractors  the  line  of  business  of  such  contractors 

that  a  certain  contractor  has  been  de-  that  members  of  this  labor  union  would 

clared  unfair,  and  that  no  union  man  not  work  on  any  building  where  such 

will   be   allowed   either   directly   or   in-  contractors    were    working.      This    was 

directly   to   work    on    any   building   on  held  not  to  amount  to   a  boycott,  but 

which    such    contractor    has   performed  rather  to  a  threat  to  strike;  and  to  the 

any     work  whatever  or  furnished  ma-  extent    that    injunction    issued    in    the 

terial,  where  the  natural  tendency  and  lower  court  restrained  the  labor  union 

effect  of  such  notification  is  to  destroy  from  having  its  members  refuse  to  work 

the  freedom  of  action  of  such  builders  on   a,  building  where   such   contractors 

and      contractors,      and      force      them,  were   working,   it   was    held   erroneous, 

through  fear  of  loss  or  injury  to  them-  As  to  this  provision  of  the  injunction, 

selves    or   their   business,   to   withdraw  the  court  says:      "But  it  goes  beyond 

or  withhold  their  patronage  from  such  this,  and  restrains  acts  other  than  acta 

contractor.        Patterson     v.      Building  constituting  boycotting.     This  particu- 

Trades  Council   (1902)    11  Pa.  Dist.  R.  lar  provision  specifically  enjoins  defend- 

500.  ants,  their  members,  agents,  and  repre- 

2  An  agreement  between  a  master  sentatives,  from  going  upon  the  prem- 
masons'  association  and  a  bricklayers'  ises  where  plaintiffs  are  employed,  for 
union  that  provisions  in  a  building  con-  the  purpose  of  ordering,  directing,  or 
tract  for  the  fireproofing  of  the  building  notifying  men  belonging  to  the  various 
should  not  be  sublet,  which  is  made  for  allied  unions  to  desist  from  work  upon 
the  benefit  of  the  bricklayers,  is  not  a  the  premises  by  reason  of  the  fact  that 
conspiracy,  although  it  incidentally  plaintiffs  are  employed  thereon.  The 
works  injury  to  manufacturers  of  fire-  authorities,  as  already  noted,  very  gen- 
proofing  material;  and  the  enforcement  erally  hold  that  a  strike  is  not  unlaw- 
of  such  a  provision  by  a  clause  forbid-  ful,  that  members  of  labor  unions  may, 
ding  bricklayers  to  work  for  those  who  singly  or  in  a  body,  quit  the  service  of 
did  not  comply  with  it,  and  by  strikes  their  employer,  and,  for  the  purpose  of 
and  notifications  to  contractors  that  strengthening  their  association,  may 
they  cannot  take  contracts  contrary  to  persuade  and  induce  others  in  the  same 
the  terms  of  the  agreement  without  in-  occupation  to  join  their  union,  and,  as 
curring  the  penalty,  is  not  unlawful  a  means  to  that  end,  refuse  to  allow 
or  oppressive  so  as  to  effect  a  con-  their  members  to  work  in  places  where 
spiracy.  National  Fireproofing  Oo.  v.  nonunion  labor  is  employed.  .  .  . 
Mason  Builders'  Asso.  (1909)  26  L.R.A.  They  may  refuse  to  have  any  sort  of 
(N.S.)    148,  94  C.  C.  A.  535,  169  Fed.  dealings  with  an  employer  of  nonunion 

.259_  labor,  singly  or  collectively;   they  may 

3  In  Qra]/  v.  Building  Trades  Council  persuade  and  induce  their  members  to 
(1903)  91  Minn.  171,  63  L.R.A.  753,  103    join  them,  and  there  would  seem  to  be 

Am.  St.  Rep.  477,  97  N.  W.  663,  1118,  1  no  reason  why  they  should  be  limited 

Ann.  Cas.  172,  a  labor  union  had  placed  as  to  the  place  where  they  may  do  such 

certain    electrical    contractors    and    en-  acts." 

gineers  on  its  unfair  list,  and,  in  order  In  Meier  v.  Spear  (1910)  96  Ark.  618, 

to  compel  them  to  employ  union  labor  32   L.R.A. (N.S.)    792,   132   S.   W.   988, 
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2737.  Right  of  railway  employees  to  refuse  to  handle  cars  or  freight, 
in  furtherance  of  strike  against  owner  of  cars  or  carrier  of  freight. — 

It  has  been  held  that  a  combination  to  inflict  pecuniary  injury  on 
the  owner  of  cars  for  the  purpose  of  coercing  him  to  increase  the 
wages  of  his  employees,  by  compelling  the  railway  companies  to 
give  up  using  his  cars,  and  on  their  refusal  to  yield  to  compulsion, 
to  inflict  pecuniary  loss  upon  them  by  inciting  their  employees  to 
quit  their  service,  is  an  unlawful  conspiracy;  and,  where  such  cars 
are  employed  in  interstate  commerce,  a  violation  of  the  Federal 
anti-trust  act.^  And  where  its  members  intend  to  stop  all  mail 
trains  as  well  as  other  trains,  it  is  unlawful  as  a  conspiracy  to 
obstruct  the  mails. ^  It  has  also  been  held  that  a  rule  of  an  organ- 
ization of  railway  employees  which  forbids  its  members  to  handle 
property  belonging  to  any  railroad  with  which  the  organization  is 
in  controversy,  in  any  way  which  would  benefit  such  railroad,  is  a 
rule  or  agreement  in  restraint  of  trade  or  commerce,  and  violative 
of  §   1  of  the  act  of  Congress  of  July  2,  1890.^ 

Members  of  a  labor  organization  who  procure  railroad  companies 
to  refuse  to  handle  interstate  freight  from  a  company  with  which  such 
organization  is  in  conflict  violate  the  provision  of  the  interstate  com- 
merce law,  declaring  any  carrier,  or  any  director,  ofiicer,  receiver, 
agent,  or  person  acting  for  or  employed  by  an  incorporated  carrier, 
who,  alone  or  with  any  other  corporation,  person,  or  party,  shall  wil- 
fully fail  or  omit  to  do  any  act  required  to  be  done,  or  shall  cause  or 
willingly  suffer  or  permit  any  act  required  by  such  act  to  be  done, 
not  to  be  done,  or  aid  or  abet  such  omission  or  failure,  to  be  guilty  of 
a  misdemeanor.*  » 

And  all  persons  combining  to  carry  out  the  rule  of  a  union  which 
requires  employees  on  one  railroad  to  refuse  to  handle  property  be- 
longing to  a  connecting  road  on  which  a  strike  of  engineers  is  pending 
are,  in  case  such  roads  are  subject  to  the  interstate  commerce  law, 
punishable  under  Eev.  Stat.  §   5440,  relating  to  conspiracies  to  com- 

it    was    held    that    members    of    a    la-  l  Thomas  v.  Cincinnati,  N.  0.  &  T.  P. 

bor  union  could  not  be  held  liable  to  one  R.  Go.   (1894)   4  Inters.  Com.  Rep.  788, 

whose  refusal  to  employ  only  union  labor  62  Fed.  803. 

had  antagonized  the  unions,  by  reason  of  2  md. 

their    having   notified   their    immediate  3  Waterhouse    v.    Comer     (1893)     19 

employer,  without  making  any  threats  L.R.A.  403,  5  Inters.  Com.  Rep.  564,  55 

whatever  against  his  business,  that  they  Fed.  149. 

would  not  work  for  him  in  laying  the  4  Toledo,  A.  A.  &  N.  M.  B.  Co.  v.  Penn- 

stone  foundation  of  a  building,  if  such  sylvania   Co.    (1893)    19  L.R.A.   387,   5 

third  party  should  have  the  contract  to  Inters.  Com.  Rep.  522,  54  Fed.  730. 

build  the  structure. 
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mit  offenses  against  the  IJnited  States,  if  any  one  of  them  does  an  act 
in  furtherance  of  the  combination.^ 

2738.  Eight  of  person  injured  to  complain  of  by-law  by  which  the 
combination  against  him  is  made  effective. —  (As  to  the  right  of  a  la- 
bor union  to  impose  fines  upon  its  members  to  coerce  them  to  join  a 
strike  to  the  injury  of  one  seeking  their  services,  see  chapter  cxvii. ) 

Starting  with  the  assumption  that  a  constraint  placed  upon  the  free 
will  of  another's  potential  patrons  constitutes  an  invasion  of  his  rights, 
the  question  is  sometimes  raised  whether  a  by-law  of  an  association 
with  which  complainant  is  in  conflict,  forbidding  its  members  from 
continuing  to  deal  M'ith  those  with  whom  it  is  in  controversy,  can  be 
considered  as  such  a  constraint.  In  one  instance  '  it  has  been  held  that 
a  by-law  providing  for  the  expulsion  of  such  members  as  shall  continiie 
to  deal  with  one  with  whom  the  association  is  in  controversy  is  not 
coercive  in  character,  upon  the  ground  that  the  members  have  a  free 
choice  of  alternatives;  but  this  conckision  has  been  disputed,^  and  it 
is  generally  held  that  where  the  penalty  attached  to  the  violation  of 
such  a  by-law  is  of  such  a  character  as  to  amount  to  a  moral  intim- 
idation, the  person  suffering  loss  as  a  result  of  its  operation 
may  maintain  his  action  for  damages,'  or  may  enjoin  its  enforce- 

5  Toledo,   A.   A.   £    'N.   M.   R.    Co.   v.  association  were  to  be  held  to  the  policy 

Pennsylvania  Co.   (1893)   19  L.R.A.  387,  of  refusing  to  trade  with  the  plaintiff 

5  Inters.  Com.  Rep.  522,  54  Fed.  730.  by  the  imposition  of  heavy  fines;  or,  in 

1  Bohn  Mfg.  Co.  v.  Hollis  ( 1893 )  54  other  words,  they  were  coerced  by  actual 
Minn.  223,  21  L.R.A.  337,  40  Am.  St.  or  threatened  injury  to  their  property. 
Rep.  319,  55  N.  W.  1119.  For  full  state-  It  is  true  that  one  may  leave  the  asso- 
ment  of  this  decision,  see  §  2739,  note  elation  if  he  desires,  but  if  he  stays  in 
1,  post.  it,  he  is  subjected  to  the  coercive  effect 

2  In  Jackson  v.  Stanfield  (1894)  137  of  a  fine,  to  be  determined  and  enforced 
Ind.  592,  23  L.R.A.  588,  36  N.  E.  345,  by  the  majority.  This  method  of  proced- 
37  N.  E.  14.  For  fiill  statement  of  this  ure  is  arbitrary  and  artificial,  and  is 
case,  see  §  2739,  note  1,  post.  based  in  no  respect  upon  the  grounds  up- 

sinMartellv.'white  (1904)  185  Mass.  on  which  competition  in  business  is  per- 
255,  64  L.R.A.  260,  102  Am.  St.  Rep.  341,  mitted,  but,  on  the  contrary,  it  creates 
69  N.  E.  1085,  it  was  held  that  an  action  a  motive  for  business  action  inconsist- 
will  lie  on  behalf  of  a  quarry  owner  ent  with  that  freedom  of  choice  out  of 
against  members  of  a  voluntary  associa-  which  springs  the  benefit  of  competi- 
tion of  dealers  in  stone,  of  which  he  is  tion  to  the  public,  and  has  no  natural 
not  a  member,  who  enforce  a  by-law  of  or  logical  relation  to  the  grounds  upon 
the  association  imposing  a  fine  so  large  which  the  right  to  compete  is  based, 
as  to  amount  to  a  moral  intimidation  Such  a  method  of  influencing  a  person 
or  coercion,  upon  members  who  deal  may  be  coercive  and  illegal.  .  .  . 
with  those  who  are  not  members,  so  that  Nor  is  the  nature  of  the  coercion 
the  members  who  desire  to  deal  with  changed  by  the  fact  that  the  persons 
nonmembers  are  coerced  from  doing  so,  fined  were  members  of  the  association." 
to  the  ruination  of  the  business  of  the  In  Boatwell  v.  Marr  (1899)  71  Vt. 
quarry  owner.  In  this  case  the  court,  2,  43  L.R.A.  803,  76  Am.  St.  Rep.  740, 
after  discussing  the  nature  and  extent  42  Atl.  607,  which  was  an  action 
of  the  right  of  competition,  said:  "In  brought  by  the  owners  of  a  granite  pol- 
the  case  before  us  the  members  of  the  ishing  miU  to  recover  damages  for  con- 


8486 


MASTER  AND  SERVANT. 


[chap,  cxviu. 


spiracy  resulting  in  the  ruining  of  their 
business,  against  the  members  of  an  as- 
sociation of  granite  manufacturers,  it 
was  held  that  withdrawal  of  patronage 
from  a  person  by  members  of  an  asso- 
ciation by  concerted  action  becomes  il- 
legal when  the  concert  of  action  is  pro- 
cured by  the  coercion  of  a  by-law  which 
imposes  a  fine  or  penalty  upon  any 
member  who  violates  it,  and  the  fact 
that  members  of  the  association  volun- 
tarily assumed  its  obligations  in  the 
first  instance  did  not  render  such  with- 
drawal voluntary  in  the  eye  of  the  law. 
The  court  said:  "Without  undertak- 
ing to  designate  with  precision  the  law- 
ful limit  of  organized  effort,  it  may 
safely  be  affirmed  that  when  the  will 
of  the  majority  of  an  organized  body, 
in  matters  involving  the  rights  of  out- 
side parties,  is  enforced  upon  its  mem- 
bers by  means  of  fines  and  penalties, 
the  situation  is  essentially  the  same 
as  when  unity  of  action  is  secured 
among  unorganized  individuals  by 
threats  or  intimidation.  The  with- 
drawal of  patronage  by  concerted  ac- 
tion, if  legal  in  itself,  becomes  illegal 
when  the  concert  of  action  is  procured 
by  coercion.  In  this  case  it  could  easily 
be  found  that  a  fine  of  $50  for  a  viola- 
tion of  the  rules  was  not  intended  to  be 
applied  to  rules  adopted  to  secure  a 
performance  of  the  ordinary  duties  of 
membership.  If  in  fact  designed  to  hold 
unwilling  members  to  unity  of  action  in 
an  aggressive  movement  of  unlawful 
character,  the  defendants  cannot  com- 
plain if  the  law  so  treats  it.  The  jury 
could  properly  infer  from  the  nature 
and  management  of  the  defendants'  or- 
ganization that  their  united  action  was 
due  in  part  to  the  means  adopted  to 
secure  it.  The  force  of  the  measure 
resolved  upon  lay  partly  in  the  fact 
that  the  by-laws  threatened  penalties 
against  any  who  should  fail  in  carry- 
ing it  into  effect.  The  fact  that  the 
members  of  the  association  voluntarily 
assumed  its  obligations  in  the  first  in- 
stance, so  far  as  it  be  a  fact,  is  not 
controlling.  The  law  cannot  be  com- 
pelled by  any  initial  agreement  of  an 
associate  member  to  treat  him  as  one 
having  no  choice  but  that  of  the  ma- 
jority, nor  as  a  willing  participant  in 
whatever  action  may  be  taken.  The 
voluntary  acceptance  of  by-laws  provid- 
ing for  the  imposition  of  coercive  fines 
does  not  make  them  legal  and  collecti- 
ble,  and   the   standing   threat   of   their 


imposition  may  properly  be  classed  with 
the  ordinary  threat  of  suits  upon 
groundless  claims.  The  fact  that  the 
relations  and  processes  deemed  essential 
to  a  recovery  are  brought  within  the 
membership  and  proceedings  of  an  or- 
ganized body  cannot  change  the  result. 
The  law  sees  in  membership  of  an  as- 
sociation of  this  character  both  the 
authors  of  its  coercive  system  and  the 
victims  of  its  unlawful  pressure.  If 
this  were  not  so,'  men  could  deprive 
their  fellowfs  of  established  rights,  and 
evade  the  duty  of  compensation,  simply 
by  working  through  an  association.  But 
it  can  hardly  be  supposed  that  the  de- 
fendants' organization  reached  its  pres- 
ent proportions  without  some  previous 
use  of  the  methods  disclosed  by  the  evi- 
dence above  recited;  and,  as  far  as  its 
membership  was  due  to  coercion,  there 
was  a  further  element  of  unlawful  pres- 
sure in  the  enforcement  of  the  united 
action  against  the  plaintiffs.  It  would 
be  strange,  indeed,  if  the  members  of 
an  association  organized  upon  such  u 
basis,  and  advanced  by  such  means, 
could  meet  a  claim  of  this  nature  by 
saying  that  they  had  made  no  attempt 
to  secure  the  co-operation  of  outside 
parties.  It  is  clear  that  if  the  associa- 
tion had  comprised  but  a  small  portion 
of  the  manufacturers,  and  had  destroyed 
the  plaintiffs'  business  by  compelling 
other  manufacturers  to  join  them  in 
withholding  patronage,  its  members 
would  have  been  liable.  But  it  is 
claimed,  in  effect,  that  a  business  can 
be  destroyed  with  impunity  when  the 
organization  has  become  so  extensive 
that  there  are  no  outside  patrons  to 
control,  or  so  few  that  their  course 
is  a  matter  of  no  moment.  Upon  this 
theory,  every  successful  instance  of 
coercion  would  increase  the  safety  with 
which  another  coercion  could  be  at- 
tempted, and,  when  coercion  had  been 
pursued  until  but  one  contumacious 
person  remained,  immunity  would  be 
complete.  It  is  clear  that  the  law  can- 
not concede  to  organizations  of  this  char- 
acter the  powers  and  immunities 
claimed  for  their  association  by  these 
defendants,  and  retain  its  own  power  to 
protect  the  individual  citizen  in  the 
free  enjoyment  of  his  capital  or  labor." 

See  also  Jachson  v.  Stanfield  (1894) 
137  Ind.  592,  23  L.R.A.  588,  36  N.  E. 
345,  37  N.  E.  14,  set  out  under  §  2739, 
note  1,  post. 

See  also  in  this  connection,  Bailey  v. 


§  2738] 


BOYCOTTS. 


8487 


ment ;    and  that  the  fact  that  members  of  the  association  have  volun- 


Master    Plumbers'    Asso.     (1899)     103 
Tenn.  99,  46  L.R.A.  561,  52  S.  W.  853 
(which  was  an  action  by  the  associa- 
tion against  one  of  its  members,  for  a 
penalty   imposed   by   a  by-law   for   the 
doing  of  competitive  work,  in  which  al- 
lusion was  made  to  the  invalidity  of  a 
by-law  of  the  kind  under  discussion  as 
demonstrating  the  hurtful  and  unlawful 
character  of  the  association),  where  it 
was   said  that  the  legal  right  of  each 
individual  plumber  to  purchase  supplies 
and  materials  from  any  dealer  or  deal- 
ers he  may   choose   will   not  justify   a 
by-law   of   an   association   of   plumbers 
which  permits  them  to  make  purchases 
only  from  such  dealers  as  will  sell  to 
members  thereof  exclusively,  as  the  in- 
dividual    right     is     radically    different 
from    the    binding    action,    the    former 
being  freedom,  the  latter  restraint.    The 
court  said:     "It  is  entirely  true,  as  in 
effect    observed    in    Macauley    Bros.    v. 
Tierney   (1895)   19  E.  I.  255,  37  L.R.A. 
455,   61   Am.   St.   Rep.   770,   33   Atl.   1, 
and  in  BoTin  Mfg.  Go.  v.  Hollis   {Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's 
Asso.)   54  Minn.  223,  21  L.R.A.  337,  40 
Am.  St.  Rep.  319,  55  N.  W.  1119,  that, 
in   the   first   instance,   each   member   of 
the  association  had  a  perfect  legal  right 
to  buy  material  and  supplies  exclusive- 
ly from  any  dealer  or  dealers  he  might 
choose,   and   each   dealer   had   an  equal 
right   to   select   members    for    his    cus- 
tomers, and  to  confine  his  sales  to  them 
only.    These  were  inherent  rights,  which 
no    competitor   was   authorized   to   dis- 
pute, no  court  empowered  to  control  or 
curtail.     But,    in   our   opinion,   it   does 
not  follow  from  this  undoubted  freedom 
of  individual  member  and  of  individual 
dealer  that  all  of  the  members  may,  as 
ruled  in  those  cases,  lawfully  enter  into 
a  general  and  unlimited  agreement,   in 
the  form  of  by-laws,  that  they  and  all 
of  them  will  make  their  purchases  from 
only  such  dealers  as  will  sell  to  mem- 
bers exclusively.     The  premise  does  not 
justify  the  conclusion.     The  individual 
right    is    radically    different    from    the 
combined  action.     The  combination  has 
hurtful  powers  and  influences  not  pos- 
sessed by  the  individual.     It  threatens 
and  impairs  rivalry  in  trade,  covets  con- 
trol in  prices,  seeks  and  obtains  its  own 
advancement  at  the  expense  and  in  the 
oppression  of  the  public." 


In  Gatzow  v.  Buening  (1900)  106 
Wis.  1,  49  L.R.A.  475,  80  Am.  St.  Rep. 
17,  81  N.  W.  1003,  an  action  for  dam- 
ages brought  by  one  who  was  deprived 
of  the  use  of  a  hearse  which  he  had  en- 
gaged for  the  funeral  of  a  member  of 
his  family,  through  the  action  of  a 
liveryman's  association,  it  was  held  that 
a  by-law  of  the  association,  binding  the 
members  not  to  do  business  with  any 
person  who  does  not  patronize  its  mem- 
bers exclusively,  and  preventing  any  of 
them  from  letting  a  hearse  to  a  private 
party  for  a  funeral  where  the  undertak- 
er in  charge  of  it  is  reputed  to  patron- 
ize nonunion  members,  or  to  any  person 
whose  family  for  the  occasion  patron- 
ized a  nonunion  livery,  is  unlawful  as 
against  public   policy. 

*  In  Ba/rr  v.  Essex  Trades  Council 
(1894)  53  N.  J.  Eq.  101,  30  Atl.  881, 
in  discussing  the  question  whether  there 
was  any  element  of  coercion  in  the  ac- 
tion of  a  trades  council,  composed  of 
representatives  of  various  trades  unions, 
in  withdrawing  its  indorsement  from  a 
newspaper  with  which  one  of  the  unions 
was  in  controversy,  thereby  diverting 
the  patronage  of  organized  labor  from 
the  paper  and  its  advertisers,  the  court 
said:  "Next,  as  to  the  members  of  the 
various  labor  unions.  According  to  Mr. 
Beckmeyer,  all  the  organizations  repre- 
sented in  the  trades  council  and  the  in- 
dividual members  thereof,  in  strict  con- 
formity with  the  purpose  and  object 
for  which  the  said  council  was  organ- 
ized, withheld  their  patronage  from  the 
said  newspaper  on  the  mere  announce- 
ment by  the  typographical  union  to  the 
trades  council  that  that  union  had  with- 
drawn its  indorsement  from  the  'Times.' 
Why?  It  is  said  that  it  was  only  the 
exercise  by  each  person  of  his  right  to 
spend  his  money  as  his  own  will  dictat- 
ed. The  fallacy  of  this  is  apparent.  It 
loses  sight  of  the  combination,  the  whole 
strength  of  which  lies  in  the  fact  that 
each  individual  has  surrendered  his  own 
discretion  and  will  to  the  direction  of 
the  accredited  representative  of  all  the 
organizations.  He  no  longer  uses  his 
own  judgment,  but  by  entering  into  the 
combination,  agrees  to  be  bound  by  its 
decree.  As  is  said  in  Temperton  v. 
Russell  [1893]  1  Q.  B.  715,  'those  men 
had  bound  themselves  to  obey,  and  they 
knew  they  had  done  so;  and  that  if  they 
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tarily  subjected  themselves  thereto  does  not  deprive  it  of  its  coercive 
character.'  But  where  it  does  not  appear  that  the  plaintiff  V70uld 
probably  enjoy  the  patronage  of  members  of  the  association  but  for 
the  constraint  of  the  hj-law,  the  alleged  damage  is  too  remote  and 
conjectural  to  support  an  action.* 

2739.  Right  of  association  to  require  nonmember  to  pay  a  fine,  upon 
pain  of  loss  of  patronage. —  The  preceding  section  has  dealt  with  the 
coercive  effect  of  by-lavrs  of  trade  or  labor  organizations  upon  their 
members  as  an  invasion  of  the  rights  of  nonmembers.  The  present 
section  deals  with  the  coercive  effect  of  such  by-laws,  or  rather  of  tho 


did  not  obey  they  would  be  fined  or  ex- 
pelled from  the  union  to  which  they  be- 
longed.' It  is  common  knowledge,  if 
indeed  it  does  not  amply  so  appear  by 
the  papers  in  this  case,  that  a  member 
of  a  labor  organization  who  does  not 
submit  to  the  edict  of  his  union  asserts 
his  independence  of  judgment  and  ac- 
tion at  the  risk,  if  not  the  absolute  sac- 
rifice, of  all  association  with  his  fellow 
members.  They  will  not  eat,  drink, 
live,  or  work  in  his  company.  Branded 
by  the  peculiarly  offensive  epithets 
adopted,  he  must  exist  ostracised,  so- 
cially and  industrially,  so  far  as  his 
former  associates  are  concerned.  Free- 
dom of  will  under  such  circumstances 
cannot  be  expected." 

In  Alfred  W.  Booth  <&  Bro.  v.  Burgess 
(1906)  72  N.  J.  Eq.  181,  65  Atl.  226, 
in  discussing  the  question  whether  the 
coercion  exercised  by  a  labor  union  on 
its  members  in  order  to  induce  them 
to  refuse  to  work  for  anyone  who  should 
purchase  complainant's  product  was 
justified  (and  therefore  not  a  violation 
of  complainant's  rights)  by  the  fact 
that  such  employees  had  voluntarily 
joined  the  union  and  subjected  them- 
selves to  its  by-laws  and  regulations, 
tlie  court  said:  "When,  however,  the 
threat  of  fine  and  expulsion  is  employed 
for  the  purpose  of  coercing  the  em- 
ployees of  a  large  number  of  different 
employers  to  refrain  from  renewing 
their  contracts  for  labor  in  order  to 
coerce  all  these  employers  to  boycott 
the  complainant,  with  the  ultimate  ob- 
ject of  coercing  the  complainant  in  re- 
spect of  a  matter  with  which  the  em- 
ployees who  are  first  coerced  have  ab- 
solutely no  concern  whatever,  then  it 
seems  to  roe  the  whole  scheme  becomes 


an  attack  upon  the  complainant's  right 
to  a  free  market.  No  surrender  of  lib- 
erty or  voluntary  agreement  to  abide 
by  by-laws  on  the  part  of  the  employees 
who  are  first  coerced,  made  by  them 
when  they  enter  their  labor  unions,  can, 
in  my  judgment,  affect  the  right  of  the 
complainant  to  a  free  market,  which 
right  he  will  enjoy  for  all  it  may  be 
worth  if  these  employees  are  permitted 
to  exercise  their  liberty.  The  employees 
may  be  able  to  surrender  their  own 
right,  but  they  certainly  cannot  sur- 
^^-nder  the  right  of  other  parties." 

6  See  cases  cited  in  notes  1  and  2, 
supra. 

6  In  Dowries  v.  Bennett  (1901)  63 
Kan.  653,  55  L.R.A.  560,  88  Am.  St. 
Rep.  256,  66  Pac.  623,  it  was  held  that 
members  of  a  voluntary  association  of 
live  stock  dealers  did  not  have  sufficient 
interest  to  maintain  an  action  for  an 
injunction  to  restrain  a  similar  associa- 
tion from  the  enforcement  of  a  by-law 
prohibiting  its  membership  from  deal- 
ing on  the  market  either  with  nonmem- 
bers engaged  in  the  same  business,  or 
with  them  who  deal  with  such  nonmem- 
bers, under  pain  of  fine  or  expulsion 
from  the  association,  upon  the  ground 
that  it  would  not  necessarily  follow  that 
the  members  of  defendant  association 
would  trade  with  members  of  the  plain- 
tiff association  but  for  the  constraint 
of  the  by-law;  the  court  distinguishing 
the  case  of  a  union  or  association  of 
members  intimidating  its  members  from 
engaging  in  a  specific  service  offered  by 
an  employer,  and  standing  open  and 
ready  to  be  entered,  upon  the  ground 
that  in  such  case  any  damage  occasioned 
thereby  is  not  indirect,  remote,  and  con- 
jectural. 
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action  taken  by  the  association  in  pursuance  thereof,  upon  nonmem- 
bers,  as  an  invasion  of  their  rights. 

Whether  the  action  of  such  an  organization  in  requiring  a  non- 
member  who  has  done  something  which  the  organization  deems  at 
variance  with  its  interests  to  pay  an  arbitrary  penalty  as  a  condition 
of  continuing  to  enjoy  the  patronage  of  its  members  is  of  a  coercive 
nature  is  one  upon  which  there  is  a  conflict  of  decision,^  doubtless 
due"  to  a  fundamental  difference  in  the  conception  of  the  extent  of 
plaintiff's  rights.  If  it  be  found,  or  taken  for  granted,  in  any  partic- 
ular case,  that,  in  view  of  the  nonexistence  of  the  relation  of  trade 


1 A  manufacturer  is  not  entitled  to 
enjoin  the  sending  by  the  secretary  of 
a  voluntary  association  of  a  notice  pro- 
vided for  by  the  by-laws  of  the  associa- 
tion, notifying  its  members  that  plain- 
tiff had  refused  to  comply  with  the 
rules  of  the  association,  which  provided 
for  the  imposition  of  a  fine  upon  any 
manufacturer  or  wholesale  dealer  who 
should  sell  lumber  directly  to  consum- 
ers, not  dealers,  at  any  point  where  a 
member  of  the  association  was  carrying 
on  a  retail  yard,  under  penalty  of  loss 
of  patronage  of  the  members  of  the 
association,  the  court  taking  the  view 
that  there  was  no  element  of  fraud, 
coercion,  or  of  intimidation,  either 
toward  the  plaintiff  or  the  members  of 
the  association.  Discussing  the  effect 
of  the  by-law  in  question,  the  court 
said:  "True,  the  secretary,  in  accord- 
ance with  §  3  of  the  by-laws,  made  a 
demand  on  plaintiff  for  10  per  cent  on 
the  amount  of  the  two  sales.  But  this 
involved  no  element  of  coercion  or  in- 
timidation, in  the  legal  sense  of  those 
terms.  It  was  entirely  optional  with 
plaintiff  whether  it  would  pay  or  not. 
If  it  valued  the  trade  of  the  members 
of  the  association  higher  than  that  of 
nondealers  at  the  same  points,  it  would 
probably  conclude  to  pay;  otherwise, 
not.  It  cannot  be  claimed  that  the  act 
of  making  this  demand  was  actionable; 
much  less,  that  it  constituted  any 
ground  for  an  injunction;  and  hence 
this  matter  may  be  laid  entirely  out  of 
view.  Nor  was  any  coercion  proposed 
to  be  brought  to  bear  on  the  members 
of  the  association,  to  prevent  them 
from  trading  with  the  plaintiff.  After 
they  received  the  notices,  they  would  be 
at  entire  liberty  to  trade  with  plaintiff, 
or  not,  as  they  saw  fit.  By  the  provi- 
sions of  the  by-laws,  if  they  traded  with 


the  plaintiff,  they  were  liable  to  be 
'expelled;'  but  this  simply  meant  to 
cease  to  be  members.  It  was  wholly  a 
matter  of  their  own  free  choice,  which 
they  preferred, — to  trade  with  the  plain- 
tiff or  to  continue  members  of  the  asso- 
ciation." Bohn  Mfg.  Co.  v.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lum- 
bermen's Asso.)  (1893)  54  Minn.  223, 
21  L.R.A.  337,  40  Am.  St.  Rep.  319,  55 
N.  W.  1119. 

This  deduction  as  to  the  noncoercivu 
character  of  the  by-law  in  question  is 
disapproved  in  Jackson  v.  Stanfield 
(1894)  137  Ind.  592,  23  L.R.A.  588,  36 
N.  E.  345,  37  N.  E.  14,  where  it  is 
held  that  a  combination  of  retail  lum- 
ber dealers  to  destroy  the  business  of 
brokers  and  commission  dealers  who  do 
not  keep  a  lumber  yard  with  an  as- 
sorted stock  of  lumber,  by  coercing 
wholesalers  by  means  of  a  by-law  re- 
quiring an  offending  wholesaler  to  pay 
an  arbitrary  penalty,  upon  pain  of  loss 
of  patronage,  and  providing  for  the  ex- 
pulsion of  members  who  shall  continue 
to  patronize  such  wholesaler,  is  unlaw- 
ful, and  renders  a  member  who  procures 
action  by  the  association  to  the  injury 
of  a  broker  liable  to  the  latter  for  dam- 
ages, the  court  saying:  "There  is  such 
an  element  of  coercion  and  intimidation 
in  the  by-law  under  consideration,  to- 
wards the  wholesale  dealers,  manufac- 
turers, and  even  the  members  of  the  so- 
ciety, and  such  provision  made  for  pen- 
alties and  forfeitures  against  them, 
that  it  will  not  do  to  say  it  was  op- 
tional with  the  wholesale  dealer  wheth- 
er it  would  pay  the  demand  or  not,  or 
that  it  was  left  to  the  discretion  or 
choice  of  the  members  to  either  trade 
with  the  wholesaler  or  abandon  the  as- 
sociation." 
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competitors,  or  the  existence  of  an  unlawful  purpose,  the  many  have, 
in  the  particular  case  under  consideration,  no  right  to  combine  against 
the  one,  their  action  becomes  unlawful,  or,  as  it  would  be  put  in  this 
'Connection,  coercive. 

The  legality  of  the  conduct  under  discussion  in  this  section  (like 
ithat  of  other  conduct  hereinbefore  considered)  can  therefore  neither 
foe  broadly  affirmed  nor  denied;  but  must  depend  in  each  instance 
■on  the  result  of  an  inquiry  into  the  trade  relationship  of  the  parties 
.and  the  purpose  with  which  the  action  is  taken. 

It  has  been  held,  upon  the  ground  that  the  combination  was  one 
.employing  unlawful  means,  that  money  paid  by  a  manufacturer,  at 
.the  demand  of  a  labor  union,  to  prevent  its  members  from  refusing 
,to  handle  his  product  because  he  had  sold  to  those  considered  by  the 
union  as  unfair,  may  be  recovered,  as  having  been  obtained  by  extor- 
tion ." 

2740.  Effect  of  statutes  permitting  workmen  to  combine,  upon  legality 
of  boycott. —  (As  to  the  effect  of  statutes  permitting  workmen  to  or- 
.ganize  upon  the  legality  of  strikes,  and  acts  done  in  furtherance  there- 
of, see  chap,  cxvii.,  §  2713.  As  to  scope  and  effect  of  statutes  legal- 
izing interference  with  another's  employment,  see  chap,  cxvi.,  § 
.2688.) 

Various  statutory  provisions  intended  to  modify  the  law  of  con- 
spiracy in  its  application  to  combinations  of  workmen  have  occasion- 
.ally  been  invoked  as  legalizing  boycotts,  but  always  without  success.^ 

Z  March  v.  Bricklayers'  d  P.  Union  65  J.  P.  708,  50  Week.  Rep.  139,  85 
(1906)  79  Conn.  7,  4  L.R.A.(N.S.)  1198,  L.  T.  N.  S.  289,  17  Times  L.  R.  749. 
118  Am.  St.  Rep.  127,  63  Atl.  291,  6  The  provision  in  §  3  of  such  act,  that 
Ann.  Cas.  848.  And  see  also  Carew  v.  an  agreement  or  combination  by  two  or 
Rutherford  (1870)  106  Mass.  1,  8  Am.  more  persons  to  do  or  procure  to  be 
Rep.  287,  in  which  an  employer  was  done  any  act  in  contemplation  or  fur- 
held  entitled  to  recover  a  sum  which  therance  of  a  trade  dispute  between  em- 
he  was  compelled,  by  a  threat  to  call  a  ployers  and  workmen  shall  not  be  in- 
strike,  to  pay  as  a  penalty  for  having  dictable  as  a  conspiracy  if  such  act 
sent  stone  to  another  locality  to  be  cut.  committed  by  one  person  would  not  be 

That   such  conduct  warrants   convic-  punishable  as  a  crime  has  nothing  to 

iion  for  the  crime  of  extortion,  see  Peo-  do   with   civil   damages,    and   therefore 

pie  v.  Hughes   (1893)    137  N.  Y.  29,  32  does   not   preclude   the   maintenance   of 

TST.  E.  1105;  People  v.  Wilnig   (1886)   4  an    action    for    damages    arising    from 

TST.   Y.   Crim.   Rep.   403,   under   §   2743,  acts  done  in  pursuance  of  such  a  com- 

note  10,  post.  bination.     Ibid. 

1  A  combination  to  annoy  a  person's        A  statute  making  it  lawful  "for  any 

customers  so  as  to  compel  them  to  leave  two  or  more  persons  to  unite,  combine, 

him  unless  he  obcvs  the  combination  is  or  bind  themselves  by  oath,   covenant, 

not  rendered  lawful  by   38   &  39  Vict,  agreement,  alliance,  or  otherwise  to  per- 

ehap.  86  (the  conspiracy  and  protection  suade,  advise,  or  encourage,  by  peaceable 

of  property  act).     Per  Iiord  Lindley  in  means,  any  person  or  persons  to  enter 

Quinn  v.  Leathern   [1901]  A.  C.  495,  1  into    any    combination    for    or    against 

B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  leaving  or  entering  into  the  employment 


!§  2741] 


BOYCOTTS. 


8491 


2741.  Eemedies  of  person  aggrieved  by  boycott;  actions  for 
■damages. —  (While  questions  purely  of  pleading  and  practice  do  not 
jproperly  fall  within  the  scope  of  this  discussion,  the  decisions  in  the 
subjoined  note  are  cited  as  possibly  being  of  use.)^ 


of  any  person  or  persons  or  corpora- 
tion," does  not  legalize  a  conspiracy 
to  injure  a  man's  business,  to  be  effect- 
ed by  means  other  than  those  of  a  com- 
bination to  enter  into  or  leave  his  em- 
ployment, and  therefore  does  not  make 
lawful  a  ■  combination  to  injure  one's 
"business  by  a  concerted  action  on  the 
part  of  an  Immense  number  of  persons 
to  cease  to  deal  with  and  to  persuade 
•others  to  cease  to  deal  with  him,  by 
tlireats  to  withdraw  their  custom  from 
them,  for  the  purpose  of  obliging  him 
to  accede  to  their  demands, — or,  in 
other  words,  boycott  him.  Barr  v.  Es- 
sex Trades  Council  (1894)  53  N.  J.  Eq. 
101,  30  Atl.  881. 

The  Pennsylvania  acts  of  May  8, 
1869,  P.  L.  1260;  June  14,  1872,  P.  L. 
1175;  April  20,  1876,  P.  L.  45;  and 
June  16,  1891,  P.  L.  300,  relating  to 
the  rights  of  workingmen  to  combine 
and  to  do  various  acts  calculated  to 
further  their  interests,  do  not  legalize 
boycotting   in   furtherance   of    a   strike 

( 1 )  because   they  relate  to  persons  in 
their  relation  of  employees,  while  those 

'engaged  in  boycotting  do  not  all  sus- 
tain such  relation  to  the  complainant; 

(2)  because  (generally)  acts  in  viola- 
tion of  constitutional  right  and  (par- 
ticularly) the  use  of  "force,  threats, 
and  menace  of  harm  to  person  or  prop- 
erty," are  expressly  excepted  from  the 
operation  of  the  statute  and  left  as  at 
-common  law;  (3)  because  they  do  not 
legalize   combinations   to   boycott;    and 

(4)  because  the  legislative  intent  was 
"to  relieve  employees"  from  liability 
"to  indictment  for  conspiracy  at  com- 
mon law  or  under  the  criminal  laws 
of  this  commonwealth,"  but  not  to  de- 
prive any  citizen  of  legal  redress  for 
any  injury  sustained  by  the  acts  re- 
ferred to.  Patterson  v.  Building  Trades 
Council    (1902)    11  Pa.  Dist.  R.  500. 

1  (a)  Mode  of  bringing  suit  against 
-trade  union. — At  common  law,  a  volun- 
tary association  which  has  neither  been 
incorporated,  nor,  by  virtue  of  statutory 
■provision,  has  acquired  the  status  of  a 
-quasi  corporation,  cannot  be  sued  in  its 
common  name,  as  it  does  not  have  any 
legal  entity   distinct  from   that   of   its 


members;  and  this  principle  has  been 
applied  in  numerous  actions  against  la- 
bor unions. 

Nor  may  such  association  be  sued,  in 
the  absence  of  statutory  authority,  in 
the  name  of  its  officers. 

In  order  to  enforce  a  right  against 
them  in  an  action  at  law,  in  the  ab- 
sence of  a  statute  permitting  a  differ- 
ent mode  of  procedure,  every  member 
must,  if  the  objection  is  properly  taken, 
be  joined  as  a  party  defendant. 

But  in  equity,  irrespective  of  statutes 
permitting  representative  actions,  and 
in  accordance  with  established  principle, 
an  action  may  be  instituted  against  a 
voluntary  unincorporated  organization 
where  the  members  comprising  the  same 
are  numerous,  by  simply  joining  as  de- 
fendants a  few  natural  persons,  mem- 
bers of  the  organization,  sufficient  to 
represent  and  protect  the  interests  of 
the  entire  membership. 

It  is  not  a  proper  way  to  frame  a 
pleading  so  as  to  take  advantage  of 
such  equity  rule,  to  state  that  all  mem- 
bers of  the  class  are  not  joined  because 
their  names  are  unknown  to  complain- 
ant; but  the  proper  way  of  bringing  the 
members  of  such  unincorporated  asso- 
ciation before  the  court  is  to  join  as 
parties  defendant  persons  who  are  al- 
leged to  be  and  are  proper  representa- 
tives of  the  class,  describing  the  class 
to  which  the  members  belong  and  stat- 
ing that  the  members  are  too  numerous 
to  be  joined  as  parties  defendant. 

In  some  jurisdictions  statutory  pro- 
visions have  had  the  effect  to  extend 
the  equity  rule  permitting  representa- 
tive actions,  to  actions  at  law. 

For  full  discussion  of  the  decisions 
supporting  the  foregoing  statements, 
see  note  in  1  British  Ruling  Cases,  852; 
also  note  in  2  L.R.A.(N.S.)    789. 

(b)  Sufficiency  of  bill  for  an  injunc- 
tion.— ^A  complaint  stating  that,  for  the 
purpose  of  injuring  plaintiffs'  business, 
and  to  compel  them  to  discharge  their 
employees,  defendants  have  conspired  to- 
gether, and  have  maliciously  continued 
to  publish,  or  cause  to  be  printed  and 
published,  distributed  and  circulated, 
false    and    malicious    publications    and 
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"The    right    of    an    individual    to    carry    on    his    business    as 
he     sees     fit,     and     to     use     such  implements     or     processes     of 


circulars  upon  the  premises  of  the 
plaintiffs  and  in  front  of  and  in  the 
vicinity  of  their  place  of  business,  for 
the  purpose  of  preventing  them  from 
carrying  on  their  business,  and  to  pre- 
vent persons  from  dealing  with  them, 
as  vi^ell  as  intimidating  both  the  plain- 
tiffs and  their  employees  in  their  con- 
duct of  the  business  and  in  the  perform- 
ance of  their  work,  and  that  they 
threaten  to  continue  to  do  so,  but  which 
does  not  set  out,  either  literally  or  in 
substance,  the  publications  and  circu- 
lars referred  to,  fails  to  state  a  cause 
of  action  with  sufficient  certainty.  Da- 
vitt  V.  American  Bakers'  Union  (1899) 
124  Cal.  99,  56  Pac.  775. 

A  bill  for  an  injunction,  setting  forth 
the  establishment  of  a  patrol  by  strik- 
ers about  plaintiff's  place  of  business, 
who  called  forth  in  loud,  threatening, 
and  menacing  tones  to  the  patrons  and 
customers  of  the  plaintiff  not  to  pat- 
ronize the  plaintiff,  under  penalty  of 
being  boycotted,  and  the  use  of  menac- 
ing terms  and  threatening  language  to- 
ward the  employees  of  the  plaintiff,  is 
sufficient  to  invoke  the  interposition  of 
a  court  of  equity.  Pierce  v.  Stable- 
men's Union  (1909)  156  Cal.  70,  103 
Pac.  324. 

In  National  Teleph.  Go.  v.  Kent 
(1907)  156  Fed.  173,  a  bill  alleging 
that  a  great  number  of  persons  named 
as  defendants  formed  a  conspiracy  for 
the  purpose  of  coercing  the  plaintiff 
and  another  telephone  company,  by  or- 
ganizing a  strike,  and  by  threats  and 
menaces,  and  even  by  assault,  prevent- 
ing others  who  desired  to  work  from 
taking  their  places,  and  for  the  purpose 
of  unlawfully  injuring  and  destroying 
the  complainant's  telephone  lines  and 
property;  that  the  defendants,  in  pur- 
suance of  the  conspiracy,  did  actually 
cut  and  injure,  interfere  with  and  de- 
stroy, a  great  many  of  the  complain- 
ant's telephone  lines,  and  that  they  pur- 
sued complainant's  employees  with  op- 
probrious epithets,  and  even  assaulted 
them,  and,  that,  in  pursuance  of  said 
conspiracy,  certain  of  the  defendants 
printed  and  distributed  a  boycott  cir- 
cular,— was  held  to  state  facts  entitling 
the  complainant  to  an  injunction. 


Equity  will  not  enjoin  the  display  of 
placards  and  the  circulation  of  hand- 
bills stigmatizing  plaintiff's  restaurant 
as  unfair,  upon  the  ground  that  the 
use  01  the  street  for  such  a  purpose  is 
a  nuisance,  when  the  complaint  con- 
tains no  averment  alleging  that  any  act 
or  conduct  of  the  defendants  results  in. 
an  obstruction  of  the  streets  in  the 
neighborhood  of  the  plaintiff's  restau- 
rant, nor  any  averment  that  couples  the 
injury  and  inconvenience  complained  of 
with  the  use  of  the  streets.  Riggs  v. 
Cincinnati  Waiters'  Alliance  (1898)  fi 
Ohio  N.  P.  386,  8  Ohio  S.  &  C.  P.  Dec. 
565. 

(c)  Jurisdictional  amount. — ^In  deter- 
mining whether  or  not  a  suit  for  in- 
junction against  a  boycott  involves  a. 
sufficient  amount  in  money  to  be  within 
the  jurisdiction  of  the  court,  the  test 
is  the  value  in  money  to  complainant 
of  the  relief  sought,  or  the  amount  of 
loss  in  case  relief  is  denied.  Marx  dr 
H.  Jeans  Clothing  Co.  v.  Watson  ( 1902 ) 
168  Mo.  133,  56  L.E.A.  951,  90  Am.  St. 
Rep.  440,  67  S.  W.  391. 

In  a  suit  for  an  injunction  against 
the  institution  of  a  boycott,  the  amount 
in  dispute,  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  Federal  court, 
is  the  ■  value  of  complainant's  right 
to  conduct  its  business;  and  an  allega- 
tion in  the  bill  that  complainant  wilT 
be  damaged  by  the  acts  of  defendants- 
in  a  sum  exceeding  $2,000  is  sufficient 
to  confer  jurisdiction,  although  the  bill 
does  not  state  the  value  of  the  business. 
Rocky  Mountain  Bell  Teleph.  Co.  v. 
Montana  Federation  of  Labor  (1907) 
156  Fed.  809. 

(d)  Admissibility  of  evidence. — Evi- 
dence of  declarations  made  to  the  plain- 
tiff by  those  of  its  customers  who  with- 
drew their  custom,  made  at  the  time 
of  such  withdrawal,  are  admissible  a& 
part  of  the  res  gestce  in  an  action  for 
damages  for  boycotting,  to  show  the 
state  of  inind  of  the  persons  in  doing 
the  act  which  these  declarations  accom- 
pany. Moores  v.  Bricklayers'  Union 
(1889)   10  Ohio  Dec.  Reprint,  665. 

Evidence  that  defendants  in  fact  ex- 
pressed a  purpose  to  continue  to  pat- 
ronize plaintiff,  in  connection  with  evi- 
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manufacture  as  he  desires  to  use,  provided  he  '  follows  a  law- 
ful avocation  and  conducts  it  in  a  lawful  manner,  is  entitled  to  as 
much  consideration  as  his  other  personal  rights ;  and  the  law  should 
afford  protection  against  the  efforts  of  powerful  combinations  to  rob 
him  of  that  right,  and  coerce  his  will  by  intimidating  his  customers 
and  destroying  his  patronage."  " 

That  a  person  against  whom  an  unlawful  boycott  has  been  insti- 
tuted may  have  his  action  for  the  damages  thereby  occasioned  against 
any  or  all  of  the  persons  who  have  combined  against  him  is  self-evi- 


dence that  they  did  so  without  com- 
plaint until  the  general  withdrawal, 
tends  to  characterize  the  witlidrawal 
when  made,  and  is  therefore  admissible 
in  an  action  for  damages  for  conspir- 
acy resulting  in  the  ruining  of  the 
plaintiff's  business.  Boutwell  v.  Marr 
(1899)  71  Vt.  2,  43  L.R.A.  803,  76  Am. 
St.  Rep.  746,  42  Atl.  607. 

Statements  of  advertisers  in  a  news- 
paper at  the  time  of  withdrawing  their 
patronage,  that  it  was  because  they  had 
been  visited  by  a  committee  of  a  typo- 
graphical union,  and  were  threatened 
with  loss  of  business,  are  admissible  as 
part  of  the  res  gestw  in  an  action  to 
enjoin  a  boycott.  Casey  v.  Cincinnati 
Typographical  Union  (1891)  12  L.R.A. 
193,  45  Fed.  135. 

But  in  Lawlor  v.  Loewe  (1911)  109 
C.  C.  A.  288,  187  Fed.  522,  it  was  held 
that  testimony  of  a  salesman  that  he 
had  been  told  by  customers  upon  whom 
he  called  that  they  had  been  interviewed 
by  some  labor  representative  wlio  told 
them  that  unless  they  ceased  to  handle 
plaintiflf's  goods  they  would  get  into 
trouble  with  the  union,  was  hearsay, 
and  not  admissible  as  part  of  the  res 


In  Huttig  Sash  d  Door  Go.  v.  Fuelle 
(1906)  143  Fed.  363,  it  was  held  that 
evidence  of  interference  with  the  busi- 
ness of  a  building  contractor  because  of 
his  purchase  of  material  from  manu- 
facturers not  on  the  "fair  list"  issued 
by  a  building  trades  council  was  admis- 
sible upon  the  question  whether  an  in- 
junction restraining  the  defendants 
from  prosecuting  a  boycott  against  a 
certain  manufacturer  had  been  violated, 
although  at  the  time  the  contractor  did 
not  handle  any  of  complainant's  mate- 
rials; for  the  reason  that  it  tends  to 
prove  the  intent  of  the  parties. 


(e)  Sufficiency  of  evidence  to  support 
findings. — Evidence  that  defendant  and 
another  were  seen  walking  up  and  down 
a  street  in  company  and  close  together, 
and  that  from  between  them  copies  of  a 
boycott  circular  were  from  time  to  time 
dropped  on  the  sidewalk,  is  sufficient 
to  warrant  a  jury  in  finding  that  the 
defendant  distributed  the  circulars. 
State  V.  Olidden  (1887)  55  Conn.  46,  3 
Am.  St.  Rep.  23,  8  Atl.  890. 

Where  the  evidence,  in  an  action  to 
procure  an  injunction  against  interfer- 
ing with  the  plaintiff  in  the  conduct  of 
its  business  by  pickets  in  the  neighbor- 
hood, or  otherwise  molesting  or  inter- 
fering with  any  person  or  persons  trans- 
acting business  with  the  plaintiff,  fails 
to  show  that  the  pickets  had  come  in 
contact  with  or  had  in  any  manner  in- 
fluenced anyone  who  may  have  desired 
to  deal  with  plaintiff  as  a  customer,  or 
that  pickets  have  been  stationed  at  or 
near  plaintiff's  place  of  business  since 
a  time  prior  to  the  filing  of  the  com- 
plaint, an  order  refusing  a  new  trial 
asked  for  on  the  ground  that  the  find-- 
ings  are  not  sustained  by  the  evidence 
will  be  reversed.  Crescent  Feather  Go. 
V.  United  Upholsterers'  Union  (1908) 
153  Cal.  433,  95  Pac.  871. 

The  use  in  findings,  of  words  such  as 
"threaten,"  "acts  of  intimidation,"  "in- 
terfered with,"  "driven  away,"  or  "pre- 
vented," as  applied  to  the  conduct  of 
defendants  towards  the  patrons  of  the 
plaintiff,  do  not  imply  the  use  of  forci- 
ble means,  and  therefore  cannot  be  re- 
garded as  unsupported  by  evidence 
which  does  not  disclose  the  employment 
of  forcible  means.  Jordahl  v.  Hayda 
(1905)    1  Cal.  App.  696,  82  Pac.   1079. 

2  My  Maryland  Lodge  v.  Adt  ( 1905 ) 
100  Md.  238,  68  L.R.A.  752,  59  Atl.  721. 
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dent.'    But  there  must  be  a  causal  connection  between  the  acts  com- 
plained of  and  the  damage  suffered.* 

It  has  been  held  that  oiScers  of  affiliated  trades  unions  cannot 
escape  liability  for  inducing  parties  having  contracts  with  plaintiff  tO' 
break  them  and  to  refrain  from  further  contracting  with  the  plaintiff, 
with  the  object  of  coercing  plaintiff  into  refusing  to  supply  another 
party  with  whom  the  unions  were  in  controversy,  by  giving  notice- 
that  the  members  of  the  unions  would  not  handle  material  furnished 
by  the  plaintiff,  upon  the  ground  that  the  damage  to  the  plaintiff 
must  be  considered  as  having  arisen  from  spontaneous  action  of  the 
individual  workmen  themselves.* 

The  United  States  Supreme  Court  has  held  that  a  combination  by 
members  of  labor  organizations  to  destroy  an  existing  interstate  traffic 
by  preventing  manufacturers,  through  the  instrumentality  of  a  boy- 
cott, from  manufacturing  goods  intended  for  transportation  beyond, 
the  state,  and  to  prevent  their  vendees  in  other  states  from  reselling 

3  "No  person,  or  combination  of  per-  statutory  provision  therefor  exists,  to 
sons,  can  legally,  by  direct  or  indirect  a  merchant  who  cannot  obtain  goods 
means,  obstruct  or  interfere  with  an-  because  of  such  combination,  see  note 
other  in  the  conduct  of  his  lawful  busi-  in  7  L.R.A.  (N.S. )  976. 
ness,  and  any  loss  wilfully  caused  by  As  to  whether  such  a  combination, 
such  interference  will  give  the  party  will  give  a  right  of  action  for  damages 
injured  a  right  of  action  for  all  dam-  under  the  Federal  anti-trust  law,  see 
ages  sustained.  All  parties  to  a  con-  note  in  7  L.R.A.  (N.S.)  984. 
spiracy  to  ruin  the  business  of  another  4  In  Boots  v.  Grundy  (1900)  82  L.  T. 
because  of  his  refusal  to  do  some  act  N.  S.  769,  48  Week.  Rep.  638,  16  Times 
against  his  will  or  judgment  are  liable  L.  R.  457,  which  was  an  action  against 
for  all  overt  acts  illegally  done  pursu-  the  members  of  a  trade  association  for 
ant  to  such  conspiracy,  and  for  the  sub-  inducing  publishers  to  refrain  from 
sequent  loss,  whether  they  were  active  dealing  with  plaintiff,  the  means  em- 
participants  or  not."  Purington  v.  ployed  being  the  issuance  of  a  circular 
Hinchliff  (1905)  219  111.  159,  2  L.R.A.  asking  dealers  to  refrain  from  order- 
■  (N.S.)  824,  109  Am.  St.  Rep.  322,  76  ing  goods  from  publishers  known  to- 
N.  E.  47.  supply  cut-rate  dealers,  and  the  absten- 

The  right  to  recover  damages  is  also  tion  from  buying  from  such  publishers, 

aflBrmed      in      Doremus     v.     Hennessy  Bigham,  J.,  expressed  doubt  whether  the 

(1898)    176  111.  608,  43  L.R.A.  797,  68  action  on  the  part  of  the  publishers  in 

Am.  St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  refraining  from  dealing  with  the  plain- 

524  (in  which,  however,  the  dispute  did  tiff  could  be  said  to  flow  naturally  from 

not  arise  out  of  the  relation  of  master  the  acts   of  the  defendants, 
and  servant),   where  it  was  held  that        6  Temperton  v.  Russell  [1893]  1  Q.  B.. 

members    of    a    trade    association    who  715. 

combined    to    induce    or    compel    other        Upon  this  point  it  was  said  by  Lord' 

persons  not  to  deal  or  enter  into  con-  Esher:     "It  was  argued  that  the  steps 

tracts  with  one  who  will  not  join  the  which  the  joint  committee  and  Russell, 

association    or    conform    his    prices    to  their   representative,   took  with   regard' 

those  flxed  by  the   association   will   be  to  the  men  working  for  Brentano  were 

liable    for   the   injuries   caused   to   him  only  what  they  had  a  perfect  right  to- 

by  loss  of  business  resulting  from  such  take;   that  they  merely  gave  notice  or- 

combination.  advice  to  such  workmen  that  the  rules 

As  to  when  a  combination  of  dealers  were    being    infringed;    and    that    they 

will  give  a  right  of   action,  where  no  should  withdraw  from  his  employment' 
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the  goods  so  transported,  and  from  further  negotiating  with  the  man- 
ufacturers for  the  purchase  and  transportation  of  such  goods  from. 
the  place  of  manufacture  to  the  various  places  of  destination,  is  a. 
combination  "in  restraint  of  trade  or  commerce  among  the.  several 
states,"  within  the  meaning  of  the  anti-trust  act  of  July  2,  1890,, 
members  of  which  are  liable  for  threefold  damages  under  §  7  of  that, 
act.* 

2742.  —injunctive  relief.— a.  Right  to,  in  general.— It  frequent- 
ly has  been  held  that  injunction  is  an  appropriate  remedy  for  unjusti- 
fiable interference  with  one's  business  by  boycotting  ^  where  irrep- 
arable injury  is  likely  to  ensue,*  and  the  defendants  threaten  to  con- 


if  he  carried  out  his  contract  with  the 
plaintiff;  and  that  the  workmen  could 
then  do  as  they  liked  in  the  matter. 
It  may  be  spoken  of  as  'notice'  or  'ad- 
vice' argumentatively ;  but  those  words 
do  not  represent  the  truth  of  the  thing. 
These  men  had  bound  themselves  to 
obey;  and  they  knew  that  they  had  done 
so,  and  that,  if  they  did  not  obey,  they 
would  be  fined  or  expelled  from  the 
union  to  which  they  belonged.  It  was 
really  an  order  which  was  given  to 
them,  just  as  much  as  a  direction  given 
to  a  servant  is  one.  It  might  be  said 
that  such  it  direction  is  not  an  order, 
because  the  servant  could  not  be  com- 
pelled to  obey  it;  but,  if  he  does  not, 
he  will  lose  his  place.  The  unions, 
through  their  joint  committee,  as  it  ap- 
pears to  me,  ordered  their  members  em- 
ployed by  Brentano  to  cease  to  work  for 
him  if  he  performed  his  contract  with 
the  plaintiff,  or  if  he  went  on  dealing 
with  the  plaintiff."  And  Lopes,  L.  J., 
said:  "It  was  contended  that  the  dam- 
age to  the  plaintiff  must  be  considered 
as  having  arisen  from  the  spontaneous 
action  of  the  individual  workmen  them- 
selves. I  cannot  think  that  that  view 
is  maintainable.  We  know  something 
of  the  action  of  trade  unions  and  their 
officials.  So  far  from  the  injury  to  the 
plaintiff  arising  from  the  men  acting 
of  their  own  accord,  I  think  it  is  clear 
that,  if  it  had  not  been  for  the  fear 
of  the  trade  unions  and  of  the  conse- 
quences of  breaking  the  compacts  which 
they  had  entered  into  as  members  of 
the  union,  there  would  have  been  no 
question  of  the  men  withdrawing  from 
their  employ." 

See  also,  to  the  same  effect,  §  2742, 
c,  post. 

GLoewe  v.  Lawlor   (1908)    208  U.  S, 


274,   52   L.   ed.   488,   28   Sup.   Ct.   Rep.. 
301,  13  Ann.  Cas.  815. 

For  other  decisions  as  to  when  aj 
combination  to  boycott  may  violate  the 
Federal  anti-trust  act,  see  Thomas  v. 
Cincinnati,  N.  0.  &  T.  P.  B.  Go.  (1894) 
4  Inters.  Com.  Eep.  788,  62  Fed.  803,. 
under  §  2734,  note  3,  and  §  2737,  am,te; 
Waterhouse  v.  Coiner  (1893)  19  L.R.A. 
403,  5  Inters.  Com.  Rep.  564,  55  Fed. 
149,  under  §  2737,  ante. 

The  right  to  injunctive  relief  on  the 
ground  that  a  combination  to  boycott 
violates  this  act  is  denied  in  National 
Fireproofing  Co.  v.  Mason  Builders'' 
Asso.  (1909)  26  L.R.A.  (N.S.)  148,  94 
C.  C.  A.  535,  169  Fed.  259. 

1  Patterson  v.  Building  Trades  Coun- 
cil (1902)   11  Pa.  Dist.  R.  500. 

The  courts  will  enjoin  a  conspiracy 
or  combination  to  rob  a  person  of  the- 
right  to  carry  on  a  lawful  business  in 
a  lawful  manner  by  intimidating  his 
customers  and  destroying  his  patronage. 
My  Maryland  Lodge  v.  Adt  (1905)  100- 
Md.  238,  68  L.R.A.  752,  59  Atl.  721. 

Injunction  will  lie  against  the  contin- 
uation by  a  labor  union  of  a  boycott 
already  declared  against  a  particular 
business,  or  against  the  declaration  of 
a  threatened  boycott  against  such  busi^ 
ness.  Lohse  Patent  Door  Co.  v.  Fuelle 
(1908)  215  Mo.  421,  22  L.R.A.  (N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997. 

Injunction  is  a  proper  remedy  for 
unlawful  interference  with  the  business 
of  a  restaurant  keeper  by  an  attempt, 
by  picketing  and  show  of  force,  to  ter- 
rorize intending  patrons.  Mulholland 
V.  Waiters'  Local  Union  (1902)  13 
Ohio  S.  &  C.  P.  Dec.   342. 

Z  Matthews  v.  Shanlcland  (1898)  25- 
Misc.  604,  56  N.  Y.  Supp.  123. 
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tinue  their  unlawful  interference  with  complainant's  business.'  But 
it  has  been  held  that  one  who  has  no  established  business  to  be  injured 
thereby  cannot  obtain  an  injunction  against  a  threatened  boycott.* 
This  decision,  however,  appears  to  regard,  not  the  fundamental  right, 
but  merely  the  occasion  of  its  exercise.  But  why  is  not  the  right  to 
a  free  market  as  much  entitled  to  protection  in  the  case  of  a  pro- 
jected as  in  the  case  of  an  established  business  venture?  Its  need 
for  equitable  protection  is  certainly  greater,  since  the  impossibility 
of  establishing  damage  would  preclude  any  relief  by  action  at  law. 

The  mere  existence  in  the  constitution  of  an  association,  of  pro- 
visions capable  of  being  so  enforced  as  to  M'ork  an  unlawful  boycott, 
will  not  warrant  the  issuance  of  an  injunction  against  their  enforce- 
ment, in  the  absence  of  a  showing  of  actual  or  threatened  injury  to 
the  complainant.^ 

The  fact  that  certain  of  the  acts  charged  in  a  bill  for  an  injunc- 
tion amount  to  crimes,  or  threaten  crimes,  does  not  offer  any  reason 
why  equity  will  refuse  to  restrain  them.  While  equity  will  not  at- 
tempt to  restrain  the  commission  of  a  crime  as  such,  the  fact  that  an 
act  threatening  irreparable  injury  to  property  rights  is  of  itself  crim- 

Equity  has  jurisdiction,  both  on  the  and   of    two   private   customers    during 

ground  that  the  injury  threatens  irre-  a    space    of    about    ten    months,    witli 

parable  damage  and  on  the  ground  that  threats   of  the   union  to  make  war   to 

the  legal  remedy  would  involve  a  mul-  the  knife  and  fight  the  plaintiff  to  the 

tiplieity   of   suits,   to  enjoin   a   boycott  death,    since    these   facts   do    not    show 

against   a    newspaper.      Barr  v.    Essex  such   an   irreparable   injury   impending 

Trades    Council    (1894)    53    N.   J.    Eq.  as  will  justify  equitable  relief.     Long- 

101,  30  Atl.  881.  shore  Printing  Co.  v.  Howell  (1894)  26 

The  difficulty  of  ascertaining  the  dam-  Or.  527,  28  L.R.A.  464,  46  Am.  St.  Rep. 

ages     arising    from     interference    with  640,  38  Pac.  547. 

business  renders  the  injury  an  irrepar-  3  J.    F.    Parkinson    Co.    v.    Building 

able  one,  within  the  meaning  of  the  rule  Trades  Council  (1908)   154  Cal.  581,  21 

relative  to  the  granting  of  injunctions.  L.R.A.  (N.S.)  550,  98  Pac.  1027,  16  Ann. 

Brace  Bros.  v.  Evans   (1888)    5  Pa.  Co.  Cas.     1165;     Matthews    v.     Shanlcland 

Ct.  163.  (1898)    25   Misc.   604,   56  N.  Y.   Supp. 

An  injury  must  be  threatened  and  im-  123. 

minent   which   will   become   irreparable  *  Van  der  Plaat  v.  Undertakers'  &  Liv- 

in  order  to  justify  an  injunction  against  erymen's  Asso.  (1905)  70  N.  J.  Eq.  116, 

a  conspiracy  to  injure  business  or  prop-  62  Atl.  453. 

erty  rights;  and  an  injunction  will  not  (As  to  necessity  of  proving  that  per- 
be  granted  to  restrain  the  continuance  son  affected  by  act  was  either  engaged 
of  a  strike  and  boycott  by  a  printers'  in  a  lawful  occupation,  or  purposed  to 
union  because  of  a  single  act  of  tres-  enter  thereon,  in  prosecution  for  viola- 
pass  in  entering  the  plaintiff's  premises  tion  of  anti-boycott  statute,  see  Burt  v. 
to  call  out  his  workmen,  and  of  publi-  State  [1909]  159  Ala.  134,  48  So.  851, 
cations  announcing  the  withdrawal  of  under  §  2743,  note  4,  posi) . 
the  union  from  the  plaintiff's  shop,  5  Van  der  Plaat  v.  Undertakers'  d 
with  the  exercise  of  influence  causing  Liverymen's  Asso.  (1905)  70  N.  J.  Eq. 
loss   to   the   plaintiff   of   city    printing  116,  62  Atl.  453, 
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inal  does  not  deprive  a  court  of  equity  of  its  right  and  power  to  enjoin 
its  commission.* 

Equity  may  enjoin  the  use  of  spoken  words  or  written  matter  in 
furtherance  of  a  boycott,  notwithstanding  the  rule  that  the  publica- 
tion of  a  libel  is  not  a  proper  subject  for  equitable  interpositionJ 
"Under  such  circumstances  they  become  what  is  called  'verbal  acts,' 
.an4  as  much  subject  to  injunction  as  the  use  of  any  other  force 
whereby  property  is  unlawfully  damaged."  '  But  equity  will  not  en- 
join what  is  at  most  only  a  slander.' 

The  question  sometimes  arises  as  to  whether  the  granting  of  in- 

e  Pierce  v.  Stallemen's  Union  (1909)  Union  (1898)  118  Mich.  497,  42  L.R.A. 
156  Cal.  70,  103  Pao.  324;  Matthews  v.  407,  74  Am.  St.  Rep.  421,  77  N.  W.  13. 
■Shankland  (1898)  25  Misc.  604,  56  N.  And  see,  in  this  connection,  Gilbert 
Y.Sup-p.  123;  Dayton  Mfg.  Co.  V.  Metal  v.  Miokle  (1846)  4  Sandf.  Oh.  357, 
Polishers'  B.  P.  &  B.  W.  Union  (1901)  where  it  was  held  that  a  placard  pa- 
ll Ohio  S.  &  C.  P.  Dec.  643.  Brace  raded  or  posted  in  a  public  street  before 
Bros.  V.  Evans  (1888)  5  Pa.  Co.  Ct.  the  door  of  an  auctioneer,  cautioning 
163 ;  Patterson  v.  Building  Trades  Coun-  strangers  to  beware  of  mock  auctions, 
■oil  (1902)    11  Pa.  Dist.  E.  500.  constitutes    a    nuisance    remediable    by 

For  further  authority  to  the  same  ef-  injunction;    and    this    notwithstanding 

feet,    see   chap,   cxvii,    §   2715,   note   9.  that  the  placard  may  also  be  treated  as 

'  In  Gompers  v.  Buck's  Stove  &  Range  a  libel. 
-Co.  (1910)  221  U.  S.  418,  55  L.  ed.  It  is  now  well  established  in  England 
797,  34  L.R.A.  (N.S.)  874,  31  Sup.  Ct.  (notwithstanding  the  doubts  raised  by 
Rep.  492,  it  is  held  that  a  court  of  Prudential  Assur.  Go.  v.  Knott  [1875] 
equity  may  enjoin  the  continuance  of  a  L.  R.  10  Ch.  142,  44  L.  J.  Ch.  N.  S. 
boycott,  although  spoken  words  or  writ-  192,  31  L.  T.  N.  S.  866,  23  Week.  Rep. 
ten  matter  were  used  as  one  of  the  249)  that  equity  has  jurisdiction  to  re- 
instrumentalities  by  which  the  boycott  strain  the  publication  of  a  libel  or  the 
"was  made  effective,  the  court  saying:  making  of  slanderous  statements  cal- 
"In  the  case  of  an  unlawful  conspiracy,  culated  to  injure  a  man  in  his  trade  or 
the  agreement  to  act  in  concert  when  business.  See  17  Laws  of  England 
the  signal  is  published  gives  the  words  (Halsbury)  260.  For  review  of  the  de- 
'Unfair,'  'We  Don't  Patronize,'  or  sim-  cisions  (Springfield  Spinning  Go.  v.  Ri- 
jlar  expressions,  a  force  not  inhering  ley  [1868]  L.  R.  6  Eq.  551,  37  L.  J. 
in  the  words  themselves,  and  therefore  Ch.  N.  S.  889,  19  L.  T.  N.  S.  64,  16 
exceeding  any  possible  right  of  speech  Week.  Rep.  1138 ;  Thorley's  Cattle  Food 
which  a  single  individual  might  have.  Co.  v.  Massam  [1877]  L.  R.  6  Ch.  Div. 
Under  such  circumstances  they  become  582,  46  L.  J.  Ch.  N.  S.  713;  Gollard  v. 
what  have  been  called  'verbal  acts,'  and  Marshall  [1892]  1  Ch.  571,  61  L.  J.  Ch. 
as  much  subject  to  injunction  as  the  N.  S.  268,  66  L.  T.  N.  S.  248,  40  Week, 
use  of  any  force  whereby  property  is  Rep.  473)  bearing  upon  this  question, 
unlawfully  damaged.  When  the  facts  see  chapter  cxvii.,  §  2715,  note,  13. 
in  such  cases  warrant  it,  a  court  having  As  to  the  issuance  of  injunction 
jurisdiction  of  the  parties  and  subject-  against  the  display  of  banners  etc.,  in 
matter  has  power  to  grant  an  injunc-  furtherance  of  a  strike,  see  chap,  cxvii, 
.^-io^"  §  2715  note  13. 

An  injunction  against  the  circulation  8  Gompers  v.   Buck's  Stove  &   Range 

-of  a  boycotting  circular  for  the  purpose  Co.  uU  supra. 

•of  intimidating  and  preventing  the  pub-  9  Goldberg,   B.   d    Co.   v.   Stablemen's 

lie  from  trading  with  a  person  may  be  Union    (1906)    149   Cal.   429,   8   L.R.A. 

■granted    although  its  publication  mere-  (N.S.)    460,  117  Am.  St.  Rep.  145,  86 

ly   as    a   libel   would   not   be    enjoined.  Pac.  806,  9  Ann.  Cas.  1219, 
Beck  V    Railway  Teamsters'  Protective 
M.  &  S.  Vol.  Vir.— 532. 
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junctive  relief  against  publications  in  furtherance  of  a  boycott  is  pre- 
cluded by  constitutional  guaranties  of  the  freedom  of  speech.  Upon 
this  point  there  is  a  difference  of  opinion,  some  courts  holding  that 
the  constitutional  guaranty  does  not  protect  one  in  the  doing  of  an 
act  which  is  unlawful  on  grounds  other  than  slander  or  libel/"  while 
others  hold  that  its  effect  is  to  relegate  the  complainant  to  his  remedy 
by  action  at  law/^  even  though  the  defendants  may  not  be  pecuniarily 
responsible.** 


10  In  Thomas  v.  Cincinnati,  N.  0.  & 
T.  P.  R.  Go.  (1894)  4  Inters.  Com.  Rep. 
788,  62  Fed.  803,  in  considering  the 
question  whether  the  right  of  free 
speech  was  infringed  by  enjoining  the 
exercise  thereof  for  the  purpose  of  aid- 
ing in  carrying  out  an  illegal  conspir- 
acy to  boycott  the  railroads  by  refus- 
ing to  handle  Pullman  cars,  Taft,  J., 
said:  "It  would  be  strange,  indeed,  if 
that  right  could  be  used  to  sustain  the 
carrying  out  of  such  an  unlawful  and 
criminal  conspiracy  as  we  have  seen 
this  to  be.  It  never  has  been  supposed 
to  protect  one  from  prosecution  or  suits 
for  slander,  or  for  any  of  the  many 
malicious  and  tortious  injuries  which 
the  agency  of  the  tongue  has  been  so 
often  employed  to  inflict.  If  the  ob- 
struction to  the  operation  of  the  road 
by  the  receiver  was  unlawful  and  ma- 
licious, it  is  not  less  a  contempt  be- 
cause the  instrument  which  he  used  to 
effect  it  was  his  tongue,  rather  than  his 
hand." 

A  provision  of  the  California  Consti- 
tution which  guarantees  every  person 
the  right  freely  to  speak,  write,  and 
publish  his  sentiments  on  all  subjects 
does  not  authorize  striking  employees 
of  a  restaurant  and  their  friends  to  con- 
gregate in  front  of  the  restaurant,  car- 
rying banners  and  placards  and  interfer- 
ing with  the  business  of  the  restaurant 
by  intimidating,  insulting,  or  threaten- 
ing the  patrons.  Jordahl  v.  Hayda 
(1905)  1  Cal.  App.  696,  82  Pac.  1079. 
In  this  case  the  court  said :  "While  the 
right  of  free  speech  is  guaranteed  to 
all  citizens  by  the  Constitution,  there 
is  also  guaranteed  to  them  by  the  same 
Constitution  the  right  of  'acquiring, 
possessing,  and  protecting  property,  and 
possessing  and  obtaining  safety  and 
happiness'  .  .  .  and  it  is  a  maxim 
of  jurisprudence  prescribed  by  the  stat- 
ute law  of  this  state  that  'one  must  so 


use  his  rights  as  not  to  infringe  upon 
the  rights  of  another.'  .  .  .  These 
guaranties  are  equally  important  to, 
and  equally  necessary  for  the  protection 
of,  all  classes  of  citizens." 

No  unconstitutional  interference  witli 
freedom  of  speech  is  effected  by  enjoin- 
ing the  placing  by  a  labor  union  of  the 
name  of  a  concern  on  its  "We  Don't 
Patronize"  list,  in  furtherance  of  a 
boycott  against  it.  Americcm  Federa- 
tion of  Labor  v.  Buck's  Stove  £  Range 
Co.  (1909)  33  App.  D.  C.  83,  32  L.R.A. 
(N.S.)  748  (appeal  to  United  States 
Supreme  Court  dismissed  in  [1910]  219 
U.  S.  581,  55  L.  ed.  345,  31  Sup.  Ct. 
Rep.  472,  on  the  ground  that  the  settle- 
ment by  the  parties  of  matters  in  con- 
troversy between  them  rendered  the 
case  a  moot  one ) . 

In  Rocky  Mountain  Bell  Teleph.  Co. 
V.  Montana  Federation  of  Laior  { 1907 ) 
156  Fed.  809,  in  which  the  court  grant- 
ed an  injunction  against  the  distribu- 
tion of  boycott  circulars  containing 
threats  to  boycott  patrons  of  complain- 
ant, it  was  said  that  while  the  right  of 
free  speech  and  to  print  or  publish  what 
one  pleases  is  guaranteed  by  the  Consti- 
tution, yet,  there  is  also  guaranteed  the 
right  of  an  individual  to  carry  on  busi- 
ness in  a  lawful  way,  and  every  consti- 
tutional guaranty  is  subject  to  the  lim- 
itation that  a  man  pursuing  a  business 
or  enjoining  his  rights  shall  always  be 
bound  by  the  restraints  of  law. 

11  In  Marx  &  H.  Jeans  Clothing  Co. 
V.  Watson  (1902)  168  Mo.  133,  56 
L.R.A.  951,  90  Am.  St.  Rep.  440,  67 
S.  W.  391,  it  was  held  that,  in  view 
of  the  provision  of  the  Missouri  Con- 
stitution that  every  person  shall  be 
"free  to  say,  write,  or  publish  whatever 
he  will  on  any  subject,  being  responsible 
for  all  abuse  of  that  liberty,"  the  publi- 
cation of  a  circular  letter  and  the  so- 
licitation of  merchants  not  to  deal  with 
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a  boycotted  firm  as  a  means  of  enforc- 
ing the  boycott  could  not  be  enjoined, 
although  the  injury  to  plaintiff's  busi- 
ness was  great  and  defendant  was  not 
pecuniarily  responsible,  the  court  say- 
ing: "The  authority  to  enjoin  finds  no 
better  harbor  in  the  empty  pocket  of 
the  poor  man  than  in  the  full  pocket 
of  the  rich  man.  And  such  authority 
to  enjoin  can  have  no  existence  in  cir- 
cumstances such  as  the  present  case 
presents,  if  the  Constitution  is  to  be 
obeyed.  If  these  defendants  are  not 
permitted  to  tell  the  story  of  their 
wrongs,  or,  if  you  please,  their  sup- 
posed wrongs,  by  word  of  mouth,  or 
with  pen  or  print,  and  to  endeavor  to 
persuade  others  to  aid  them  by  all 
peaceable  means  in  securing  redress  of 
such  wrongs,  what  becomes  of  free 
speech,  and  what  of  personal  liberty? 
The  fact  that  in  exercising  that  free- 
dom they  thereby  do  plaintiff  an  action- 
able injury,  such  fact  does  not  go  a  hair 
towards  a  diminution  of  their  right  of 
free  speech,  etc.,  for  the  exercise  of 
which,  if  resulting  in  such  injury,  the 
Constitution  makes  them  expressly  re- 
sponsible. But  such  responsibility  is 
utterly  incompatible  with  authority  in 
a  court  of  equity  to  prevent  such  respon- 
sibility for  occurring."  This  case  should 
be  distinguished, — as,  in  fact,  is  done  by 
the  court  deciding  it — from  cases  in- 
volving threats  to  destroy  property, 
which,  from  present  ability  to  be  carried 
into  execution,  amount  to  verbal  acts; 
and  threats  of  personal  violence,  made 
with  the  view  to  intimidate,  in  its  ordi- 
nary sense,  employers  or  their  em- 
ployees. 

In  Lindsay  d  Co.  v.  Montana  Federa- 
tion of  Labor  (1908)  37  Mont.  264,  IS 
L.R.A.(N.S.)  707,  127  Am.  St.  Rep.  722, 
96  Pac.  127,  it  was  held  that,  in  view 
of  a  similar  constitutional  provision, 
equity  would  not  enjoin  the  publication 
by  a  labor  organization  of  a  circular 
declaring  a  merchant  to  be  unfair,  the 
court  saying:  "It  cannot  be  said  that 
a  citizen  of  Montana  is  free  to  publish 
whatever  he  will  on  any  subject,  while 
an  injunction  preventing  him  from  pub- 
lishing a  particular  item  upon  a  par- 
ticular subject  hangs  over  his  head  like 
a  sword  of  Damocles,  ready  to  fall  with 
all  the  power  which  can  be  invoked  in 
contempt  proceedings,  if  he  does  the 
very  thing  the  section  of  the  Constitu- 
tion says  he  may  do.     It  is  impossible 


to  conceive  the  idea  that  the  individual 
has  an  absolute  right  to  publish  what 
he  pleases,  subject  to  the  restriction 
mentioned,  and  at  the  same  time  to 
entertain  the  idea  that  a  court  may 
prevent  him  from  doing  so.  The  two 
ideas  cannot  possibly  coexist."  And  it 
was  further  held  that  the  insolvency  of 
defendant  was  immaterial,  the  court 
saying:  "But  it  is  suggested  by  counsel 
for  respondent  company  that  these  de- 
fendants are  insolvent,  and  that  a  judg- 
ment for  damages  would  be  worthless. 
Even  granting  this  to  be  so,  still  the 
Constitution  does  not  discriminate 
among  men  according  to  the  amount  of 
their  possessions.  The  guaranty  of  this 
section  extends  as  fully  to  the  poorest 
as  to  the  wealthiest  citizen  of  the  state; 
and,  though  an  abuse  of  the  liberty  so 
guaranteed  may  result  in  loss  for  which 
there  cannot  be  any  adequate  compensa- 
tion, the  framers  of  our  Constitution, 
in  preparing  it,  and  the  people,  in 
adopting  it,  doubtless  concluded  that  it 
was  better  that  such  results  be  reached 
in  isolated  cases,  than  that  the  liberty 
of  speech  be  subject  to  the  supervision 
of  a  censor.  To  declare  that  a  court 
may  say  that  an  individual  shall  not 
publish  a  particular  item  is  to  say 
that  the  coiirt  may  determine  in  ad- 
vance just  what  the  citizen  may  or  may 
not  speak  or  write  upon  a  given  sub- 
ject,— is  in  fact  to  say  that  such  court 
is  a  censor  of  speech  as  well  as  of  the 
press." 

In  Richter  Bros.  v.  Journeymen 
Tailors'  Union  (1890)  24  Ohio  L.  J. 
189,  11  Ohio  Dec.  Reprint,  45,  the  court 
refused  to  restrain  the  posting  and  cir- 
culating of  notices  to  the  effect  that 
the  plaintiff's  tailoring  establishment 
was  a  scab  shop  and  should  be  shunned 
by  all  fair-minded  citizens;  that  their 
employees  were  incompetent  botches  and 
professional  tramps  and  ex-convicts. 
While  conceding  that  this  circular  was 
a  libel  on  the  business  of  the  plaintiff, 
the  court  held  that  a  court  of  equity — 
especially  in  view  of  the  constitutional 
guaranty  of  freedom  of  speech — could 
not  enjoin  the  circulation  of  the  libel, 
but  that  the  remedy  was  in  an  action 
at  law. 

12  Marx  &  H.  Jeans  Clothing  Co.  v. 
Watsonj  Lindsay  d  Co.  v.  Montana 
Federation  of  Labor,  under  note  11, 
supra. 
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A  statute  limiting  the  use  of  restraining  orders  or  injunctions 
in  disputes  between  employers  and  employees,  if  susceptible  of  a  con- 
struction which  will  prohibit  a  court  from  enjoining  the  maintenance 
of  pickets  for  the  purpose  of  enforcing  a  boycott,  is,  to  that  extent, 
void  because  violative  of  a  constitutional  right  to  acquire,  possess, 
enjoy,  and  protect  property,"  and  of  a  constitutional  provision  for- 
bidding special  legislation,  as  well  as  of  a  provision  which  forbids 
the  granting  of  privileges  and  immunities  to  certain  citizens  or 
classes  of  citizens  which,  upon  the  same  terms,  have  not  been  granted 
to  all  citizens.^* 

It  has  been  held  that  one  injured  by  the  violation  of  the  Federal 
anti-trust  act  is  not  entitled  to  injunctive  relief.** 

An  injunction  will  lie  to  prevent  the  chief  officers  of  a  labor  or- 
ganization from  enforcing  or  putting  into  operation  a  rule  of  such 
organization  making  it  the  highest  offense  against  the  order  for  a 
member  in  the  employ  of  a  railroad  company  to  handle  cars  received 
from  another  company  with  which  a  conflict  approved  by  such  chief 
officers  exists,  where  refusal  to  handle  such  cars  will  constitute  a  vio- 
lation of  the  interstate  commerce  act,  requiring  the  furnishing  of 
equal  facilities  for  the  interchange  of  traffic.** 

h.  Considerations  affecting  complainant's  right  to  relief. — An 
employer  is  not  deprived  of  his  right  to  the  interposition  of  equity  to 
protect  him  against  boycott  upon  the  theory  that  he  first  boycotted  the 
union  by  taking  a  stand  which  he  knows  will,  under  the  rules  of  the 
union,  prevent  members  in  regular  standing  and  who  wish  to  re- 
tain their  membership,  from  being  employed  by  him,  where  he  dis- 
tinctly states  that  he  does  not  desire  thereby  to  have  any  of  his  em- 
ployees quit  their  work,  and  that  he  will  still  maintain  the  union 
prices." 

Nor  is  one's  right  to  equitable  relief  affected  by  the  fact  that  he 
is  a  member  of  a  combination  in  unlawful  restraint  of  trade,  since 
the  inequity  that  will  bar  a  complainant  must  be  so  directly  connected 

13  Goldberg,  B.   &  Go.  v.  Stablemen's  5   Inters.  Com.  Rep.  522,  54   Fed.   730. 

Union    (1906)    149   Cal.   429,   8   L.R.A.  Such  officers  may  be  required  to  rescind 

(N.S.)    460,  117  Am.  St.  Rep.  145,   86  a   direction   already   given   for   the   en- 

Pac.  806,  9  Ann.  Cas.  1219.  forcement  of  the  rule, — especially  where 

a  Pierce  V.  Stablemen's  Union  (1909)  the   order   so   directed   to   be   rescinded 

156  Cal.  70,  103  Pae.  324.  will  induce  violations  of  an  injunction 

15  National  Fireproofing  Co.  v.  Mason  previously  granted  against  the  company 
Builders'  Asso.   (1909)   26  L.R.A. (N.S.)  and  its  employees. 

148,  94  C.  C.  A.  535,  169  Fed.  259.  17  Barr     v.     Essex     Trades     Council 

16  Toledo.  A.  A.  d  N.  M.  B.  Co.  v.  (1894)  53  N.  J.  Eq.  101,  30  Atl.  881. 
Pennsylvania  Co.  ( 1893 )   19  L.R.A.  387, 
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with  the  subject-matter  of  the  litigation  that  it  affects  the  equitable  re- 
lations of  the  parties  arising  out  of  the  transaction  in  question.^' 

But  an  injunction  will  not  be  granted  against  the  sending  of  cir- 
culars to  complainant's  customers,  urging  them  not  to  patronize  com- 
plainant, where  complainant  has  by  similar  methods  sought  to  prevent 
the  employment  of  those  with  whom  he  is  in  controversy.'^ 

c.  Parties  against  whom  injunction  granted. — The  executive  offi- 
cers of  a  labor  union  who  indorse  a  local  boycott  and  place  the  name 
of  the  boycotted  concern  on  their  "We  Don't  Patronize"  list,  knowing 
that  the  result  will  be  the  actual  maintenance  of  a  boycott  by  the 
members  of  the  union  throughout  the  country,  cannot  defeat  the  is- 
suance of  an  injunction  against  themselves  on  the  theory  that  they 
are  not  connected  with  or  responsible  for  the  acts  done  under  the 
boycott.^" 

d.  Extent  of  relief  granted.'^ — An  injunction  against  a  boycott 


18  Patterson  v.  Building  Trades  Coun- 
cil  (1902)    11  Pa.  Dist.  R.  500. 

19  Sinsheimer  v.  United  Garment 
Workers  (1894)  77  Hun,  215,  28  N.  Y. 
Supp.  321,  reversing  (1893)  5  Misc.  448, 
26  N.  Y.  Supp.  152. 

20  American  Federation  of  Labor  v. 
Buck's  Stove  &  Ra/nge  Co.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748 
(appeal  to  the  United  States  Supreme 
Court  dismissed  in  [1910]  219  U.  S. 
581,  55  L.  ed.  345,  31  Sup.  Ct.  Rep. 
472,  on  the  ground  that  the  settlement 
by  the  parties  of  matters  in  controversy 
between  them  rendered  the  case  a  moot 
one).  For  a  similar  decision  in  an 
action  for  damages,  see  Temperton  v. 
Russell  [1893]  1  Q.  B.  715,  62  L.  J. 
Q.  B.  N.  S.  412,  4  Reports,  376,  69  L. 
T.  N.  S.  78,  41  Week.  Rep.  565,  57  J. 
P.  676,  set  out  in  §  2741,  note  5,  ante. 

21  An  idea  of  the  nature  and  extent  of 
the  injunctive  relief  granted  by  the 
courts  in  injunction  cases  is  best  gained 
by  an  examination  of  the  decrees  which 
the  appellate  courts  have  approved.  The 
substance  of  some  of  these  is  below  set 
forth. 

In  Goldberg,  B.  <&  Co.  v.  Stablemen's 
Union  (1906)  149  Cal.  429,  8  L.R.A. 
(N.S.)  460,  117  Am.  St.  Rep.  145,  86 
Pac.  806,  9  Ann.  Cas.  1219,  the  decree, 
as  modified  by  the  appellate  court,  en- 
joined defendants,  their  agents,  serv- 
ants, etc.,  from  interfering  with  or 
harassing  or  obstructing  plaintiff  in  the 
conduct  of  its  business  at  any  of  its  said 


places  of  business:  "By  causing  any 
agent  or  agents,  representative  or  repre- 
sentatives, or  any  picket  or  pickets,  or 
any  person  or  persons,  to  be  stationed  in 
front  of,  or  in  the  immediate  vicinity 
of,  said  places  of  business,  with  a  pla- 
card or  transparency  having  on  it  the 
words  and  figures  as  alleged  in  the  com- 
plaint herein,  or  any  placard  or  trans- 
parency (having  words  or  figures)  of 
similar  import,  and  from,  at  said  plac- 
es of  business,  or  in  front  thereof,  or  in 
the  immediate  vicinity  thereof,  by 
means  of  pickets  or  transparencies,  or 
otherwise,  threatening  or  intimidating 
any  person  or  persons  transacting  or 
desiring  to  transact  business  with  said 
plaintiff,  or  being  employed  at  said 
place  or  places  by  the  plaintiff." 

In  Jordahl  v.  Hay  da  (1905)  1  Cal, 
App.  696,  82  Pac.  1079,  a  decree,  en- 
joining defendants  from  stationing 
themselves  in  the  doorway  of  plaintiff's 
restaurant  or  upon  the  sidewalk  in 
front  of  the  same,  and  there  interfering 
with  the  business  of  plaintiff  by  intimi- 
dation, insults,  or  threats  to  his  pat- 
rons, thereby  inducing  persons  not  to 
patronize  the  restaurant  of  said  plain- 
tiff, and  from  in  any  manner  interfering 
with  the  said  business  of  plaintiff  by 
means  of  threats  or  intimidation  of  any 
kind  or  nature  directed  against  the  pa- 
trons or  customers, — was  approved. 

In  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Co.  (1909)  33 
App.    D.    C.    83,    32   L.R.A.(N.S.)    749 
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(appeal  to  United  States  Supreme 
Court  dismissed  in  (1910)  219  U.  S. 
581,  55  L.  ed.  345,  31  Sup.  Ct.  Rep. 
472,  on  ground  that  case  had  become  a 
moot  one),  the  judgment  enjoined  the 
defendants,  their  agents,  servants,  etc., 
"from  conspiring  or  combining  to  boy- 
cott the  business  or  product  of  com- 
plainant, and  from  threatening  or  de- 
claring any  boycott  against  said  busi- 
ness or  product,  and  from  abetting,  aid- 
ing, or  assisting  in  any  such  boycott, 
and  from  directly  or  indirectly  threat- 
ening, coercing,  or  intimidating  any  per- 
son or  persons  whomsoever  from  buy- 
ing, selling,  or  otherwise  dealing  in 
complainant's  product,  and  from  print- 
ing the  complainant,  its  business  or 
product,  in  the  'We  don't  Patronize'  or 
'Unfair'  list  of  defendants  in  further- 
ance of  any  boycott  against  complain- 
ant's business  or  product,  and  from  re- 
ferring, either  in  print  or  otherwise, 
to  complainant,  its  business  or  product, 
as  in  said  'We  Don't  Patronize'  or  'Un- 
fair' list,  in  furtherance  of  any  such 
boycott." 

In  Barnes  v.  Chicago  Typographical 
Union  (1908)  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann.  Cas. 
54,  a  decree  was  aflSrmed  which  enjoined 
defendants  "from  organizing  or  main- 
taining any  boycott  against  said  com- 
plainants or  any  of  them ;  from  attempt- 
ing to  induce  customers  or  other  per- 
sons to  abstain  from  working  for  or 
accepting  work  from  said  complainants 
or  any  of  them;  from  attempting  to 
prevent,  by  threats  or  injury,  or  by 
threats  of  calling  strike,  any  person 
from  accepting  work  from,  or  doing 
work  for,  said  complainants  or  any  of 
them;  from  attempting  to  create  or 
enforce  any  boycott  against  any  of  the 
employees  of  the  complainants,  or  any 
of  them,  and  from  attempting  to  induce 
people  in  their  neighborhood  or  else- 
where not  to  deal  with  them;  from 
sending  any  circular  or  other  communi- 
cations to  customers  or  other  persons 
who  might  deal  or  transact  business 
with  said  complainants,  or  either  of 
them,  for  the  purpose  of  dissuading 
such  persons  from  so  doing;  and  from 
doing  any  other  act  or  thing  in  further- 
ance of  the  conspiracy  set  forth  in  said 
bill." 

In  Piano  £  0.  Workers'  International 
Union  v.  Piano  &  0.  Supply  Co.  (1906) 
124  111.  App.  357,  the  court  affirmed 
a  decree  enjoining  defendants:     "From 


preventing  or  attempting  to  prevent, 
by  threats  of  boycott  or  strike,  any 
person  or  persons  from  dealing  with 
said  complainant,  or  completing  any 
contracts  with  said  complainant  or 
from  purchasing  or  receiving  goods 
manufactured  by  said  complainant,  or 
from  calling  out  a  strike  in  any  plant 
or  factory  owned  or  operated  by  any 
other  person,  because  of  the  fact  that 
such  person  may  purchase  supplies  or 
products  from  said  complainant,  or  sell 
supplies  or  materials  to  said  complain- 
ant, or  by  reason  of  the  fact  that  said 
person  or  persons  may  use  in  their  fac- 
tory any  material  manufactured  by 
said  complainant,  or  coming  from  the 
plant  of  said  complainant." 

In  My  Maryland  Lodge  v.  Adt  ( 1905 1 
100  Md.  238,  68  L.R.A.  752,  59  Atl.  721, 
the  court  affirmed  an  injunction  re- 
straining defendants  "from  in  any  man- 
ner interfering  with  or  hindering,  or 
attempting  directly  or  indirectly  to  in- 
terfere with,  the  said  plaintiff,  .  .  . 
his  agents,  servants,  and  employees,  in 
conducting  his  said  business,  by  follow- 
ing his  said  delivery  wagons  in  the 
streets  for  the  purpose  of  finding  where 
work  is  to  be  done,  or  from  going  to 
or  sending  any  communication,  letters, 
or  circulars  to  places  of  business"  where 
the  plaintiff  has  done  or  is  now  doing, 
or  shall  hereafter  do,  work,  "for  the 
purpose  of  inducing,  persuading,  or  com- 
pelling by  threats  or  intimidation  in 
any  other  manner,  the  owner  or  owners 
of  such  places  of  business  ...  to 
withhold  or  fail  to  give  to  the  com- 
plainant such  work  as  they  might  other- 
wise give  him,  or  to  compel  him  to  stop 
any  work  ordered  from  or  commenced 
by  Mm;  from  publishing,  printing, 
writing,  or  circulating  in  any  manner 
whatever  any  matter  or  thing  that  would 
tend  to  discredit  in  the  eyes  of  the 
public,  or  to  injure  the  business  of  any 
person  for  whom  the  plaintiff  has  done, 
is  now  doing,  or  will  hereafter  do,  work 
by  reason  of  such  work;  from  in  any 
manner  boycotting  the  said  plaintiff  or 
his  manufactured  goods,  or  anyone  for 
whom  the  plaintiff  has  worked,  is  now 
working,  or  shall  hereafter  work,  or 
manufactured  articles  of  such  last- 
named  person  by  reason  of  such  work ; 
and  from  in  any  way  menacing,  hinder- 
ing, or  obstructing  the  plaintiff  by  in- 
terfering with  the  business  of  customers 
in  the  full  enjoyment  of  such  patronage 


§  2742] 


BOYCOTTS. 


8503 


should    be    limited    to    acts    of    commission.*^     In    one    case    an 
injunction    against    "boycotting,"    as    such,    has    been    held    too 


or  business  as  he  might  possess  inde- 
pendent of  such  interference." 

In  Baldwin  v.  Escanaba  Liquor  Deal- 
ers' Asso.  (1911)  165  Mich.  98,  130  N. 
W.  214,  the  court  approved  a  judgment 
directing  the  issuance  of  the  injunction 
prayed  in  the  bill,  "restraining  the  de- 
fendants from  interfering  with,  intimi- 
dating, boycotting,  molesting,  or  threat- 
ening in  any  manner  the  customers  or 
patrons  of  complainant,  or  any  other 
person  or  persons,  for  the  purpose  of 
inducing  such  person  or  persons  not  to 
deal  with  or  advertise  or  do  business 
with  complainant;  from  boycotting 
complainant,  either  by  the  distribution 
of  letters  or  circulars,  or  in  any  other 
manner;  from  giving  any  directions  or 
orders  to  committees,  associations, 
agents,  or  otherwise,  for  the  pursuance 
of  any  such  acts  hereinbefore  com- 
plained of,  and  from  in  any  manner 
whatsoever  impeding,  obstructing,  or 
interfering  with  the  regular  operation 
and  conduct  of  the  business  of  com- 
plainant." 

In  Foster  v.  Retail  Clerks'  Protective 
Asso.  (1902)  39  Misc.  48,  78  N.  Y.  Supp. 
860,  an  injunction  order  was  directed 
enjoining  and  restraining  the  defend- 
ants, "their  servants,  agents,  coadju- 
tors, and  assistants,  from  entering  upon 
the  premises  of  the  plaintiffs  for  the 
purpose  of  interfering  with  or  inter- 
rupting their  trade  or  customers,  or 
from  in  fact,  while  upon  such  prem- 
ises, interrupting  or  interfering  with 
such  trade  or  customers;  from  obstruct- 
ing access  to  the  plaintiffs'  store  by  any 
physical  means;  from  so  acting  as  to 
collect  crowds  in  front  of  or  adjacent 
to  said  store,  which  crowds  shall  ob- 
struct travel  upon  the  streets  or  side- 
walks at  or  in  the  neighborhood  there- 
of; and  finally  from  the  use  of  threats, 
violence,  or  intimidation  with  the  in- 
tent of  preventing  travelers  upon  the 
highway  or  intending  customers  of  the 
plaintiffs  from  entering  the  store  of  the 
plaintiffs  or  trading  with  them,  or 
whereby  such  result  is  attained." 

In  Albro  J.  Newton  Go.  v.  Erickson 
(1911)  70  Misc.  291,  126  N.  Y.  Supp. 
949  (affirmed  without  opinion  in  [1911] 
144  App.  Div.  939,  129  N.  Y.  Supp. 
1111),  the  court  directed  an  order  en- 
joining   defendants,   their    agents,   etc., 


"from  conspiring,  combining,  or  acting 
in  concert  in  any  manner  to  injure  or 
interfere  with  plaintiff's  good  will, 
trade,  or  business,  for  the  purpose  of 
coercing  it  to  employ  union  labor, 
either,  first,  by  sending  to  any  customer 
or  prospective  customer  of  plaintiff  any 
letter,  circular,  or  communication  print- 
ed, written,  or  oral,  which  in  terms  or 
by  inference  suggests  that  labor  trou- 
bles will  follow  the  use  of  materials 
purchased  from  plaintiff  or  from  any 
person,  firm,  or  corporation  declared 
'unfair,'  or  whose  material  does  not 
bear  the  union  label,  meaning  plaintiff 
thereby;  or,  second,  by  ordering,  direct- 
ing, requiring,  or  by  compelling  by  any 
by-law,  rule,  or  regulation,  or  any  act 
thereunder,  any  person  whatever  to  re- 
frain from  or  cease  working  for  any 
person,  firm,  or  corporation  because 
they  use  material  purchased  of  or  fur- 
nished by  plaintiff,  or  by  any  person, 
firm,  or  corporation  declared  'unfair,'  or 
whose  material  does  not  bear  the  union 
label,  meaning  plaintiff  thereby." 

In  Dayton  Mfg.  Go.  v.  Metal  Polish- 
ers,' B.  P.  &  B.  W.  Union  (1901)  11 
Ohio  S.  &  0.  P.  Dec.  643,  defendants 
were  enjoined  "from  boycotting  plain- 
tiff either  by  threats,  intimidation,  per- 
suasion, or  otherwise;  from  interfering 
intimidating,  boycotting,  molesting,  or 
threatening  in  any  manner  any  person 
or  persons  with  the  purpose  or  intent  of 
inducing  such  person  or  persons  not  to 
deal  with  or  do  business  with  the  plain- 
tiff; from  congregating  or  loitering 
about  or  in  the  neighborhood  of  the 
premises  of  the  plaintiff  or  at  any  other 
places,  with  intent  to  interfere  with  the 
employees  of  plaintiff,  or  to  interfere 
with  the  prosecution  of  plaintiff's  busi- 
ness, or  to  interfere  with  or  to  obstruct 
in  any  manner  the  business  or  trade 
of  plaintiff,  or  to  prevent  or  induce  the 
public  not  to  trade  with  or  deal  with 
the  plaintiff." 

22  American  Federation  of  Labor  v. 
Buck's  Stove  &  Range  Go.  (1909)  33 
App.  D.  C.  83,  32  L.R.A.(N.S.)  748 
(appeal  to  United  States  Supreme 
Court  dismissed  [1910]  in  219  U.  S. 
581,  55  L.  ed.  345,  31  Sup.  Ct.  Eep. 
472,  on  the  ground  that  the  settlement 
by  the  parties  of  matters  in  oontrover- 
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broad ;  *'  but  wbether  this  -will  hold  true  elsewhere  will  de- 
pend upon  the  signification  attached  to  the  word.''*  It  has. 
also  been  held  that  an  injunction  restraining  defendants  from  "in 
any  wise  interfering  with"  complainant's  business  is  too  broad, 
as  covering  such  modes  of  interference  as  publication,  reasonable  per- 
suasion, and  threats  to  withdraw  patronage,  which  defendants  have' 
a  right  to  employ ;^^  but  an  injunction  restraining  the  defendants, 
from  in  any  manner  interfering  with  the  business  of  complainants, 
by  means  of  threats  or  intimidation  of  any  kind  directed  against  their 
customers  or  prospective  customers,  and  from  interfering  with  such 
customers  by  threats  of  any  kind  or  nature,  does  not  go  beyond  nor- 
restrain  defendants  from  acts  other  than  boycotting,  and  is  therefore 
proper.^® 

An  injunction  is  not  so  indefinite  and  uncertain  that  it  is  impos- 
sible to  ascertain  therefrom  what  acts  the  defendants  are  enjoined 
from  performing  because  it  fails  to  enumerate  the  particular  acts, 
which  will  be  regarded  as  acts  of  intimidation  of  customers,  or- 
threats  used  for  the  purpose  of  diverting  patrons  from  plaintiff's 
place  of  business.*'' 

An  injunction  goes  too  far  which  prevents  strikers  from  express- 
ing an  opinion  at  any  time  or  place  of  the  complainant  or  his  business, 
which,  at  most,  would  be  only  a  slander.*' 

It  has  been  held  that  the  publication  and  circulation  of  a  news- 
paper cannot  be  enjoined  merely  because  it  contains  the  "unfair"  list 
of  a  labor  union  which  is  published  in  furtherance  of  a  boycott.*^  And 
it  has  been  held  that  the  publication  of  articles  in  a  trade  paper,  in 
aid  of  a  combination  to  interfere  with  another's  business,  will  not  be. 
enjoined.*" 

sy  between  them   rendered   the   case   a  S.)   460,  117  Am.  St.  Rep.  145,  86  Pac. 

moot  one).  806,  9  Ann.  Cas.  1219. 

23  Mills  V.  United  States  Printing  Co.  ^9  American  Federation  of  Labor  v. 
(1904)  99  App.  Div.  605,  91  N.  Y.  Supp.  Buck's  Stove  &  Range  Go.  (1909)  33 
185.  App.    D.    C.    83,    32    L.R.A.(N.S.)     748 

24  For    the    variable   meanings    given  (appeal     to     United     States     Supreme 

the  word,  see  §  2720,  ante.  ^,?r*./'l""'f  ^ol?    ^ol^^o^    ^'^L  \  ^■ 

25  Pierce  V.  Stablemen's  Union  (1909)  ^.^l'  ^^  .?;•  <=<!•  ^*^'J\  ^^P'  ^}:  ^V- 
156  Cal.  70,  103  Pac.  324.  f     u"""      t  ^''T'^  !?^*  ^^^  settlement. 

(1903)    91   Mmn.   171,   63   L.R.A.   753,  ^^^^ 

103  Am.   St.  Rep.  477,   97  N.  W.  663,  30' i„    Montgomery    Ward    &    Co.    v.. 

1118,  1  Ann.  Cas.  172.  ^o„j^  Dakota  Retail  Merchants'  &  E. 

ZTJordahl   v.   Mayda    (1905)    1    Cal.  Dealers'  Asso.   (1907)    150  Fed.  413,  it 

App.  696,   82  Pac.   1079.  was  held  that  the  court  would  not  en- 

tis  Goldberg,  B.  d  Co.  v.  Stablemen's  join   the    publication    of    articles    in    a. 

Union  (1906)  149  Cal.  429,  8  L.R.A.  (N.  trade  paper,  the  publisher  of  which  wag- 
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Labor  unions  will  not  be  enjoined  from  notifying  customers  that, 
complainants  are  unfair  where  there  is  nothing  in  the  case  showing,, 
or  tending  to  show,  that  such  notification  is  intended  as  a  threat  or 
intimidation.'^ 

A  manufacturer  engaged  in  a  trade  dispute  with  his  employees, 
is  entitled  to  enjoin  the  officers  of  affiliated  labor  organizations, 
from  directing  or  inducing  by  threats,  etc.,  the  employees  of  those 
who  may  purchase  his  product,  to  strike.*^ 

e.  Contempt. — What  conduct  will  constitute  a  violation  of  an  in- 
junction against  boycotting,  and  therefore  expose  one  to  punishment 
for  contempt,  is,  of  course,  dependent  upon  the  circumstances  of  each, 
individual  case.  Such  contempt  may  lie  in  a  participation  in  the 
adoption  of  a  resolution,^'  the  making  of  statements  intended  to  incite 
others  to  continue  the  boycott,  although,  literally  interpreted,  such 
statements  may  not  constitute  a  technical  contempt,'*  the  ordering  of 


found  not  to  have  been  a  member  of 
any  unlawful  combination,  in  aid  of  a 
combination  to  interfere  with  another's 
business,  first,  because  the  court  cannot 
determine  in  advance,  by  any  rule  which 
it  might  promulgate  for  the  publisher, 
as  to  what  would  come  within  the  pro- 
hibition of  the  injunction,  and  second, 
because  it  did  not  appear  that  any  ar- 
ticle published  in  the  newspaper  on  its 
own  behalf  would  unlawfully  intimidate 
anyone. 

31  In  Gray  v.  Building  Trades  Coun- 
cil (1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172,  an  injunction  is- 
sued by  the  lower  court  to  restrain 
labor  unions  from  in  any  way  interfer- 
ing with  the  business  of  plaintiffs,  "and 
particularly  from  notifying  such  cus- 
tomers or  prospective  customers  that 
plaintiffs  are  unfair,"  was  modified  by 
striking  out  the  portion  quoted,  on  the 
theory  that  there  was  nothing  in  the 
case  showing  or  tending  to  show  that 
the  notifying  of  the  prospective  custom- 
ers that  plaintiffs  were  unfair  was  in- 
tended as  a  threat  or  intimidation; 
but  the  statement  was  made  that  if 
such  a  notification  portends  injury  such 
as  to  bring  the  case  within  the  rule 
against  boycotting,  it  is  properly  en- 
joined. 

S2  Alfred  Booth  &  Bro.  v.  Burgess 
(1906)    72  N.  J.  Eq.  181,  65  Atl.  226. 

33  In  Oompers  v.  Buck's  Stove  d 
Range  Co.    (1909)    33  App.   D.  C.  516 


(reversed  in  [1910]  221  U.  S.  418,  55 
L.  ed.  797,  34  L.R.A. (N.S.)  874,  31 
Sup.  Ct.  Rep.  492,  for  error  on  the 
part  of  the  court  below  in  treating  the 
proceeding  as  criminal,  in  consequence 
of  which  the  evidence  upon  which  the 
conviction  rested  could  not  be  consid- 
ered, because  not  presented  in  a  bill  of 
exceptions  reserved  on  the  hearing),  it. 
was  held  that  participation,  by  one  who 
has  been  enjoined  from  aiding  in  a  boy- 
cott against  a  manufacturer  and  his. 
product,  in  the  adoption  by  a  labor 
union  convention  of  a  resolution  plac- 
ing the  product  of  complainant  on  the 
"Unfair"  list,  fining  any  members  of 
the  organization  for  purchasing  such 
product,  and  enforcing  the  payment  of 
such  fine  by  attaching  the  penalty  of 
expulsion  from  the  order,  constitutes 
a  contempt,  the  court  saying:  "The- 
adoption  of  this  resolution  could  accom- 
plish but  one  end, — the  perpetuation 
and  continuation  of  the  boycott.  A 
labor  organization  can  conduct  an  un- 
lawful boycott  as  effectually  by  com- 
pelling its  own  members  to  refrain  from 
dealing  with  the  party  boycotted,  as  by 
coercing  others  into  similar  action.  The 
wilful  participation  of  the  defendant 
being  established,  the  act  constituted  a 
separate  and  complete  offense,  commit- 
ted in  open  and  brazen  disobedience  of 
the  express  commands  of  the  court." 

34  Where  a  labor  organization  and  its 
officers  have  been  enjoined  from  aiding 
in   a   boycott   against   a   manufacturer 
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a  strike  on  buildings  because  of  tbe  use  of  lumber  and  material  fur- 
nished by  the  complainant, *°  or  the  publication  of  a  "fair  list,"  in 
which  the  name  of  the  complainant  does  not  appear.'* 

2743.  Criminal  liability.—  ;Whether  a  boycott  is  punishable  as  a 
criminal  conspiracy  obviously  depends  upon  the  character  of  the  acts 
done  and  the  view  taken  by  the  court  of  their  legality.*    In  several 


and  his  product,  and  from  printing  his 
name  in  the  "We  Don't  Patronize"  and 
"Unfair"  list  of  the  official  publication 
of  the  organization,  the  circulation  of 
published  statements  and  the  making 
of  public  speeches  commenting  on  the 
issuance  of  the  injunction,  of  such  a 
character  as  to  have  been  found  by  the 
court  below  to  have  been  made  with  the 
intent  of  inciting  the  membership  of  the 
organization  and  their  friends  to  con- 
tinue the  boycott  in  defiance  of  the  de- 
cree of  the  court,  amounts  to  a  con- 
tempt, although,  literally  interpreted, 
such  statements  may  not  constitute  a 
technical  contempt.  Gompers  v.  Buck's 
Stove  &  Range  Go.  (1909)  33  App.  D. 
C.  516  (reversed  in  [1910]  221  U.  S. 
418,  55  L.  ed.  797,  34  L.R.A.(N.S.)  874, 
31  Sup.  Ct.  Rep.  492,  for  error  on  the 
part  of  the  court  below  in  treating  the 
proceeding  as  criminal,  in  consequence 
of  which  the  evidence  upon  which  the 
conviction  rested  could  not  be  consid- 
ered, because  not  presented  in  a  bill  of 
exceptions  reserved  on  the  hearing). 

35  Mears  Slayton  Lumber  Go.  v.  Dis- 
trict Council,  G.  V.  B.  C.  J.  A.  (1910) 
156   111.  App.   327. 

36  In  Suttig  Sash  &  Door  Co.  v. 
Fuelle  (1906)  143  Fed.  363,  an  injunc- 
tion restraining  defendants  from  boy- 
cotting the  complainant,  and  from  giv- 
ing notice,  verbal  or  written,  to  any 
person  to  decline  to  purchase  materials 
of  any  sort  from  complainant  under 
threats  that,  if  such  purchases  are 
made,  they  will  cause  persons  in  the 
employ  of  persons  thus  notified  to  with- 
draw from  their  service;  and  from 
attempting  to  induce  any  person  or 
persons  whomsoever  to  decline  or  cease 
employment  under  any  employer  be- 
cause such  employer  may  have  pur- 
chased or  proposed  to  purchase  materi- 
als from  the  complainant;  and  from  at- 
tempting to  put  any  person  in  fear  of 
sustaining  loss  by  threatening  to  induce 
his  employees  to  quit  if  he  shall  con- 
tinue to  make  purchases  from  the  com- 
plainant,— was  held  to  be  violated  by 


the  issuance  of  a  list  of  all  manufac- 
turers in  complainant's  line  in  the  city 
which  were  declared  "fair,"  and  in 
which  the  name  of  complainant  did  not 
appear,  accompanied  by  a  notice  to 
owners,  architects,  contractors,  and 
builders,  stating:  "In  order  to  avoid 
any  labor  trouble  on  jobs  you  are  in- 
terested in  we  deem  it  necessary  to 
request  you  to  stipulate  in  all  your 
contracts  a  clause  guaranteeing  employ- 
ment of  recognized  union  men;  also  a 
clause  requiring  in  the  execution  of  all 
contracts  for  carpenter  work,  the  em- 
ployment of  union-made  trim  mantels, 
parquet  flooring,  and  other  shop-made 
carpenter  work.  We  desire  to  inform 
you  that  unless  this  material  has  been 
constructed  under  strict  union  condi- 
tions we  shall  refuse  to  handle  it;"  and 
by  procuring  contractors  to  execute  con- 
tracts binding  themselves  to  use  only 
union-made  trim,  where  nothing  ap- 
peared in  the  published  lists  to  indicate 
that  complainant  was  exempted  from 
the  prohibition  to  use  materials  from 
manufacturers  of  building  materials 
whose  names  did  not  appear  on  those 
lists,  and  where  it  was  not  made  known 
to  the  persons  entering  into  the  con- 
tracts above  referred  to,  at  or  prior  to 
their  execution,  that  such  contracts  left 
them  free  to  patronize  complainant, — 
notwithstanding  that  whenever  inquir- 
ies were  made,  the  inquiries  were  ad- 
vised that,  the  members  of  the  trades 
council  being  under  a,  restraining  order 
enjoining  them  from  interfering  with 
complainant's  business,  the  prohibitions 
or  threats  contained  in  their  lists  or 
circulars   did   not   apply  to   it. 

1  In  Reg.  v.  Rowlands  (1851)  5  Cox, 
C.  C.  436,  2  Den.  C.  C.  364,  17  Q.  B. 
671,  21  L.  J.  Mag.  Cas.  N.  S.  81,  16 
Jur.  268,  it  is  held  that  a  conspiracy 
to  molest  or  obstruct  an  employer  in  the 
prosecution  of  his  business  is  indictable. 

A  combination  to  compel  an  employer 
to  yield  to  the  demands  of  a  union  by 
notifying  his  customers  that  if  they 
should  continue  to  deal  with  him  their 
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states  statutes  exist  which  aim  directly  at  the  practice.'  A  statute 
declaring  a  combination  to  boycott  a  person  to  be  unlawful  is  not 
violated  by  the  refusal  of  an  association,  in  pursuance  of  a  by-law,  to 
have  further  dealings  with  an  expelled  member.* 

Nor  is  a  statute  making  it  a  crime  to  conspire  to  prevent  another 
from  exercising  a  lawful  trade  or  calling,  or  doing  any  other  lawful 
act,  by  force,  threats,  or  intimidation,*  violated  by  the  distribution 
of  circulars  and  the  posting  of  placards  asking  the  public  not  to 
patronize  a  certain  person.*  But  such  a  statute  may  be  violated  by 
the  distribution  of  offensive  boycott  circulars  in  a  manner  calculated 


patronage  would  similarly  be  interfered 
■with,  is  a  criminal  conspiracy.  Crump 
V,  Com.  (1888)  84  Va.  927,  10  Am.  St. 
Rep.  895,  6  S.  E.   620. 

But  a  conspiracy  to  injure  one's  busi- 
ness is  not  made  indictable  because  of 
the  means  employed  to  effectuate  it, 
where  they  consist  in  notifying  him  by 
a  committee  of  three  that  he  will  not 
be  considered  in  sympathy  with  organ- 
ized labor  unless  he  employs  only  union 
men,  which  would  involve  his  breaking 
contracts  with  others,  and  upon  his  re- 
fusal to  do  so  publishing  in  a  newspaper 
the  fact  that  he  is  unfair,  together 
with  a  statement  that  union  men  will 
thereafter  refuse  to  work  material  from 
his  shop.  State  v.  Vcm  Pelt  (1904)  136 
ISr.  C.  633,  68  L.E.A.  760,  49  S.  E.  177, 
1  Ann.  Cas.  4«5. 

2  In  Burt  V.  State  (1909)  159  Ala. 
134,  48  So.  851,  the  court  declined  to 
pass  on  the  constitutionality  of  the  so- 
called  anti-boycott  act  of  Alabama  (Pe- 
nal Code,  §§  6394-6399). 

3  In  Gladish  v.  Kansas  City  Live 
Stock  Esech.  (1905)  113  Mo.  App.  726, 
89  S.  W.  77,  it  was  held  that  an  asso- 
ciation of  traders  could  refuse  to  have 
further  dealings  with  a  member  who 
had  been  expelled  for  violations  of  com- 
mercial honesty,  without  violating  a 
statute  declaring  unlawful  any  com- 
bination to  control  or  limit  trade,  or  to 
limit  competition  therein,  by  refusing 
to  buy  from  or  sell  to  any  person  or 
corporation  for  the  reason  that  such 
other  person  or  corporation  is  not  a 
member  of  or  party  to  such  combina- 
tion, or  which  shall  boycott  or  threaten 
any  person  or  corporation  who  is  not  a 
member  of  such  combination;  and  one 
so  expelled  may  not  enjoin  the  enforce- 
ment of  a  by-law  prohibiting  members 
of  the  association  from  dealing  with 
him. 


4  An  indictment  following  the  lan- 
guage of  a  statute  which  declares  guilty 
of  a  misdemeanor  "any  person  who  uses' 
force,  threats,  or  other  means  of  intimi- 
dation to  prevent  any  person  from  en- 
gaging in  any  lawful  occupation  at  any 
place  he  or  she  sees  fit,"  except  that  it 
omits  the  words  "at  any  place  he  or  she 
sees  fit,"  is  sufficient,  since  it  fully  de- 
scribes the  offense.  Burt  v.  State,  su- 
pra. 

In  order  to  justify  a  conviction  under 
such  statute  some  evidence  of  a  legal 
character  must  be  adduced  tending  to 
establish  that  the  party  against  whom 
such  acts  were  directed  was  either  en- 
gaged in  a  lawful  occupation  or  pur- 
posed to  enter  thereon.    Ibid. 

As  to  necessity  of  showing  existence 
of  an  established  business,  in  order  to 
obtain  an  injunction  against  a  threat- 
ened boycott,  see  §  2742,  a,  ante. 

Bin  People  v.  Radt  (1900)  15  N.  Y. 
Crim.  Rep.  174,  71  N.  Y.  Supp.  846, 
the  distribution  of  circular  letters 
among  members  of  the  labor  union, 
ending  with  an  appeal  "to  every  mem- 
ber, to  every  religious  and  justly  think- 
ing person,  to  only  buy  goods,"  etc., 
from  others,  and  also  the  posting  up  of 
small  posters  having  on  them  the  words 
"Scab  Labor!  Don't  patronize  [the 
complaining  witness]  !  Scab  Labor ! '' 
did  not  amount  to  a  conspiracy  within 
§  168  of  the  Penal  Code,  providing,  in 
substance,  that  if  two  or  more  persons 
conspire  to  prevent  another  from  exer- 
cising a  lawful  calling  by  force,  threats, 
or  intimidation,  each  is  guilty  of  a  mis- 
demeanor. 

See  also,  to  the  effect  that  mere  re- 
quests not  to  patronize  do  not  amount 
to  a  violation  of  such  provision,  People 
V.  McFarlin  (1904)  43  Misc.  591,  89 
N.  Y.  Supp.  527. 
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to  intimidate,"  or  the  sending  of  threatening  notices  or  messages  to- 
one's  customers  and  patrons,  and  other  persons  usually  dealing  witk 
him,  designed  to  intimidate  them  from  having  any  dealings  with  him, 
through  threats  of  loss  and  expense.'' 

A  combination  to  accomplish  a  lawful  purpose  by  threatening  and 
intimidating  business  customers  of  an  employer,  to  force  and  compel 
them  to  give  up  all  business  relations  with  said  employer,  is  made  a 
criminal  offense  by  a  statute  providing  that  "every  person  who  shall 
threaten  or  use  any  means  to  intimidate  any  person,  to  compel  such 
person,  against  his  will,  to  do  or  abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do,  or  shall  persistently  follow  such 
person  in  a  disorderly  manner,  or  injure  or  threaten  to  injure  his 
property,  with  intent  to  intimidate  him,"  shall  be  subject  to  a  certain 
penalty.' 

The  action  of  a  labor  union  in  adopting  a  resolution  that  all  mem- 
bers employed  in  factories  using  the  product  of  complainant  shall 
refuse  to  handle  or  work  upon  any  material  supplied  by  it  to  its  cus- 
tomers, and  in  causing  notice  thereof  to  be  mailed  to  complainant's- 
customers,  and  to  be  published  in  an  issue  of  the  union's  official 
journal,  is  violative  of  a  statute  which  provides  that  "if  any  two  or 
more  persons  conspire  or  agree  together,  or  the  officers  or  executive 
committee  of  any  society  or  organization  or  corporation  shall  issue  or- 
utter  any  circular  or  edict  as  the  action  of  or  instruction  to  its  mem- 
bers or  any  other  persons,  societies,  organizations,  or  corporations,, 
for  the  purpose  of  establishing  a  so-called  boycott  or  black  list,  or 
shall  post  or  distribute  any  written  or  printed  notice  in  any  places 
with  the  fraudulent  or  malicious  intent  wrongfully  and  wickedly  to 
injure  the  person,  character,  business,  or  employment  or  property  of 
another    .     .     .    they  shall  be  deemed  guilty  of  a  conspiracy."  ^ 

One  who  exacts  money  by  a  threat  to  institute  a  boycott,  or  as  a 
condition  of  its  discontinuance,  may  be  convicted  of  extortion.*" 

It  has  also  been  held  that  the  sending  of  letters  or  circulars  through: 
the  mails  by  officers  of  a  labor  union  to  customers  of  a  manufacturer,. 

« People  V.   Eostka    (1886)    4  N.   Y.  9  piano  &  0.  Workers'  International 

dim.  Rep.  429.  Union  v.  Piano  d  0.  Supply  Co.   (1906) 

T  Old  Dominion  8.  8.  Co.  v.  McKenma  124  111.  App.  357    (construing  §   46  of 

(1887)  30  Fed.  48,  where  it  is  said  that  division  1,  of  the  Criminal  Code,  passed' 

such  conduct  is  a  misdemeanor  at  com-  June  16,  1887). 

mon   law,   as  well   as  by   §   168   of  the  l"  One  who  enforces  his  demand   for 

New  York  Penal  Code.  money  by  a  threat  that  unless  such  de- 

^  State  V.  Stockford   (1904)   77  Conn,  mand  is  complied  with  he  can  and  will,. 

227,  107  Am.  St.  Rep.  28,  58  Atl.  769.  by  threatening  the  hostility  of  the  labop 
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to  indiice  them  to  withdraw  their  custom  from  him,  either  for  the  pur- 
pose of  exacting  the  payment  of  a  fine  imposed  on  the  manufacturer 
for  employing  nonunion  workmen,  or,  should  he  not  yield,  for  the 
purpose  of  injuring  his  business,  amounts  to  a  use  of  the  mails  to  de- 
fraud, in  violation  of  Eevised  Statutes,  §  5480,  U.  S.  Comp.  Stat. 
1901,  p.  3696." 

And  it  has  been  held,  though  not  in  a  criminal  prosecution,  that 
■a  combination  to  inflict  pecuniary  injury  on  the  owner  of  cars  by 
compelling  the  railway  companies  to  give  up  using  his  cars,  and  on 
their  refusal  to  yield  to  compulsion,  to  inflict  pecuniary  injury  on 
them  by  inciting  their  employees  to  quit,  is  unlawful  as  a  conspiracy 
to  obstruct  the  mails,  where  its  members  intend  to  stop  all  mail  trains 
as  well  as  other  trains. ^^ 

It  has  also  been  held,  although  not  in  a  criminal  case,  that  mem- 
bers of  a  labor  organization  who  procure  railroad  companies  to  refuse 
to  handle  interstate  freight  from  a  company  with  which  such  organi- 
zation is  in  conflict  violate  the  provision  of  the  interstate  commerce 
law  declaring  any  carrier  or  any  director,  officer,  receiver,  agent,  or 
person  acting  for  or  employed  by  an  incorporated  carrier,  who,  alone 
or  with  any  other  corporation,  person,  or  party,  shall  wilfully  fail 
or  omit  to  do  any  act  required  to  be  done,  or  cause  or  willingly  suffer 
or  permit  any  act  required  by  such  act  to  be  done,  not  to  be  done, 
or  aid  or  abet  such  omission  or  failure,  to  be  guilty  of  a  misde- 
meanor.^^ 


B.     Liability   of   employee   foe   htteefeeence   with   his   em- 
ployees" PATEOISTAGE  OF  ANOTHER. 

2744.  Generally. —  There  is  a  division  of  opinion  as  to  whether  an 
employer  may,  without  justification,  divert  patronage  from  a  third 
person  by  refusing  to  employ,  or  to  continue  in  his  employment,  any- 

•organization  of  which  he  is  an  officer,  extortion.     People  v.   Wilzig    (1886)    4 

compel   a   withdrawal    of   custom,   may  N.  Y.  Grim.  Rep.  403. 

be  found  by  the  jury  to  have  threatened  As  to  the  right  to  recover  money  so 

and  done  an  unlawful  act ;  and  he  there-  paid,  see  §  2739,  note  2,  ante. 

fore  is  properly  convicted  of  the  crime  H  United  States  v.  Raish   ( 1908 )   163 

of  extortion.    People  v.  Hughes  (1893)  Fed.  911. 

137  N.  Y.  29,  32  N.  E.  1105.  i^  Thomas  v.  Cincinnati,  N.  0.  d  T. 

Those  who'exact  from  an  employer  a  P.  R.  Go.    (1894)    4  Inters.  Com.  Rep. 

sum    of   money   alleged   to   be   for   the  788,   62   Fed.   803. 

expenses   of  a  boycott  which  had  been  18  Toledo,  A.  A.  &  N.  M.  R.   Co.  v. 

<!onducted  against  him,  as  a  condition  of  Pennsylvania  Co.   (1893)   19  L.R.A.  387. 

its  discontinuance,  may  be  convicted  of  5  Inters.  Com.  Rep.  522,  54  Fed.  730. 
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one  who  shall  patronize  such  person.  The  cases  ^  which  support  the 
affirmative  of  this  proposition  are  apparently  decided  on  the  theory 
that  the  act  of  the  employer  being  legal,  and  mere  ill-will  not  being 
actionable,  there  is  no  ground  on  which  he  can  be  held  liable.  But 
this  theory  overlooks  the  fact  that  an  act  not  unlawful  in  itself  may 
nevertheless  constitute  an  invasion  of  the  legal  rights  of  another  when 
done  without  justification.  Other  cases  hold  that  such  conduct  on  the 
part  of  the  employer  will  give  rise  to  a  cause  of  action,"  although  he 


1  In  Payne  v.  Western  dc  A.  R.  Co. 
(1884)  13  Lea,  507,  49  Am.  Rep.  666, 
it  was  held  (two  members  of  the  court 
dissenting)  that  a  merchant  has  no 
right  of  action  against  an  employer  who 
threatens  to  discharge  any  employee 
who  shall  continue  to  trade  with  the 
merchant,  even  though  the  employer 
may  have  been  actuated  by  malice.  The 
conclusion  reached  by  the  majority  of 
the  court  is  based  on  the  view  that, 
as  the  notice  consisted  simply  of  an 
intention  to  do  what  the  employer  had 
a  legal  right  to  do,  i.  e.,  to  discharge 
any  employee  for  any  cause  or  no  cause, 
it  could  not  be  considered  either  as  a 
threat  or  as  working  an  intimidation, 
in  their  legal  sense. 

In  Union  Labor  Hospital  Asso.  v. 
Vance  Redwood  Lurnber  Go.  (1910)  158 
Cal.  551,  33  L.R.A.(N.S.)  1034,  112  Pac. 
886,  it  is  said:  "A  man  may  have  a 
profitable  general  merchandise  business 
in  the  neighborhood  of  a  mill  or  fac- 
tory, depending  for  its  patronage  upon 
the  mill  or  factory  hands.  For  reasons 
suflScient  to  them  they  may  cease  deal- 
ing at  this  store  by  concert  of  action, 
and  so  long  as  their  methods  (not  their 
motives)  are  legal,  they  may  perfect  a 
boycott  which  will  destroy  the  store- 
keeper's business.  Upon  the  other  hand, 
the  millowner,  being  under  no  contrac- 
tual obligation  to  the  storekeeper,  may 
indisputably  shut  down  his  mill  at  any 
time,  and  thus  work  a,  destruction  of 
the  storekeeper's  business.  It  is  con- 
ceivable that  his  motive  may  be  so  ven- 
omous that  he  shuts  down  his  works 
merely  to  destroy  the  storekeeper's  busi- 
ness, and  yet  the  storekeeper  has  no 
right  of  action,  nor,  indeed,  has  he  right 
of  inquiry  into  the  motive  which 
prompted  the  act.  Since  the  millowner 
may  do  this,  he  may  do  less  than  this, 
and  exact  of  his  employees,  as  a  con- 
dition of  their  continued  employment, 
that   they   do   not   deal   at   that   store; 


and  for  this,  also,  however  grave  the 
injury,  the  storekeeper  will  have  no  le- 
gal  cause  of  complaint." 

The  case  of  Beywood  v.  Tillson 
(1883)  75  Me.  225,  46  Am.  Rep.  373, 
set  forth  in  note  4,  infra,  which  at  first 
blush  may  appear  to  support  the  same 
view,  will  be  found  to  turn  on  the  fact 
that  the  conduct  of  the  defendant  in 
that  ease  was  regarded  as  legally  jus- 
tifiable. 

2  In  Graham,  v.  8t.  Charles  Street  R. 
Co.  (1895)  47  La.  Ann.  214,  27  L.R.A. 
416,  49  Am.  St.  Rep.  366,  16  So.  806, 
an  action  for  damages  broiight  against 
a  corporate  employer  and  its  foreman, 
who  had  instructed  the  employees  under 
his  control  not  to  deal  at  plaintiff's 
store,  it  was  held  that  plaintiff  had  a 
cause  of  action;  that  while  it  may  be 
conceded  that  a  person  has  an  absolute 
right  to  refuse  to  have  business  rela- 
tions with  any  person  whomsoever, 
whether  the  refusal  be  based  upon  rea- 
son or  be  the  result  of  whim,  caprice, 
prejudice,  or  malice,  and  that  there 
is  no  law  which  can  reach  him  for  so 
doing,  it  is  not  equally  true  that  he  can 
always  from  such  motives  influence  an- 
other person  to  do  the  same  without  in- 
curring legal  liability,  but  that  the  ex- 
istence of  such  liability  will  be  depend- 
ent upon  the  special  facts  of  the  case. 
The  case  having  proceeded  to  trial,  on 
a  subsequent  appeal  (1895)  47  La.  Ann. 
1656,  49  Am.  St.  Kep.  436,  18  So.  707, 
the  railway  company  was  exonerated 
upon  the  ground  that  the  conduct  of  the 
foreman  was  in  no  sense  within  the 
line  of  his  employment;  but  it  was  held 
that  the  foreman  was  liable,  on  the 
ground  that  from  motives  of  ill-will, 
by  words  and  conduct,  he  injured  plain- 
tiff's business  by  preventing  the  em- 
ployees from  buying  at  his  store;  and 
that  his  conduct  was  not  mitigated  by 
the  fact  that  his  tenant  had  a  grocery 
in  the  neighborhood,  apt  to  be  benefited 
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by  a  diversion  of  plaintiff's  customers, 
the  court  saying :  "With  all  reasonable 
allowance  for  the  competitions  of  trade 
and  the  means  by  which  the  shopkeeper 
or  merchant  obtains  business,  words  and 
actions  to  discredit  it  and  injure  a  rival 
in  business  cannot  be  tolerated.  The 
circumstance  that  the  defendant,  as  the 
foreman  of  the  company,  had  the  power 
to  discharge  those  designed  to  be  influ- 
enced by  his  communications  or  state- 
ments with  respect  to  the  plaintiff,  and 
that  defendant  had  the  selection  of  the 
labor  of  the  company,  tended  to  make 
more  effective  his  efforts  to  injure  plain- 
tiff in  his  business.  We  recognize  the 
principle  urged  by  the  defense,  that  the 
employer  has  the  right  to  employ  those 
he  chooses,  and  the  same  liberty  is  al- 
lowed as  to  their  discharge.  The  au- 
thority cited  by  defendant  is  entitled 
to  full  recognition,  that  one  may  do 
business  with  those  he  chooses  to  deal 
with,  and  decline,  if  he  pleases,  the  busi- 
ness of  others.  Orr  v.  Home  Mut.  Ins. 
Co.  (1857)  12  La.  Ann.  255,  68  Am. 
Dee.  770.  It  is  not  the  exercise  of 
defendant's  choice  in  selecting  or  dis- 
charging laborers  for  the  company  that 
makes  him  liable,  but  he  is  responsible, 
because,  in  exercising  that  right,  he 
indulges  in  language,  uses  threats,  and 
pursues  a  line  of  conduct  all  directed 
at  the  plaintiff,  and  of  a  character  to 
injure  him  in  his  lawful  business." 

In  Wesley  v.  Native  Lumber  Co. 
(1910)  97  Miss.  814,  53  So.  346,  Ann. 
Cas.  1912  D,  796,  it  was  held  that  the 
court  below  erred  in  sustaining  a,  de- 
murrer to  a,  declaration  alleging  in 
substance  that  the  defendant  company 
and  its  manager  conspired  and  with 
malice  aforethought  connived  for  the 
express  purpose  of  injuring  plaintiff  in 
his  business  by  forbidding  any  of  their 
employees  from  patronizing  plaintiff, 
thereby  intending  to  injure  his  business, 
and  by  notifying  their  employees  that, 
if  they  patronized  plaintiff  they  would 
be  discharged,  and  that  thereafter,  in 
pursuance  of  said  threat,  they  did  dis- 
charge a  number  of  employees  because 
the  said  employees  continued  to  patron- 
ize plaintiff,  the  said  defendants  then 
wilfully  and  maliciously  intending  to 
injure  plaintiff  in  his  business  by  said 
unlawful  acts,  wherefore  plaintiff  suf- 
fered damage  to  a  certain  amount,  for 
which  he  demanded  judgment;  the  court 
putting  its  decision  upon  the  ground 
that  an  act  legal  in  itself  may  become 


illegal,  and  a  ground  of  action,  when 
accompanied  with  the  malicious  purpose 
to  injure  the  business  of  another,  result- 
ing in  such  injury,  and  stating  that  the 
doctrine  announced  in  Payne  v.  West- 
ern &  A.  B.  Go.  (1884)  13  Lea,  507,  49 
Am.  Rep.  666,  is  in  conflict  with  the 
better  reasoned  authorities  and  un- 
sound. 

In  International  &  G.  N.  R.  Co.  v. 
Greenwood  (1893)  2  Tex.  Civ.  App.  76, 
21  S.  W.  559,  it  was  held,  upon  the 
ground  that  a  master  has  no  right  to 
dismiss  his  servants  arbitrarily  or  ca- 
priciously, but  only  for  reasonable 
cause,  that  one  whose  business  had  been 
injuriously  affected  by  an  employer's 
threat  to  discharge  any  employee  who 
should  patronize  him  had  a  right  of 
action  against  the  employer,  it  not  ap- 
pearing that  the  employer's  action  was 
to  protect  his  own  interests  or  to  pro- 
mote the  welfare  of  his  employees.  The 
court  in  this  ease  went  on  to  say: 
"What  we  have  said  applies  only  to 
the  rights  of  the  master  with  reference 
to  servants  already  in  his  employ.  It 
is  proper  to  say  in  regard  to  the  al- 
leged notice  that  appellant  would  not 
take  into  its  service  any  who  might 
patronize  appellee,  that  appellant  had 
the  right  to  determine  for  itself  whom 
it  would  thereafter  employ,  and  the 
reasons  upon  which  it  might  act  con- 
cerned no  one  but  itself."  (Citing  Hey- 
wood  V.  Tillson,  infra.)  The  court 
seems  to  have  been  driven  to  make  this 
distinction  partly  by  the  impossibility 
of  making  the  reason  assigned  for  its 
decision,  as  above  stated,  applicable  to 
the  case  of  persons  not  in  one's  employ, 
and  partly  by  a  misapprehension  of  the 
authority  cited.  But  under  the  true 
view  of  the  basis  of  decision  in  this  class 
of  cases,  this  distinction  is  unwarrant- 
able, although  the  difficulty  of  tracing 
the  casual  connection  between  the  giv- 
ing of  such  a  notice  and  loss  of  patron- 
age renders  it  a  question  not  likely  to 
arise. 

No  one  can  properly  deny  any  man 
an  absolute  right  to  cease  dealing  and 
to  refuse  to  have  business  or  other  re- 
lations with  any  particular  person  or 
persons;  but  no  man  has  a,  legal  or 
moral  right  from  malice,  ill-will,  or  re- 
venge, to  command  other  persons  to  do 
so.  Hanchett  v.  Chiatovioh  (1900)  41 
C.  C.  A.  648,  101  Fed.  742. 

In  a  Belgian  case,  Dapsens  v.  Lam- 
hret,  Cour  d'Appel  de  L'  iege    (Feb.  9, 
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may  escape  liability  where  it  appears  that  he  is  in  competition  with 
the  complainant  for  the  patronage  of  the  employees,*  or  that  he  has 
some  other  legitimate  interest  to  be  subserved.* 


1888)  Siry  1890,  4,  14,  an  employer  was 
held  liable  for  threatening  to  discharge 
his  workingmen  if  they  traded  with  the 
plaintiff,  the  only  ground  for  the  order 
being  that  the  plaintiff  was  a  political 
rival. 

3  In  Lewis  v.  Huie-Hodge  Lumber  Co. 
(1908)    121  La.  658,  46  So.  685,  it  was 

held  that  a  lumber  company  is  not 
liable  for  loss  sustained  by  a  merchant 
by  reason  of  a  notice  posted  by  it,  in- 
timating to  its  employees  that  they 
must  patronize  the  company  store,  since 
the  animus  which  led  the  defendant  to 
take  such  course  was  not  to  injure  the 
plaintiiT,  but  to  protect  and  safeguard 
its  own  business  interests. 

And  in  Bobison  v.  Texas  Pine  Land 
Asso.  (1897)  —  Tex.  Civ.  App.  — ,  40 
S.  W.  843,  it  was  held  that  an  employer 
who  also  maintained  a  store,  selling 
the  same  kind  of  goods  as  plaintiff, 
was  not  liable  for  causing  loss  of  pat- 
ronaf.e  to  the  plaintiff  by  threatening  to 
discharge  its  employees  if  they  traded 
with  plaintiff,  and  announcing  that 
their  pay  checks,  made  good  for  mer- 
chandise at  the  employer's  store,  and 
nontransferable,  would  not  be  received 
when  they  had  passed  through  plain- 
tiff's hands;  although  it  was  conceded 
that  had  the  defendant  no  proper  in- 
terest of  his  own  to  subserve  in  so  do- 
ing, but  had  acted  wantonly  in  causing 
loss  to  the  plaintiff,  the  result  would 
be  different. 

4  In  the  French  case  of  Reding  v. 
Kroll,  Trib.  de  Luxembourg  (Oct.  2, 
1896)  Sirey  1898,  416,  an  employer  was 
held  to  incur  no  liability  by  threaten- 
ing to  discharge  his  workingmen  if  they 
traded  with  the  plaintiff,  upon  the 
ground  that  the  plaintiff,  a  saloon  keep- 
er, had  exercised  a  demoralizing  influ- 
ence  over   the   employees. 

In  Eeywood  v.  Tillson  ( 1883 )  75  Me. 
225,  46  Am.  Rep.  373,  the  facts  of  the 
case,  an  acquaintance  with  which  is 
necessary  to  a  comprehension  of  the  de- 
cision, were  as  follows :  Defendant  was 
the  owner  of  an  island  upon  which  he 
operated  a  large  granite  quarry.  Plain- 
tiff, who  had  been  a  stonecutter  in  his 
employ,  incurred  the  ill-will  of  defend- 
ant  by  furnishing   information   to   the 


newspapers  in  regard  to  work  being 
done  on  a  government  contract,  and  by 
acting  for  a  newspaper  in  procuring 
witnesses  in  a  libel  suit  growing  out  of 
the  publication  of  such  information. 
Plaintiff  alleged  as  a  cause  of  action 
that  he  was  the  owner  of  a  dwelling 
house  on  the  island,  which  he  had  leased 
to  an  employee  of  the  defendant;  that 
there  was  no  opportunity  to  lease  to  any 
except  those  in  the  defendant's  employ, 
yet  the  defendant,  knowing  this,  and  to 
deprive  the  plaintiff  of  his  rents  and 
profits,  ordered  and  directed  his  said 
employee  to  leave  said  dwelling  house, 
and  threatened  to  discharge  him  unless 
he  should  do  so,  and  further  threatened 
to  discharge  any  and  all  persons  from 
his  employment,  and  expel  them  from 
the  island,  who  should  occupy  said 
premises  and  become  tenants  of  the 
plaintiff, — by  means  of  which  plaintiff 
suffered  loss.  It  was  not  shown  that 
the  employee  violated  any  contract  with 
the  plaintiff  in  refusing  to  continue  his 
tenancy  of  the  dwelling. 

Upon  this  state  of  facts  it  was  held 
that  the  employer  was  not  liable  in 
damages  for  the  tenant's  leaving,  or  for 
one  or  many  declining  to  become,  or 
not  becoming,  tenants,  in  consequence 
of  his  threat,  even  though  such  threat 
may  have  proceeded  from  ill-will  or 
personal  animosity. 

This  decision  is  based  principally  upon 
the  theory  that  the  conduct  of  the  em- 
ployer was  justified  by  his  interest  in  the 
welfare  of  his  men,  to  protect  them  from 
being  required  to  pay  an  extortionate 
rent,  and  the  preservation  of  his  own 
business  interests  from  detriment  by 
preventing  those  in  his  employ  from  as- 
sociating or  dealing  with  those  whom  he 
regarded  as  hostile  to  himself ;  and  part- 
ly on  the  ground  that  the  employer's 
motive  should  not,  as  a  matter  of  public 
policy,  be  open  to  inquiry. 

Whatever  may  be  thought  of  the 
grounds  brought  forward  by  the  court 
as  justifying  the  employer's  conduct, 
it  is  obviously  sound  law  that  an  act 
r-therwise  justifiable  cannot  be  rendered 
actionable  because  the  actor  may  also 
have  had  a  desire  to  injure.  (See  Allen 
V.  Flood  [1898]   A.  C.  1,  62  J.  P.  595, 
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And  where  the  employer's  conduct  is  regarded  as  otherwise  lawful, 
it  will  not  be  rendered  actionable  by  the  existence  of  ill-will  or  per- 
sonal animosity  against  complainant.* 


67  L.  J.  Q.  B.  N.  B.  119,  77  L.  T.  N. 
S.  717,  14  Times  L.  E.  125,  46  Week. 
Rep.  259,  17  Eng.  Rul.  Gas.  285;  Quinn 
V.  Leathern  [1901]  A.  C.  495,  1  B.  E.  C. 
197,  70  L.  J.  P.  0.  N.  S.  76,  65  J.  P. 
708,  50  Week.  Eep.  139,  85  L.  T.  N.  S. 
289,  17  Times  L.  E.  749.) 

The  ground  that  the  motive  of  the 
employer  is  not  open  to  inquiry  is 
brought  forward  in  the  concurring  opin- 
ion of  Barrows,  J.  (in  which  Walton 
and  Symonds,  J  J.,  concurred),  who 
said:  "I  am  of  the  opinion  also  that 
this  is  in  a  class  of  cases  where  public 
policy  forbids  inquiry  into  the  motives 
of  the  employer.  The  spirit  of  unfriend- 
liness, 80  often  generated  by  sharp  com- 
petition in  business,  and  the  abundant 
occasions  for  difference  between  employ- 
er and  employee,  would  be  likely  to 
overwhelm  with  litigation  any  man 
or  corporation  engaged  in  extensive 
operations,  if  every  proprietor  of 
■a  tenement  in  the  vicinity  could 
<;all  him  to  account  before  a  jury 
for  making  it  a  condition  with  his 
workmen  that  they  shall  regard  his 
wishes  in  selecting  their  place  of  abode, 
inasmuch  as  the  same  principle  would 
extend  to  all  others  who  desire  to  reap 
a  profit  by  dealing  with  the  workmen. 
It  is  true  that  in  this  particular  case 
there  was  abundant  reason,  both  in  the 
exorbitant  rent  demanded  of  the  work- 
men for  the  tenement,  and  in  the  hostile 
attitude  which  the  owner  of  it  assumed 
to  the  employer,  to  justify  the  prohibi- 
tion. But  such  proofs  might  not  always 
be  readily  attainable.  The  point  is  that 
those  who  desire  to  deal  with  another's 
employees  have  no  such  vested  right  in 
the  wages  he  is  to  pay  them  as  to  au- 
thorize them  to  dictate  what  terms  he 
shall  or  shall  not  make  with  them,  or 
to  complain  if  he  deems  it  for  his  in- 
terest, or  that  of  his  workmen,  to  make 
nonintercourse  with  themselves  a  condi- 
■dition  of  employment.  The  multiplicity 
of  groundless  and  malicious  suits  of  this 
description  which  would  be  likely  to 
arise  if  their  maintenance  was  made  to 
depend  on  the  motive  of  the  prohibi- 
tion is,  of  itself,  a  sufficient  reason  why 
mo  inquiry  should  be  made  about  it." 
The  better  view  would  appear  to  be 
M.  &  S.  Vol.  VII.— 533. 


that  while  public  policy  may  preclude 
an  inquiry  into  the  motive  of  an  em- 
ployer in  discharging  his  employee,  so 
far  as  the  rights  of  the  employee  are 
concerned,  it  should  not  preclude  in- 
quiry where  such  conduct  is  used  as  an 
instrument  for  causing  loss  to  a  third 
person. 

In  Union  Labor  Hospital  Asso.  v. 
Vance  Redwood  Lumber  Co.  (1910)  158 
Cal.  551,  33  L.E.A.(N.S.)  1034,  112  Pac. 
886,  it  was  held  that  a  hospital  associa- 
tion had  no  right  to  enjoin  the  action 
of  the  defendants  in  compelling  all  their 
employees  to  consent  to  the  deduction 
from  their  wages  of  $1  per  month  for 
hospital  services,  which  entitled  the  em- 
ployees to  hospital  tickets  in  one  of 
four  hospitals,  of  which  the  plaintiff's 
was  not  one.  While  it  is  stated  that  it 
was  found  by  the  court  below  that  the 
defendant  companies  derived  a  benefit 
from  the  existing'  hbspital  arrangement, 
and  that  in  entering  into  the  agreement 
with  the  other  hospitals  they  were  act- 
ing solely  for  the  purpose  and  with  the 
intent  to  subserve  their  own  interests, 
the  decision  goes  further,  holding  that 
even  if  their  purpose  had  been  to  injure 
the  business  of  plaintiff,  the  measures 
employed,  which  consisted  of  a  refusal 
to  employ  or  to  retain  in  their  employ 
anyone  unwilling  to  comply  with  their 
hospital  regulation,  were  not  such  as 
to  constitute  an  invasion  of  plaintiff's 
rights. 

In  Banks  v.  Eastern  R.  &  Lumber  Co. 
(1909)  46  Wash.  610,  11  L.E.A.(N.S.) 
485,  90  Pac.  1048,  it  was  held  that  a 
physician,  chosen  by  employees  from 
whose  wages  sums  are  deducted  to  es- 
tablish a  hospital  service,  to  furnish 
professional  service  to  them,  cannot, 
on  the  theory  that  the  employer  has 
maliciously  caused  the  employees  to 
violate  their  contract  with  him,  main- 
tain an  action  for  damages  against  the 
employer,  who  has  refused  to  pay  the 
dues  to  him,  and  notified  its  employees 
that  all  hospital  dues  will  be  paid  to  a 
certain  hospital,  and  that  any  employee 
not  consenting  to  such  payment  will  be 
discharged. 

^Heyioood  v.  Tillson  (1883)  75  Me. 
225,  46  Am.  Eep.  373;  Payne  v.  Western 
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It  has  been  held  that  the  publication  of  such  a  notice  is  not  action- 
able as  a  libel  or  slander;^  but  it  is  not  so  incapable  of  carrying  a 
defamatory  implication  as  not  to  be  actionable  when  set  forth  with 
a  proper  innuendo.' 

The  act  of  an  employer  in  refusing  to  employ  any  man  who  should 
rent  plaintiff's  house  (which  was  personal  property)  will  not  support 
an  action  for  its  conversion,  as  there  is  no  interference  with  its  own- 
ership or  control,  even  though  its  situation  is  such  that  there  is  no 
likelihood  of  renting  to  any  other  than  defendant's  employees.' 

dc  A.  R.  Co.  (1884)  13  Lea,  507,  49  Am.  carrying   a.   defamatory    implication   as 

Rep.  666 ;   Union  Labor  Hospital  Asso.  not  to  be  actionable  when  set  forth  with 

V.  Vance  Redwood  Lumber  Co.    (1910)  a  proper  innuendo,  was  held  on  demur- 

158    Cal.    551,    33    L.R.A.(N.S.)     1034,  rer   in   Chiatovich  v.   Hanchett    (1888) 

112  Pac.  886.  88  Fed.  873;  on  rehearing  in   (1899)  96 

6  Payne  v.  Western  &  A.  B.  Co.  supra.  Fed.  681.     The  error,  if  any,  in  leaving 

■?  That  language  used  in  a  notice  given  to   the   jury  the  question   whether   the 

by  a  firm  to  its  employees,  suggesting  publication  in  question  was  defamatory, 

that  they  refrain  from  associating  with  is  in  favor  of  tht  defendants,  s.  c.  on 

a  certain  person,  and  that  none  of  them  appeal  (1900)  41  C.  C.  A.  648,  101  Fed. 

should  trade  or  deal  with  him,  and  in-  742. 

timating  that  if  they  did  so  they  would        i  Hey  wood  v.  Tillson    (1883)    75  Me. 

be  considered  as  equally  unfriendly  to  225,  46  Am.  Kep.  373. 
their  employers,  is  not  so  incapable  of 
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2749.  Statutes  for  the  protection  of  labor  organizations. 

B.  Employebs'  associations  and  combinations. 

2750.  Generally. 

A.     Labob  organizations. 

2745.  Trade  union  defined.— The  term  "trades  union"  includes 
every  combination  by  whicb  men  bind  themselves  not  to  vs^ork  except 
under  certain  conditions,  and  to  support  one  another  in  the  event  of 
being  thrown  out  of  employment  in  carrying  out  the  views  of  the  ma- 
jority.^ 

2746.  The  right  to  organize;  in  general.— Although  the  statement  is 
frequently  to  be  encountered  that  a  combination  of  workmen  to  regu- 
late the  terms  of  their  employment  was  a  criminal  conspiracy  at  com- 
mon law/  it  is  doubtful  whether  this  was  the  case  except  where  the 

1  Cockburn,  Ch.  J.,  in  Hornby  v.  Close  ployed  in  the  same  trade,  for  the  pur- 

(3867)   L.  R.  2  Q.  B.  IS.S,  10  Cox,  C.  C.  pose  of  combined  action  in  securing  the 

393.  15  Week.  Rep.  336,  8  Best  &  S.  175,  most  favorable  ■wag<;s  and  conditions  of 

36  L.  J.  Mag.  Cas.  N.  S.  43,  15  L.  T.  N.  labor.      Stone   v.    Textile   E:ra.miners   & 

S.    563.  Shrinkers  Employers'  Asso.    (1910)    137 

A  trade  union  or  labor  organization  App.  Div.  655,  122  N.  Y.  Sui.p.  460. 
is    a    combination    of    workmen    of    the        1  In   Rex  v.   Eccles    (1783)    1    Leach, 

same  trade,  or  of  several  allied  trades  C.  L.  274   (in  which  the  question  before 

for  the   purpose  of   securing  by   united  the  court  vi'as  whether  an  indictment  for 

action  the  most  favorable  conditions  as  conspiracy  to  impoverish  a  certain  per- 

rcgards  wages,  hours  of  labor,  etc.,  for  son   and  to  hinder  him  from  using  hig 

its   members;    an    association    of    work-  trade  should  state  the  means  by  which 

men   usually,   but   not  necessarily,   em-  the    intended    mischief    was    effected), 
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Lord  Mansfield  it.  reported  to  have  said 
that  a  combination  not  to  work  under 
certain  prices  is  an  indictable  offense. 
The  report  of  the  same  case  in  3  Dougl. 
K.   B.   337,   makes   no   mention   of   this 

In  Hiltnn  v.  Eckersley    (1855)    6  El. 
&  Bl.  47,  2  Jur.  N.  S.  587,  24  L.  .J.  Q. 
B.  i\.  S.  353,  an  action  on  a  bond  given 
to  secure  the  performance  of  an  agree- 
ment   among    employers    that,    for    the 
period    of   twelve    months,    they   would 
carry    on    their    establishments,    in    re- 
gard to  the  amount  of  wages,  to  be  paid 
to   persons   employed    therein,    and   the 
times  or  periods  of  the  engagement  of 
work    people,   and   the   hours   of   work, 
and   the   suspending  of   work,   and   the 
general  discipline  and  management,  in 
conformity  with  the  resolutions  of  the 
majority  of  them,  which  bond  was  held 
unenforceable  as  conditioned  upon  per- 
formance of  an  agreement  in  restraint 
of   trade,   Crompton,   J.,   said:    "I  think 
that  combinations  like  that  disclosed  in 
the  pleadings  in  this  case  were  illegal 
and  indictable  at  common  law,  as  tend- 
ing   directly    to    impede    and    interfere 
with  the  free  course  of  trade  and  man- 
ufacture. The  precedents  of  indictments 
for  combinations  of  two  or  more  persona 
to  raise  wages,  and  for  other  offenses  of 
this  nature,  which  were  all  framed  on 
the  common  law,  and  not  under  any  of 
the  statutes  on  the  subject,  sufficiently 
show  what  the  common  law  was  in  this 
respect.     In  Rex  v.  Mawbey    ( 1796 )    6 
T.  R.  619,  636,  3  Revised  Rep.  282,  Grose, 
J.,  assumed  the  illegality  of  such  com- 
binations as  well  known  law.     Combina- 
-tions    of   this   nature,   whether   on   the 
part  of  the  workmen  to  increase,  or  of 
"the  masters  to  lower,  wages,  were  equal- 
ly illegal.     By  recent  enactments,,  care- 
fully worded,  combinations  to  raise  or 
lower  the  rate  of  wages,  and  to  regulate 
-the  hours  of  labor,  are  made  no  longer 
punishable.     But   these    enactments    do 
not  make  such  combinations  legal  agree- 
ments in  the  sense  that  the  breach  of 
■them  can  be  enforced  at  law;  and  still 
less  do  they  apply  to  make  enforceable 
at  law  an  agreement,  not  being  a  mere 
stipulation    among    the    parties    them- 
selves   which    anyone    might   withdraw 
from  at  his  pleasure,  but  binding  and 
tying  themselves  up,  under  a  penalty,  to 
close  their  works  if  a  majority  of  a  par- 
ticular body  shall  dictate  to  them  so  to 
do."    But  Campbell,  Ch.  J.,  while  agree- 
ing that   the   bond   was   unenforceable, 


said:     "But  I  am  not  prepared  to  say 
that  the  combination  which  has  been  en- 
tered into  between  the  parties  to  this 
bond  would  be  illegal  at  common  law, 
so  as  to  render  them  liable  to  an  indict- 
ment for  a  conspiracy.     Such  a  doctrine 
may   be    deduced    from   the    dictum    of 
Grose,  J.,  in  Rex  v.  Maivbey    (1796)    6 
T.  R.  636:     'As  in  the  case  of  journey- 
men   conspiring   to   raise   their   wages; 
each  may  insist  on  raising  his  wages, 
if  he  can;   but  if  several  meet  for  the 
same  purpose,  it  is  illegal  and  the  par- 
ties may  be  indicted  for  a  conspiracy.' 
Other   loose  expressions  may   be   found 
in  the  books  to  the  same  effect;    and, 
if  the  matter  were  doubtful,   an  argu- 
ment  might    be    drawn    from    some    of 
the    language   of   the    statutes    respect- 
ing combinations.     But  I  cannot  bring 
myself    to    believe,    without    authority 
much  more  cogent,   that,  if  two  work- 
men who  sincerely  believe  their  wages 
to  be  inadequate  should  meet  and  agree 
that  they  would  not  work  unless  their 
wages    were    raised,    without    designing 
or    contemplating    violence    or    any    il- 
legal   means    for   gaining    their    object, 
they    would    be    guilty     of    a    misde- 
meanor  and   liable   to   be   punished   by 
fine     and     imprisonment.      The     object 
is  not  illegal ;  and  therefore,  if  no  illegal 
means  are  to  be  used,  there  is  no  indict- 
able conspiracy.     Wages  may  be  unrea- 
sonably low  or  unreasonably  high;  and 
I   cannot   understand   why,    in   the   one 
case,    workmen    can    be     considered    as 
guilty  of  a  crime  in  trying  by  lawful 
means  to  raise  them,  or  masters,  in  the 
other,    can    be    considered    guilty    of    a 
crime    in    trying    by    lawful    means    to 
lower  them." 

A  case  which  is  often  cited  in  support 
of  the  statement  that  a  combination  of 
workmen  to  obtain  an  increase  of  wages 
was  an  indictable  conspiracy  at  common 
law  is  Rex  v.  Journeymen-Taylors 
(1721)  8  Mod.  10.  It  was  there  said  in 
response  to  the  objection  that  "no  crime 
appears  upon  the  face  of  this  indict- 
ment, for  it  only  charges  them  with  a, 
conspiracy  and  refusal  to  work  at  so 
much  -per  diem,  whereas  they  are  not 
obliged  to  work  at  all  by  the  day,  but 
by  the  year,  by  5  Eliz.  chap.  4,"  that 
"the  indictment,  it  is  true,  sets  forth 
that  the  defendants  refused  to  work 
under  the  wages  which  they  demanded; 
but  although  these  might  be  more  than 
is  directed  by  the  statute,  yet  it  is  not 
for  the  refusing  to  work,  but  for  con- 
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spiring,  tliat  they  are  indicted,  and  a  that  the  case  referred  to  is  Rex  v.  8ter- 
conspiracy  of  any  kind  is  illegal,  al-  ling,  reported  in  1  Lev.  125,  1  Sid.  274, 
though  the  matter  about  which  they  1  Keble,  350.  (See  the  conjectures  of 
conspired  might  have  been  lawful  for  Mr.  Emmet  and  of  Mr.  Sampson  re- 
them,  or  any  of  them,  to  do,  if  they  had  specting  it,  in  Yates,  Sel.  Cas.  pp.  164, 
not  conspired  to  do  it,  as  appears  in  211,  212).  I  entertain  no  doubt  but 
the  case  of  Tubwomen  v.  Brewers  of  that  this  conjecture  is  correct,  and  a 
Lo-ndon."  brief  statement  of  that  case  will  suffice 
But  it  further  appears  from  the  re-  to  show  what  was  determined  by  it. 
port  of  the  case  that  by  a  statute  then  The  defendants — ^brewers  of  London — 
in  force,  7  Geo.  I.,  chap.  13,  journey-  were  found  guilty  of  a  conspiracy  for 
men  tailors  were  prohibited  to  enter  into  agreeing  that  they  would  brew  no  small 
any  contract  or  agreement  for  advan-  beer— which  was  the  drink  of  the  poor— 
cing  their  wagSs;  so  that  it  was  in  fact  *<"■  ^  certain  length  of  time,  nor  ale, 
a  case  of  combination  to  accomplish  an  f  cept  at  a  certain  ■  price,  with  the  in- 
unlawful  object.  *«"*  °*  ™°y.^"g  ^^"^  common  people  to 
rrn-  J  ■  ■  J  i-i.  -i-  pull  down  the  excise  house  and  to  bring 
This    decision    and    the    position    as-  ^j^^  ^^^^^^  ^^^  .^^^     ^^,i^  ^^.          ^,^^^ 

sumed  to  have  been  taken  therein  is  ^.^  ^^-^^  ^^  impoverished  and  dis- 
vigorously  attacked  by  Daly,  J.,  in  ^bled  from  paying  their  rent  to  the 
Master  Stevedores'  Asso.  v.  Walsh  government,  to  the  diminution  of  the 
(1867)  2  Daly,  1,  who  says:  "It  is  not,  revenue;  which  was  a  very  clear  case  of 
nor  has  it  ever  been,  a  rule  of  the  com-  conspiracy,  the  design  being  to  impair 
mon  law  that  any  mutual  agreement  the  public  revenue,  to  inflict  pecuniary 
among  journeymen  for  the  purpose  of  injury  upon  all  the  excisemen,  and  to 
raising  their  wages  is  an  indictable  stir  up  a  public  tumult.  Assuming  it 
offense,  or  that  they  are  guilty  of  a  con-  to  be,  as  I  have  no  doubt  it  is,  the 
spiracy  if,  by  preconcert  and  arrange-  ease  referred  to  under  the  suppositious 
ment,  they  refuse  to  work  unless  they  title  of  the  'Tubwomen  v.  Brewers  of 
receive  an  advance  of  wages."  And  London'  it  would  have  been  more  correct 
after  referring  to  Rex  v.  Journeymen-  to  have  said  that  it  warrants  the  con- 
Taylors  supra,  and  Tubwomen  v.  Brew-  elusion  that  though  the  brewers,  or  any 
ers  of  London,  as  having  been  cited  by  of  them,  had  the  right  to  cease  brew- 
Chief  Justice  Savage  in  People  v.  Fisher  ing,  or  to  raise  the  price  of  their  ale, 
(1835)  14  Wend.  9,  28  Am.  Dec.  501,  he  it  was  unlawful  for  them  to  combine  to 
continued:  "There  is  no  report  of  any  do  so  for  such  an  object  as  the  one 
case  under  such  a  name  of  the  Tub-  above  stated.  The  case  is  an  authority 
women  v.  Breuyers  of  London.  It  is  simply  for  a  familiar  principle  of  the 
merely  mentioned  by  name  in  the  case  criminal  law,  that  it  is  a  conspiracy  to 
first  above  cited,  as  authority  for  the  combine  to  do  a  lawful  act  for  an  un- 
proposition  that  a  conspiracy  of  any  lawful  purpose,  or  by  unlawful  means. 
kind  is  illegal,  though  the  matter  about  "As  respects  the  remaining  case  {Rex 
which  the  parties  conspired  might  have  v.  Journeymen^Taylors) ,  it  is  also 
been  lawful  for  them,  or  any  of  them,  found  in  this  discredited  volume  of  re- 
to  do,  if  they  had  not  conspired  to  do  it.  ports,  in  further  condemnation  of  which 
The  first  volume  of  the  Modern  Reports,  I  may  cite  the  remark  of  an  eminent 
in  which  this  reference  is  found,  is  one  English  judge.  Justice  Wilmot,  that, 
of  the  least  reliable  of  the  English  re-  'nine  cases  out  of  ten  in  this  book  are 
ports,  being  full  of  inaccuracies,  blun-  totally  mistaken'  {Rex  v.  Harris  [1797] 
dcrs,  and  misstatements.  Burrows,  in  7  T.  R.  238 ) .  But  even  the  case  as 
his  reports,  speaks  of  it  as  'a  miserable,  reported  there  affords  no  ground  for 
bad  book,'  and  says,  that  upon  being  the  inference  that  there  was  any  such 
cited,  the  court  of  King's  bench  rule  as  the  common  law  as  Chief  Jus- 
treated  it  with  the  contempt  that  it  de-  tice  Savage  [in  People  v.  Fisher  (1835) 
served  (1  Burr.  386;  3  Burr.  1326);  14  Wend.  9,  28  Am.  Dec.  501]  supposed. 
and  by  an  excellent  authority  upon  the  In  1721,  when  the  case  was  decided, 
books  of  reports  and  their  reporters,  there  were  acts  of  Parliament  regulating 
it  is  characterized  by  the  epithet  of  ex-  the  rate  of  wages.  The  defendants,  ac- 
ecrable  (Wallace,  Common  Law  Rep.  3d  cording  to  the  report,  were  indicted  for 
ed.  p.  226).  The  title  'Tubwomen  v.  refusing  to  work  unless  they  received 
Breioers  of  London'  is  undoubtedly  a  higher  rates  than  the  statute  allowed, 
mistake,    and    it    has   been    conjectured  And,  as  far  as  can  be  gathered  from  the 
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confused  statement  of  the  reporter,  the  object  of  the  combination  was  to  coerce 
conviction  was  held  to  be  good,  because  employers  as  well  as  third  persons,  and 
tliey  had  conspired  to  raise  their  wages  the  point  is  not  necessarily  involved, 
beyond  what  the  law  permitted.  These  In  the  Journeymen  Cordicuiners's  Case, 
early  English  statutes,  regulating  the  supra,  on  the  contrary,  after  an  elab- 
price  of  labor,  being  wholly  inapplica-  orate  argument  of  the  question,  the 
ble  to  us  in  our  colonial  condition,  were  court  declared  that  they  would  not  say 
never  in  force  in  this  country,  and  that  an  agreement  not  to  work  except 
formed  no  part  of  the  law  of  the  colony  for  certain  wages  would  amount  to  a 
of  New  Yorlc,  at  the  adoption  of  our  conspiracy,  without  unlawful  means 
state  Constitution  in  1777.  This  de-  were  resorted  to  to  enforce  it.  This 
cision,  therefore,  was  limited  to  Eng-  case  was  tried  in  this  city  in  1809. 
land,  deriving  its  whole  effect  from  the  Justice  Radcliffe,  an  eminent  judge  of 
English  statute,  the  provisions  of  which  the  supreme  court,  was  on  the  bench, 
it  was  held  the  defendants  had  conspired  having  associated  with  him  another  dis- 
to  defeat.  tinguished  judge,  Josiah  0.  Hoffman, 
Chief  Justice  Gibson  declared  in  1821,  and  their  united  opinion  upon  such  a 
that  it  had  never  been  decided  in  Eng-  question  after  it  had  been  learnedly  dis- 
land  that  it  was  unlawful  for  journey-  cussed  before  them  by  four  of  the  ablest 
men  to  agree  that  they  would  not  work,  counsel  then  in  this  state — Emmet, 
except  for  certain  wages,  or  for  master  Colden,  Griffin,  and  Sampson — is  en- 
workmen  to  agree  that  they  would  not  titled  to  more  consideration  than  the 
employ  any  journeymen  except  at  oer-  opinion  expressed  by  way  of  illustration, 
tain  rates.  ( Com.  v.  Carlisle,  1  by  Justice  Gross,  or  the  passing  obser- 
Hall's  Journal  of  .Jurisprudence  for  vation  of  Recorder  Levy. 
1822,  p.  225.)  And  in  corroboration  of  "In  the  case  of  the  Philadelphia  Jour- 
the  statement  of  this  very  accurate  and  neyman  Tailors,  printed  at  Philadelphia, 
eminent  jurist,  I  would  add  that  I  have  1827,  Recorder  Reed,  upon  a  full  exam- 
examined  down  to  the  present  time,  and  ination  of  the  subject,  and  after  re- 
have  found  no  case,  either  in  this  coun-  viewing  the  opinion  of  his  predecessor, 
try  or  in  England,  in  which  any  such  Recorder  Levy,  held  that  an  agreement 
decision  has  been  rendered.  In  some  of  among  journeymen  not  to  work  unless 
the  elementary  letters  there  are  passages  they  received  certain  wages,  where  it 
giving  countenance  to  such  a  doctrine,  did  not  extend  beyond  themselves,  and 
and  there  are  some  observations  of  where  no  other  means  were  used,  was 
judges  to  the  same  effect.  Justice  Grose  not  illegal,  though  it  would  be,  if  the 
said,  in  Rex  v.  Mawhey  (1796)  6  T.  R.  object  was  to  operate  upon  others  not 
036,  3  Revised  Rep.  282,  that  in  many  voluntarily  entering  into  the  agreement. 
cases  an  agreement  to  do  a  certain  thing  Journeymen,  he  said,  have  an  undoubted 
has  been  considered  the  subject  of  in-  right,  by  an  agreement  among  them- 
dictment  for  a  conspiracy,  though  the  selves,  to  regulate  their  own  conduct,  to 
same  act  if  done  separately  by  each  ask  as  much  as  they  please  for  their 
individual,  without  any  agreement  services;  but  the  moment  they  under- 
among  themselves,  would  not  have  take  to  interfere  with  the  rights  of 
been  illegal;  as  in  the  case  of  journey-  others,  or  enter  into  combinations  for 
men  conspiring  to  raise  their  wages,  such  a  purpose,  the  act  is  criminal  and 
each  may  insist  upon  raising  his  they  become  conspirators." 
wages  if  he  can,  but  if  several  meet  for  The  question  whether  a  trade  union 
the  same  purpose,  it  is  illegal,  and  the  was  an  unlawful  conspiracy  at  common 
parties  may  be  indicted  for  a  conspiracy,  law  is  discussed  by  Taft,  .J.,  in  Moores 
But  this  was  put  simply  by  way  of  v.  Bricklayer's  Union  (1889)  10  Ohio 
illustration,  as  there  was  no  such  ques-  Dec.  Reprint,  665,  as  follows:  "Since 
tion  in  the  case,  and  was  evidently  made  1825,  statutes  have  been  passed  in  Eng- 
without  examination,  as  no  authorities  land  with  the  express  intention  of  pro- 
are  referred  to;  and  in  the  case  of  the  hibiting  combinations  of  laborers  for 
Philadelphia  Boot  d  Shoemakers  [cited  certain  purposes,  and  all  the  cases  there 
by  counsel  in]  Yates,  Sel.  Cas.  at  pp.  decided  are  under  such  statutes. 
143,  144,  and  in  the  case  of  Philadelphia  Whether  these  statutes  were  declarative 
Journeymen  Tailors,  Phila.  1827,  Re-  of  the  common  law,  or  made  new  crimes 
corder  Levy  said  that  a  single  journey-  and  rights  of  action,  has  been  a  subjec' 
man  may  refuse  to  work,  but  many  jour-  of  dispute  among  the  judges  of  Englan:! 
neymen  jointly  must  not;  but  there  the  since  their  passage,  and  the  reports  are 
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means  used  were  unlawful,  or  its  object  was  violative  of  some  of  the 
statutory  restrictions  to  which  labor  was  formerly  subject.^  While 
some  of  the  earlier  decisions  in  the  United  States  proceed  on  this  sup- 
position,* which  is  repeated  in  other  decisions,*  the  change  which 
has  been  universally  wrought  by  judicial  interpretation  and  legisla- 

full  of  dicta  of  judges  with  reference  to  ties  as  may  pass  from  man  to  man. 
tlie  common  law,  which  are  entirely  Ancient  Chart.  172.  Another  required 
irreconcilable.  Mr.  Justice  Stephen  in  artificers  or  handioraftmen  meet  to 
his  History  of  the  Criminal  Law,  vol.  3,  labor,  to  work  by  the  day  for  their 
217,  and  Mr.  Wright,  who  has  written  neighbors,  in  mowing,  reaping  of  corn, 
tlie  best  work  upon  conspiracy  under  and  the  inning  thereof.  Id.  210.  An- 
the  English  law,  are  of  opinion  that,  other  act  regulated  the  price  of  bread, 
except  as  provided  by  statute,  the  com-  Id.  752.  Some  of  our  town  records  show 
bination  of  workmen  to  raise  wages  at  that,  under  the  power  to  make  by-laws, 
common  law  was  not  unlawful,  and  the  towns  fixed  the  prices  of  labor,  pro- 
such  seems  to  be  the  weight  of  judicial  visions,  and  several  articles  of  mer- 
opinion.  Mr.  Wright  says,  on  page  43  chandise,  as  late  as  the  time  of  the 
of  his  work,  that  the  mistake  arose  in  Revolutionary  War.  But  experience 
this  way;  that  a  combination  to  vio-  and  increasing  intelligence  led  to  the 
late  any  statute  was  a  crime,  not  under  abolition  of  all  such  restrictions,  and 
the  statute,  but  a  crime  at  common  law,  to  the  establishment  of  freedom  for  all 
and  the  indictment  ended  not  contra  branches  of  labor  and  business;  and  all 
forman  statuti,  but  concluded  like  or-  persons  who  have  been  born  and  edu- 
dinary  indictments  for  common-law  cated  here,  and  are  obliged  to  begin 
crimes,  so  that  any  person  reading  the  life  without  property,  know  that  free- 
indictment  would  presume  that  the  eon-  dom  to  choose  their  own  occupation  and 
spiracy  was  a  crime  at  common  law,  to  make  their  own  contracts,  not  only 
whereas,  in  fact,  the  existence  of  the  elevates  their  condition,  but  secures  to 
conspiracy  rested  solely  on  the  statute."  skill   and    industry   and   economy   their 

And    Lord    Bramwell    said    in    Mogul  appropriate    advantages." 

S.  S.  Co.  V.  McGregor  [1892]  A.  C.  47:  S  In   Journeymen   Gordwainers's   Case 

"I  have  always  said  that  a  combination  (1809)    1  Yates,  Sel.  Cas.   114,  the  de- 

of  workmen,  an  agreement  among  them  fondants,  who  had  combined  and  agreed 

to  cease  work  except  for  higher  wages,  that  none  of  them  would  work  for  any 

and  a  strike  in  consequence,  was  lawful  person   who    should   employ    any   work- 

at   common   law;    perhaps   not   enforce-  man   or   journeyman   not   a   member   of 

able  inter  se,  but  not  indictable.     The  their  club,  or  who  should  thereafter  in- 

legislature  has  now  so  declared."  fringe  or  break  any  of  their  rules,  were 

2  A  short  summary  of  the  restrictive  convicted  of  criminal  conspiracy, 

laws   to  which   labor   was   at   one   time  In     People     v.     Trequier     (1823)      1 

subject    in    Massaoliiisetts    is    given    in  Wheeler,  C.  C.  142,  the  defendants,  who 

Garew  v.  Rutherford   (1870)    106  Mass.  had   refused   to   work   for   anyone   who 

1,  8  Am.  Rep.  287,  as  follows:     "When  should  employ  a  certain  workman  who 

our  ancestors  came  here,  many  branches  had    refused    to    become    a    member    of 

of  labor  and  business  were  hampered  by  their  combination  and  who  had  worked 

legal    restrictions    created    by    English  for    less    wages    than   they   had    agreed 

statutes;  and  it  was  a  long  time  before  to  demand,  were  convicted  of  a  criminal 

the  community  fully  understood  the  im-  conspiracy. 

portance  of  freedom  in  this  respect.  4  In  People  v.  Fisher  (1835)  14 
Some  of  our  early  legislation  is  of  this  Wend.  9,  28  Am.  Dee.  501,  it  was  said 
character.  One  of  the  colonial  acts,  en-  to  be  a,  criminal  conspiracy  at  common 
titled,  'An  Act  against  Oppression,'  law  for  journeymen  to  combine  to  re- 
punished  by  fine  and  imprisonment  such  fuse  to  work  unless  they  receive  an 
indisposed  persons  as  may  take  the  lib-  advance  of  wages. 

orty  to  oppress  and  wrong  their  neigh-  By  the  New  Jersey  act  of  1883   (Rev. 

bor's  by  taking  excessive  wages  for  their  Supp.  p.  774,  §  30),  which  provides:     "It 

work,   or   unreasonable   prices   for   mer-  shall   not   be  unlawful   for   any   two   or 

chandises  or   other  necessary  commodi-  more  persons  to  unite,  combine,  or  bind 
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tive  enactment  renders  any  detailed  investigation*  into  the  actual  ex- 
istence of  the  supposed  common-law  doctrine  wholly  unnecessary. 
But  it  may  be  queried  whether  the  alteration  in  the  public  attitude 
toward  labor  organizations,  evidenced  by  these  statutes  and  by  the 
repeal  of  restrictive  legislation,  is  not  due  to  the  increased  supply  of 
labor,  promoted  by  its  vastly  increased  mobility  under  present-day 
conditions,  which  renders  a  combination  ordinarily  less  formidable 
to  the  welfare  of  the  community,  rather  than  to  any  finer  perception 
of  justice.  If  this  is  the  case,  it  may  well  be  that  even  if  a  combina- 
tion of  workmen  may  have  been  in  former  days  deemed  to  constitute 
a  menace  to  the  public  welfare,  and  so  to  be  an  indictable  conspiracy 
at  common  law,  it  would  not  be  so  regarded  now,  even  in  the  absence 
of  statute.* 

themselves,  by  oath,  covenant,  agree-  "Formerly,  the  fact  of  forming  a 
raent,  alliance,  or  otherwise,  to  persuade,  combination  for  the  purpose  of  raising 
advise,  or  encourage,  by  peaceable  the  price  of  labor  was  held  to  be  a  con- 
means,  any  person  or  persons  to  enter  spiracy  punishable  by  law;  but  times 
into  any  combination  for  or  against  have  changed,  notions  more  humane  and 
leaving  or  entering  into  the  employment  more  in  accordance  with  real  justice 
or  any  person  or  persons  or  corpora-  have  prevailed,  and  now  in  all  civilized 
tions,"  the  policy  of  the  law  with  ref-  countries  the  world  over,  workingmen 
erence  to  labor  unions  was  revolution-  are  permitted  to  unite  together  for 
ized,  and  what  before  that  time  would  their  mutual  protection,  and  legislation 
have  been  held  to  be  an  unlawful  com-  has  intervened  to  sanction  such  rights." 
bination  and  conspiracy  became  a  lawful  Lefcbvre  v.  Knott  (1907)  Rap.  Jud. 
association.  Mayer  v.  Journeymen  Quebec  32  C.  S.  441,  13  Can.  Crim.  Cas. 
Stonecutters' s  Asso.  (1890)  47  N.  J.  223. 
Eq.   519,   20   Atl.  492.  6  Some    discussion    of    the    question. 

In  Guniberland  Glass  Mfg.  Go.  v.  Glass  however,  may  be  found  in  note  1,  supra. 
Bottle  Bloioers'  Asso.  (1899)  59  N.  J.  6  An  early  American  case  holding  that 
Eq.  49,  46  Atl.  208,  it  is  said  that  for-  a  labor  union  is  not,  per  se,  an  in- 
merly  a  concerted  act  by  which  a  num-  dictable  conspiracy,  is  Com.  v.  Hunt 
her  of  workmen  combined  to  leave  a.  (1842)  4  Met.  Ill,  38  Am.  Dec.  346, 
master's  employment  together,  for  the  where  it  was  held  that  an  indictment 
purpose  of  injuring  his  business,  or  of  which,  stripped  of  its  introductory  and 
compelling  him  to  concede  increased  concluding  matter,  and  of  the  qualifying 
wages,  or  hire  or  discharge  particular  epithets  attached  to  the  facts,  averred 
workmen,  was  an  indictable  conspiracy,  that  the  defendants  and  others  formed 

In  Cote  V.  Murphy  (1894)  159  Pa.  themselves  into  a  society  and  agreed  not 
420,  23  L.R.A.  135,  39  Am.  St.  Rep.  686,  to  work  for  any  person  who  should  em- 
28  AtJ.  190,  it  is  said  that  a  combina-  ploy  any  journeyman  or  other  person 
tion  of  workmen  to  obtain  increased  not  a  member  of  such  society  after  no- 
wages  was  an  unlawful  conspiracy  at  tiee  given  him  to  discharge  such  work- 
common  law.  man,  did  not  charge  a  criminal  conspir- 

At  common  law,  as  interpreted  by  the  acy,  the  court  saying:  "The  manifest 
English  decisions  and  a  few  of  the  intent  of  the  association  is  to  induce  all 
earliest  decisions  of  the  courts  of  this  those  engaged  in  the  same  occupation 
country,  a  labor  combination  formed  for  to  become  members  of  it.  Such  a  pur- 
the  purpose  of  controlling  the  rate  of  pose  is  not  unlawful.  It  would  give 
wages  was  regarded  as  a  criminal  con-  them  a  power  which  might  be  exerted 
spiracy.  Everett-W addey  Co.  v.  Rich-  for  useful  and  honorable  purposes,  or 
mond  Typographical  Union  (1906)  105  for  dangerous  and  pernicious  ones.  If 
Va.  188,  5  L.R.A.  (N.S.)  792,  53  S.  E.  the  latter  were  the  real  and  actual  ob- 
273,  8  Ann.  Cas.  798.  ject,  and  susceptible  of  proof,  it  should 
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According  to  the  modern  view,   the  organization  and  co-opera- 
tion of  workingmen  is  not  against  any  public  policy/  and  labor 

unions  are  not,  therefore,  in  and  of  themselves,  unlawful  combina- 
tions ;'  but  it  is  generally  conceded  that  workingmen  may  combine 
for  their  mutual  benefit  and  protection,®  and  to  obtain  such  wages  as 

have  been   specially  charged.     Such  an  Hojcell    (1894)    26   Or.    527,   28   L.R.A. 

association  might  be  used  to  afford  each  464,  46  Am.  St.  Rep.  640,  38  Pac.  547. 

other    assistance    in    times    of    poverty,  Trade   unions   are   not   prohibited   by 

siclcness,  and  distress;  or  to  raise  their  an   injunction   against   illegal   combina- 

intellectual,    moral,    and    social    condi-  tions     of     working     men.     Arthur     v. 

tion;  or  to  make  improvement  in  their  Oakes    (1894)    25  L.R.A.  414,  4  Inters, 

art;   or  for  other  proper  purposes.     Or  Com.   Rep.    744,    11    C.    C.    A.    209,    24 

the   association   might   be   designed   for  ^    g_   ^         239,   63   Fed.    310,    9    Am. 

purposes    of    oppression    and    injustice.  Qj.™    tJpi)    169 

But  in  order  to  charge  all  those  who  a  Tn  rl  hi  v  '  H  In  i^<^0'^)  1  Cal 
become  members  of  an  association  with  ,  .„„  „„  '„  in-„  r  i  r,  ^  1 
the  guilt  of  a  criminal  conspiracy,  it  ^PP-  ^96,  82  Pac.  107 9;  Lohse^  Patent 
must  be  averred  and  proved  that  the  ^°°^  C-"-  ^-  'P^"^"^  d^O^)  215  Mo.  421, 
actual,  if  not  the  avowed,  object  of  the  22  L.R.A.  (N.S.)  607,  128  Am.  St.  Rep. 
association,  was  criminal.  .  .  .  Nor  492,  114  S.  W.  997 ;  Lindsay  &  Go.  v. 
can  we  perceive  that  the  objects  of  this  Montana  Federation  of  Labor  (1908) 
association,  whatever  they  may  have  37  Mont.  264,  18  L.R.A.  (N.S.)  707,  127 
been,  were  to  be  attained"  by  criminal  Am.  St.  Rep.  722,  96  Pac.  127;  Jersey 
means.  The  means  which  they  proposed  C'**^/  Printing  Co.  v.  Gassidy  (1902)  63 
to  employ,  as  averred  in  this  count,  and  N.  J.  Eq.  759,  53  Atl.  730;  Martin  v. 
which,  as  we  are  now  to  presume,  were  McFall  (1903)  65  N.  J.  Eq.  91,  55  Atl. 
established  by  the  proof,  were,  that  they  465 ;  Mills  v.  Vnited  States  Printing 
would  not  work  for  a  person  who,  after  Co.  (1904)  99  App.  Div.  605,  91  N.  Y. 
due  notice,  should  emplov  a  journevman  Supp.  185;  MattJiews  v.  Shankland 
not  a  member  of  their"  societv.  "Sup-  (1899)  25  Misc.  604,  56  N.  Y.  Supp. 
posing  the  object  of  the  association  to  123;  Brunsman  v.  Atherton  (1902)  12 
be  laudable  and  lawful,  or  at  least  not  Ohio  S.  &  C.  P.  Dec.  547;  Hosier  Brew- 
unlawful,  are  these  means  criminal?  ing  Go.  v.  Gihlin  (1903)  14  Ohio  S.  & 
The  case  supposes  that  these  persons  C.  P.  Dec.  305;  Everett-W addey  Go.  v. 
are  not  bound  by  contract,  but  free  to  Richmond  Typographical  Union  (1906) 
work  for  whom  they  please,  or  not  to  305  Va.  188,  5  L.R.A.  (N.S.)  792,  53 
work,  if  they  so  prefer.  In  this  state  S.  E.  273,  8  Ann.  Gas.  798;  Goeur  d' 
of  things,  we  cannot  perceive  that  it  is  Alene  Gonsol.  &  Min.  Co.  v.  Miners' 
criminal  for  men  to  agree  together  to  Union  (1892)  19  L.R.A.  382,  51  Fed. 
exercise  their  own  acknowledged  rights  260;  Thomas  v.  Cincinnati,  N.  0.  &  T. 
in  such  a  manner  as  best  to  subserve  P.  R.  Co.  (1894)  4  Inters.  Com.  Rep. 
their  own  interests."  788,    62    Fed.    803;    Wabash   R.    Co.    v. 

tCurran  v.   Galen    (1897)    152  N.  Y.  Ilannahan   (1903)   121  Fed.  563;  Hitch- 

33,  37  L.R.A.  802,  57  Am.  St.  Rep.  496,  man  Goal  &  Coke  Go.  v.  Mitchell  (1909) 

46  N.  E.  297;  Neie  York  C.  Iron  Works  172  Fed.  963;  Lefelre  v.  Knott   (1907) 

V.  Brennan  (1907)   105  N.  Y.  Supp.  865.  Rap.  Jud.  Quebec  32  C.  S.  441,  13  Can. 

Labor   has   the   right   to   organize   as  Grim.   Cas.  223. 

well    as    capital.     Franklin    Union    v.  See  also,  in  addition  to  tlie  following 

People    (1906)    220    111.    355,    4    L.R.A.  cases,  decisions  cited  in  note  10,  infra. 

(N.S.)    1001,  110  Am.  St.  Rep.  248,  77  It  is  lawful  for  any  body  of  men  to 

N.  E.  176.  associate    themselves    together    for    the 

S  Meier  v.  Speer   (1910)    96  Ark.  618,  purpose  of  bettering  their  condition  in 

32   L.R.A. (N.S.)    792,   132   S.   W.   988;  any  respect,   financial  or  social.     State 

Tracy  v   Banlcer   (1898)    170  Mass.  266,  v.  Stewart    (1887)    59  Vt.  273,  59  Am. 

39  L.R.A.   508,  49   N.   E.   208;    Gray  v.  Rep.  710,  9  Atl.  559. 

Building     Trades     Council     (1903)      91  Persons  belonging  to   any   particular 

Minn.  171,  63  L.R.A.  753,   103  Am.  St.  trade,    business,    or    profession    have    a 

Rep.  477,  97  N.  W.  663,  1118,  1  Ann.  right  to  form  unions,  societies,  and  asso- 
Cas.    172'-    Longshore    Printing    Co.    v.   ciations    to    advance    the    interests    of 
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themselves  and  their  trade,  occupation, 
or  profession;  and  can  adopt  any  means 
thereto  not  contrary  to  law  and  pre- 
judicial to  the  interests  of  the  commu- 
nity or  the  rights  of  others.  Cook  v. 
Dolan  (1S97)   19  Pa.  Co.  Ct.  401. 

Irrespective  of  any  statute,  the  law 
now  permits  workmen,  at  least,  within 
a  limited  territory,  to  combine  together 
and  by  peaceable  means  to  seek  any 
legitimate  advantage  in  their  trade. 
liogcrs  V.  Evarts  ( 1891 )  17  N.  Y.  Supp. 
264. 

Laborers  have  the  right  to  organize 
for  lawful  purposes,  and  to  proceed  to 
accomplish  their  purposes  by  lawful 
methods.  National  Teleph.  Co.  v.  Kent 
(1907)    156  Fed.  173. 

Laborers  and  artisans  have  the  right 
to  form  unions  and  by  their  united 
efforts  fight  competition  by  lawful 
means.  Walsh  v.  Association  of  Master 
Plumbers  (1902)  97  Mo.  App.  280,  71 
S.  W.  455. 

The  right  of  workmen  to  combine  in 
trades  unions  in  order  to  secure  the 
economic  advancement  of  their  members 
is  unquestioned;  and  such  unions  are 
generally  regarded  as  beneficial  institu- 
tions for  bettering  conditions  of  labor 
and  the  relations  between  employer  and 
employee.  Allis-Chalmers  Co.  v.  Iron 
Molders'  Union  (1906)  150  Fed.  155. 

"The  right  of  laboring  people  to  or- 
ganize for  the  purpose  of  promoting 
their  common  welfare  by  lawful  means 
is  fully  recognized.  They  may  refuse  to 
worlc  for  any  particular  employer,  and 
may  obtain  employment  for  their  mem- 
bers by  solicitation  and  promises  of  sup- 
port in  trade  and  otherwise;  but  in  the 
accomplishment  of  their  purpose  they 
must  proceed  only  by  lawful  and  peace- 
able means,  and  they  have  no  right  to 
make  war  on  other  persons."  Wilson 
V.  Hey  (1908)  232  111.  389,  16  L.R.A. 
(N.S.)  85,  122  Am.  St.  Rep.  119,  83  N. 
E.  928,  13  Ann.  Cas.  82. 

"In  furtherance  of  their  common  wel- 
fare, and  in  settlement  of  their  ofttimes 
conflicting  interests,  both  employers  and 
employees  stand  upon  a  plane  of  per- 
fect equality  before  the  law,  enjoying 
the  same  freedom  and  amenable  to  the 
same  restrictions.  Both  may  combine  in 
unions  or  associations,  but  such  asso- 
ciations, like  individuals,  must  employ 
lawful  methods  for  the  attainment  of 
lawful  purposes."  Willner  v.  Silverman 
(]909)  109  Md.  341,  24  L.R.A.  (N.S.) 
S95,  71  AtL  962. 


"It  is  settled,  however,  that  laborers 
have  a  right  to  organize  as  labor  unions 
to  promote  their  welfare.  .  .  .  The 
right  of  laborers  to  organize  unions,  and 
to  utilize  such  organizations  by  insti- 
tuting a  strike,  is  an  exercise  of  the 
common-law  right  of  every  citizen  to 
pursue  his  calling,  whether  of  labor  or 
business,  as  he,  in  his  judgment,  thinks 
fit."  Pickett  v.  Walsh  (1906)  192 
Mass.  572,  6  L.R.A.  (N.S.)  1067,  116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann. 
Cas.  638. 

In  Snow  V.  Wheeler  (1873)  113  Mass. 
179,  it  was  held  that  it  is  not  illegal  for 
workmen  to  form  a,  union  and  to  agree 
not  to  teach  others  their  trade  without 
the  consent  of  the  society,  the  court 
saying:  "It  is  insisted  that  the  agree- 
ments thus  established  between  the 
members  of  the  order  are  in  unlawful 
restraint  of  trade,  and  therefore  illegal, 
as  being  against  public  policy.  But  in 
the  opinion  of  the  court  tlie  point  is 
not  well  taken.  In  the  relations  exist- 
ing between  labor  and  capital,  the  at- 
tempt by  co-operation,  on  the  one  side, 
to  increase  wages  by  diminishing  com- 
petition, or,  on  the  other,  to  increase 
the  profits  due  to  capital,  is,  within 
certain  limits,  lawful  and  proper.  It 
ceases  to  be  so  when  unlawful  coer- 
cion is  employed  to  control  the  free- 
dom of  the  individual  in  disposing 
of  his  labor  or  capital.  It  is  not  easy 
to  give  a  definition  which  shall  include 
every  form  of  such  coercion;  it  is 
enough  that  in  the  compact  before  us 
there  is  no  evidence  of  any  purpose  to 
use  such  unlawful  means  in  any  form." 

In  Iron  Molders'  Union  v.  Alli.i- 
Chalmers  Co.  (1908)  20  L.R.A.  (N.S.) 
315,  91  C.  C.  A.  631,  166  Fed.  45,  it  is 
said:  "To  whatever  extent  employers 
may  lawfully  combine  and  co-operate 
to  control  the  supply  and  the  conditions 
of  worlc  to  be  done,  to  the  same  extent 
should  be  recognized  the  right  of  work- 
men to  combine  and  co-operate  to  con- 
trol the  supply  and  the  conditions  of 
the  labor  that  is  necessary  to  the  doing 
of  the  work.  In  the  fullest  recognition 
of  the  equality  and  mutuality  of  their 
rights  and  their  restrictions  lies  the 
peace  of  capital  and  labor;  for  so  they, 
like  nations  with  equally  well  drilled 
and  equipped  armies  and  navies,  will 
make  and  keep  treaties  of  peace  in  the 
fear    of   the   cost    and    consequences    of 
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they  choose  to  agree  to  demand,"  without  incurring  either  criminal  or 
civil  liability,  even  though  they  know  that  their  action  will  .neces- 
sarily cause  loss  to  their  employers,"  or  to  other  persons. ^^ 

f^  'o^!?«  %„^°«''««'<is  (1851)  5  Cox,  have  an  undoubted  right  to  promulgate 
Vn^i,  ^\>^l^tJ\R^'^?^°  ^'''^  ^'""^  ^^"^"^  theories  by  reason,  logic,  persua- 
Exch  (1894)  54  111.  App.  233  (die-  sion,  and  argument,  and  they  have  the 
M^nV^  .il  ,5,'^''2''«»'^  I^odge  V.  Adt  right  to  use  the  said  means  to  induce 
if?  tL  °°r  ^^-  ^^^'  ^^  ^■^■^-  ^52,  59  men  to  join  such  unions,  and  to  refuse 
Atl.  Til;  b.  D.  Willcutt  a  Sons  Co.  v.  to  vrork  except  for  the  established 
t';^^?  ..1^^°^'  ^^^  ^^s^-  110'  23  wages.  Bmcn  Mfg.  Go.  v.  Local  Union 
L.R.A.{N.S.)  1236,  85  N.  E.  897;  Knud-  (1902)  12  Ohio  S.  &  C.  P.  Dec  753 
sen  v.  Benn   (1903)    123  Fed.  636.  A   combination   of   laborers   to   main- 

The  right  of  workmen  to  combine  and  tain  wages  or  limit  the  number  of  ap- 
to  co-operate  for  the  promotion  of  such  prentices  is  not  contrary  to  public 
ends  as  the  increase  of  wages,  the  cur-   P^oHcy.^     Longshore     Printing      Co.     v. 


tailment  of  hours  of  labor,  the  regula- 
tion of  their  relations  with  their  em- 
ployer, or  for  the  redress  of  a  grievance, 
is  justifiable.  Their  combination  is  law- 
ful when  it  does  not  extend  so  far  as 
to  inflict  injury  upon  others,  or  to  op- 


Howell    (1894)    26    Or.   527,"  28   L.E.A. 
464,  46  Am.  St.  Rep.  640,  38  Pac.  547. 

Workingmen  may  lawfully  agree  with 
one  another  that  no  one  of  them  will 
work  for  less  than  a  certain  wage,  and 
that  by  all  lawful  means,  such  as  rea- 


press  and  crush  them  by  excMing  them  veni"!vpTv'^  w^nTt"*''"?'  *^'^  T-^^  ^f" 
from  all  employment^  unless  |ained  [^^  ^/e  TfeV  U89T'l?f  IZ 
through  joining  the  labor  organization  420,  23  L.R.A.  135,  39  Am.  St.  Rep.  686, 
or     trades     union.     Jacobs     v.     Cohen    93  Atl    190 

(1905)  183  N.  Y.  207,  2  L.R.A.  (N.S.)  "  11  "Workmen  may  lawfully  combine 
292,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  to  accomplish  their  withdrawal  in  a 
.5  Ann.  Cas.  280.  body  from  the  service  of  their  employ- 

Unions  of  workingmen  have  the  sane-  ers  for  the  purpose  of  obtaining  an  ad- 
tion  of  law  when  the  combination  is  for  vance  in  wages,  a  reduction  of  the  hours 
any  legitimate  purpose,  as  obtaining  an  of  labor,  or  any  other  legitimate  advan- 
advance  in  wages,  shorter  hours  of  tage,  even  though  they  may  know  that 
labor,  or  better  working  conditions,  such  action  will  necessarily  cause  in- 
Schlang  v.  Ladies'  Waist  Makers'  Union  jury  to  the  business  of  their  employers, 
(1910)  67  Misc.  221,  124  N.  Y.  Supp.  provided  such  abandonment  of  work  is 
289.  not  in  violation  of  any  continuing  con- 

A  combination  by  workingmen  to  tract,  and  is  conducted  in  a  lawful 
raise  their  wages  or  to  obtain  any  mu-  manner,  and  not  under  such  circum- 
tual  advantage  is  not  contrary  to  law,  stances  as  to  wantonly  or  maliciously 
provided  that  they  do  not  use  such  in-  inflict  injury  to  person  or  property." 
direct  means  as  to  obscure  their  orig-  State  v.  Stockford  (1904)  77  Conn.  227, 
inal  intent,  and  make  their  combination  107  Am.  St.  Rep.  28,  58  Atl.  769. 
one  merely  malicious  to  oppress  and  in-  "Employees  under  no  contractual  re- 
jure  individuals.  Moores  v.  Brichlayers'  straiut  may  lawfully  combine,  and,  by 
Union  (1889)  10  Ohio  Dec.  Reprint,  prearrangement,  quit  their  employment 
665.  in  a-  body,  for  the  purpose  of  securing 

A  combination  of  workmen  whose  pur-  from  their  employers  an  advance  in 
pose  is  to  secure  increased  wages  by  wages,  shorter  hours,  or  any  other  legiti- 
agreeing  among  themselves  that  no  one  mate  benefit,  even  though  they  know  at 
of  them  shall  work  for  their  employers  the  time  tliat  such  action  will  be  at- 
unless  the  latter  shall  agree  to  pay  the  tended  with  injury  and  damage  to  the 
increased  wages  previously  determined  business  of  their  employer,  provided  the 
upon  by  the  union  is  not  illegal.  Per-  strike  is  carried  on  in  a  lawful  man- 
kins  V.  Rogg  (1892)  11  Ohio  Dec.  Re-  ner, — that  is,  in  a  manner  free  from 
print,  585.  force,  intimidation,  and  false  represen- 

The  organization   of  labor  unions  to    tation."    Karges  Furniture  Co.  v.  Amal- 
secure  better  and  more  uniform  wages,    gamated     Woodworkers'     Local     Union 
and   otherwise   to  promote   the   interest     (1905)     165    Ind.    421,   2    L.R.A.  (X.S.) 
and  better  the  condition  of  those  who    788,  75  N.  E.  877,  6  Ann.  Cas.  829. 
labor,  is  lawful;  and  such  organizations        12  Laborers  may  combine  for  mutual 
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The  organization  may  be  a  secret  one ;  "  and  cannot  be  compelled 
to  admit  others  to  membership." 

As  an  incident  to  their  right  to  organize,  they  may  make  appro- 
priate by-laws  for  the  internal  management  of  the  organization,  and 
for  the  regulation  and  conduct  of  its  members  toward  each  other  in 
matters  for  the  general  interest  of  the  body,  and  they  may  enforce 
obedience  to  such  by-laws  and  regulations  by  fines  or  other  suitable 
penalties ;  though  the  right  to  impose  a  fine  is  not  an  absolute  one.'* 
"They  have  the  right  to  appoint  ofiicers  who  shall  advise  them  as  to 
the  course  to  be  taken  by  them  in  their  relations  with  their  employer. 


advantage;  and  so  long  as  the  motive 
ia  not  malicious,  the  object  not  unlaw- 
ful nor  oppressive,  and  the  means 
neither  deceitful  nor  fraudulent,  the 
result  is  not  a  conspiracy,  although  it 
may  necessarily  work  injury  to  other 
persons.  National  Fireproofing  Go.  v. 
Mason  Builders'  Asso.  (1909)  26  L.R.A. 
(N.S.)  148,  94  C.  C.  A.  535,  169  Fed. 
259. 

13  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell   (1909)    172  Fed.  963. 

14  Mayer  v.  Journeymen  stonecutters' 
Asso.  (1890)  47  N.  J.  Eq.  519,  20  Atl. 
492. 

A  body  of  worknfen  may,  for  the  pro- 
tection of  their  lawful  trade  and  the 
protection  of  their  interests,  associate 
themselves  together  and  prescribe  con- 
ditions for  admission  or  rejection  of 
others  to  the  association;  and  if  any 
condition  appears  to  work  hardship  by 
resulting  in  the  rejection  of  any  appli- 
cant, there  is  no  remedy  by  which  the 
body  can  be  forced  to  associate  them- 
selves with  the  applicant.  Per  Hunter, 
Ch.  J.,  in  Oraliam  v.  Knott  (1908)  14 
B.  C.  97. 

15  L.  D.  Willcutt  d  Sons  Co.  v.  Dris- 
coll  (1908)  200  Mass.  110,  23  L.R.A. 
(N.S.)  1236,  85  N.  E.  897;  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell  (1909)  172 
Fed.  963. 

"Workmen  have  the  right  to  organize 
into  unions  for  the  common  benefit  of 
their  members,  for  the  purpose  of  ad- 
vancing their  skill,  for  mutual  charities, 
and  may  bind  themselves  by  rules,  con- 
stitutions, and  by-laws  within  the  scope 
of  such  purpose  of  organization.  They 
may,  for  their  own  interests,  make  rea- 
sonable regulations  as  to  how  and  whom 


they  will  instruct  in  the  skill  of  their 
trade,  and  they  cannot  be  compelled  to 
teach  others  against  their  will.  They 
may  persuade  others  not  to  enter  their 
trade;  they  may  refuse  to  work  with  or 
instruct  those  not  registered  in  their 
union;  and  they  may,  with  an  honest 
purpose,  refuse  to  work  with  men  ob- 
noxious to  their  interests,  [or  with] 
men  expelled  for  reasons  [given]  in 
good  faith  to  them,  or  with  men  who  re- 
fuse to  join  them,  or  refuse  to  work 
for  any  particular  employer  or  contrac- 
tor; they  have  a  right  to  select  their 
employers,  and  they  may  in  combina- 
tion refuse  in  good  faith  to  work  for 
any  man  justly  obnoxious  to  them. 
They  may,  with  like  honest  purpose,  to 
promote  their  united  good,  fix  hours  of 
labor  per  day  and  rate  of  wages,  uni- 
form or  modified  in  rate,  and  they  may 
encourage  others  to  join  their  order. 
They  may  combine  for  the  honest  pur- 
pose of  benefiting  their  order,  by  en- 
couraging favorable  terms  to  their  em- 
ployers in  the  purchase  of  material,  and 
to  procure  contracts  for  such  contrac- 
tors as  employ  members  of  their  union ; 
but  they  become  engaged  in  illegal  en- 
terprise whenever  they  agree  to  ac- 
complish their  purpose  by  threats,  in- 
timidation, violence,  or  like  molesta- 
tion, either  towards  the  apprentice, 
the  expelled  member,  the  nonunion 
workman,  the  contractor  and  employer, 
the  material  man,  or  the  owner,  who 
proposes  to  make  a  contract."  Per 
Buchwalter,  J.,  in  charging  jury  in 
Parker  v.  Bricklayers'  Union  (1889)  10 
Ohio  Dec.  Reprint,  458. 

See  also,  as  to  the  right  of  a  labor 
union  to  impose  fines,  and  its  limita- 
tions, chapter  cxvi.,  §  2683,  chapter 
cxvin.,   §   2738. 
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.  .  .  The  officers  they  appoint,  or  any  other  person  to  whom  they 
choose  to  listen,  may  advise  them  as  to  the  proper  course  to  be  taken 
by  them  in  regard  to  their  employment,  or,  if  they  choose  to  repose 
such  authority  in  anyone,  may  order  them,  on  pain  of  expulsion  from 
their  union,  peaceably  to  leave  the  employ  of  their  employer  because 
any  of  the  terms  of  their  employment  are  unsatisfactory."  ^* 

"They  may  unite  with  other  unions."  "  "They  may,  for  their  own 
interests,  make  reasonable  regulations  as  to  how  and  whom  they  will 
instruct  in  the  skill  of  their  trade,  and  they  cannot  be  compelled  to 
teach  others  against  their  will."  **  "The  accumulation  of  a  fund  for 
the  support  of  those  who  feel  that  the  wages  offered  are  below  market 
prices  is  one  of  the  legitimate  objects  of  such  an  organization."  ^' 

The  means  which  labor  unions  may  lawfully  employ  in  seeking  to 
further  the  interests  of  their  members  have  been  considered  in  pre- 
ceding chapters  ;*"  and  it  suffices  here  to  state  that  the  social  principle 
which  justifies  labor  organizations  is  departed  from  when  they  are  so 
extended  in  their  operation  as  either  to  intend  or  to  accomplish  in- 
jury to  others.*^ 

16  Thomas  v.  Cincinati,  jV.  0.  &  T.  P.  limited  in  what  it  can  do  by  the  exist- 
R.  Co.  (1894)  4  Inters.  Com.  Rep.  788,  ence  of  the  same  right  in  each  and 
62  Fed.  803.  every  other  citizen.     Kemp  v.  Division 

This  statement  is  quoted  with  ap-  No.  241  (1910)  153  111.  App.  344,  re- 
proval  in  United  States  v.  Cassidy  versed  on  other  grounds  in  ( 1912 )  255 
(1895)    67  Fed.  698.  111.  213,  99  N.  E.  389. 

See  also,  to  similar  purport,  Hitch-  Every  man  is  at  liberty  to  induce 
man  Coal  £  Coke  Go.  v.  Mitchell  (1909)  others  to  enter  into  a  combination  to 
172  Fed.   963.  keep  up  the  price  of  wages,  or  the  like; 

17  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  but  directly  he  enters  into  a  combina- 
R.  Go.  (1894)  4  Inters.  Com.  Rep.  788,  tion  which  has  as  its  object  intimida- 
62  Fed.  803 ;  and  see  to  the  same  effect,  tion  or  violence,  or  the  interfering  with 
Hitohman  Coal  &  Coke  Co.  v.   Mitchell   the  perfect  freedom  of  action  of  another 

(1909)  172  Fed.  963.  man,    it    then    becomes    unlawful.      Per 

18  Per  Buchwalter,  J.,  in  Parker  v.  Malins,  V.  C,  in  Springhead  Spinning 
BricUarjers'  Union  (1889)  10  Ohio  Dec.  Co.  v.  Riley  (1868)  L.  R.  6  Eq.  551,  37 
Reprint  458.  L.  J.  Ch.  N.  S.  889,  19  L.  T.  N.  S.  64, 

See   also    Longshore   Printing    Co.   v.  16  Week.  Rep.  1138. 

Howell    (1894)    26   Or.   527,   28   L.R.A.  A  combination  the  purpose  of  which 

464,  46  Am.  St.  Rep.  640,  38  Pac.  547.  is  to  coerce  an  employer  into  permitting 

19  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  a  union  to  dictate  who  should  be  em- 
S.  Co.  (1894)  4  Inters.  Com.  Rep.  788,  ployed,  the  price  to  be  paid,  and  the 
62  Feu.  803.  See  also,  to  the  same  reasons  for  discharging  employees,  is 
effect,  Hitchman  Coal  &  Coke  Go.  v.  said,  in  Beck  v.  Railway  Teamsters' 
Mitchell  (1909)   172  Fed.  963.  Protective  Union  (1898)   118  Mich.  497, 

20  Chapters  cxvi.,  cxvii.,  cxviii.  42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77 

21  Curran  v.  Galen   ( 1897 )    152  N.  Y.  N.  W.  13,  to  be  unlawful. 

33,  37  L.R.A.  802,  57  Am.  St.  Rep.  496,  It  is  lawful  for  any  number  of  jour- 

46  N.  E.  297.  neymen  or  of  master  workmen  to  agree, 

A   labor   organization   brought   about  on  the  one  part,  that  they  will  not  work 

by  the  exercise  on  the  part  of  its  mem-  below   certain   rates,   or,   on   the   other, 

bers    of   the    right    of   every   citizen    to  that   they   will   not   pay   above   certain 

pursue  his  calling  as  he  thinks  best  is  prices;  but  any  association  or  combina- 
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When  an  association  is  formed  for  purposes  actually  innocent,  and 
afterward  its  powers  are  abused  by  those  who  have  the  control  and 
management  of  it,  to  purposes  of  oppression  and  injustice,  it  will  be 
criminal  in  those  who  misuse  it,  but  not  in  other  members  of  the 
association.^^  Members  are  not  liable  for  the  illegal  acts  of  officers, 
unless  shown  to  have  expressly  or  impliedly  authorized  them.^' 

tion  for  the  purpose  of  compelling  jour-  tions  designed  to  interfere  with  the  per- 
ncyraen  or  employers  to  conform  to  any  feet  freedom  of  employers  in  the  proper 
rule,  regulation,  or  agreement  fixing  the  management  and  control  of  their  law- 
rate  of  wages,  to  which  they  are  not  ful  business,  or  to  dictate  in  any  par- 
parties,  by  the  imposition  of  penalties,  ticular  the  terms  upon  which  their  busi- 
by  agreeing  to  quit  the  service  of  any  ness  shall  be  conducted,  by  means  of 
employer  who  employs  a  journeyman  threats  of  injury  or  loss,  by  interfer- 
below  certain  rates,  unless  the  journey-  ence  with  their  property  or  traffic,  or 
man  pays  the  penalty  imposed  by  the  with  their  lawful  employment  of  other 
combination,  or  by  menaces,  threats,  or  persons,  or  designed  to  abridge  any  of 
intimidation,  violence  or  other  unlawful  these  rights, — are  pro  tanto  illegal  com- 
means,  is  a  conspiracy  for  which  the  binations  or  associations;  and  all  acts 
parties  entering  Into  it  may  be  indicted,  done  in  furtherance  of  such  intentions 
Master  Stevedores'  Asso.  v.  Walsh  by  such  means,  and  accompanied  by 
(3867)   2  Daly,  1.  damage,  are  actionable."    Old  Dominion 

When   laboring  men   attempt   to   im-   8.   8.   Co.  v.   McKenna    (1887)    30  Fed. 
pose    a     course     of     conduct    or    rules   48. 

adopted  for  themselves  upon  any  other  In  Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
man,  against  his  will,  through  con-  PennsylvatUa  Co.  (1893)  19  L.R.A.  395, 
certed  acts  of  violence  and  intimidation,  5  Inters.  Com.  Rep.  545,  54  Fed.  746,  it 
they  are  guilty  of  an  unlawful  con-  was  held  that  a  combination  of  railroad 
spiracy.  Brown  Mfg.  Co.  v.  Local  employees  to  act  concertedly  in  quitting 
Union  (1902)  12  Ohio  S.  &  C.  P.  Dec.  their  employment  in  a  way  to  injure 
753.  their  employer,  aid  in  enforcing  a  boy- 

"A  combination  to  coerce  workmen  to  cott  to  injure  the  public,  and  oppress 
become  members  of  a  trades  union,  or  to  other  employees,  is  criminal, 
interfere  with  them  in  working  or  in  In  United  States  v.  Weber  (1902) 
obtaining  work,  to  induce  them  to  be-  114  Fed.  950,  it  is  said  that  if  the  object 
come  members,  is  unlawful,  and  all  acts  of  a  union  is  illegal,  or  if  the  methods, 
done  by  members  of  the  combination  in  employed  by  it  either  to  induce  acquisi- 
furtherance  of  such  intention,  by  in-  tion  to  its  ranks  or  to  accomplish  its 
ttrfsring  with  the  freedom  of  employers  ulterior  purposes  are  illegal,  the  per- 
in  their  lawful  employment  of  such  sons  who  combine  in  such  efforts  are 
workmen,  if  accompanied  by  damage,  are  conspirators;  and  it  was  there  held  that 
acts  contrary  to  law,  and  prejudicial'  the  purpose  of  a  miners'  organization, 
both  to  the  interests  of  the  community  to  obtain  control  of  mining  operations 
and  to  the  rights  of  individuals."  by  coercing  nonunion  miners  to  join,  in 
Erdmann  v.  Mitchell  (1901)  10  Pa.  order  that  the  union  might  be  in  a 
IDist.  R.  701.  position   to   force   compliance   with   the 

"All  combinations  and  associations  demands  of  any  portion  of  its  member- 
designed  to  coerce  workmen  to  become  ship  by  ordering  and  carrying  into  effect 
members,  or  to  interfere  with,  obstruct,  a  general  strike,  was  not  legal, 
vex,  or  annoy  them  in  working,  or  in  ob-  B2  Com.  v.  Hunt  (1842)  4  Met.  Ill, 
taining  work,  because  they  are  not  mem-  38  Am.  Dec.  346;  Carew  v.  Rutherford 
bers,  or  in  order  to  induce  them  to  be-  (1870)  106  Mass.  1,  8  Am.  Rep.  287. 
come  members ;  or  designed  to  prevent  23  Members  of  a  trade  union  cannot 
employers  from  making  a  just  discrim-  be  considered  responsible  for  the  illegal 
ination  in  the  rate  of  wages  paid  to  the  acts  of  the  officers  of  the  union,  as 
skilful  and  to  the  unskilful;  to  the  dili-  prima  facie  the  officers  cannot  be  pre- 
gent  and  to  the  lazy;  to  the  efficient  sumed  to  have  authority  to  do  or  sanc- 
and  to  the  inefficient;   and  all  associa-   tion    anything    other    than    that    which 
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A  labor  union  is  not  deprived  of  the  protection  of  the  law  for  what 
otherwise  would  be  its  right  if  in  some  incident  or  particular  the  pur- 
poses expressed  by  its  constitution  are  unlawful.^* 

Statutes  conferring  on  workingmen  the  right  to  organize  are  gen- 
erally held  not  to  enlarge  their  rights,  or  to  relieve  them  from  lia- 
bility for  interference  with  the  rights  of  others.^* 

trade  unions  may  lawfully  do.     Walters  24  U.  S.  App.  239,  63  Fed.  310,  9  Am. 

V.  Green  [1899]  2  Ch.  696,  68  L.  J.  Ch.  Crim.  Rep.  169. 

N.  S.  730,  63  J.  P.  742,  48  Week.  Rep.  A  statute  permitting  a  labor  union  to 

23,  81  L.  T.  N.  S.  151,  15  Times  L.  R.  devise   and   adopt   ways   and   means   to 

532.  make   its    rules   effective    does    not    au- 

The  fact  that  an  individual  is  a  mem-  thorize  an  interference  with  the  absolute 

ber    of    and    contributes    money    to   the  rights   of  others.     Purvis  v.   Local   No, 

treasury  of  a  union  does  not  of  itself  500,  U.  B.  C.  d.  J.   (1906)   214  Pa.  348, 

render  him  liable  for  the  use  of  illegal  12  L.R.A.(N.S.)   642,  112  Am.  St.  Rep. 

methods   by   oiEcers  of  the  union;    but  757,  63  Atl.  585,  6  Ann.  Gas.  275. 

something  more  must  be  shown,  as,  for  The  intent  of  the  various  Pensylvania 

instance,   that,   with   the   knowledge   of  statutes    (Jlay  8,   1869,  June  14,   1872, 

the  members,  unlawful  means  have  been  and  Apr.  20,  1876)   which  provide  that 

so  frequently  used  with  the  express  or  it  shall  be  lawful  for  any  and  all  classes 

tacit  approval   of   the   association   that  of    mechanics,    journeymen,    tradesmen, 

its  agents  were  warranted  in  assuming  and  laborers  to  form  societies  and  asso- 

that    they    might    use    such    unlawful  ciations   for   their   mutual   aid,   benefit,, 

means  in  future,  and  that  the  associa-  and  protection,  and  peaceably  meet,  dis- 

tion  and  its  individual  members  would  cuss,  and  establish  all  necessary  by-laws, 

approve  or  tolerate  such  use  whenever  rules,  and  regulations  to  carry  out  the 

the  end  sought  to  be  obtained  might  be  same;    that  it  shall  be  lawful  for  any 

best  obtained  thereby.    Lawlor  v.  Loewe  laborer     or     laborers,     workingman     or 

(1911)    109  C.  C.  A.  288,  187  Fed.  522.  workingmen,  journeyman  or  journeymen. 

The  obligation  or  pledge  which  an  acting  either  as  individuals  or  as  mem- 
initiate  in  a  labor  union  is  required  to  bers  of  any  club,  society,  or  association, 
take  is  to  be  construed  with  reference  to  refuse  to  work  or  labor  for  any  per- 
to  the  declared  purposes  of  the  organ-  son  or  persons  whenever  in  his,  her,  or 
ization,  and  is  binding  only  in  so  far  their  opinion,  the  wages  paid  are  in- 
as  those  purposes  are  la^vful,  and  are  to  sufficient,  or  the  treatment  of  such 
be  attained  by  lawful  means;  and  when  laborer,  etc.,  by  the  employer,  is  brutal 
such  union  attempts  the  accomplishment  or  offensive,  or  the  continued  labor  by 
of  an  object  which  is  foreign  to  the  pur-  such  laborer,  workingman,  etc.,  would 
poses  for  which  it  is  organized,  or  at-  be  contrary  to  the  rules,  regulations,  or 
tempts  the  acomplishment  of  those  pur-  by-laws  of  any  organization  to  which 
poses  by  unlawful  means,  the  initiate  or  such  person  may  belong,  without  sub- 
member  may  properly  say:  "I  entered  jecting  any  person  or  persons  so  refus- 
into  no  such  contract."  Schneider  v.  ing  to  work  or  labor  to  prosecution  or 
Local  Union  No.  60  (1905)  116  La.  270,  indictment  for  conspiracy;  provided 
5  L.R.A.  (N.S.)  891,  114  Am.  St.  Rep.  that  nothing  therein  contained  shall 
549,  40  So.  700,  7  Ann.  Cas.  868.  prevent    the    prosecution    and    punish- 

a  Tracy  v.  Banker   (1898)    170  Mass.  ment  under  existing  laws  of  any  person 

266,  39  L.R.A.  508,  49  N.  E.  208.  or  persons  who  shall  in  any  way  hinder 

26  See,  generally,  chap,  cxvi.,  §  2688 ;  persons   who   desire   to   labor   for   their 

chap,    cxvn.,    §    2713;     chap,    cxviii.,  employers  from  so  doing,  or  other  per- 

s  2740.  sons  from  being  employed  as  laborers, — 

Illegal    combinations    are    not    sane-  is   merely   to   relieve   the   persons   com- 

tioned  in  any  degree  by  the  act  of  Con-  mitting  the  acts  specified  from  the  pen- 

gress   of  June   29,    1886,   legalizing   the  alties  of  crime,  and  not  to  render  such 

incorporation  of  national  trades  unions,  acts  lawful  so  as  to  exempt  them  from 

Arthur  v    Oahes   (1894)   25  L.R.A.  414,  civil    liability.      Brace   Bros.   v.    Evans 

4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  (1888)   5  Pa.  Co.  Ct.  163. 
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The  right  to  organize  a  labor  union,  while  a  fundamental  right  of 
a  citizen  in  all  free  governments,  is  not  a  right,  privilege,  or  im- 
munity granted  or  secured  to  citizens  of  the  United  States  by  its 
Constitution  or  laws,  a  conspiracy  to  oppress  and  intimidate  a  citizen 
of  the  United  States  in  the  exercise  of  which  is  punishable  under  Eev. 
Stat.  §  5508,  U.  S.  Comp.  Stat.  1901,  p.  3712,  which  provides  that 
if  two  or  more  persons  conspire  to  injure,  oppress,  threaten,  or  in- 
timidate any  citizen  in  the  free  exercise  or  enjoyment  of  any  right 
■or  privilege  secured  to  him  by  the  Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exercised  the  same,  they  shall  be 
subject  to  certain  penalties.^^ 

Although  labor  unions  are  thus  recognized  and  favored  by  law,  an 
attempt  to  force  all  laborers  to  combine  in  unions  is  against  the  policy 
of  the  law  because  it  aims  at  monopoly.^'' 

Nor  is  the  situation  altered  by  the  of  which  are  not  in  conformity  with  the 
provisions  of  the  act  of  June  16,  1891,  Constitution  of  the  United  States  and 
entitled,  "An  Act  to  Relieve  Employees  to  the  Constitution  of  this  common- 
from  Certain  Prosecutions  and  Punish-  vrealth.  Provided,  second,  that  nothing 
ments  for  Conspiracy  under  Common  herein  contained  shall  prevent  the 
Law  or  under  the  Criminal  Laws  of  prosecution  and  punishment,  under  any 
This  Commonwealth,"  and  providing:  law  other  than  that  of  conspiracy,  of 
■"That  it  shall  be  lawful  for  employees,  any  person  or  persons  who  shall,  by  the 
acting  either  as  individuals  or  collect-  use  of  force,  threats,  or  menace  of  harm 
ively,  or  as  the  members  of  any  club,  as-  to  person  or  property,  hinder  or  attempt 
sembly,  association,  or  organization,  to  to  hinder  any  person  or  persons  who 
refuse  to  work  or  labor  for  any  person,  may  desire  to  labor  or  work  for  any 
persons,  corporation  or  corporations,  employer  from  so  doing  for  such  wages 
whenever,  in  his,  her,  or  their  opinion,  and  upon  such  terms  and  conditions  as 
the  wages  paid  are  insufficient,  or  his,  he,  she,  or  they  may  deem  proper." 
her,  or  their  treatment  is  offensive  or  Erdmann  v.  Mitchell  (1901)  10  Pa.  Dist. 
•unjust,  or  whenever  the  continued  labor  R.  701;  Patterson  v.  Building  Trades 
or  work  by  him,  her,  or  them  would  be  Council  (1902)  11  Pa.  Dist.  R.  500. 
■contrary  to  the  constitution,  rules,  regu-  Under  a  statute  making  it.  unlawful 
lations,  by-laws,  resolution  or  resolu-  to  conspire  together  to  prevent  another 
tions  of  any  club,  assembly,  association,  from  exercising  a  lawful  trade  or  call- 
organization,  or  meeting  of  which  he,  ing  or  doing  any  other  lawful  act,  by 
she,  or  they  may  be  a  member  or  may  threats  or  intimidation,  the  members  of 
have  attended;  and  as  such  individuals  a  combination,  one  of  the  objects  of 
or  members,  or  as  having  attended  any  which  is  to  obtain  an  increase  in  wages, 
meeting,  it  shall  be  lawful  for  him,  her,  cannot  co-operate  to  use  any  of  the 
■or  them  to  devise  and  adopt  ways  and  means  declared  to  be  unlawful,  not^ 
means  to  make  such  rules,  regulations,  withstanding  another  statute  declaring 
by-laws,  resolution  or  resolutions  ef-  ^^^^  t^e  orderly  and  peaceable  assem- 
fective,  without  subjecting  them  to  ''i™?  °^  co-operation  of  employees  to 
indictment  for  conspiracy  at  common  °''.^'.''  f"  advance  m  wages  is  not  a 
^  J  XT,  •■11  J!  ii,-  criminal  conspiracy.  People  v.  McFar- 
law  or  under  the  criminal  laws  of  this  ,-      ,ion/n  ao  -mt-       cm    on  t^t  \t   a 

commonwealth.     Provided,     first,     that  527  *          '                          '        ^^  ^^  ^''P^' 

this  act  shall  not  be  held  to  apply  to  2e  United  States  v.  Moore  (1904)  129 

the  member  or  members  of  any  club,  as-  Fed.  630. 

sembly,     association,     organization,     or  HT Berry  v.  Donovan  (1905)  ISS  Mass. 

meeting,  the  constitution,  rules,  regula-  353,  5  L.R.A.  (N.S.)    899,   108  Am.  St. 

tions,  by-laws,  resolution  or  resolutions  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 
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An  employer  may  (unless  restrained  by  valid  statutory  pro- 
vision) lawfully  discharge  his  employees  because  they  are  members 
of  a  union,**  and  a  rule  that  no  one  will  be  employed  who  is  a  mem- 
ber of  a  labor  organization  unless  he  will  agree  to  withdraw  is  not 
against  public  policy.** 

2747.  Labor  organizations  as  combinations  in  restraint  of  trade. — 
Although  a  trade  union  may  not  constitute  an  unlawful  conspiracy, 
so  as  to  be  indictable  or  actionable,  it  may,  by  reason  of  some  of  its 
rules  or  purposes,  or  because  its  members  are  not  free  to  withdraw 
therefrom  without  incurring  a  penalty,^  be  a  combination  in  undue 
restraint  of  trade.*  But  as  such  a  combination  is  illegal  only  in  the 
sense  that  the  courts  will  not  undertake  to  enforce  the  rights  and 
obligations  of  its  members  (not  being  for  that  reason  indictable),' 


28  In  B<yyer  v.  Western  U.  Teleg.  Co. 
(1903)    124  Fed.  246,  it  was  held  that 

a  labor  organization  cannot  enjoin  the 
discharge  of  its  members  on  the  theory 
that  the  employer,  its  officers  and  serv- 
ants, have  conspired  thereby  to  de- 
stroy the  union,  since  it  is  not  unlawful, 
in  the  absence  of  contractual  relations 
to  the  contrary,  for  the  employer  to  dis- 
charge them  for  the  reason  that  they 
are  members  of  the  union,  or  for  no 
reason  at  all. 

29  The  court  will  not  direct  its  re- 
ceivers to  abrogate  a  rule  adopted  by 
the  owners  of  the  property,  that  no  one 
will  be  employed  who  is  a  member  of  a 
•labor  organization  unless  he  will  agree 
to  withdraw  therefrom,  such  rule  not 
being  against  public  policv.  Piatt  v. 
Philadelphia  d-  R.  R.  Go.  (1894)  65  Fed. 
660. 

'i- Hilton  V.  Eckersley  (1855)  6  El.  & 
Bl.  66. 

Certain  expressions  used  by  Erie,  J., 
in  Biltmi  v.  Eckersley  (1855)  6  El.  & 
Bl.  47,  2  Jur.  N.  S.  587,  25  L.  J.  Q.  B. 
N.  S.  199,  4  Week.  Rep.  326  (and  to  the 
same  effect  in  Reg.  v.  Rowlands  (1851) 
5  Cox,  C.  C.  436,  and  Reg.  v.  Duffield 
(1851)  5  Cox,  C.  C.  404),  to  the  effect 
that  workingmen  have  the  right  to  make 
any  agreement  for  transferring  to  others 
the  disposal  of  their  labor  which  they 
choose,  for  the  purpose  of  raising  wages, 
were  held  upon  appeal,  by  the  court  of 
exchequer,  in  Hilton  v.  Ecklersley 
(1855)  6  El.  &  Bl.  60,  to  be  wrong. 
"These  expressions,"  says  Sir  William 
Erie  in  his  essay  on  Trade  Unions 
(p.  26),  "seem  to  have  been  founded  on 
a  misconstruction  of  the  6  Geo.  IV., 
M.  &  S.  Vol.  VII.— 534. 


chap.  129,  §  4;  whereas  although  by 
that  section  it  was  enacted  that  com- 
binations and  agreements  for  raising  or 
lowering  wages  should  be  exempted  from 
criminal  responsibility,  yet  they  were 
not  made  lawful." 

8  See  Hornby  v.  Close  (1867)  L.  R.  2 
Q.  B.  153,  8  Best  &  S.  175,  36  L.  J. 
Mag.  Cas.  N.  S.  43,  15  L.  T.  N.  S.  563, 
15  Week.  Rep.  336,  10  Cox,  C.  C.  393; 
Farrar  v.  Close  (1869)  L.  R.  4  Q.  B. 
602,  10  Best  &  S.  533,  38  L.  J.  Mag.  Cas. 
N.  S.  132,  20  L.  T.  N.  S.  802,  17  Week. 
Rep.  1129;  Rigby  v.  Connol  (1880)  L. 
R.  14  Ch.  Div.  482,  49  L.  J.  Ch.  N.  S. 
328,  42  L.  T.  N.  S.  139,  28  Week.  Rep. 
650;  Wolfe  v.  Matthems  (1882)  L.  R. 
21  Ch.  Div.  194,  51  L.  J.  Ch.  N.  S.  833, 
47  L.  T.  N.  S.  158,  30  Week.  Rep.  838; 
Hifaine  v.  Wilson  (1889)  L.  R.  24  Q.  B. 
Div.  252,  59  L.  J.  Q.  B.  N.  S.  76,  62 
L.  T.  N.  S.  309,  38  Week.  Rep.  261,  54 
J.  P.  484. 

3  "The  general  proposition  that  every 
society  which  has  rules  in  restraint  of 
trade  is  unlawful,  i.  e.,  criminal,  and 
that  its  members  are  punishable  at 
common  law,  was  denied  by  the  court  in 
Reg.  V.  Stainer  ( 1870 )  L.  R.  1  C.  C.  230, 
10  Best  &  S.  553,  39  L.  J.  Mag.  Cas.  N. 
S.  54,  21  L.  T.  N.  S.  758,  18  Week. 
Rep.  439,  and  cannot  be  supported. 
Such  societies  are  not  necessarily  in- 
dictable as  nuisances  or  as  conspira- 
cies; and  their  rules,  although  in  re- 
straint of  trade,  are  not  necessarily  un- 
lawful in  any  criminal  sense.  Whether 
such  rules  can  be  enforced  by  civil  legal 
proceedings  is  quite  another  matter,  and 
depends  mainly  on  the  reasonableness 
of  the  rules."     Per  Lindley,   L.   J.,  in 
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and  as  a  discussion  of  the  rights  of  labor  unions  and  their  members 
inter  se  does  not  come  within  the  scope  of  this  work,  it  is  not  neces- 
sary further  to  pursue  the  subject. 

It  has  been  said*  that  at  common  law  personal  services  could  not 
be  the  subject  of  a  monopoly.  And  it  has  been  held  that  labor  is  not 
a  "commodity"  within  the  meaning  of  a  statute  relating  to  pools  and 
trusts,  and  making  guilty  of  a  conspiracy  persons  who  combine  to 
regulate  or  fix  the  price  of  any  article  of  merchandise  or  commodity, 
or  to  fix  or  limit  the  amount  or  quantity  of  any  article,  commodity, 
or  merchandise  to  be  manufactured,  mined,  produced,  or  sold  in  the 
state.° 

On  the  other  hand,  it  has  been  held  that  the  Federal  act  of  July 
2,  1890,  to  protect  trade  and  commerce  against  unlawful  restraint 
and  monopolies,  applies  to  combinations  of  workingraen  f  and  that  a 
combination  to  secure  or  compel  the  employment  of  none  but  union 
men  is  in  restraint  of  commerce,  where,  as  a  means,  it  enforces  a  dis- 
continuance of  interstate  transportation.'' 

In  an  early  New  York  case'  it  was  held  that  an  agreement  among 
journeymen  shoemakers  that  if  a  journeyman  shoemaker  should  make 


Sicaine  v.  Wilson  ( 1889 )  L.  R.  24  Q.  B. 
Div.  252. 

4  In  Lohse  Patent  Door  Co.  v.  Ftielle 
(1908)  215  Mo.  421,  22  L.R.A.  (N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997. 

SRohlf  V.  Kasemeier  (1908)  140 
Iowa,  182,  23  L.R.A. (N.S.)  1284,  132 
Am.  St.  Rep.  261,  118  N.  W.  276,  17 
Ann.  Cas.  750  (in  which,  however,  the 
association  prosecuted  under  the  statute 
was  one  of  physicians)  the  court  say- 
ing: "Used  in  connection  with  the 
term  'merchandise,'  and  qualified  as  it 
is  in  the  latter  part  of  the  section  by 
the  words  'manufactured,  mined,  pro- 
duced, or  sold,'  it  is  manifest  that  the 
statute  was  not  intended  to,  and  did 
not,  include  labor,  either  skilled  or  un- 
skilled. It  must  be  remembered  that 
the  statute  is  a  criminal  one,  and  that 
such  statutes  must  be  striclJly  con- 
strued; and,  in  case  of  doubt,  the  con- 
struction must  be  adopted  most  favor- 
able to  the  party  charged.  The  only 
ground  upon  which  appellant  can  stand 
with  any  show  of  plausibility  is  that 
labor  is  a  commodity  to  be  bought,  sold, 
or  produced,  as  merchandise.  This  is  a 
strained  and  unnatural  construction, 
and  gives  to  the  word  'commodity'  a 
meaning  which  is  perhaps  permissible, 


but  is  not  the  commonly  accepted  one. 
Under  our  statutes,  words  and  phrases 
are  to  be  construed  according  to  the 
context  and  the  approved  usage  of  the 
language." 

6  United  States  v.  Workinffmen's 
Amalgamated  Council  (1893)  26  L.R.A. 
158,  4  Inters.  Com.  Rep.  831,  54  Fed. 
994;  United  States  v.  Debs  (1894)  5 
Inters.  Com.  Rep.  163,  64  Fed.  724; 
Lawlor  v.  Loewe  (1911)  109  C.  C.  A. 
288,  187  Fed.  522. 

■^  United  States  v.  Workinffmen's 
Amalgamated  Council  (1893)  4  Inters. 
Com.  Rep.  831,  26  L.R.A.  158,  54  Fed. 
994;  United  States  V.  Elliott  (1894)  62 
Fed.  801,  affirmed  in  (1894)  5  Inters. 
Com.  Rep.  148,  64  Fed.  27;  Thomas  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  (1894) 
4  Inters.  Com.  Rep.  788,  62  Fed.  803; 
Re  Charge  (1894)  4  Inters.  Com.  Rep. 
784,  62  Fed.  840. 

^People  V.  Fisher  (1835)  14  Wend.  9, 
28  Am.  Dec.  501.  The  court  said:  "It 
is  important  to  the  best  interests  of 
society  that  the  price  of  labor  be  left 
to  regulate  itself;  or  rather,  be  limited 
by  the  demand  for  it.  Combinations 
and  confederacies  to  enhance  or  reduce 
the  prices  of  labor,  or  of  any  articles  of 
trade  or  commerce,  are  injurious.  They 
may   be    oppressive    by    compelling   the 
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boots  for  a  compensation  below  the  rate  established,  he  should  pay  a 
penalty  of  $10,  and  if  any  master  shoemaker  should  employ  a  journey- 
man who  had  violated  the  rules  of  the  association,  its  members  would 
refuse  to  work  for  him,  and  quit  his  employment,  was  punishable 
under  a  statute  which  provided  that  "if  two  or  more  persons  shall  con- 
spire ...  to  commit  any  acts  injurious  ...  to  trade  or 
commerce  .  .  .  they  shall  be  deemed  guilty  of  a  misdemeanor ;" 
but,  in  view  of  the  change  in  the  public  attitude  toward  combinations 
of  workingmen  since  the  time  of  this  decision,  it  is  now  of  doubtful 
cogency. 

2748.  Legal  status  of  labor  unions. —  Although  provision  is  some- 
times made  for  the  incorporation  of  labor  unions,  they  are  usually 
voluntary  associations,  which,  unless  given  the  status  of  a  quasi  cor- 
poration by  statute  (as  in  England),  have  no  legal  entity  distinct 
from  that  of  their  members.  The  manner  of  bringing  suit  against 
such  an  organization  has  been  elsewhere  discussed.^ 

A  labor  union  which  is  a  voluntary  unincorporated  association  is 
not  a  citizen  of  any  state  for  the  purpose  of  Federal  jurisdiction.^ 

And  where  it  has  no  right  to  sue  or  be  sued  in  its  common  name, 
it  cannot  be  fined  for  the  violation  of  an  injunction,'  except  where  no 
objection  was  made  in  the  original  suit  that  the  association  was  not 
properly  before  the  court,  and  where  in  the  contempt  proceeding  it 
has  answered  as  a  corporation  having  legal  existence.*  But  ordina- 
rily the  law,  in  determining  liability  for  violation  of  an  injunction, 
will  look  behind  the  name,  and  deal  with  the  individuals  who  move 
and  act  under  such  name.^ 

A  labor  lodge  which  is  a  voluntary  unincorporated  association, 
consisting  of  many  members,  contributing  to  a  fund  for  the  joint 
benefit  of  all,  is  not  a  copartnership  the  respective  rights  and  duties 

public   to   give  more   for   an   article   of  law  to  labor  for  any  particular   price, 

necessity   or   of   convenience   than  it   is  He    may    say    that    he    will    not    make 

worth-   or,  on  the  other  hand,  of  com-  coarse  boots  for  less  than  $1  per  pair; 

pellinff   the   labor   of   the   mechanic   for  but   he    has   no    right   to    say    that   no 

less  than  its  value.     Without  any  offi-  other    mechanic    shall    make    them    for 

cious  and  improper  interference  on  the  less."                              „  „„,,        ^     , 

subiect   the  price  cf  labor  or  the  wages  1  Chapter  cxvill.,  §  2741,  note  1. 

of  mechanics  will   be  regulated  by  the  2  Irving  y.  Joint  D%st.  Council  (1910) 

demand    for    the   manufactured    article,  180  Fed.  896                                    ,,  , ,      , 

and  the  value  of  that  which  is  paid  for  S  Alhs-Chalmers  Co.  v.  Iron  Molderg' 

it-   but  the  right  does  not  exist  either  Union    (1906)    150   Fed.   155. 

+n' PTihance  the  price  of  the   article  or  i  Barnes    v.     Chicago     Tifpogra-phical 

the  wages  of  the  mechanic  by  any  forced  Union    (1908)    232   111.   402,   14   L.R.A. 

and    aftiflcial    means.      The    man    who  (N.S.)    1150,  122  Am.  St.  Rep.  129,  83 

owns  an  article  of  trade  or  commerce  is  N   E.  932. 

not  obli£red  to  sell  it  for  anv  particular  S  Patterson  v.  Wyoming   Valley  Dist. 

pHce.     Nor  is  the  mechanic  obliged  by  Covncil    (1906)    31  Pa.  Super.  Ct.  112. 
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of  the  members  of  which,  with  regard  to  their  common  property,  can 
be  settled  only  in  a  court  of  equity.* 

And  as  a  labor  union  is  not  an  organization  for  the  purpose  of  con- 
ducting any  business  enterprise,  but  is  purely  one  for  the  protection 
of  labor  against  the  unjust  exactions  of  capital,  it  cannot,  as  an  or- 
ganization, make  a  contract  for  its  individual  members  in  respect  to 
the  performance  of  work  and  the  payment  for  it.'' 

2749,  Statutes  for  the  protection  of  labor  organizations. — 
Among  the  statutes  which  have  been  enacted  to  safeguard  the  interests 
of  labor  unions,  the  following  have  been  the  subject  of  judicial  con- 
struction : 

New  York  Penal  Law,  §  380,  provides:  "A  person  who  gives  or  offers  to  give 
any  money  or  other  thing  of  value  to  any  duly  appointed  representative  of  a 
labor  organization,  with  intent  to  influence  him  in  respect  to  any  of  his  acts, 
decisions,  or  other  duties,  as  such  representative    .     .  is  guilty  of  a  mis- 

demeanor." 

This  statute  has  been  held  to  have  been  violated  by  the  payment  of 
a  sum  of  money  to  a  union  oiEcial  for  the  purpose  of  inducing  him  to 
resign  as  an  officer  of  the  union,  and  immediately  thereafter  to  enter 
the  employ  of  defendant  in  hostility  to  the  union,  to  help  break  an  im- 
pending strike.^ 

Another  type  of  statute  for  the  protection  of  labor  unions  is  that 
which  forbids  an  employer  to  exact  an  agreement  from  an  employee 
not  to  join  any  labor  organization,  as  a  condition  of  receiving  or  re- 
taining employment;  but  as  these  have  been  declared  unconstitu- 
tional,* both  in  state  courts  and  by  the  United  States  Supreme  Court, 
they  need  not  be  discussed  in  detail.  Some  decisions  construing  them 
may  be  found  in  the  footnote.* 

6  Broun  v.  Stoerlcel  ( 1889 )  74  Mich,  come  a  member  of  any  labor  organiza- 
269,  3  L.R,A.  430,  41  N.  W.  921.  tion,  as  a  condition  of  such  person  or 

7  Burnetta  v.  Marceline  Goal  Co.  persons  securing  employment  or  con- 
(1904)    180  Mo.  241,  79  S.  W.  136.  tinuing   in   their   employment,   shall   be 

1  People  v.  Bock  (1910)  69  Misc.  .543,  guilty  of  a  misdemeanor, — do  not  imply 
125  N.  Y.  Supp.  301,  in  which  it  was  the  use  of  some  unlawful  means,  nor 
held  to  be  immaterial  that  the  official  relate  to  nor  embrace  something  more 
was  not  acting  in  good  faith,  but  was  than  a  mere  suggestion  or  request;  but 
seeking  to  entrap  the  defendant.  the  statute  is  aimed  at  the  coercion  or 

2  See  the  concluding  chapter  of  this  compulsion  resulting  from  the  desire 
treatise.  to  obtain  work,  and  the  inability  to  ob- 

3  The  words  "coerce"  and  "compel"  in  tain  it  without  entering  into  such  an 
§  171a  of  the  New  York  Penal  Code,  agreement.  People  v.  Marcus  (1905) 
which  provides  that  any  employer  who  110  App.  Div.  255,  97  N.  Y.  Supp.  322, 
shall  thereafter  coerce  or  compel  any  affirmed  on  appeal  in  (1906)  185  N.  Y. 
person  or  persons,  employee  or  em-  257,  7  L.R.A.  (N.S.)  282,  113  Am.  St. 
ployees,  laborer  or  mechanic,  to  enter  Rep.  902,  77  N.  E.  1073,  7  Ann.  Gas.  118, 
into   an   agreement   not  to   join   or   be-  the    court    of    appeals    saying:      "The 
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The  English  trade  disputes  act  1906,  §  4,  contains  the  provision  that  "an 
action  against  a  trade  union  ...  in  respect  of  any  tortious  act  alleged  to 
have  been  committed  by  or  on  behalf  of  the  trade  union  shall  not  be  entertained 
by  any  court." 

This  enactment  was  probably  due  to  the  decision  of  the  House  of 
Lords  in  the  Taff  Vale  case.*  It  is  not  retroactive  so  as  to  prevent 
the  further  maintenance  of  an  action  against  a  trade  union  -which  was 
commenced  before  the  passing  of  the  act.'    It  has  been  held  that  this 

legislative  intent  in  the  use  of  the  v?ords  70  L.  J.  K.  B.  N.  S.  905,  85  L.  T.  N.  S. 
'coerce  or  compel'  in  said  section  of  the  147,  65  J.  P.  596,  50  Week.  Rep.  44,  17 
Penal  Code  is  apparent  on  reading  the  Times  L.  R.  698,  it  vs'as  held  that  a 
section.  They  were  not  intended  to  trade  union,  whether  registered  or  not, 
refer  to  physical  violence  or  interfer-  may  be  sued  in  a  representative  action; 
ence  with  the  person  of  the  employee,  and  that  as  statutory  provisions  oon- 
.  .  .  The  mandate  of  the  statute  ferring  on  an  association  of  individuals, 
is  the  substantial  equivalent  of  an  en-  which  is  neither  a  corporation  nor  a 
actment  that  a  person  shall  not  make  partnership  nor  an  individual,  a  capac- 
the  employment,  or  the  continuance  of  ity  for  owning  property  and  acting  by 
an  employment,  of  a,  person  conditional  agents,  involve,  in  the  absence  of  ex- 
upon  the  employee  not  joining  or  be-  press  exactment  to  the  contrary,  the 
coming  a  member  of  a  labor  organiza-  necessary  correlative  of  liability  to  the 
tion."  extent   of    such    property   for   the    acts 

Ohio  act  April  14,  1892  (Rev.  Stat,  and  defaults  of  such  agents,  a  trade 
§§  4364-4368),  provides  that  it  shall  be  union  registered  under  the  trade  union 
unlawful  for  any  individual  or  firm,  or  acts  1871  and  1876  may  be  sued  for  a 
agent,  officer,  or  employee  of  any  com-  tort  in  its  registered  name, 
pany  or  corporation,  to  prevent  em-  "It  is  common  knowledge  that  this 
ployees  from  forming,  joining,  or  be-  decision  gave  rise  to  keen  controversy 
longing  to  any  lawful  labor  organiza-  as  to  whether  the  law  required  amend- 
tion,  and  any  such  individual,  member,  ment.  On  the  one  hand  it  was  con- 
agent,  officer,  or  employee  that  coerces  tended  that  the  principle  laid  down 
or  tends  to  coerce  employees,  by  dis-  ought  to  remain  undisturbed,  because  it 
charging  or  threatening  to  discharge  simply  imposed  on  the  trade  unions  the 
from  their  employ,  or  the  employ  of  any  legal  liability  for  their  actions  which 
firm,  because  of  their  connection  with  ought  to  accompany  the  immense  pow- 
such  lawful  labor  organization,  shall  be  ers  which  the  trade  union  acts  had  set 
guilty  of  a  misdemeanor.  them    free   to   exercise.      On   the    other 

The  act  which  this  statute  declares  to  side  it  was  maintained  that  to  impose 
be  unlawful  and  punishable  is  the  dis-  such  liability  was  to  subject  their  funds, 
charge  by  the  employer  of  his  employee,  which  were  held  for  benevolent  purposes 
or  the  threat  to  discharge  him,  because  as  well  as  for  those  of  industrial  battles, 
of  his  connection  with  a  labor  organ-  to  undue  risk.  It  was  said  that  by 
ization.  State  v.  Bateman  (1900)  10  reason  of  the  nature  of  their  organiza- 
Ohio  S.  &  C.  P.  Dec.  68,  7  Ohio  N.  P.  tion  and  their  responsibility  in  law  for 
487.  the  action  of  a  multitude  of  individuals 

It  operates  to  protect  unincorporated  who  would  be  held  in  law  to  be  their 
as  well  as  incorporated  labor  unions,  agents,  but  over  whom  it  was  not  possi- 
Davis  V.  State  (1893)  30  Ohio  L.  J.  342.  ble  for  them  to  exercise  adequate  con- 
But  it  has  been  held  that  the  dis-  trol,  they  were,  by  the  decision  of  this 
charge  of  an  employee  is  not  such  an  act  House,  exposed  to  perils  which  must 
as  is  calculated  to  coerce,  and  does  not  cripple  their  usefulness."  Per  Vis- 
constitute  an  "attempt  to  coerce,"  with-  count  Haldane  in  Vacher  &  Sons  v.  Lon- 
in  the  meaning  of  this  statute.  State  v.  don  Soc.  [1913]  A.  C.  112. 
Bateman,  sttpra.  ^  Smithies   v.    National   Asso.    [1909] 

4  In  Taif  Vale  Ji.  Co.  v.  Amalgamated  1  K.  B.  310,  25  Times  L.  R.  205,  78  L. 
Soc.  [1901]  A.  C.  426,  1  B.  R.  C.  832,   J.  K.  B.  N.  S.  259,  100  L.  T.  N.  S.  172. 
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provision  is  general  in  its  application,  and  is  not  limited  to  tortious 
acts  committed  in  contemplation  or  furtherance  of  a  trade  dispute.' 

B.     Employees'  associations  and  combinations. 

2750.  Generally.—  Employers,  as  well  as  their  employees,  have  the 
right  to  combine  with  one  another  to  secure  their  mutual  advantage  ;^ 
and  it  is  not  ultra  vires  of  a  corporate  employer  to  agree  to  enter  an 
employers'  association  organized  to  facilitate  the  business  in  which 
its  members  are  engaged  and  to  prevent  labor  disputes  between  them 
and  their  employees.* 

Accordingly,  it  has  been  held  that  thej  may,  without  incurring 
liability  in  consequence,  enter  into  a  free  combination  to  refuse  em- 
ployment to  any  kind  or  class  of  workmen,^  or  to  conduct  a  peaceable 
lockout,*  or  to  furnish  one  another  the  names  of  strikers  and  other 
persons  whose  employment  would  for  any  cause  be  undesirable.* 

It  has  been  held"  as  a  necessary  corollary  of  the  view  that  a  com- 

6  Vacher  &  Sons  v.  London  Soc.  [19131  there  can  be  no  auch  thing  in  law  as  a 

A.  C.  107,  which  accordingly  holds  that  conspiracy  on  the  part  of  the  employer, 

an  action  cannot  be  maintained  against  his    officers    and    agents,    to    destroy    a 

a  trade  union  for  libel.  union   by   discharging   all   its   members 

1  Beg.  V.  Rowlands  (1851)  5  Cox,  C.  in  his  employ,  and  refusing  to  employ 
C.  436 ;  Winner  v.  Silverman  ( 1909 )  others  solely  for  the  reason  that  they 
109  Md.  341,  24  L.R.A.  (N.S.)  895,  71  are  members.  Boyer  v.  Western  V. 
Atl.  962.  Telega  Co.   (1903)    124  Fed.  246. 

2  McGord  V.  Thompson-Starrett  Co.  *  Sinsheiner  v.  United  Garment 
(1898)    112   N.   Y.   Supp.   902   reversed  Workers   (1894)   77  Hun,  215,  28  N.  Y. 

on   other  grounds   in    (1908)    129   App.  Supp.    321     (reversing    [1893]    5    Misc. 

X)iv.  130,  113  N.  Y.  Supp.  385.  448,  26  N.  Y.  Supp.  152)  ;   Citff  Trust, 

8  Employers   have   the   right   to   com-  8.  D.  &  Surety  Go.  w.Waldhauer  (1905) 

bine  freely  to  refuse  employment  to  any  47  Misc.  7,  95  N.  Y.  Supp.  222;  McGord 

"kind  or  class  of  workmen,  precisely  as  v.    Thompson-Starrett    Co.    (1908)    112 

employees    have    a    right    to    comjbine  N.  Y.  Supp.  902   (affirmed  on  this  point 

freely  to  refuse  to  be  employed  by  an  in  [1908]  129  App.  Div.  130,  113  N.  Y. 

■employer  who  sees  fit  to  employ  work-  Supp.    385,    which    is    affirmed   without 

men  of  whom  they  disapprove,  or  sees  opinion   in    (1910)    198   N.   Y.    587,   92 

-fit  in  any  respect  to  conduct  his  busi-  N.  E.  1090)  ;  Lefebvre  v.  Knott   (1907) 

ness   contrary   to   their   views.     Atkins  Rap.  Jud.  Quebec  32  C.  S.  441,  13  Can. 

V.  W.  A.  Fletcher  Co.    (1903)    65  N.  J.  Crim.  Cas.  223. 
Eq.  658,  55  Atl.  1074.  8  A  combination  among  employers  to 

In  New  York,  C.  &  St.  L.  R.   Co.  v.  furnish  each  other  the  names  of  strikers 

Schaffer    (1901)     65    Ohio   St.    414,    62  and    other    persons   whose    employment 

L.R.A.   931,    87   Am.   St.   Rep.    628,    62  would  for  any  cause  be  undesirable  is  no 

N.  E.  1036,  the  view  was  expressed  that  more    unlawful   than    similar    conibina- 

employers  may  enter  into  an  agreement  tions   of  workingmen   not   to   work   for 

among   themselves   not   to   employ   per-  certain   persons   regarded   as   unfair   in 

sons  who  have  engaged  in  a  strike.  their    dealings    with    their    employees. 

As  it  is  not  unlawful  for  an  employer,  Rhodes  v.  Oranby  Cotton  Mills    (1910) 

in  the  absence  of  contractual  relations  87  S.  C.  18,  68  S.  E.  824. 
to   the   contrary,   to   discharge   his   em-       6  In    Com.    ex   rel.    Chew   v.    Carlisle 

pioyees,   for   any   reason   or   no   reason,  (1821)    Brightly    (Pa.)    36. 
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bination  of  workmen  to  raise  wages  is  a  criminal  conspiracy,  that  a 
combination  of  employers  to  depress  wages  below  what  they  would 
be  if  there  was  no  recourse  to  artificial  means  by  either  side  is  also 
a  criminal  conspiracy;  although  a  combination  to  resist  an  attempt 
on  the  part  of  workmen  to  advance  wages  by  means  of  a  combination 
would  not  be.  Accordingly,  where,  by  virtue  of  statutory  provision 
or  judicial  interpretation  of  the  law  of  conspiracy,  employees  may 
combine  to  raise  wages,  employers  may  combine  to  determine  the 
rate  they  are  willing  to  pay,  without  incurring  either  civil  or  crim- 
inal liability.'' 

That  one  whose  business  is  injured  by  a  combination  of  employers 
to  resist  a  demand  of  workmen  for  an  increase  of  wages  is  not  a 
workman  nor  a  member  of  a  workmen's  union  will  not  entitle  him  to 
recover  his  damages  from  the  members  of  the  combine,  if  the  combin- 
ation was  lawful  as  to  the  worlanen,  and  he  had  undertaken  to  aid 
their  cause.* 

Members  of  an  employers'  association  formed  to  resist  a  combina- 
tion of  workmen  to  advance  wages,  who  have  agreed  among  themselves 
not  to  sell  material  to  contractors  who  shall  concede  the  advance,  are 
not  answerable  for  conspiracy  because  one  of  their  members  broke 
his  contract  to  furnish  materials  to  one  of  such  contractors,  when 

7  If  employees  have  the  right  to  com-  and  for  the  obtaining  of  higher  wages 

"bine  to   fix  their  wage  rate,   employers  is    conceded,    and   that   employers   have 

Tiave  the  like  right  to  fix  the  rate  they  the  same  right  to  form  unions  for  the 

are   willing  to   pay.      Beck   v.   Railway  purpose    of    depressing   wages,    if    they 

'Teamsters'  Protective  Union  (1898)  118  see  fit  to  do  so. 

Mich.   497,   42   L.R.A.   407,   74   Am.   St.  An  association   of  employers   for   the 

Rep.  421,   77  N.   W.  13.  purpose   of   reducing  the  wages   of   the 

A  combination  of  employers  to  resist  men  employed  by  them,  to  have  no 
an  advance  in  wages,  determined  upon  further  dealings  with  a  certain  union, 
liy  an  association  of  employees,  by  re-  and  to  require  each  person  presenting 
fusing  to  sell  to  any  persons  who  con-  himself  to  any  member  of  the  associa- 
cede  such  advance,  is  not  an  unlawful  tion  for  employment  to  sign,  as  a  con- 
conspiracy,  since  the  passage  of  the  dition  of  such  employment,  an  agree- 
Pennsylvania  statute  making  it  lawful  ment  that  he  is  not,  and  during  the 
for  employees  to  combine  to  raise  wages,  period  of  his  employment  will  not  be- 
and  to  persuade  by  all  lawful  means  come,  a  member  of  such  union,  is  not 
others  from  working  for  a  less  sum,  as  an  unlawful  conspiracy.  Qoldfield  Con- 
such  combination  is  not  to  lower  the  sol.  Mines  Go.  v.  Gold-field  Miners' 
price  of  wages  as  regulated  by  supply  Union  (1908)  159  Fed.  500. 
and  demand,  but  to  resist  an  artificial  A  combination  of  employers  for  the 
price  made  by  a  combination  which,  by  purpose  of  resisting  then-existing  de- 
statute  is  lawful.  Gote  v.  Murphy  mands  of  their  employees  for  increased 
(1894)' 159  Pa  420,  23  L.R.A.  135,  39  wages  is  lawful.  Lefelvre  v.  Knott 
Am   St   Rep.  686,  28  Atl.  190.  (1907)   Rap.  Jui.  Quebec  32  C.  S.  441, 

In  Knudsen  v.  Benn   (1903)   123  Fed.  13  Can.  Grim.  Gas.  223. 

■636,  it  is  said  that  the  right  of  laborers  »  Cote  v.  Murphy  (1894)   159  Pa,  420 

i;o  consult  together  and  form  unions  for  23  L.R.A.  135,  39  Am.  St.  Rep.  686,  28 

the  purpose  of  their  own  advancement  Atl.  190. 
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such  breach  of  contract  formed  no  part  of  the  agreement  or  combina- 


tion. 


9 


But  while  the  members  of  these  associations  are  not  civilly  or 
criminally  liable  by  reason  thereof,  the  association  may  be  illegal,  in 
the  sense  that  the  courts  will  not  enforce  the  rights  or  obligations  of 
its  members,  as  being  in  restraint  of  trade. ^^ 


9  Buchanan  v.  Kerr  (1894)  159  Pa. 
433,  28  Atl.  195. 

10  In  Hilton  v.  I'Jckersley  (1855)  6 
El.  &  Bl.  66,  it  was  held  that  an  agree- 
ment by  employers  to  carry  on  their 
establishments,  for  the  period  of  twelve 
months,  in  regard  to  the  amount  of 
wages  to  be  paid  to  persons  employed 
therein,  the  times  or  periods  of  the  en- 
gagements of  work  people,  the  hours  of 
work,  the  suspending  of  work,  and  the 
general  discipline  and  management 
thereof,  in  conformity  with  the  reso- 
lutions in  that  behalf  of  a  majority  of 
them,  was  not  enforceable  as  being  in 
restraint  of  trade,  and  was  not  rendered 
valid  by  the  fact  that  it  was  sought 
thereby  to  counteract  a  combination  on 
the  part  of  certain  workmen.  Upon  this 
latter  point  it  was  said:  "But  then  it 
is  said  that  these  regulations,  otherwise 
illegal,  are  prevented  from  being  so  con- 
sidered by  the  circumstances  against 
which  they  were  intended  to  operate. 
It  appears  that  a  counter  combination 
existed  on  the  part  of  certain  workmen, 
and  that  the  alleged  object  of  this  bond 
was  to  counteract  this,  and  to  set  the 
willing  and  industrious  workmen  free 
from  its  powers.  But,  supposing  this  to 
be  the  object,  and  that  we  may  even 
sonsider  it  as  laudable,  we  cannot  agree 


that  it  is  laudable  or  right  to  use  such 
means  of  counteraction.  The  maxim 
injuria  non  excusat  injuriam  is  a  sound 
one,  both  in  common  sense  and  at  com- 
mon law.  This  is  only  to  put  one  wrong 
as  counterbalancing  another  wrong;  to 
place  the  industrious  workman  in  the 
fearful  situation  of  being  oppressed  by 
-a,  majority  of  masters  in  order  to  pre- 
vent him  from  being  oppressed  by  a  ma- 
jority of  his  fellow  workmen.  And,  be- 
sides, here  it  is  to  be  observed  that  the 
masters'  combination  is  not  limited  to 
the  duration  of  the  suggested  combina- 
tion of  the  workmen.  It  is  to  last  for 
twelve  months  absolutely;  so  that,  if 
the  combinations  assigned  as  the  excuse 
for  it  broke  up,  as  they  almost  always 
do,  in  a  short  period,  this  restraint  upon 
the  obligors  would  still  continue  in  force 
after  the  object  against  which  it  seems 
to  have  been  directed  had  long  ceased  to 
exist." 

An  order  issued  by  an  employers' 
association  to  its  members,  instructing 
them  that  no  men  may  be  set  to  work 
or  retained  at  work  who  do  not  at  once 
join  a  particular  labor  union,  is  against 
public  policy  and  void.  McOord  v. 
Thompson-Starrett  Go.  (1908)  129  App. 
Div.  130,  113  N.  Y.  Supp.  385. 


CHAPTEE  CXX. 

CONTRACTS  REQUIRING  EMPLOYMENT  OP  UNION  OR  NONUNION 

LABOR  ONLY. 

2751.  Closed-shop  agreements. 

2752.  Analogous  contracts. 

2753.  Discrimination  in  favor  of  union  labor  in  letting  public  contracts. 

2751.  Closed-shop  agreements. — Notwithstanding  the  expression  in 
some  cases,  in  passing,  of  doubts  as  to  whether  a  closed-shop  agree- 
ment may  not  be  invalid  as  being  in  restraint  of  trade,*  the  courts  in 
which  the  question  has  been  directly  presented  have  held  that  con- 
tracts between  individuals,*  or    between  an    employer  and  a  labor 

I  In  Ghristensen y.  People  {190i)     114  employer  to   violate   a   contract  of   ap- 

111.  App.  40,  affirmed  in   ( 1905 )  216  III.  prenticeship.    CoUins,  M.  R.,  alluded  to 

354,   108   Am.   St.   Rep.   219,   75   N.   E.  the    contract   as    "not    perhaps    legally 

108,  3  Ann.  Cas.  966,  it  is  said  that  a  enforceable,    if   not    illegal."      Stirling, 

closed-shop   agreement   tends   to   create  L.  J.,  said :     "It  was  contended  in  argu- 

a  monopoly  in  favor  of  the  members  of  ment   that   this   agreement   was   illegal 

the  different  unions,  to  the  exclusion  of  as  being  in  restraint  of  trade.     As  at 

workmen  not  members  of  such  unions,  present  advised,  I  am  not  satisfied  that 

and  is,  in  this  respect,  unlawful.  this  is  so;  but  in  the  view  which  I  take 

In  Brennan  v.  United  Hatters  (1906)  it  is  unnecessary  to  decide  the  point." 

73  N.  J.  L.  749,  9  L.R.A.  (N.S.)  254,  118  2  A  contract  between  private  persons 

Am.   St.  Rep.  727,  65  Atl.  165,  9  Ann.  may  provide  that  it  shall   cease  to  be 

Cas.  698    (an  action  by  a  member  of  a  obligatory,  or  be  void,  if  either  party  to 

union    against    the    union,    which    was  it  shall  employ  nonunion  men,  and  the 

seeking   to   discipline   him),   it   is   said  law  will  permit  the  provision  to  have 

the   lawfulness  of  a   closed-shop   agree-  its  full  force;    and  so  of  an  inhibition 

ment  admits  of  question.  against    hiring   union    men.      State    eae 

The  legality  of  an  agreement  to  abide  rel.   Robert   Mitchell   Furniture   Co.   v. 

by  the  rules  of  a  union,  one  of  which  Toole    (1901)    26   Mont.   22,   55   L.R.A. 

imposed  restrictions  upon  the  employer  644,  91  Am.  St.  Rep.  386,  66  Pac.  496 

as  to  the  age  and  number  of  apprentices,  (dictum). 

was  adverted  to,  though  not  passed  up-  In  Birmingham  Paint  &  Roofing  Go. 

on,  in  Read  v.  Friendly  8oc.  0.  S.  [1902]  v.  Crampton   (1905)   —  Ala.  — .  39  So. 

2  K.  B.  732,  1  B.  R.  C.  503,  in  which  the  1020,   it  was   held  that   a,  plea   set  up 

question  decided  was  whether,  assuming  by  way  of  defense  to  an  action  on  con- 

the  contract  to  be  valid  and  binding,  it  tract,    that    plaintiff   had   violated    the 

constituted  a   justification   for   combin-  terms  of  the  contract  by  disregarding  a 

ing  to  procure,  by  a  threat  to  strike,  an  stipulation  therein  for  the  employment 

8537 


S538 


MASTER  AND  SERVANT. 


[chap.  cxx. 


union,'  whereby  one  party  binds  himself  to  employ  union  labor  ex- 
clusively, are  not  void  on  the  ground  of  public  policy,  unless  their 


•of  union  labor,  was  not  demurrable  up- 
on the  ground  that  the  stipulation  was 
void  as  against  public  policy,  the  court 
saying:  "It  may  be  that  the  existence 
■of  the  labor  union  is  a  matter  of  public 
history  of  the  kind  that  the  courts  take 
judicial  knowledge  of;  but  courts  will 
not  take  judicial  knowledge  of  the  com- 
pact or  agreement,  or  its  nature,  or  of 
the  principles  and  tenets  by  which  la- 
borers belonging  to  the  union  are 
bound;  and  without  this  knowledge  we 
cannot  hold  on  the  simple  averment  that 
a  contract  made,  by  which  one  party 
agrees  to  do  a  piece  of  work  for  another 
with  union  laborers,  is  void  on  the 
ground  of  public  policy.  So  far  as  the 
iacts  averred  in  the  plea  go,  it  does 
not  appear  that  the  laborers  referred 
to  are  not  a  class  preferable  on  account 
■of  superior  skill  than  others,  and  for 
"which  the  parties  had  p  legal  right  to 
contract  that  the  work  should  be  done. 
In  this  state  of  the  pleadings  the  ques- 
tion as  to  whether  or  not  the  contract 
is  void  on  the  ground  of  public  policy 
Is  not  presented." 

3  In  Jacobs  v.  Gohen  (1905)  183  N. 
Y.  207,  2  L.R.A.(N.S.)  292,  76  N.  E.  5, 
5  Ann.  Cas.  280  (an  action  on  behalf 
■of  the  union  against  the  other  party  to 
the  contract  to  recover  the  amount  of  a 
promissory  note  given  as  security  for 
its  performance ) ,  it  was  held  ( revers- 
ing [1904]  99  App.  Div.  481,  90  N.  Y. 
Supp.  854)  that  an  agreement  volun- 
tarily made  by  an  employer  with  his 
workmen,  concerning  the  conduct  of  his 
■business  for  a  year,  to  employ  as  la- 
borers none  but  members  of  a  particu- 
lar labor  union,  the  restrictions  of 
which  contract  are  not  of  an  oppressive 
nature  operating  generally  in  the  com- 
munity to  prevent  craftsmen  from  ob- 
taining employment  and  earning  their 
livelihood,  and  which  is  not  alleged  to 
"have  been  intended  to  injure  other 
workmen,  or  to  have  been  made  with 
a  malicious  motive  to  coerce  any  to 
their  injury  through  their  threatened 
deprivation  of  all  opportunity  of  pursu- 
ing their  lawful  vocation,  is  not  void 
as  against  public  policy.  The  court 
said:  "Whatever  else  may  be  said  of 
it,  this  is  the  case  of  an  agreement  vol- 
untarily made  by  an  employer  with  his 
■workmen,    which    bound   the    latter    to 


give  their  skilled  services  for  a  certain 
period  of  time,  upon  certain  conditions, 
regulating  the  performance  of  the  work 
to  be  done,  and  restricting  the  class  of 
workmen  who  should  be  engaged  upon 
it  to  such  persons  as  were  in  affiliation 
with  an  association,  organized  by  the 
employers'  workmen  with  reference  to 
the  carrying  on  of  the  very  work.  It 
would  seem  as  though  an  employer 
should  be,  unquestionably,  free  to  en- 
ter into  such  a  contract  with  his  work- 
men for  the  conduct  of  the  business, 
without  its  being  deemed  obnoxious  up- 
on any  ground  of  public  policy.  If  it 
might  operate  to  prevent  some  persons 
from  being  employed  by  the  firm,  or, 
possibly,  from  remaining  in  the  firm's  ■ 
employment,  that  is  but  an  incidental 
feature.  Its  restrictions  were  not  of  an 
oppressive  nature,  operating  generally 
in  the  community  to  prevent  such  crafts- 
men from  obtaining  employment  and 
from  earning  their  livelihood.  It  was 
but  a  private  agreement  between  an  em- 
ployer and  his  employees  concerning  the 
conduct  of  the  business  for  a  year,  and 
securing  to  the  latter  an  absolute  right 
to  limit  the  class  of  their  fellow  work- 
men to  those  persons  who  should  be  in 
affiliation  with  an  organization  entered 
into  with  the  design  of  protecting  their 
interests  in  carrying  on  the  work,  as, 
indeed,  the  agreement  recites.  Nor  does 
the  answer  aver  that  it  was  intended 
thereby  to  injure  other  workmen,  or 
that  it  was  made  with  a  malicious  mo- 
tive to  coerce  any  to  their  injury, 
through  their  threatened  deprivation  of 
all  opportunity  of  pursuing  their  law- 
ful avocation.  To  coerce  workmen  to 
become  members  of  the  employees'  or- 
ganization, through  such  a,  contract,  is 
not  the  allegation  of  something  which 
the  law  will  necessarily  regard  as  con- 
travening  public   policy." 

Vann,  J.,  dissenting,  viewed  the  agree- 
ment not  as  one  between  the  employer 
and  his  employees,  but  between  the  em- 
ployer and  a  third  party,  saying:  "A 
labor  trust  in  restraint  of  free  labor 
is  opposed  to  sound  public  policy  the 
same  as  a  trust  of  canital  in  restraint 
of  free  production,  and  any  agreement 
by  which  either  object  is  sought  to  be 
accomplished  is  illegal  and  void.  The 
contract  in  question  was  a  combination 
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scope  is  such  as  to  operate  generally  throughout  the  community  to 
render  membership  in  the  union  a  condition  of  obtaining  employ- 
ment.*   And  a  by-law  or  other  requirement  of  an  association  of  em- 


in  the  interest  of  monopoly  to  prevent 
tlie  employment,  as  well  as  to  compel 
the  discharge,  of  competent  men  who 
were  willing  to  work.  Its  primary  ob- 
ject was  to  create  a  monopoly  to  benefit 
the  members  of  a  single  labor  union,  by 
compelling  the  discharge  of  good  men 
who  wished  to  work,  but  were  too  in- 
dependent to  join  the  union  under  com- 
pulsion, or,  if  they  were  members  al- 
ready, by  compelling  them  to  remain 
such  against  their  will.  While  there 
may  have  been  other  purposes,  they 
were  incidental  to  this  main  purpose, 
which  runs  through  the  contract  from 
the  first  stipulation  to  the  last.  The 
agreement  created  an  unlawful  combina- 
tion or  trust,  because  it  monopolized 
the  market  by  excluding  from  employ- 
ment all  who  do  not  belong  to  this  one 
union,  and  compelled  the  discharge  of 
all  in  employment  who  would  not  join 
it.  The  means  used  was  not  persuasion, 
but  coercion.  The  provisions  which  re- 
strict both  master  and  men  from  tak- 
ing apprentices  are  significant  as  a  clear 
violation  of  public  policy,  for  they 
tend  to  prevent  the  training  of  youths 
into  skilled  workmen,  to  the  great  dis- 
advantage of  the  state.  The  stipulation 
permitting  a  strike  without  a  grievance, 
simply  out  of  sympathy  for  those  em- 
ployed elsewhere,  was  also  illegal;  for 
it  tended  to  promote  business  paralysis 
throughout  the  country.  The  employers 
would  be  compelled  to  suspend  work, 
not  because  their  men  were  dissatisfied 
with  their  own  condition,  but  because 
they  felt  sorry  for  others  in  a  less  fortu- 
nate condition,  over  which  their  own 
employers  had  no  control.  In  other 
words,  if  workmen  in  California  or  in 
Russia  struck,  with  or  without  just 
grounds,  the  party  of  the  second  part 
could  strike  also." 

Jacobs  V.  Cohen  distinguishes  the 
earlier  case  of  Curran  v.  Galen  (1891) 
152  N.  Y.  33,  37  L.R.A.  802,  57  Am.  St. 
Rep.  496,  46  N.  E.  297,  in  which  a 
closed-shop  agreement  between  a  labor 
association  and  an  employers'  associa- 
tion was  held  to  constitute  no  defense 
to  an  action  for  conspiracy  by  one  who 
had  been  discharged  in  pursuance  of 
such  agreement,  because  of  his  refusal 


to  become  a  member  of  the  union  (for 
a  discussion  of  this  case  and  the 
grounds  upon  which  the  decision  therein 
proceeded,  see  note  4,  infra),  upon 
the  ground  that  the  agreement  and  acts 
there  in  question  were  of  such  a  char- 
acter as  unduly  to  restrict  the  freedom 
of  those  engaged  in  the  same  line  of 
business,  as  a  penalty  for  refusing  to 
join  the  defendant's  organization. 

See  also,  to  like  effect.  McCord  v. 
Thompson-Starrett  Go.  (1908)  129  App. 
Div.  130,  113  N.  Y.  Supp.  385,  under 
note  4,  infra. 

A  note  given  as  earnest  to  the  mak- 
er's observance  of  an  agreement  with  a 
union  is  not  without  consideration. 
Simers  v.  Halpem  (1909)  114  N.  Y. 
Supp.   163. 

*  While  an  individual  employer  may 
lawfully  agree  with  a  labor  union  to 
employ  only  its  members,  because  such 
an  agreement  is  not  of  an  oppressive 
nature  operating  generally  throughout 
the  community  to  prevent  craftsmen  in 
the  trade  from  obtaining  employment 
and  earning  their  livelihood,  such  an 
agreement,  when  participated  in  by  all 
or  by  a  large  proportion  of  employers 
in  any  community,  becomes  oppressive 
and  contrary  to  public  policy  because 
it  operates  generally  upon  the  crafts- 
men in  the  trade,  and  imposes  upon 
them  as  a  penalty  for  refusing  to  join 
the  favored  union  the  practical  impos- 
sibility of  obtaining  employment  at 
their  trade,  and  thereby  gaining  a  live- 
lihood. McCord  V.  Thompson-Starrett 
Co.  (1908)  129  App.  Div.  130,  113  N. 
Y.  Supp.  385  (affirmed  without  opinion 
in  [1910]  198  N.  Y.  587,  92  N.  B.  1090), 
which  was  an  action  on  a,  bond  given  to 
secure  compliance  with  measures  adopt- 
ed by  an  employers'  association. 

In  Curran  v.  Oalen  ( 1897 )  152  N.  Y. 
33,  37  L.R.A.  802,  57  Am.  St.  Rep. 
496,  46  N.  E.  297,  it  was  held  that  an 
agreement  between  a  labor  association 
and  an  employers'  association,  that  all 
employees  of  the  members  of  the  latter 
association  shall  be  members  of  the 
former  association,  and  that  no  em- 
ployee shall  work  for  a  longer  period 
than  four  weeks  without  becoming  a 
member,   is   illegal   and   constitutes   no 
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ployers,  by  the  operation  of  which  practically  the  entire  community 
is  affected,  forbidding  the  members  of  the  association  to  employ  per- 


defense  to  an  action  for  conspiracy  by 
an  employee  who  is  discharged  in  pur- 
suance of  such  agreement,  because  of 
his  refusal  to  become  a  member  of  the 
labor  association. 

In  view  of  the  doubts  which  have  been 
expressed  in  some  quarters  as  to 
whether  this  decision  is  consistent  with 
the  subsequent  decision  of  the  same 
court  in  Jacobs  v.  Cohen  (1905)  183  N. 
y.  207,  2  L.R.A.(N.S.)  292,  111  Am. 
St.  Rep.  730,  76  N.  E.  5,  5  Ann.  Cas. 
280  (notwithstanding  the  statement 
made  in  that  case  that  Currcm  v.  Galen 
"stands  unaflfected  as  an  authority,") 
it  may  be  well  to  examine  its  grounds 
in  detail. 

The  question  arose  upon  demurrer  to 
the  answer  in  an  action  to  recover  dam- 
ages for  conspiracy  resulting  in  the  dis- 
charge of  plaintiff  from  his  employment, 
which  set  up  the  existence  of  the  above- 
described  agreement  as  a  defense.  The 
court  in  a  per  curiam  opinion  said: 
"In  the  decision  of  the  question  before 
us,  we  have  to  consider  whether  the 
agreement  upon  which  the  defendants 
rely  in  defense  of  this  action,  and  to 
justify  their  part  in  the  dismissal  of 
the  plaintiff  from  his  employment,  was 
one  which  the  law  will  regard  with 
favor  and  uphold  when  compliance  with 
its  requirements  is  made  a  test  of  the 
individual's  right  to  be  employed.  If 
such  an  agreement  is  lawful,  then  it 
must  be  conceded  that  the  defendants 
are  entitled  to  set  it  up  as  a  defense  to 
the  action,  forasmuch  as  they  allege 
that  what  they  did  was  in  accordance 
with  its  terms."  And  after  pointing 
out  that  the  organization  or  co-opera- 
tion of  workingmen  is  not  against  any 
public  policy,  the  opinion  continues: 
"But  the  social  principle  which  justifies 
such  organ',  .ations  is  departed  from 
when  they  are  so  extended  in  their  oper- 
ation as  either  to  intend  or  to  accomp- 
lish injury  to  others.  Public  policy  and 
the  interests  of  society  favor  the  utmost 
freedom  in  the  citizen  to  pursue  his 
lawful  trade  or  calling;  and  if  the  pur- 
pose of  an  organization  or  combination 
of  workingmen  be  to  hamper  or  to  re- 
strict that  freedom,  and,  through  con- 
tracts or  arrangements  with  employers, 
to  coerce  other  workingmen  to  become 
members    of    the    organization    and    to 


come  under  its  rules  and  conditions,  un- 
der the  penalty  of  the  loss  of  their  posi- 
tion and  of  deprivation  of  employment, 
then  that  purpose  seems  clearly  unlaw- 
ful,   and    militates    against    the    spirit 
of  our  government  and  the  nature  of  our 
institutions.     The   effectuation   of   such 
a  purpose  would  conflict  with  that  prin- 
ciple  of   public   policy   which   prohibits 
monopolies  and  exclusive  privileges.     It 
would  tend  to  deprive  the  public  of  the 
services  of  men  in  useful  employments 
and   capacities.     It   would,   to   use   the 
language  of  Mr.  Justice  Barrett  in  Peo- 
ple ex  rel.  Gill  v.  Smith  (1887)   5  N.  Y. 
Crim.  Rep.  513,  'impoverish  and  crush 
a  citizen  for  no  reason  connected  in  the 
slightest  degree  with  the  advancement 
of    wages    or    the    maintenance    of    the 
rate.'     Every  citizen  is  deeply  interest- 
ed in  the  strict  maintenance  of  the  con- 
stitutional right  freely  to  pursue  a  law- 
ful vocation  under  conditions  equal  as 
to  all,   and  to  enjoy  the  fruits   of  his 
labor,   without   the   imposition    of   any 
conditions  not  required  for  the  general 
welfare  of  the  community.     The  candid 
mind  should  shrink  from  the  results  of 
the  operation  of  the  principle  contended 
for  here;   for  there  would  certainly  be 
a  compulsion  or  a  fettering  of  the  in- 
dividual glaringly  at  variance  with  that 
freedom    in    the    pursuit    of    happiness 
which  is  believed  to  be  guaranteed  to 
all  by  the  provisions  of  the  fundamental 
law  of  the  state.    The  sympathies  or  the 
fellow  feeling  which,  as  a  social  prin- 
ciple, underlies  the  association  of  work- 
ingmen  for   their   common   benefit,   are 
not   consistent   with   a  purpose   to   op- 
press the  individual  who  prefers  by  sin- 
gle effort  to  gain  his  livelihood."     The 
opinion   then    adverts   1o   the   right   of 
workingmen    to     organize    to    promote 
their  common   good   but  not   to  injure 
others,  and  concludes  as  follows:     "So 
far  as  a  purpose  appears  from  the  de- 
fense set  up  to  the  complaint  that  nO' 
employee   of   a  brewing   company  shall 
be  allowed  to  work  for  a  longer  period 
than    four    weeks    without    becoming   a 
member  of  the  workingmen's  local  as- 
sembly, and  that  a  contract  between  the 
local  assembly  and  the  ale  brewers'  as- 
sociation shall  be  availed  of  to  compel 
the   discharge   of   the    independent   em- 
ployee, it  is,  in  effect,  a  threat  to  keep 
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sons  who  are  not  members  of  a  particular  organization,  is  for  the 
same  reason  invalid.* 


persons  from  working  at  the  particu- 
lar trade,  and  to  procure  their  dismissal 
from  employment.  While  it  may  be 
true,  as  argued,  that  the  contract  was 
entered  into,  on  the  part  of  the  Ale 
Brewers'  Association,  with  the  object  of 
avoiding  disputes  and  conflicts  with  the 
workingmen's  organization,  that  fea- 
ture and  such  an  intention  cannot  aid 
the  defense,  nor  legalize  a  plan  of  com- 
pelling workingmen  not  in  afliliation 
witli  the  organization  to  join  it,  at  the 
peril  of  being  deprived  of  their  employ- 
ment and  of  the  means  of  making  a 
livelihood.  In  our  judgment,  the  de- 
fense pleaded  was  insufficient,  in  law, 
upon  the  face  thereof,  and  therefore  the 
demurrer  thereto  was  properly  sus- 
tained." 

Although  this  opinion,  which  has  been 
substantially  above  set  forth,  has  been 
generally  regarded  by  other  courts  as 
basing  the  decision  upon  considerations 
of  public  policy,  another  and  a  narrow- 
er ground  therefor  is  put  forward  by 
€rray,  J.,  who  from  his  own  statement 
appears  to  have  been  the  author  of  the 
opinion  in  Curran  v.  Galen,  in  opinions 
Tendered  by  him  in  National  Protective 
Asso.  V.  Gumming  (1902)  170  N.  Y.  315, 
58  L.R.A.  135,  88  Am.  St.  Rep.  648, 
63  N.  E.  369,  and  in  Jacobs  v.  Cohen 
(1905)  183  N.  Y.  207,  2  L.R.A.  (N.S.) 
292,  111  Am.  St.  Rep.  730,  76  N.  E. 
■5,  5  Ann.  Gas.  280. 

In  his  concurring  opinion  in  National 
Protective  Asso.  v.  Gumming,  he  said, 
referring  to  Curran  v.  Oalen:  "Upon 
the  facts  of  that  case  as  they  were  ad- 
mitted by  the  demurrer  to  the  com- 
plaint [this  appears  to  have  been  a  slip 
on  the  part  of  the  learned  judge,  as  in 
Curran  v.  Galen  the  demurrer  was  to 
the  answer]  the  plaintiff  was  threat- 
•ened  if  he  did  not  join  a  certain  labor 
organization,  and  so  long  as  he  refused 
to  do  so,  with  such  action  as  would 
result  in  his  discharge  from  employ- 
ment and  in  an  impossibility  for  him 
to  obtain  other  employment  anywhere; 
and  in  consequence  of  continuing  his 
refusal  to  join  the  organization  his 
discharge  was  procured  through  false 
and  malicious  reports  affecting  his 
reputation  with  members  of  his  trade 
and  with  employers." 

And  in  delivering  the  opinion  of  the 


court  in  Jacobs  v.  Cohen,  he  said,  after 
reviewing  the  facts  in  Curran  v.  Galen: 
"I  endeavored  to  point  out  in  the  opin- 
ion that  the  agreement  could  be  no 
justification  for  the  acts  charged  in  the 
complaint,  and  that  it  could  not  legalize 
a  plan  for  compelling  other  working- 
men  to  join  the  defendants'  organiza- 
tion, at  the  peril  of  being  deprived  of 
employment  and  of  making  a  livelihood. 
However  lawful  and  legitimate  the  pur- 
poses of  the  organization  of  the  work- 
ingmen may  have  been,  its  power  and 
influence  were  being  unlawfully  wielded 
in  efforts  to  keep  other  persons  from 
working  at  the  particular  trade  and  to 
procure  their  dismissal  from  employ- 
ment. In  the  general  discussion  of  the 
question,  I  conceded  the  general  right 
of  workingmen  to  organize  for  the  com- 
mon good  of  the  members,  and  sought  to 
show  how  the  agreement  and  acts  there 
in  question  were  contrary  to  public  pol- 
icy and  unlawful,  because  oppressive 
and  restricting  the  freedom  of  others 
to  engage  in  the  same  line  of  occupa- 
tion, or  to  make  a  livelihood  at  their 
trade,  as  a  penalty  for  refusing  to  join 
the  defendants'  organization.  That  was 
a  very  different  case  from  the  present 
one." 

But  in  view  of  the  distinction  between 
the  cases  of  Curran  v.  Galen  and  Jacobs 
V.  Cohen  pointed  out  in  the  text,  this 
apparent  attempt  to  shift  the  ground 
of  the  decision  in  the  former  case  seems 
really  to  be  an  attempt  to  place  it  on 
its  true  basis. 

In  A.  R.  Barnes  £  Co.  v.  Berry 
(1907)  156  Fed.  72,  which  was  an  ac- 
tion on  behalf  of  an  association  of  em- 
ploying printers  to  enjoin  an  associa- 
tion composed  of  unions  engaged  in  the 
various  branches  of  the  printing  trade 
from  violating  a  contract  between  them 
by  demanding  certain  modiflcations 
thereof  (which  demands  included  the 
institution  of  the  closed  shop)  and  by 
enforcing  their  demands  bv  strikes,  it 
was  said  that  the  "closed  shop"  is  con- 
trary to  public  policy. 

5  In  McCord  v.  Thnmpson-Starrett 
Co.  (1908)  129  App.  Div.  130,  113  N. 
Y.  Supp.  385,  order  affirmed  in  (1910) 
198  N.  Y.  587,  92  N.  E.  1090,  an  action 
upon  a  bond  given  to  an  employer's 
association  by  a  member  thereof,  to  se- 
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So,  an  individual  employer  may  lawfully  contract,  either  with  a 
third  party  or  with  his  own  employees,  not  to  employ  union  labor.® 

Some  courts  seem  to  have  difficulty  in  reconciling  the  two  decisions 
of  the  New  York  court  of  appeals,  Curran  v.  Galen  "  and  Jacobs  v. 
Cohen  °  as  to  the  legality  of  closed-shop  agreements.  It  should  be 
noted,  however,  that  the  question  presented  in  an  action  on  the  con- 
tract itself  between  the  parties  thereto  (as  in  in  Jacobs  v.  Cohen)  is 
different  from  that  presented  where  an  action  is  brought  by  one 
whose  employment  has  been  interfered  with  by  its  operation  (as  in 
Curran  v.  Galen).  In  the  first  case,  the  question  is  whether  the 
public  interest  is  affected,  and  the  inquiry  is  whether  the  scope  of 
the  agreement  is  such  as  to  effect  an  unreasonable  restraint  of  trade ; 
while  in  the  second  case,  the  question  is  whether  there  has  been  an 
invasion  of  the  right  to  be  employed,  and  the  inquiry  is  whether  there 
was  justification  for  defendant's  conduct.  Hence  the  intimation  in 
one  case^  that  one  whose  discharge  is  threatened  as  a  result  of  his 
employer's  having  entered  into  a  closed-shop  agreement  has  no  status 
to  attack  its  validity.     And  it  does  not  follow  from  a  determination 


cure  compliance  with  the  orders  of  the 
association,  it  was  held  that  a  require- 
ment of  the  association,  that  no  man 
should  be  employed  who  should  not  at 
once  join  a  particular  labor  union,  the 
effect  of  which,  in  view  of  the  circum- 
stance that  practically  the  whole  build- 
ing trade  in  the  community  was  thereby 
affected,  would  be  to  render  membership 
in  such  union  a  condition  of  obtaining 
employment  in  that  community,  was 
against  public  policy,  and  illegal  and 
void. 

And  in  Thomas  v.  Mutual  Proteative 
Vrdon  (1888)  49  Hun,  171,  2  N.  Y. 
Supp.  195,  the  by-law  of  the  defendant 
organization,  forbidding  its  members  to 
employ  or  engage  nonunion  members,  or 
to  assist  in  any  public  performance  giv- 
en wholly  or  in  part  by  amateurs,  was 
held  to  be  against  public  policy  and  in- 
valid, as  it  compelled  each  member  of 
the  profession  to  become  a  member  of 
the  union  or  remove  to  some  other 
locality.  It  was  subsequently  reversed 
in  the  court  of  appeals  (1890)  121  N. 
Y.  45,  8  L.E.A.  175,  24  N.  E.  24,  but 
the  reversal  was  solely  upon  the  ground 
that  the  plaintiff  had  mistaken  his  rem- 
edy, which  should  have  been  at  law, 
instead  of  equity. 

6  State  ex  rel.  Robert  Mitchell  Furni- 
ture Co.  V.  Toole    (1901)    26  Mont.  22, 


55  L.R.A.  644,  91  Am.  St.  Rep.  386, 
66  Pac.  496   [dictum). 

An  employer  and  his  employees  may 
lawfully  contract  with  respect  to  the 
terms  of  the  employment,  and,  as  inci- 
dental thereto,  that  employees  shall  not 
join  a  labor  union,  and  that  the  em- 
ployer shall  not  employ  union  men. 
Hitchman  Coal  dc  Coke  Go.  v.  Mitchell 
(1909)   172  Fed.  963. 

And  the  employer  may  enjoin  officers 
of  a  labor  organization  from  conspiring 
to  induce  his  workmen  to  violate  such 
contract.     Hid. 

And  in  People  v.  Marcus  (1906)  185 
N.  Y.  257,  7  L.R.A.(N.S.)  282,  113  Am. 
St.  Rep.  902,  77  N.  E.  1073,  7  Ann. 
Cas.  118,  it  is  said:  "That  freedom 
to  contract  which  entitles  an  employer 
to  make  by  agreement  his  place  of  busi- 
ness wholly  within  the  control  of  a 
labor  union  entitles  him,  if  he  so  de- 
sires, to  require  of  his  employees  that 
they  be  wholly  independent  of  any  la- 
bor union." 

7  (1897)  152  N.  Y.  33,  37  L.R.A. 
802,  57  Am.  St.  Rep.  496,  46  N.  E.  297. 

8  (1905)  183  N.  Y.  207,  2  L.R.A. 
(N.S.)  292,  111  Am.  St.  Rop.  730,  76 
N.  E.  5,  5  Ann.  Cas.  280. 

9  Mills  V.  United  States  Printing  Go. 
(1904)  99  App.  Div.  605,  91  N.  Y.  Supp. 
185. 
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that  there  has  been  an  invasion  of  private  right,  that  there  has  also 
been  a  breach  of  public  duty. 

The  question  whether  a  closed-shop  agreement  is  an  unlawful  in- 
vasion of  the  rights  of  a  nonunion  workman  is  dealt  with  in  another 
place." 

While  it  has  been  held  **  that  any  attempt  to  coerce  an  employer 
into  signing  an  agreement  for  a  "closed  shop"  by  threats  to  order  a 
strike  is  unlawful  as  being  violative  of  the  clear  legal  right  of  the 
employer  to  choose  whom  he  will  employ,  and  as  being  unjust  and 
oppressive  as  to  those  who  do  not  belong  to  the  labor  organization; 
the  better  view  appears  to  be  that  a  combination  for  such  a  purpose 
is  not  in  itself  unlawful,  but  that  its  lawfulness  must  be  tested  by 
the  lawfulness  of  the  means  used,  and  by  whether  its  object  is  pri- 
marily to  advance  the  legitimate  interests  of  its  members.^* 


10  Chapter   cxvi.,   §   2674. 

n  O'Brien  v.  People  (1905)  216  III. 
354,  108  Am.  St.  Rep.  219,  75  N.  E. 
108,  3  Ann.  Gas.  966.  In  this  case  the 
court  said:  "The  law  is  well  settled 
that  every  person  shall  be  protected  in 
the  right  to  enter  into  contracts  or  in 
refusing  to  do  so,  as  he  shall  deem  best 
for  the  advancement  of  his  own  inter- 
ests, without  interference  by  others. 
No  person  or  combination  of  persons 
can  legally,  by  direct  or  indirect  means, 
obstruct  or  interfere  with  another  in 
the  conduct  of  his  lawful  business;  and 
any  attempt  to  compel  an  individual, 
firm,  or  corporation  to  execute  an  agree- 
ment to  conduct  his  or  its  business 
through  certain  agencies  or  by  a  par- 
ticular class  of  employees  is  not  only 
unlawful  and  actionable,  but  is  an  in- 
terference with  the  exercise  of  the 
highest    civil  right." 

But  see  Kemp  v.  Division  No.  241, 
A.  A.  S.  d  E.  R.  E.  (1912)  255  111.  213, 
99  N.  E.  389,  in  which  the  majority  of 
the  judges  say  that  what  is  said  in 
O'Brien  v.  People  on  this  point  was  not 
necessary  to  the  decision  therein,  bas- 
ing this  statement  on  the  fact  that  the 
question  there  before  the  court  was 
whether  the  defendants  had  committed 
such  acts  of  violence  as  should  be  en- 
joined, or  had  violated  the  injunction. 
But  the  minority,  referring  to  the  state- 
ment above  quoted  from  the  O'Brien 
Case,  said  that  it  could  not  be  objected 
that  the  question  was  not  involved  in 
that  case,  since  the  court  there  said 
that  the  determination  of  the  questions 


Davison  No.   2Jfl   A.  A.   S. 
(1912)    255  111.  213,  99  N. 


involved  a  consideration  of  the  facts 
and  circumstances  under  which  the  al- 
leged strike  was  ordered  and  the  pur- 
pose which  was  sought  to  be  accomp- 
lished by  it. 

18  See  State  v.  Stochford  (1904)  77 
Conn.  227,  107  Am.  St.  Rep.  28,  58 
Atl.  769. 

Kemp  V. 
&  E.  R.  E. 
K.  389. 

In  Qray  v.  Building  Trades  Council 
(1903)  91  Minn.  171,  63  L.R.A.  753, 
103  Am.  St.  Rep.  477,  97  N.  W.  663, 
1118,  1  Ann.  Cas.  172,  it  is  said  that 
the  members  of  a  labor  organization 
may  singly  or  in  a  body  quit  the  serv- 
ice of  their  employer  for  the  purpose  of 
bettering  their  condition,  and  may  by 
peaceful  means  persuade  other  to  join 
them,  and  as  a  means  to  that  end  may 
refuse  to  allow  their  members  to  work 
in  places  where  nonunion  labor  is  em- 
ployed. 

In  Mayer  v.  Journeyman  Stone  Cut- 
ters' Asso.  (1890)  47  N.  J.  Eq.  519, 
20  Atl.  492,  it  was  held  that  the  courts 
would  not  interfere,  either  at  the  in- 
stance of  employers,  or  of  workmen  who- 
were  not  members  of  a  labor  union,  with 
the  action  of  such  union  in  agreeing 
not  to  work  with  any  but  members  of 
their  association,  nor  to  work  for  any 
employer  who  should  insist  on  their 
doing  so,  by  withdrawing  from  his  em- 
ployment, so  long  as  they  confine  them- 
selves to  peaceable  means  to  effect  these 
ends. 
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One  who  has  been  coerced,  by  a  threat  to  strike,  into  paying  a  sum 
of  money  demanded  by  a  union,  either  as  a  fine  for  violating  an 
agreement  to  employ  union  labor  only,  or  for  the  purpose  of  reim- 
bursing the  union  for  making  an  investigation  to  determine  whether 
the  employer  has  been  using  nonunion  labor,  may  recover  it  in  an 
action  therefor.^' 

2752.  Analogous  contracts.— It  has  been  held  that  an  agreement 
between  a  master  mason's  association  and  a  bricklayer's  union,  that 
provisions  in  a  building  contract  for  the  fireproofing  of  the  building 
shall  not  be  sublet,  cannot,  where  made  for  the  benefit  of  the  brick- 
layers, although  it  incidentally  works  injury  to  persons  engaged  in 
the  manufacture  and  installation  of  fire  proofing  material,  be  con- 
sidered as  having  an  unlawful  object;  nor  does  a  provision  for  its 
enforcement  by  forbidding  bricklayers  to  work  for  those  who  do  not 
comply  with  it,  and  by  strikes  and  notification  to  contractors  that  they 
cannot  take  contracts  contrary  to  the  terms  of  the  agreement  without 
incurring  the  penalty,  contemplate  the  employment  of  unlawful  or 
oppressive  means,  so  as  to  render  it  actionable  as  a  conspiracy.^ 

An  agreement  exacted  by  members  of  a  union  from  their  employ- 
ers, which  binds  the  employers  to  purchase  material  only  of  such  fac- 
tories as  have  received  the  approval  of  the  union,  has  been  held  to  be 
against  public  policy  and  harmful  to  the  community,  because  it  re- 
strains competition  and  freedom  of  trade  in  articles  of  common  neces- 
sity.^ 

2753.  Discrimination  in  favor  of  union  labor  in  letting  public 
contracts. — Although  it  is  competent  for  an  individual  to  stipulate 
that  only  union  labor  shall  be  employed  in  the  performance  of  a 
contract,  such  a  requirement  in  a  contract  for  public  work  is  invalid. 
It  has  been  unanimously  held  that  the  adoption  of  an  ordinance^  or 
resolution^  requiring  the  employment  of  union  labor  on  municipal 

13  Burke  v.  Fay  (1908)   128  Mo.  App.        2  People  v.  McFa/rlin  (1904)   43  Misc. 

690,   107   S.   W.  408,   in  wliieh   it  was  591,  89  N,  Y.  Supp.  527. 
held    to    be    a    question    for    the    jury        ^Atlanta    v.    Stein    (1900)     111    Ga. 

whether  the  employer  submitted  to  the  789,  51  L.R.A.  335,  36  S.  E.  932;  Holden 

demand  rather  than  be  iput  to  the  incon  v.  Alton   (1899)    179  111.  318,  53  N.  E. 

venience  and  delay  of  hiring  other  work-  566;    Fiske  v.   People    (1900)    188   111. 

men    (in  which   case  there   is  no  coer-  206,  52  L.R.A.  291,  58  N.  E.  985;  Grey 

cion),  or  whether  he  was  obliged  either  v.  People   (1902)   194  111.  486,  62  N.  E. 

to  pay  the  sum  demanded,  or  abandon  894 ;   Miller  v.  Des  Moines    ( 1909 )    143 

the  performance  of  his  contracts  in  con-  Iowa,  409,  23  L.R.A.  (N.S.)   815,  122  N. 

sequence    of    inability   to    obtain    other  W.  226,  21  Ann.  Cas.  207 ;   Marshall  <C- 

workmen.  B.   Co.  v.   Nashville    (1903)    109   Tenn. 

1  National  Fire  Proofin<]  Co.  v.  Mason  495,  71  S.  W.  815. 
Builders'  Asso.  (1909)  26  L.R.A.  (N.S.)         ZA  resolution   of  the  mayor  and  al- 

148,  94  C.  C.  A.  535,  169  Fed.  259.  dermen   of   a   city   that   all   orders    for 
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contracts  is  beyond  the  powers  of  a  municipality.  Suck  an  ordi- 
nance is  in  conflict  with  a  provision  of  the  municipal  charter,*  or  of 
the  statute  under  which  the  municipality  is  organized,*  requiring  con- 
tracts for  supplies  to  be  let  to  the  lowest  bidder.  But  even  though 
the  municipality  is  not  required  by  its  charter  to  let  contracts  for 
public  work  to  the  lowest  bidder,  and  is  clothed  as  to  such  matters 
with  the  broadest  discretionary  powers,*  the  same  result  follows, 
since  such  an  ordinance  is  ultra  vires  as  restricting  competition  and 
increasing  the  cost  of  work  to  the  taxpayers,®  and  is  unconstitutional 
as  class  legislation.'' 


printing  and  advertising  shall  be  con- 
fined to  establishments  recognizing  the 
typographical  union  is  not  one  that  the 
city  has  the  power  to  adopt,  being  in 
restriction  of  the  rights  of  the  public 
and  tending  to  a  limitation  of  the  gen- 
eral right  of  the  city  officials  to  con- 
tract for  printing.  Paterson  Chronicle 
Go.  V.  Paterson  (1901)  66  N.  J.  L.  129, 
48  Atl.  589. 

3  An  ordinance  requiring  the  union 
label  on  city  printing  is  in  conflict  with 
the  spirit,  purpose,  and  letter  of  a  mu- 
nicipal charter  requiring  contracts  for 
supplies  to  be  let  at  competitive  bidding 
to  the  lowest  responsible  bidder.  Mar- 
shall d  B.  Go.  V.  'Nashville  (1903)  109 
Tenn.  495,  71  S.  W.  815. 

4  Where  a  statute  under  which  a  mu- 
nicipality is  incorporated,  and  an  ordi- 
nance passed  in  pursuance  thereof, 
provide  that  the  printing  and  supplies 
needed  for  the  use  of  the  city  shall  be 
let  by  contract  to  the  lowest  bidder,  the 
city  council  cannot  require  that  all  city 
printing  shall  bear  the  union  label, 
since,  even  if  they  had  been  left  any 
discretion  in  the  matter,  their  action 
is  not  an  exercise  of  discretion  as  to 
the  qualifications  or  facilities  of  the 
bidders,  but  is  an  attempted  abuse  of 
power  by  imposition  of  a  greater  burden 
on  the  taxpayers.  E olden  v.  Alton 
(1899)    179  111.  318,  53  N.  E.  556. 

5  A  municipal  corporation  though 
not  required  by  its  charter  to  let  con- 
tracts for  public  work  to  the  lowest  bid- 
ders, and  though  clothed  as  to  such 
matters  with  the  broadest  discretionary 
powers,  has  no  authority  to  adopt  an 
ordinance  requiring  a  union  label  on 
all  city  printing.  Such  ordinance  is 
ultra  vi/res  and  illegal  because  it  tends 
to  encourage  monopoly  and  defeat  com- 
petition, and  all  contracts  made  in  pur- 
suance   thereof    are    void.      Atlanta   v. 

M.  &  S.  Vol.  VII.— 535. 


Stein  (1900)  111  Ga.  789,  51  L.R.A. 
335,  36  S.  E.  932. 

e  Atlanta  v.  Stein  (1900)  111  Ga.  789, 
51  L.R.A.  335,  36  S.  E.  932;  Bolden  v. 
Alton  (1899)  179  111.  318,  53  N.  E. 
556;  Fiske  v.  People  (1900)  188  111. 
206,  52  L.R.A.  291,  59  N.  E.  985. 

In  Miller  v.  Des  Moines  (1909)  143 
Iowa,  409,  23  L.R.A.  (N.S.)  815,  122  N. 
W.  226,  21  Ann.  Gas.  207,  the  court 
said :  "That  it  is  an  unwarranted  ex- 
cess of  the  legislative  power  vested  in 
the  council  is  too  clear  for  argument. 
Government  is  instituted  for  the  benefit 
of  all  the  people,  and  not  for  the  benefit 
of  any  one  class,  to  the  exclusion  of 
others.  City  officials  are  charged  with 
the  collection  and  disbursement  of  vast 
sums  of  money  to  which  all  the  people 
must  contribute  in  proportion  to  their 
estate,  without  regard  to  social  posi- 
tion, political  affiliation,  religious  be- 
lief, or  economic  theories.  Experience 
has  shown  that  the  interests  of  the  tax- 
payers are  best  conserved  by  ofllering 
contracts  for  public  work  to  the  compe- 
tition of  all  persons  able  and  willing  to 
perform  it.  When  the  opportunity  to 
compete  is  fairly  and  openly  offered, 
and  contracts  are  fairly  awarded,  there 
is  ordinarily  no  room  for  official  or 
private  graft  at  public  expense;  but 
just  in  proportion  as  competition  is 
restricted,  and  the  award  is  hedged 
about  with  express  or  implied  conditions 
by  which  a  favored  person  or  a  favored 
class  is  insured  a  preference  over  others 
of  equal  ability  and  capacity,  public 
rights  are  imperiled  and  public  interests 
are  sacrificed.  Such  discrimination 
tends  to  monopoly,  and  involves  a  denial 
of  the  equality  of  right  and  of  oppor- 
tunity which  lies  at  the  foundation  of 
republican    institutions." 

7  An  ordinance  giving  a  monopoly  to 
union  labor  on  city  contracts  by  pro- 
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Nor  can  a  public  corporation  indulge  in  a  discrimination  in 
favor  of  union  labor  in  its  administrative  capacity;'  and  it  cannot 
lawfully  insert  in  its  contracts  a  provision  that  none  but  union  labor 
shall  be  employed,  as  it  constitutes  a  discrimination  between  differ- 
ent classes  of  citizens,  and  is  of  such  a  nature  as  to  restrict  competi- 
tion and  to  increase  the  cost  of  the  work.'  "A  provision  that  the  work 
shall  only  be  done  by  certain  persons  or  classes  of  persons,  member^ 
of  certain  societies,  necessarily  creates  a  monopoly  in  their  favor. 
The  effect  of  the  provision  is  to  limit  competition  by  preventing  con- 
tractors from  employing  any  except  certain  persons,  and  by  exclud- 
ing therefrom  all  others  engaged  in  the  same  work."  ^^  The  same  is 
true  of  a  stipulation  against  the  employment  of  alien  or  convict 
labor." 

It  has  accordingly  been  held'*  that  a  requirement  by  a  board 
of  supervisors  in  advertising  for  bids  for  printing,  that  union  labor 
must  be  used  by  the  printer,  is  against  public  policy  and  unlawful, 
in  that  it  tends  to  create  a  monopoly  by  restricting  the  competition 
to  a  special  class  of  printers. 

An  award  of  a  public  contract  to  a  bidder  whose  bid,  while  the 
lowest  among  those  of  bidders  employing  union  labor  exclusively, 

viding    that    all    such    contracts    shall  such    a    contract    as    this,    than    there 

contain  a  stipulation  that  none  but  un-  would  be  for  a  provision  that  no  one 

ion  labor  will  be  employed  is  void  as  should  be  employed  except  members  of 

making  an  unconstitutional  discrimina-  some   particular   party   or   church.     In 

tion   between   diflferent   classes   of   citi-  any   such   case   it   might   be   said   that 

zens.     Fiske  v.  People    (1900)    188  111.  the  board  entertained  a  bona  fide  opin- 

206,  52  L.R.A.  291,  59  N.  E.  985;  Orey  ion  that  the  members  of  some  political 

V.  People  (1902)   194  111.  486,  62  N.  E.  party  were  more  intelligent  and  better 

894.  capable  of  performing  the  work,  so  that 

An  ordinance  requiring  the  union  la-  better    results    would    be    attained;    or 

bel  on  city  printing  is  class  legislation  that  the  members  of  a  church,  on  ac- 

and   contrary  to   public  policy  because  count  of  their  higher  standard  of  moral- 

plainly  discriminative  in  its  character,  ity,    would    more    faithfully    and    con- 

Marshall  &  B.  Co.  v.  Nashmlle   (1903)  scientiously  carry  out  the  contract.   The 

109  Tenn.  495,  71  S.  W.  815.  fact  that  the  board  may  have  been  of 

It  is  also  violative  of  §  1  of  the  14th  the  opinion  that  its  action  was  for  the 

Amendment   to    the    Federal    Constitu-  benefit   of   the    public   cannot   afford   a 

tion;   and  of  art.  1,  §   17,  of  the  Ten-  justification    for    limiting    competition 

nessee    state    Constitution,    which    pro-  in  bidders,  and  requiring  them  to  aban- 

vided  that  for  an  injury  done  a  person,  don  the  right  to  contract  with  whomso- 

he  shall  have  a  remedy  by  due  course  ever  they  may  choose  for  the  perform- 

of  law.     Ibid.  ance  of  the  work." 

i  Miller   v.   Des   Moines    (1909)     143        ^0  Adams  v.  Brenan,  supra. 
Iowa,    409,    23    L.R.A.(N.S.)     815,    122        ninge    v.    Board    of    Public    Works 

N.  W.  226,  21  Ann.  Cas.  207.  (1902)    135  Ala.  187,  93  Am.  St.  Rep. 

9  Adams   v.   Brenan    (1898)    177   111.  20,  33  So.  678. 
194,   42   L.R.A.   718,   69   Am.   St.   Rep.        i^  People   ex  rel.  John  Single  Paper 

222,  52  N.  E.  314    (contract  by  board  Co.  v.  Edgcomb    (1906)    112  App.  Div. 

of  education).    The  court  said:     "There  604,  98  N.  Y.  Supp.  965. 
is  no  more  reason  or  justification  for 
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IS  larger  than  those  of  nonemployers  of  union  labor,  cannot  be  jus- 
tified as  an  exercise  of  legal  discretion,  since  it  results  from  the 
application  of  an  arbitrary  classification,  which  is  a  manifest  abuse 
of  discretion ;  ^^  and  it  is  immaterial  that  the  award  was  made  in 
perfect  good  faith.^* 

Nor  is  the  requirement  that  a  contractor  shall  employ  only  union 
labor  warrantable  as  an  exercise  of  discretionary  power, ^*  even 
though  labor  troubles  may  be  imminent.^® 

There  is,  however,  a  difference  of  opinion  as  to  whether  a  contract - 
let  under  these  conditions  is  valid." 


IS  Miller  v.  Des  Moines  (1909)  143 
Iowa,  409,  23  L.R.A.(N.S.)  815,  122  N. 
W.  226,  21  Ann.  Cas.  207. 

1*  It  is  immaterial  that  a  council  and 
its  members  act  in  perfect  good  faith, 
influenced  by  the  belief  that  in  giving 
the  contract  to  the  lowest  union  bidder 
they  are  in  some  way  serving  the  best 
interests  of  the  city.    Ibid. 

15  It  is  not  within  the  discretionary 
power  of  a  board  of  education  to  re- 
quire contractors  to  employ  only  union 
labor.  Lewis  v.  Board  of  Education 
(1905)    139  Mich.  306,  102  N.  W.  756. 

16  In  Davenport  v.  Walker  ( 1901 )  57 
App.  Div.  221,  68  N.  Y.  Supp.  161,  it 
is  held  that  a  board  of  supervisors  is 
not  warranted  in  requiring  bidders  on 
county  contracts  to  agree  to  employ 
union  labor  only  when  practicable,  by 
the  fact  that  the  local  trades  council 
has  notified  contractors  that  a  demand 
for  an  increase  of  wages  will  be  made, 
that  all  work  must  be  performed  by 
members  of  the  affiliated  unions  only, 
and  that  in  case  their  demands  are  not 
acceded  to,  the  members  of  such  organi- 
zations will  forthwith  quit  their  em- 
ployment. The  court  said:  "The  ques- 
tion, then,  is  presented  whether  public 
officers  having  in  charge  the  letting  and 
control  of  public  work,  to  be  done  at 
the  public  expense,  may  aid  and  abet 
such  an  unlawful  attempt  on  the  part 
of  a  trades  organization  by  refusing  to 
let  any  public  work  to  those  contractors 
who  will  not  accede  to  such  an  unlaw- 
ful demand.  Can  it  be  held,  upon  any 
tolerable  view  of  the  case,  that  the  pub- 
lic officers  of  a  county  may,  in  concert 
with  any  organization  of  any  kind,  law- 
fully engage  in  an  attempt  to  force  all 
laborers  in  the  county  into  such  organ- 
ization, or  else  into  starvation  for  the 
want  of  employment?    And  is  such  con- 


cert of  action  in  the  least  justified  by 
the  plea  that  by  so  doing  they  will  be 
more  likely  to  get  the  public  work  done 
in  less  time,  and  possibly  with  less  loss 
and  expense?  In  my  judgment,  not 
only  the  action  of  the  council,  but  also 
the  action  of  the  defendants  in  this  case, 
in  demanding  that  none  but  members 
of  the  organization  be  employed  upon 
this  work,  was  an  act  so  clearly  against 
public  policy,  and  so  violative  of  con- 
stitutional rights  and  of  the  first  prin- 
ciples of  our  form  of  government,  that 
it  should  not  be  for  a  moment  tolerated, 
nor  permitted  to  excuse  or  justify  any 
act  of  theirs." 

"In  Inge  v.  Board  of  Public  Works 
(1902)  135  Ala.  187,  93  Am.  St.  Rep. 
20,  33  So.  678,  it  was  held  that  a  stip- 
ulation contained  in  specifications  which 
form  the  basis  of  bids  for  public  work, 
against  the  employment  by  the  contrac- 
tor or  alien  or  convict  labor,  invalidates 
the  contract,  since  it  narrows  the  field 
for  the  employment  of  labor  and  is  a 
restriction  upon  the  contractor  that  nat- 
urally tends  to  make  him  increase  the 
price  of  his  bid.  Such  a  limitation  is 
directly  opposed  to  the  interest  of  the 
taxpayer,  who  is  entitled  to  have  the 
work  done  at  the  lowest  cost. 

In  Atlanta  v.  Stein  (1900)  111  Ga. 
789,  51  L.R.A.  335,  36  S.  E.  932,  an 
action  to  enjoin  the  performance  of  a 
contract  by  the  city,  which  was  made 
in  accordance  with  an  ordinance  re- 
quiring all  city  printing  to  bear  the 
union  label,  it  was  said  that  all  con- 
tracts made  in  pursuance  of  such  an 
ordinance  are  void. 

A  valid  contract  for  public  supplies 
cannot  be  let  upon  a  bid  tendered  pur- 
suant to  an  advertisement  limiting  the 
right  to  bid  to  persons  employing,  oi 
who  will  in  future  employ,  union  labor 
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But  where  the  validity  of  a  contract  so  let  is  upheld,  it  has  been 
held  that  the  contractor's  right  to  recover  the  contract  price  is  not 
defeated  by  his  failure  to  comply  with  the  union  labor  stipulation." 


only,  where  the  law  requires  such  con- 
tracts to  be  let  to  the  lowest  responsible 
bidder.  State  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.  Toole  (1901)  26  Mont. 
22,  55  L.R.A.  644,  91  Am.  St.  Rep.  386, 
66  Pac.  496. 

But  in  Marshall  d  B.  Go.  v.  Nashville 
(1903)  109  Tenn.  495,  71  S.  W.  815, 
it  was  held  that  the  insertion  in  a  con- 
tract and  advertisement  of  a  provision 
requiring  goods  to  bear  the  union  label 
cannot,  in  the  absence  of  proof,  be  pre- 
sumed to  have  interfered  with  competi- 
tive bidding,  since  all  bidders  must  be 
presumed  to  have  known  that  the  pro- 
vision was  illegal  and  could  not  be  en- 
forced; and  it  therefore  does  not  affect 
the  contractor's  right  to  recover. 

And  in  Qrey  v.  People,  194  111.  486, 
62  N  K  894,  it  was  held  that  the  ex- 


istence of  a  union-labor  ordinance  did 
not  invalidate  an  assessment  for  public 
improvement,  where  it  did  not  appear 
that  the  contract  for  the  improvement 
contained  a  union-labor  clause,  or  that 
such  ordinance  was  enforced  in  any 
manner  in  the  contract  for  work;  since, 
as  such  ordinance  was  void,  it  must  be 
presumed,  in  tlie  absence  of  proof,  that 
it  was  so  treated  by  the  municipal  au- 
thorities. 

18  The  right  to  recover  for  work  done 
under  a  contract  for  city  printing  is 
not  defeated  by  the  absence  therefrom 
of  the  union  label,  although  the  contract 
and  the  advertisement  in  pursuance  of 
which  it  was  let  required  it;  since  such 
provision  is  invalid,  illegal,  and  void. 
MarshaU  &  B.  Co.  r.  Nashville,  su/pra. 


CHAPTEE  CXXI. 

EFFECT  OF  STRIKES  ON  LIABILITY  FOR  NONPERFORMANCE  OF  DUTX 
OR  CONTRACT  OBLIGATION. 

2754.  Introductory. 

2755.  Contract  obligations  generally. 

2756.  Duty  to  prevent  escape  of  electricity. 

2757.  Duty  of  carrier  to  protect  passengers  from  strikers. 

2758.  Duties  of  common  carriers — ^to  furnish  facilities. 

2759.  — to  preserve  shipment  from  loss. 

2760.  — to  transport  without  delay. 

a.  Generally. 

6.  Mere  refusal  of  employees  to  work. 

o.  Violence  or  intimidation. 

d.  Strike  on  connecting  line. 

2761.  — ^to  transport  without  deviation. 

2762.  Duty  as  to  telegrams. 

2763.  Duty  or  obligation  to  load  or  unload  vessel. 

2764.  Construction   and   effect   of    contractual   provisions   against  liability   for 

non-performance  occasioned  by  strikes. 
a.  Generally. 

&.  To  what  interruptions  strike  clause  applies. 
c.  Conduct  of  party  as  affecting  his  right  to  benefit  of  strike  clause. 

2754.  Introductory. — Many  of  the  matters  touched  upon  in  this 
chapter  are  merely  particular  aspects  of  a  broader  question,  a  com- 
plete examination  of  which  is  outside  the  scope  of  this  work.  This 
question  is  whether  the  "reasonable  time"  within  which  a  party  to  a 
contract  not  expressly  fixing  the  time  for  performance  must  perform 
his  obligation,  or  within  which  a  carrier  must  discharge  the  duty  im- 
posed by  his  occupation,  is  such  a  time  as  would  be  reasonable  under 
ordinary  circumstances,  or  such  a  time  as  would  be  reasonable  under 
circumstances  actually  existing, — in  other  words,  whether  a  strike 
or  other  unforeseen  obstacle  to  performance  may  be  taken  into  con- 
sideration in  determining  what  is  a  reasonable  time.     Accordingly, 

8549 


8550  MASTER  AND  SERVANT.  [chap.  cxxi. 

for  a  full  development  of  the  subject  recourse  must  be  bad  (more 
especially)  to  works  on  Contracts,  Carriers,  and  Shipping,  although 
it  is  believed  that  the  subject  is  fairly  illustrated  by  the  cases  falling 
within  the  scope  of  this  chapter. 

Again,  the  liability  of  a  carrier  for  injuries  inflicted  upon  a  pas- 
senger by  strikers  depends  upon  principles  governing  its  duty  to  pro- 
tect passengers  against  violence  generally,  for  a  complete  discussion 
of  which  text-books  dealing  with  the  duties  of  passenger  carriers 
should  be  consulted.^ 

2755.  Contract  obligations  generally. — It  is  a  principle  of  the  law 
of  contracts,  that  where  a  party  has  not  qualified  his  obligation,  an 
intervening  impossibility  of  performance  will  not  excuse  him. 

So,  one  who  contracts  to  deliver  a  designated  kind  of  coal  is  not 
released  from  his  obligation  by  a  strike  in  the  coUeries  from  which 
that  kind  is  mined. ^  And  a  charterer  who  has  undertaken  to  pro- 
vide a  full  cargo  of  coals  is  not  excused  by  a  strike  of  the  colliers 
making  it  impossible  to  procure  a  cargo.* 

And  an  employee  is  liable  to  his  employer  for  damages  sustained 
on  account  of  his  quitting  in  violation  of  his  contract,  although  he  is 
coerced  to  quit  by  the  threats  of  strikers.* 

A  contractor  who  agrees  to  perform  within  a  certain  time  is  liable 
for  delay  caused  by  a  strike  among  his  workmen;  and  if  he  wishes 
to  protect  himself  from  the  consequences  of  such  a  contingency,  he 
must  do  so  by  a  provision  in  his  agreement.* 

But  where  a  contract  fixes  no  time  limit  for  performance,  per- 
formance within  a  reasonable  time  is  sufficient.* 

While  the  general  rule  is  as  above  stated,  it  is  subject  to  exception 
where  an  intention  that  intervening  impossibility  shall  excuse  per- 
formance may  be  inferred  from  the  contract  read  in  the  light  of  the 
surrounding  circumstances ;  and  in  one  instance  inability  to  perform 

1  See  in  this  connection  notes  in  55  A  contractor  who  stipulates  to  pay 
L.R.A.  713,  and  97  Am.  St.  Rep.  526.        liquidated   damages  for  each   day's   de- 

i  Peabody  v.  United  States  (1910)  45  lay  is  not  entitled  to  be  released  from 

Ct.  CI.  532.  the   payment  of   such   damages  for  de- 

2  Adams  v.  Royal  Mail  Steam  Co.  lay  caused  by  a  strike,  where  he  has 
(1859)  28  L.  J.  C.  P.  N.  S.  33,  5  C.  B.  failed  to  stipulate  against  liability  in 
N.  S.  492,  7  Week.  Rep.  9.  such  contingency.     Morse  Dry  Dock  & 

9  Walsh  V.   Fisher    (1899)    102   Wis.  Repair    Co.    v.    Seaboard    Transp.    Co. 

172,   43   L.R.A.    810,   72   Am.   St.   Rep.  (1907)    154  Fed.  90. 

805,  78  N.  W.  437.  ^  Happel  v.  Marasco   (1902)   37  Misc. 

iHexter  v.  Knox    (1875)    7  Jones  &  314,  75  N.  Y.   Supp.  461,  which  holds 

S.  109;   Neblett  v.  McOraw   (1907)    47  that  a  delay  of  twenty  days  caused  by 

Tex.   Civ.   App.  207,   103   S.  W.   1113;  a  strike  Is  not  unreasonable. 
Isaacson  v.  Starrett   (1909)    56  Wash. 
18,  104  Pac.  1115. 
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by  reason  of  a  strike  of  all  workmen  competent  to  do  the  work  con- 
tracted for  seems  to  have  been  treated  as  falling  within  this  category.^ 

The  refusal  of  the  owner  of  a  building  to  discharge  a  nonunion 
carpenter  employed  thereon,  in  consequence  of  which  workmen  in  the 
employ  of  the  plastering  contractor  refused  to  work  on  the  building, 
is  not  an  act  that  can  be  held  to  have  prevented  the  contractor  from 
performing  his  contract,  and  he  is  therefore  liable  for  failure  to  per- 
form.'' 

The  construction  and  operation  of  stipulations  modifying  a  con- 
tractor's liability  in  case  of  a  strike  form  the  subject  of  a  subsequent 
section. 

2756.  Duty  to  prevent  escape  of  electricity. —  It  has  been  held  that 
the  prevalence  of  a  general  strike  causing  a  suspension  of  the  opera- 
tion of  electric  cars,  and  the  lawlessness  attending  such  situation, 
will  not  of  itself  relieve  the  railway  company  from  liability  for  in- 
jury resulting  from  the  escape  of  electricity  from  a  fallen  trolley 
wire;  but  that,  so  far  from  excusing  or  justifying  the  perilous  con- 
dition of  the  wire,  the  existence  of  the  strike  lends  force  to  the  charge 
of  negligence  in  permitting  the  electric  power  to  be  conducted  through 
the  wire  at  a  period  when,  from  the  suspension  of  the  system  and  the 
continued  cessation  of  its  cars,  such  motive  power  had  not  been  for  a 
long  period  and  was  not  then  required  to  propel  them;  but  it  was 
conceded  that  if  the  railway  company  could  show  that  the  wire  was 
down  through  no  fault  of  its  own,  it  would  not  be  liable.'^ 

2757.  Duty  of  carrier  to  protect  passengers  from  strikers. — It  has 
been  held  that  while  a  carrier  of  passengers  is  charged  with  the  high- 
est degree  of  care  and  foresight  consistent  with  the  orderly  conduct 
of  its  business  in  respect  to  the  protection  of  its  passengers  from  in- 
juries resulting  from  its  acts  or  omissions,  or  from  the  acts  or  omis- 
sions of  its  servants,  and  from  the  acts  of  strangers  which  are  under 
its  control  or  direction,  it  is  charged  only  with  ordinary  care  and 

6  In  Barnum  v.  Williams   ( 1906 )   115  fore  was  not  liable  for  failure  to  per- 

App.    Div.    694,    102   N.   Y.    Supp.    874,  form  its  obligation  to  complete  the  work 

it  was   held  that  where   all   competent  within  a  reasonable  time, 

workmen  in  the  class  of  work  for  which  '  Serler    v.    McLaughlin     ( 1901 )     97 

the   contract   was   made   were   members  111.  App.  104. 

of   the   labor   organization  by   which   a  l  Cleary    v.     St.    Louis    Transit    Co. 

strike   against   a   certain   building   had  (1904)     108   Mo.    App.    433,    83    S.    W. 

been  ordered,  the  contractor  was  quite  1029,  an  action  for  injuries  to  a  horse 

as   effectually  prevented  from   proceed-  by    contact    with    a    live    trolley    wire 

ing  with  its  work  as  though  prevented  while  being  driven  along  the  street. 
by  acts  of  mobs  and  violence,  and  there- 
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prudence  to  guard  against  the  lawless  acts  of  third  persons  not  under 
its  direction  and  control.* 

So  a  street  railway  is  not,  as  to  its  passengers,  guilty  of  negligence- 
in  attempting  to  operate  its  cars  during  a  strike  of  its  employees, 
unless  the  conditions  are  such  that  it  ought  to  know,  or  ought  reason- 
ably to  anticipate,  that  it  cannot  do  so  and  at  the  same  time  guard 
from  violence,  by  the  exercise  of  the  utmost  care  on  its  part,  those 
who  accept  its  implied  invitation  to  become  passengers.^ 

Its  duty  to  its  passengers  does  not  require  it  to  take  unreasonable 
or  extremely  doubtful  precautions  to  guard  against  the  wilful  and 
lawless  acts  of  strangers,  such  as  pulling  down  the  leather  blinds  of  a 
car,  or  stretching  a  heavy  canvas  over  the  windows.^ 

It  is  under  no  duty  to  notify  an  intending  passenger  of  the  vio- 
lent conduct  of  some  of  the  strikers  and  their  sympathizers,  where 

^  Fevyings   v.   Mendenhall    (1903)    88  cise  the  utmost  care,  caution,  vigilance, 

Minn.  336,  60  L.R.A.  601,  97  Am.   St.  and  skill  which  prudent  men  would  use 

Rep.  519,  93  N.  W.  127.  under  like      circumstances. 

The  preceding  case  is  referred  to  with  2  FevHngs  v.  Mendenhall  ( 1901 )  83 
approval  in  Bosworth  v.  Union  R.  Co.  Minn.  237,  55  L.R.A.  713,  86  N.  W.  96. 
(1904)  26  R.  I.  309,  58  Atl.  982,  3  ^  Fewings  v.  Mendenhall  (1903)  88 
Ann.  Cas.  1080,  the  court  saying:  Minn.  336,  60  L.R.A.  601,  97  Am.  St. 
"These  observations  are  supported  by  Rep.  519,  93  N.  W.  127,  where  the 
the  cases  cited,  and  seem  just  and  rea-  plaintiff  while  a  passenger  on  defend- 
sonable.  It  is  a  duty  of  the  civil  au-  ant's  street  car  was  injured  by  a  stone 
thorities,  not  of  a  railroad  company,  thrown  by  a,  strike  sympathizer.  The 
to  preserve  order  in  the  streets."  court  said:  "It  would  be  unreasonable 
Tillinghast,  J.,  dissenting,  said  that  the  to  require  defendant  so  to  act,  and 
authorities  upon  which  the  Minnesota  though  perhaps  the  suggested  precau- 
case  relies  do  not  purport  to  enunciate  tion  would  have  prevented  such  an  in- 
a  general  principle  of  law  governing  jury  as  that  here  complained  of,  and 
all  cases  of  injuries  to  passengers  by  conceding  that  defendant  was  bound  to 
third  parties,  but  appear  to  have  been  anticipate  an  unlawful  act  of  this  kind, 
decided  in  view  of  their  own  peculiar  the  rule  of  ordinary  care  and  prudence 
facts,  and  therefore  that  they  do  not  is  not  so  exacting  as  to  require  one 
warrant  the  conclusion  that,  as  a  gen-  charged  with  its  exercise  to  take  doubt- 
eral  proposition  as  respects  the  acts  of  ful  or  unreasonable  precautions  to 
strangers,  carriers  of  passengers  are  guard  against  the  lawless  acts  of 
liable  to  the  exercise  of  ordinary  care  strangers.  And,  besides,  it  is  reaaona- 
and  prudence  only;  that  while  the  rule  bly  clear  that,  had  defendant  pulled 
announced  in  the  Minnesota  ease  was  the  blinds  of  the  ear  in  question  or 
entirely  proper  as  applied  to  the  facts  covered  the  outside  of  the  windows  with 
therein  involved,  it  should  not  be  ap-  a  heavy  canvas,  it  would  have  pro- 
plied  in  cases  where  the  danger  could  voked  the  strikers  and  their  symathiz- 
have  been  reasonably  and  practically  ers  to  acts  of  greater  violence.  They 
foreseen  and  anticipated  in  time  to  pre-  would  naturally  have  assumed  on  see- 
vent  injury.  ing  a  car  pass  in  that  condition,  that 

Upon  a  prior  appeal  of  the  same  case  either  the  officials  of  the  road  or  non- 

[(1903)     25    R.    I.    202,    55    Atl.    490]  union  or   scab   employees  were  aboard, 

the  court  laid   down   the   rule  that   in  and  it  would  have  incited  the  lawless 

approaching  any  place  of  danger,  it  is  element   to   greater    efforts   to   prevent 

the    duty      of   the    common   carrier   of  the  operation  of  the  cars." 
passengers,   and   its   servants,   to  ezer- 
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the  passenger  is  a  resident  of  the  city,  and  had  occasion  daily  to  use 
the  cars,  and  knew  that  a  strike  had  been  inaugurated  by  the  street 
car  employees,  and  the  conditions  surrounding  it  are  so  notorious 
and  generally  known  as  to  preclude  the  possibility  that  he  was  not 
fully  aware  of  the  lawlessness  of  the  strikers.* 

A  carrier  cannot  as  a  matter  of  law  escape  liability  because  the 
injury  was  not  inflicted  by  a  striker,  but  by  a  sympathizer.* 

It  has  been  held  that  neither  the  fact  that  the  governor  of  the  state 
had  ordered  out  the  militia  to  preserve  order  and  restrain  violence, 
and  had  issued  a  proclamation  calling  upon  persons  riotously  assem- 
bled to  disperse,®  nor  the  presence  of  a  crowd  in  the  street,''  was 


iFewings  v.  MendenhaZl  (1903)  88 
Minn.  336,  60  L.R.A.  601,  97  Am.  St. 
Rep.  619,  93  N.  W.  127. 

S  Where  the  evidence  tends  to  show 
that  a  condition  of  lawlessness  and 
violence  existed  during  the  strike,  it 
cannot  be  claimed  that  a  street  rail- 
way company  is  not  liable  for  an  injury 
to  a  passenger  by  a  missile  thrown  by 
a  person  who  was  not  one  of  the  strik- 
ers, upon  the  theory  that  the  railway 
company  had  a  right  to  assume  that 
all  persons,  except  strikers,  would  not 
only  refrain  from  any  violence  or 
lawlessness,  but,  on  the  contrary, 
would  use  their  best  efforts  to  suppress 
them,  and  therefore  that  it  had  no 
reason  t«  anticipate  the  act  which  in- 
jured the  plaintiff,  and  should  not  be 
charged  with  negligence  for  not  guard- 
ing against  it;  but  it  is  upon  the  evi- 
dence a  question  for  the  jury  whether 
the  defendant  ought  not  under  the  cir- 
cumstances to  have  reasonably  antici- 
pated violence  from  persons  not  directly 
connected  with  the  strikers,  and  to 
have  exercised  due  care  to  protect  its 
passengers  therefrom.  Fetcings  v.  Men- 
denhall  (1901)  83  Minn.  237,  55  L.R.A. 
713,  86  N.  W.  96. 

SBostcorth  V.  Union  R.  Co.  (1904)  26 
R.  I.  309,  58  Atl.  982,  3  Ann.  Cas.  1080, 
the  court  said:  "Briefly  considered, 
the  circumstances  amount  to  this, — 
that  the  municipal  authorities  of  Paw- 
tucket  had  tolerated  violence  and  crime, 
and  the  chief  executive  of  the  state  had 
interposed  to  repress  them.  It  was 
very  easy  to  anticipate  that  violence 
would  cease  when  the  power  of  the  law 
was  displayed  on  the  side  of  peace; 
and  so,  after  the  militia  had  taken  up 
the  work  wWch  the  police  had  neglected. 


the  company  might  confidently  resume 
its  service  with  no  fear  of  danger. 
These  considerations  would  address 
themselves  more  properly  to  the  con- 
trolling officers  of  the  company  who 
despatch  the  cars  upon  their  several 
routes,  but  if  the  motorman  and  con- 
ductor of  this  car  knew  of  the  situation 
they  might  rely  in  all  good  faith  upon 
the  security  which  the  militia  was  sent 
to  effect.  The  fact  that  the  evildoers 
had  been  warned  and  the  militia  had 
assumed  the  duty  of  keeping  the  peace 
were  invitations  to  the  defendant  to 
run  its  cars,  not  notifications  of 
danger." 

Tin  Bosworth  v.  Union  B.  Co.  (1904) 
26  R.  I.  309,  58  Atl.  982,  3  Ann.  Cas. 
1080,  an  action  by  a  passenger  injured 
by  the  stcming  of  a  street  car  by  a 
mob  during  a  strike,  and  in  which  the 
act  of  negligence  charged  was  not  in 
despatching  the  car,  but  in  proceeding 
when  the  mob  was  seen  in  the  street, 
it  appeared  that  a.  strike  against  the 
defendant  had  been  on  for  some  days, 
accompanied  with  violence,  but  the  mob 
had  been  suppressed  and  cars  were 
running  regularly;  that  the  car  ran 
as  usual  until  it  reached  a  point  where 
the  attack  occurred,  when  suddenly  it 
was  assailed  with  a  shower  of  stones 
thrown  from  the  sides  of  the  way;  that 
there  was  no  indication  of  danger  visi- 
ble to  plaintiff  or  anyone  on  the  car 
until  the  stones  were  thrown,  except 
the  presence  of  a  large  number  of  people 
on  the  street  estimated  by  various  wit- 
nesses to  have  been  150,  8<K),  or  1,000  in 
number;  that  there  was  no  uproar  or 
theatening  behavior  in  sight  of  the  car 
on  which  the  plaintiff  was  until  it 
reached  the  crowd;  that  while  the  next 
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sufficient  to  carry  to  the  jury  the  question  whether  the  motorman  was 
negligent  in  running  the  car  past  the  crowd. 

The  rule  that  evidence  of  an  accident  is  prima  facie  proof  of  negli- 
gence against  the  carrier  can  have  no  application  to  a  case  in  which 
the  passenger  is  injured  by  a  missile  thrown  by  a  strike  sympathizer, 
as  the  presumption  of  negligence  arises  only  where  the  thing  causing 
the  injury  complained  of  was  under  the  exclusive  control  of  the  car- 
rier, or  its  servants  or  employees.' 

A  carrier  is  under  no  obligation  to  take  extraordinary  precautions 
to  protect  from  assault  a  passenger  who  is  an  object  of  enmity  on  ac- 
count of  his  connection  with  a  trade  dispute,  where  at  the  time  he 
took  his  ticket  the  carrier  had  no  notice  that  he  was  exposed  to  greater 
danger  than  one  of  the  ordinary  traveling  public' 


preceding  car,  some  15  minutes  be- 
fore, had  been  stoned  a  little  further 
down  the  street,  the  car  had  passed  out 
•of  sight,  and  the  fact  that  it 
had  been  stoned  was  not  known  to 
the  motorman  or  conductor  of  the 
second .  car.  Upon  this  state  of  fact 
it  was  held  that  the  trial  court  did 
not  err  in  directing  a  verdict  for  the 
defendant.  From  this  conclusion  Till- 
inghast,  J.,  dissented,  being  of  the 
opinion  that  the  case  should  have  been 
sumitted  to  the  jury.  He  said:  "As 
to  the  criterion  which  will  determine 
whether  a  carrier  is  bound  to  use  the 
•utmost  or  only  ordinary  care  and  skill 
to  protect  passengers  from  the  wrong- 
ful acts  of  third  parties,  I  think  it  will 
■depend  upon  whether  the  carrier  has 
reason  to  anticipate  that  the  convey- 
ance is  in  peculiar  danger  from  that 
source.  Buehler  v.  Union  Traction  Go. 
(1901)  200  Pa.  177,  49  Atl.  788.  And 
that  the  ease  at  bar  falls  within  the 
latter  class  of  cases  is  established  by 
our  own  decision  in  this  very  case,  over- 
ruling a  demurrer  to  the  declaration 
and  reported  in  (1903)  25  R.  I.  202, 
55  Atl.  490.  Dubois,  J.,  in  delivering 
the  opinion  of  the  court  in  that  case, 
said:  'The  more  stringent  rule  is  es- 
tablished for  the  protection  of  passen- 
gers while  in  transit.  During  their 
passage  they  are  to  be  guarded  not 
only  against  accidents  resulting  from 
defects  in  the  running  appliances,  but 
also  from  dangers  arising  out  of  the 
recklessness  or  carelessness  of  the  serv- 
ants of  the  common  carrier.  ...  In  ap- 
proaching any  place  of  danger  it  is  the 


duty  of  the  common  carrier  of  passen- 
gers and  its  servants  to  exercise  the  ut- 
most care,  caution,  vigilance,  and  skill 
which  prudent  men  would  use  under 
like  circumstances.'  If,  then,  the 
motorman  had  reason  to  anticipate 
danger  from  the  presence  of  the 
crowd  in  the  street,  I  think  he  was 
bound  to  exercise  the  degree  of  care 
above  stated.  But  the  ruling  of  the 
trial  court  seems  to  go  the  length  of 
saying,  in  effect,  that  under  no  reason- 
able view  of  the  facts  did  the  motor- 
man  have  cause  to  anticipate  danger. 
I  cannot  agree  to  this.  Under  the  cir- 
cumstances appearing  in  evidence  re- 
garding the  strike,  I  do  not  think  it 
can  be  said  as  matter  of  law  that  the 
gathering  of  a  crowd  of  nearly  one 
thousand  people  at  said  point  on  the 
line  of  the  road  was  not  an  indication 
of  danger.  It  is  unfortunately  only 
too  common  for  strikes  to  be  accom- 
panied with  mob  violence;  and  the 
throwing  of  stones  by  a  crowd  of 
strike  sympathyizera  is  not  of  such  rare 
occurrence  that  a  jury  might  not  find 
it  reasonably  to  be  anticipated  in  such 
a  case.  I  therefore  think  that  it  was 
for  the  jury  to  say  whether  the  motor- 
man  and  conductor  had  reason  to  fore- 
see danger  to  the  passengers  in  this 
case." 

8  Feirings  v.  Mendenhall  ( 1903 )  88 
Minn.  336,  60  L.R.A.  601,  97  Am.  St. 
Rep.  519,   93   N.   W.   127. 

9  In  Pounder  v.  Northeastern  R.  Co. 
[1892]  1  Q.  B.  385,  61  L.  J.  Q.  B.  N. 
S.   136,   65  L.   T.  N.   S.   679,   40   Week 
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A  carrier  may  be  liable  for  injuries  received  by  a  passenger  in  the 
-course  of  an  attack  made  on  strike  breakers  who  are  admitted  as  pas- 
sengers, where  the  danger  of  attack  might  have  been  discovered  or 
anticipated  by  reasonable,  practicable  care  and  diligence.^" 


Rep.  189,  56  J.  P.  247,  which  was  an 
action  to  recover  damages  from  a  car- 
rier for  assaults  committed  upon  the 
plaintiff  while  a  passenger,  it  was 
proved  that  at  the  time  plaintiff 
took  his  ticket  the  carrier  had 
no  notice  that  he  was  exposed  to 
any  greater  danger  than  one  of 
the  ordinary  traveling  public;  but 
that  as  a  matter  of  fact  the  plain- 
tiff, having  been  engaged  in  the  evic- 
tion of  pitmen  from  their  houses,  con- 
sequent upon  disputes  between  them 
•and  their  masters,  had  incurred  the  ill 
will  of  pitmen  in  parts  of  that  county, 
and  was  in  danger  of  being  molested 
■by  them.  Having  taken  and  paid  for 
his  ticket,  plaintiff,  accompanied  by  two 
friends,  attempted  to  ride  in  the 
guard's  van,  which  they  were  not  al- 
lowed to  do,  it  being  against  the  com- 
pany's rules;  and  they  were  placed  by 
a  servant  of  the  company  in  a  carriage 
in  which  were  then  seated  six  or  seven 
unexceptionable  passengers.  The  car- 
riage was  constructed  to  hold  ten  people. 
Evidence  was  given  that  at  this  time 
"the  company's  servant  was  aware  that 
-the  plaintiff  was  likely  to  be  at- 
tacked, and  feared  violence  from 
pitmen  at  the  station ;  that  after 
the  plaintiff  was  seated  in  the 
■carriage  six  or  seven  pitman  did 
rush  in;  that  the  company's  servant 
did  nothing  toward  either  attempting 
to  get  the  pitmen  out  or  to  get  the 
plaintiff  a  seat  in  another  carriage, 
and  that  the  train  started  with  the 
six  or  seven  pitmen  in  the  overcrowded 
carriage  in  which  the  plaintiff  and  his 
two  friends  were  traveling;  that  dur- 
ing the  journey  to  the  first  station  at 
-which  the  train  stopped  the  plaintiff 
was  assaulted  by  the  pitmen;  that  at 
that  station  these  pitmen  got  out,  and 
another  relay  of  pitmen  then  got  in  and 
repeated  the  assault  upon  the  plaintiff. 
It  was  held  that  under  the  circum- 
stances there  was  no  duty  to  take  extra- 
ordinary care  of  the  plaintiff  by  reason 
of  the  unknown  peculiarity  attached  to 
him,  and  that  the  assault  upon  him 
-was  not  a  consequence  of  a  breach  of 
duty  on  the  part  of  the  carrier  in  per- 
mitting the  carriage  to  be  overcrowded. 


10  In  Chicago  d  A.  R.  Co.  v.  Pills- 
(1887)  12fi  111.  9,  5  Am.  St.  Rep. 
483,  14  N.  E.  22,  it  was  held  that 
a  carrier  had  violated  its  duty  to  a 
passenger  who  was  injured  in  the  course 
of  an  attack  made  at  a  point  IJ  miles 
distant  from  the  place  where  the  strike 
was  on,  by  a  mob  of  strikers  upon 
strike  breakers  who  were  being  carried 
as  passengers  from  their  place  of  em- 
ployment (which  was  at  a  point  where 
the  carrier  was  under  no  legal  obliga- 
tion to  stop)  to  their  homes,  by  expos- 
ing him  to  an  extrahazardous  danger 
that  might  have  been  discovered  or  an- 
ticipated by  all  reasonable,  practicable 
care  and  diligence.  The  court  said: 
"There  is  some  evidence  that  would 
warrant  the  jury  in  finding  defendant's 
servants  were  fully  advised  it  was  a 
dangerous  service  to  take  off  and  put 
on  the  nonunion  workmen  at  the  dock 
gate.  It  must  have  been  found  they 
knew  a  desperate  and  wicked  moD  con- 
sisting of  great  numbers,  was  organized 
there,  to  prevent,  at  all  hazard,  what- 
ever the  consequences  might  be,  the 
taking  on  of  these  men,  and  that  it 
could  only  be  done  by  the  aid  of  a 
powerful  and  efficient  police  force. 
Prior  to  the  time  the  plaintiff  was 
injured,  the  box  cars  containing 
these  laborers  have  been  assailed, 
and  it  might  reasonably  have  been 
inferred  the  danger  to  passenger 
cars  on  the  same  account  was  im- 
minent, and  common  prudence  should 
have  induced  the  taking  of  extraordi- 
nary precautionary  measures.  It  could 
have  been  readily  ascertained,  upon  the 
slighest  inquiry,  the  fury  of  the  mob 
had  in  no  degree  abated.  Reasonably 
it  might  have  been  inferred  it  would 
be  dangerous  to  continue  to  take  on 
and  put  off  the  laborers  in  the  midst  of 
that  lawless  assembly  of  rioters.  Even 
ordinary  care  would  have  discerned  the 
danger.  Under  the  circumstances,  the 
law  would  charge  defendant  with  negli- 
gence in  stopping  a  train  filled  with 
passengers,  in  the  midst  of  a  howling, 
revengeful,  lawless  mob,  to  take  on 
persons    whom    the  mob    were    seeking 
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2758.  Duties  of  common  carriers  —  to  furnisli  facilities. — Tlie  fail- 
ure of  a  common  carrier  to  perform  its  public  duty  to  furnisli  suffi- 
cient transportation  facilities  is  not  excused  by  a  strike  on  the  part 
of  its  employees,  unless  it  is  using  every  means  in  its  power  to  employ 
other  men  in  sufficient  numbers  to  do  the  work,  or  it  appears  that  it  is 
hindered  or  prevented  in  the  performance  of  its  functions  by  acts  of 
violence.^  A  railroad  company  cannot  decline  to  receive  cars  from  a 
connecting  road  because  if  it  does  so  its  own  employees  will  quit  their 


service. 


an  oportunity  to  maltreat.  The 
defendant  was  under  no  legal  obli- 
gation to  stop  its  train  at  the 
point  in  question,  as  it  was  not 
a  station  designated  for  that  purpose. 
To  do  so  was  a  needless  and  unwarrant- 
able exposure  of  the  lives  and  persons 
of  passengers  to  imminent  peril.  This 
train,  filled  as  it  was  with  men,  women 
and  children,  as  it  may  be  presumed 
it  was,  stopped  at  a  point  not  a  station, 
in  the  midst  of  a  fierce  mob,  and  the 
objects  of  its  vengeance  were  taken  into 
the  same  car  with  passengers.  This 
was  unwise  and  hazardous  in  the  ex- 
treme, to  say  the  least  of  it.  At  all 
events,  the  offensive  persons  should 
have  been  placed  in  a  car  to  themselves, 
where  they  could  have  been  protected, 
or  could  have  protected  themselves, 
without  danger  to  regular  passengers 
who  had  not  previously  been  advised 
as  to  the  danger  to  be  encountered. 
Some  of  the  passengers,  it  seems,  were 
advised  by  the  conductor  it  would  be 
dangerous  to  remain  in  the  smoking 
car,  where  the  laborers  were  to  be  re- 
ceived, but  plaintiff  was  not  so  ad- 
vised." From  this  conclusion  Magru- 
der,  J.  (with  whom  Sheldon,  Ch.  J., 
concurred),  dissented,  adhering  to  an 
opinion  rendered  by  him  in  a  former 
hearing  ([1886]  8  N.  E.  803)  that  a 
common  carrier  is  not  justified  in  re- 
fusing to  receive  persons  as  passengers 
in  its  conveyances  simply  because  their 
exercise  of  their  lawful  rights  has  be- 
come offensive  to  the  neighbors,  and 
provokes  from  such  neighbors  unreason- 
able demonstrations  of  hostility  against 
their  persons ;  that  no  prudent  man, 
even  in  the  exercise  of  that  high  de- 
gree of  care  which  the  law  imposes  on 
carriers  of  passengers  could  be  expected 
to  forsee  or  anticipate  that  animosity 


of  union  against  nonunion  laborers 
would  lead  to  an  attack  upon  a  train 
full  of  peaceable  and  orderly  passengers", 
and  therefore  that  the  railway  company 
was  not  liable  where  it  was  not  within 
its  power  to  protect  the  passenger  from 
injury  when  the  attack  was  made. 

1  It  is  no  excuse  for  a  railroad's  neg- 
lect and  refusal  to  perform  its  duty  to 
provide  sufficient  transportation  facili- 
ties, that  its  skilled  freight  handlers 
had  abandoned  work  in  consequence  of 
the  refusal  of  increased  pay,  and  that 
their  abandonment  of  the  work  and  the 
inefficiency  of  unskilled  men  afterwards 
employed  caused  such  a  neglect  and  re- 
fusal, where  it  is  not  alleged  or  shown 
that  the  strikers  committed  any  unlaw- 
ful act,  or  violence,  or  riot,  or  other  un- 
lawful interference  with  the  railroad's 
employees,  or  that  the  strike  of  the 
skilled  laborers  was  caused  or  compelled 
by  some  illegal  combination  or  organ- 
ized body  which  held  an  unlawful  con- 
trol of  their  actions,  and  sought  through 
them  to  enforce  its  will  upon  the  rail- 
way company,  and  that  the  railway 
company  in  resisting  such  unlawful  ef- 
forts had  refused  to  obey  unjust  and  il- 
legal dictation,  and  had  used  all  the 
means  in  their  power  to  employ  other 
men  in  sufficient  numbers  to  do  the 
work,  and  that  refusal  and  neglect  com- 
plained of  had  grown  out  of  such  a 
state  of  facts.  People  v.  New  York,  L. 
E.  &  W.  R.  Co.  (1882)  2  N.  Y.  Civ. 
Proc.  Rep.  (McCarty)  345,  s.  c.  sub. 
nom.  People  v.  New  York  C.  &  H.  R.  R. 
Co.   (1883)   28  Hun,  543. 

2  A  mandatory  injunction  may  be 
granted  to  compel  a  railroad  company 
to  perform  its  duty  under  the  laws  of 
the  state  and  of  the  United  States  to 
accept  cars  from  a  connecting  road,  al- 
though its  refusal  to  do  so  is  based  on 
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It  will  not,  however,  be  subject  to  a  statutory  penalty  for  refusal 
to  accept  property  for  transportation  if  the  refusal  is  due  to  a  strike 
which  prevents  its  forwarding  the  property  should  it  be  received.' 

A  strike  of  coal  miners  in  a  certain  district  from  which  a  railroad 
company  procures  coal  for  its  use,  causing  that  supply  to  fail,  and 
compelling  the  company  to  take  much  of  its  rolling  stock  for  the  trans- 
portation of  coal  from  another  district,  and,  by  reason  of  the  unusual 
conditions,  requiring  more  cars  and  engines  to  transport  the  needed 
coal,  will  excuse  the  company  for  failure  to  supply  coal  cars  to 
shippers.*  But  abnormal  conditions  due  to  a  coal  strike,  rendering 
a  railroad  unable  to  move  traffic  promptly,  will  not  excuse  its  failure 
to  make  a  siding  connection  with  a  mine,  where  it  is  its  duty  to 
furnish  equal  transportation  facilities  to  all  shippers.^ 


the  fear  that  if  it  does  receive  them  its 
own  firemen  and  locomotive  engineers 
will  abandon  their  service.  The  law  of 
the  land,  rather  than  the  order  of  the 
chiefs  of  the  locomotive  engineers,  must 
be  obeyed.  Chicago,  B.  &  Q.  R.  Co.  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (1888)  34 
Fed.  481.  The  court  in  this  case  says: 
"There  is  another  matter  worthy  of 
consideration  by  the  defendant  com- 
pany. If  it  refuses  to  receive  and  move 
cars  laden  with  goods  or  merchandise, 
will  the  company  not  be  liable  for  any 
damages  which  may  accrue  to  the  own- 
ers and  consignees  of  such  shipments? 
Is  it  not  the  right  of  the  citizen  and 
owner  of  goods  shipped  to  have  their 
property  received  and  transported  by 
the  defendant  as  a  common  carrier,  and 
does  not  this  right  belong  to  the  shipper 
by  both  the  common  and  statute  law? 
Suppose  the  goods,  being  perishable, 
should  go  to  destruction  by  the  way; 
suppose  they  be  ordered  for  a  special 
purpose,  and  fail  to  reach  the  consignee 
in  time;  suppose  by  reason  of  the  delay 
caused  by  the  act  of  the  defendant  there 
should  be  a  heavy  decline  in  the  market, 
would  not  the  defendant  company  be 
liable  to  the  owner  and  consignee  in 
damages?" 

A  petition  for  a  peremptory  order  to 
a  receiver  of  a  railroad  to  compel  him 
to  receive  through  freight  cars  from  a 
connecting  road  on  which  there  was  a 
strike,  where  he  had  refused  to  do  so  for 
the  sole  reason  that  his  engineers  had 
notified  him  they  would  handle  no 
freight  coming  from  or  going  to  the 
other  line,  and  that  they  were  acting 
under  orders  of  the  ofiicers  of  a  brother- 


hood of  engineers,  was  considered  by 
Gresham,  J.,  in  Beers  v.  Wahash,  St.  L. 
&  P.  R.  Co.  (1888)  34  Fed.  244.  The 
court  denied  the  right  of  the  receiver 
to  discriminate  between  other  roads  in 
the  exchange  of  trafiRe,  but  inasmuch  as 
the  receiver  had  rescinded  the  discrimi- 
nating instructions,  and  declared  that  he 
had  no  purpose  or  desire  to  deny  to  the 
petitioner  any  legal  rights,  the  court 
merely  directed  the  petition  to  remain 
on  file  for  future  action  should  there  be 
occasion  for  it. 

3  Murphy  Hardware  Co.  v.  Southern 
R.  Co.  (1909)  150  N.  C.  703,  22  L.R.A. 
(N.S.)  1200,  64  S.  E.  873,  17  Ann.  Cas. 
481,  where,  in  consequence  of  a  strike 
of  the  machinists  in  its  employ,  a  large 
percentage  of  the  railroad's  motive  pow- 
er got  out  of  order  and  could  not  be 
used.  The  court  was  aided  in  its  con- 
clusion by  the  existence  of  another  pe- 
nal statute  under  which,  had  the  rail- 
road received  the  cattle  offered  for  ship- 
ment in  its  then  unavoidably  crippled 
condition,  it  would  have  incurred  very 
shortly  afterward  another  penalty  for 
failure  to  transport  within  a  reasonable 
time. 

*  Louisville  &  N.  R.  Co.  v.  Queen  City 
Coal  Co.  (1896)  99  Ky.  217,  35  S.  W. 
626,  in  which  the  court  says  it  was  more 
important  for  the  company  to  continue 
its  general  freight  and  passenger  busi- 
ness, and  to  take  the  necessary  cars  for 
supplying  its  own  road  with  fuel,  than 
to  transport  coal  for  an  individual  ship- 
per. 

s  Minds  V.  Pennsylvania  R.  Co. 
(1910)   228  Pa.  575,  77  Atl.  909. 


8558  MASTER  AND  SERVANT.  [chap.  oxxi.. 

2759.  —  to  preserve  shipment  from  loss. —  Where  there  is  a  total 
failure  to  deliver  goods,  occasioned  by  the  depredations  or  the  vio- 
lence of  mobs,  rioters,  strikers,  thieves,  and  the  like,  the  carrier  is 
liable.^  But  the  destruction  of  a  car  by  a  mob  vsrhich  set  fire  to  it 
when  it  could  no  longer  hold  it  against  the  military  power  of  the  state 
does  not  make  the  railroad  company  liable  for  goods  in  the  ear  which 
were  burned,  where  they  were  shipped  under  a  contract  exempting  the 
carrier  from  liability  for  loss  or  damage  by  fire,  and  no  negligence  on 
the  part  of  the  carrier  is  shown.^ 

It  has  been  held  in  an  action  for  the  value  of  a  quantity  of  cotton 
destroyed  by  fire  while  piled  on  the  carrier's  dock,  that  evidence  as  to 
the  existence,  at  the  time,  of  labor  disturbances  relating  to  men  em- 
ployed on  ships  loading  at  that  point,  was  competent  upon  the  issue 
as  to  the  negligence  of  the  carrier  in  failing  to  employ  a  sufficient 
number  of  watchmen.* 

Where  a  carrier  is  unable  to  forward  perishable  property  by 
reason  of  a  strike,  it  may  sell  such  property  for  the  shipper's  benefit, 
using  reasonable  care  to  protect  his  interests,  and  consulting  him. 
where  it  is  practicable  to  do  so.*  Failure  to  use  reasonable  care  in 
disposing  of  the  property  will  render  the  carrier  liable  in  damages.* 

^Missouri  P.  R.  Go.  v.  Nevill  (1895)  aid  the  strike,  or  from  mere  rage  and 

60  Ark.  375,  28  L.R.A.  80,  46  Am.  St.  hatred  of  the  carrier. 

Rep.  208,  30  S.  W.  425.     Although  the  z  Wertheimer  v.  Pennsylvania  B.  Co. 

court  in  this  case  was  deciding  as  to  the  (1880)    17    Blatchf.   421,    1    Fed.    232; 

liability  of  a  mob  which  does  not  seem  Sherman,  B.  &  Go.  v.  Pennsylvania  R. 

to  have  had  any  connection  with  any  Go.    (1880)    8  W.  N.  C.  269,  Fed.  Cas. 

strike,  yet  it  declares  the  rule  generally  No.  12,769,  s.  c.  suh  nom.  Hall  v.  Penn- 

as  above  stated;  and  without  doubt  this  sylvania  R.   Go.   14  Fhila.  414,   1   Fed.- 

eorrcctly   states   the   law   applicable  to  226. 

mobs  of  strikers,  as  well  as  other  mobs.  S  Texas    &    P.    R.    Go.    v.    Coutourie 

The  exception  to  the  rule  of  a  car-  (1904)    68  C.  C.  A.  177,  135  Fed.  465. 

rier's  liability,  of  the  loss  of  goods  by  *In   Sims  &   Co.  v.   Midland  R.    Co.. 

act  of  the  public  enemy,  does  not  apply  [1913]    1    K.    B.    103,   it   was   said   by 

to   the   case  of   the  destruction   of   the  Scrutton,  J.,  obiter,  that  the  law  as  tO' 

goods  by  a  mob.    The  word  "enemies"  in  the  power  of  sale  and  the  duty  to  take 

this    connection    is    said    in    the   above  care  of  the  goods,  which  is  laid  down  in 

case,  quoting  from  Hutchinson  on  Car-  ^^^  <=ase  of  a  carrier  by  sea,  applies  to 

riers,  303,  to  mean  the  public  enemies  of  *  carrier  by  land  where  the  necessary 

the  country  of  the  carrier,  and  not  of  conditions  giving  rise  to  such  a  power 

the  owner  of  the  goods.  ^""i  <^"*y  exist,  namely  (1)   a  real  busi- 

It  may  be  added  that  the  enemies  of  "^""  ''T^J.'^l      \-^^  !^}^  '°x  "^^^^  "I 

the   carrier   itself   are   no   more   to   be  J^^  L'w  „^  f^I"-^'"^       *^^o^"'''  ''"'' 

.     ,    ,  J                    ii,           t,i-                •  the  nature  of  the  goods,  and  (2)  a  prac- 

.ncluded     among    the     public     enemies  ^ical     impossibility,     f;om     a    business, 

within   the   meaning  of   this   exception  p^j^t  of  view,  to  communicate  with  the 

than  are  the  enemies  of  the  owner  of  consignees  and  obtain  their  instructions- 

the  goods.    And  if  a  mob  of  strikers  de-  before   the   sale. 

stroy  property  in  the  hands  of  a  car-  6  A  railroad  company  was  held  liable 

rier,  the  carrier  is  liable,  whether  the  for  the  loss  of  potatoes  which  it  ordered 

mob  acts  with  an  intelligent  purpose  to  sold,  in  the  belief  that  they  were  perish- 
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2760.  —  to  transport  without  delay. — a.  Generally. — Where  a  car- 
rier has  agreed  to  transport  goods  within  a  fixed  time,  it  cannot  or- 
dinarily excuse  its  failure  to  do  so  by  showing  that  it  was  prevented 
by  a  strike.  But  if  the  carrier  has  not  made  any  definite  agreement 
as  to  the  time  within  which  the  goods  shall  be  transported,  it  is  then 
held  to  an  implied  agreement  for  transportation  with  reasonable' 
despatch.  This  raises  the  general  question  to  which  allusion  has 
previously  been  made,  whether  the  time  is  a  reasonable  one  under 
ordinary  circumstances,  or  whether  it  is  a  reasonable  one  in  view  of 
the  fact  that  a  strike  exists. 

The  reasons  which  led  to  the  adoption  of  the  common-law  rule  that 
makes  a  carrier  an  insurer  of  the  goods  which  it  transports  except, 
when  lost  by  an  act  of  God  or  of  the  public  enemy  do  not  apply  to  a 
mere  delay  in  transportation  when  the  goods  are  actually  delivered. 
The  strictness  of  the  rule,  which  was  adopted  to  preclude  collusion 
between  the  carrier  and  robbers,  has  no  application  where  the  mere 
time  of  the  carriage  is  concerned.^  The  carrier  is  bound  only  by  the 
general  rule  of  liability  for  a  breach  of  his  contract,  or  of  his  public 
duty  as  a  carrier,  and  may  be  excused  for  delay  in  receiving  the  goods 
or  in  transporting  them  after  they  have  been  received,  whenever  the 
delay  is  necessarily  caused  by  unforeseen  disaster  which  human  pru- 
dence cannot  provide  against,  or  by  accident  not  caused  by  the  negli- 
gence of  the  carrier,  or  by  thieves  or  robbers  or  an  uncontrollable 
mob.^ 

Where  a  loss  of  livestock  or  perishable  property  is  attributable  to. 

able,  without  any  notice  to  the  shipper,  carrier  failed  to  do  this.     Also,  that  in 

after  connecting  carriers  had  refused  to  the  absence  of  orders  from  the  shipper 

receive   them    on   account   of   a    strike,  it   was    the    carrier's    duty   to    exercise 

where  it  clearly  appeared  that  they  were  reasonable  care  to  protect  his  interests, 

not  of  such  perishable  nature  as  to  ne-  Alabama    d    V.    R.    Co.    v.    Brichetto 

cessitate  their  immediate  transhipment  (1895)    72   Miss.  891,   18   So.   421.     In 

in  order  to  prevent  their  loss,  and  the  that    case    the    tomatoes    were    shipped 

carrier  could  easily  have  consulted  the  from  a  point  in  Mississippi  to  Cincin- 

shipper   by   letter   or   wire.     Louisville  nati,  and  the  carrier  turned  them  over 

d  N.  R.  Co.  V.  Odil  ( 1896 )  96  Tenn.  61,  to  another  line  belonging  to  its  system 

54  Am.  St.  Rep.  820,  33  S.  W.  611.  of  railway  to  New  Orleans,  and  there 

So,  in  a  case  where  it  was  found  im-  sold  them  at  8J  cents  per  crate,  when 

possible    to    forward    tomatoes    over    a  they    could    have    been    forwarded    the 

part  of  the  route  by  reason  of  a  strike  same  day,  by  one  or  two  other  railways, 

which     only    prevented    transportation  to   Cincinnati,   where   they  would   have 

one  day,  it  is  said  by  the  court  that  it  brought  67i  cents  per  crate, 
was  the  duty  of  the  carrier  to  communi-        1  Gulf,    C.    i    8.    F.    R.    Co.    v.    Levi 

cate    with    the    shipper,    if    convenient,  (1890)    76  Tex.  337,  8  L.R.A.  323,  18 

and  take  his  directions,  and  that  in  that  Am.  St.  Rep.  45,  13  S.  W.  191. 
case    it   was    altogether    practicable   to       ^  Pittsburgh,   C.  <&  St.  L.  R.   Co.  v. 

have  notified  him  in  a  few  minutes  and  HoUowell    (1879)    65  Ind.  188,  32  Am. 

to  have  taken  his  advice,  but  that  the  Rep.   63. 
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delay,  it  may  be  a  question  whether  the  loss  is  to  be  regarded  as  part 
of  the  damages  caused  by  the  delay,  as  to  which  the  carrier  will  not  be 
liable  in  the  absence  of  negligence,  or  as  a  case  of  the  failure  of  the 
carrier  to  deliver  the  property  at  its  destination,  as  to  which  the 
carrier  is  an  insurer.  The  former  view  has  been  taken  in  some  cases 
in  which  the  delay  was  caused  by  a  strike. 

h.  Mere  refusal  of  employees  to  work. — There  may  be  still  some 
room  for  doubt  as  to  the  true  doctrine  applicable  to  the  case  where 
delay  in  transportation  is  caused  by  a  strike  of  employees  and  the 
carrier's  inability  to  procure  other  employees.  If,  as  above  remarked, 
the  carrier  has  not  made  any  definite  agreement  as  to  the  time  within 
which  the  goods  will  be  transported,  it  is  then  held  to  an  implied 
agreement  for  transportation  with  reasonable  despatch :  and  the  ques- 
tion is  whether  or  not  the  reasonableness  of  the  time  for  transporta- 
tion is  to  be  affected  by  the  existence  of  a  strike  for  which  the  carrier 
is  not  in  fault.  If  the  strike  is  caused  by  a  mere  dispute  as  to  wages, 
it  might  well  be  said  that  the  carrier  must  pay  what  is  necessary 
either  to  retain  his  old  employees  or  to  obtain  new  ones  without 
delay.  But  if  the  strike  is  based  on  other  grounds,  and  especially 
if  the  old  employees  positively  refuse  to  work  until  some  other  diffi- 
culty, existing  perhaps  between  entirely  distinct  parties,  has  been 
settled,  as  may  be  the  case  in  what  is  called  a  "sympathetic  strike," 
then  it  would  seem  reasonable  to  say  that  even  if  the  strikers  abstain 
from  violence  the  fact  of  the  strike  should  be  taken  into  consideration 
in  determining  the  reasonableness  of  the  time  of  transportation,  and 
that  if  a  carrier  had  exercised  due  diligence  to  obtain  other  competent 
employees  it  would  not  be  liable  for  delay  caused  by  such  a  strike. 
In  other  words,  the  reasonableness  of  the  time  for  transportation 
would  be  determined  by  the  existing  conditions. 

This  question  is  discussed  in  an  English  case*  by  Ridley,  J.,  who 
said :  "It  is  not  right  to  say  that,  because  a  strike  of  the  servants  of 
the  defendants,  who  are  under  a  duty  to  deliver  the  goods,  causes  the 

sin  Bartlett  v.  Pittsburgh,  C.  &  St.  as   damages   from   delay   merely.     Mis- 

L.  R.  Go.   ( 1883 )   94  Ind.  281,  the  stock  souri  P.  R.  Co.  v.  Levi   ( 1889 )    4  Tex. 

was  shipped  under  an  express  contract  App.  Civ.  Gas.    (Willson)   29,  14  S.  W. 

which  relieved  the  carrier  from  liability  1062. 

In    consequence    of    delays.      Although  *  Sims  d  Co.  v.  Midland  R.  Co.  [1913] 

some  of  the  live  stock  died  during  de-  1  K.  B.  103,  where  a  strike  of  defend- 

lays    caused   by   a   violent    strike,    this  ants'  employees,   which  was   part   of   a 

seems  to  have  been  regarded  as  a  part  general  railway  strike,  and  which  was 

of  the  damages  caused  by  the  delay  for  not  shown  to  have  been  caused  or  con- 

which  the  carrier  was  not  liable.  tributed    to    by    the    defendants,    broke 

So,  without  discussing  this  question,  out  during  the  transit  of  the  shipment, 
the  total  loss  of  fruit  has  been  treated 
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delay,  it  follows  that  the  cause  of  delay  is  one  within  the  defendants' 
control,  and  that  they  are  liable  for  it.  I  can  imagine  a  case  in  which 
it  might  he  said  that  the  happening  of  the  strike  was  within  the  con- 
trol of  the  railway  company ;  hut  there  ought  to  be  evidence  of  it. 
Apart  from  such  evidence,  the  mere  fact  that  there  was  a  strike 
among  the  railway  company's  servants  causing  the  delay  would  not 
make  the  company  liable ;  but  the  strike  would  be  an  existing  circum- 
stance in  the  ascertainment  of  a  reasonable  time.  I  do  not  say  how 
the  matter  would  have  stood  if  there  had  been  evidence  that  the  strike 
was  brought  about  by  some  unreasonable  demand  on  the  part  of  the 
railway  company.  There  was  no  such  evidence.  The  county  court 
judge  was  wrong  in  holding  that  merely  because  the  strike  was  that  of 
the  defendants'  own  servants  the  rule  of  law  is  different  from  that 
which  would  apply  in  the  ease  of  a  strike  of  a  third  person's  servants." 
And  Scrutton,  J.,  in  the  same  case  said :  "I  am  unable  to  agree  with 
the  view  taken  by  the  county  court  judge  upon  the  first  point.  Before 
the  decision  in  Hick  v.  Raymond  [1893]  A.  C.  22,  62  L.  J.  Q.  B.  E". 
S.  98,  1  Keports,  125,  68  L.  T.  N.  S.  175,  41  Week.  Eep.  384,  7  Asp. 
Mar.  L.  Cas.  233,  it  was  not  clearly  settled  to  what  extent  the  refusal 
of  persons  employed  to  do  the  work  of  discharge  could  be  taken  into 
account  in  ascertaining  what  was  a  reasonable  time  for  discharging, 
and  that  case  decided  that  all  the  existing  circumstances,  including 
the  fact  that  the  servants  of  a  subcontractor  whom  the  consignees  had 
employed  to  do  the  work  of  discharge  struck  and  refused  to  work, 
ought  to  be  taken  into  account.  That  case  was  argued  upon  the 
assumption  that  it  was  not  possible  for  the  consignees  to  find  any  other 
person  to  provide  necessary  labor,  or  obtain  it  in  any  other  way.  In 
my  opinion  there  is  no  difl^erence  in  principle  between  a  strike  of  the 
servants  in  the  regular  employment  of  the  carrier,  and  a  strike  of  the 
servants  of  a  subcontractor  employed  by  the  carrier  to  perform  his 
contract ;  and  in  calculating  what  is  a  reasonable  time  a  strike  of  the 
servants  regularly  employed  by  the  carrier  must  be  taken  into  ac- 
count, provided  that,  in  the  language  of  Lord  Macnaghten  in  Tlulthen 
V.  Stewart  [1903]  A.  C.  389,  at  p.  392,  the  circumstances  in  existence 
are  not  'circumstances  brought  about  by  the  person  whose  duty  it  is 
to  take  delivery,' — in  the  present  case  to  make  delivery — 'or  circum- 
stances within  his  control.'  I  desire  to  say  nothing  with  regard  to  a 
lockout,  which  may  give  rise  to  difiicult  questions,  as  to  which  it 
would  be  necessary  to  know  the  circumstances  which  brought  about 
the  lockout.  But  a  strike  in  its  nature  is  prima  facie  beyond  the  con- 
M.  &  S.  Vol.  VII.— 536. 
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trol  and  against  the  wish  of  the  employer.  If  it  could  be  proved  that 
other  men  could  be  obtained  to  do  the  work,  the  decision  in  Hick  v. 
Raymond,  supra,  would  not  apply,  because  the  assumption  on  which 
that  case  was  argued  would  not  then  exist;  nor  would  it  apply  if  it 
were  proved  that  the  strike  resulted  from  such  unreasonable  conduct 
on  the  part  of  the  employer  as  to  disentitle  him  to  take  it  into  account 
in  calculating  a  reasonable  time.  It  is  sufficient  to  say  that  there  is 
no  trace  of  any  such  evidence  in  this  case." 

The  fact  that  few  strikes  are  unaccompanied  by  violence  has  pre- 
vented this  question  from  being  very  fully  developed  by  the  courts  in 
the  United  States ;  but  so  far  as  they  have  expressed  themselves  on  the 
subject  of  strikes  without  violence  by  carriers'  employees,  they  have 
for  the  most  part  denied  that  such  a  strike  will  relieve  the  carrier 
from  liability  for  delay.* 

But  the  cases  as  a  rule  do  not  proceed  upon  the  theory  that  the 
carrier's  liability  results  from  its  failure  to  transport  the  property 
within  a  time  which  would  be  reasonable  under  ordinary  circum- 
stances, but  upon  the  theory  that  the  delay  is  caused  by  the  miscon- 
duct of  its  employees,  for  which  the  carrier  is  responsible.^ 


5  It  is  said  in  Central  R.  do  Bkg.  Go. 
V.  Georgia  Fruit  &  Vegetable  Exch. 
(1893)  91  Ga.  389,  17  S.  E.  904,  that 
the  mere  inability  of  a  carrier  to  secure 
new  men  to  talie  the  place  of  strikers 
would  not  seem  to  be  a  sufficient  excuse 
for  its  delay  in  the  transportation  of 
freight,  and  that  after  laborious  inves- 
tigation no  case  has  been  found  which 
would  relieve  a  carrier  for  that  reason; 
but  the  court  said  that  the  determina- 
tion of  the  question  was  not  necessary 
in  that  case,  since  it  appeared  that  the 
delay  was  partly  caused  by  wilful  acts 
of  employees  who  did  not  strike,  but 
were  retained  in  the  carrier's  employ. 

So  it  is  said  in  Haas  v.  Kansas  City, 
Ft.  8.  &  G.  R.  Co.  (1888)  81  Ga.  792,  7 
S.  E.  629,  that  the  fact  that  employees 
of  a  carrier  strike  does  not  relieve  the 
carrier  from  liability  to  transport  goods 
within  a,  reasonable  time,  although  it 
is  otherwise  if  the  strike  is  accompanied 
with  violence  and  intimidation  so  as 
to  render  it  unsafe  to  forward  the 
freight. 

6  In  Pittsburgh.  Ft.  ~W.  &  C.  R.  Co. 
V.  Hazen  (1876)  84  111.  36,  25  Am.  Rep. 
422,  it  is  declared  that  where  employees 
suddenly  refuse  to  work,  and  are  dis- 
charged,   and    delay    results    from    the 


failure  of  the  carrier  to  supply  prompt- 
ly their  places,  without  any  violence 
and  intimidation  to  prevent  it,  such 
delay  is  attributable  to  the  misconduct 
of  the  employees  in  refusing  to  do  their 
duty,  and  their  misconduct  in  such  case 
is  justly  considered  the  proximate  cause 
of  the  delay. 

Similar  language  is  used  in  Missouri 
P.  R.  Co.  V.  Levi  (1889)  4  Tex.  App. 
Civ.  Gas.   (Willson)   29,  14  S.  W.  1062. 

The  theory  that  strikers  continue  to 
be  employees  of  the  carrier  for  whose 
default  the  carrier  is  liable  appears 
also  in  Read  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  (1875)  60  Mo.  199,  where  it  is 
said:  "In  the  case  at  bar  the  excuse 
arises  wholly  out  of  the  misconduct  of 
the  defendants'  servants,  the  engineers, 
in  refusing  to  perform  their  duties  and 
in  attempting  to  keep  others  from  tak- 
ing their  places.  But  this  in  no  wise 
exonerated  the  defendant  from  comply- 
ing with  its  contract.  .  .  .  The  de- 
fendant was   liable  for  their   conduct." 

It  is  also  said  in  that  case:  "A  com- 
pany will  be  held  responsible  for  dam- 
ages resulting  from  a  delay  to  trans- 
port freight  in  the  usual  time,  when  it 
is  caused  by  its  servants  suddenly  and 
wrongfully  refusing  to  work.     Because 
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This  course  of  reasoning  is  far  from  being  satisfactory.  It  may 
■well  be  doubted  if  a  mere  refusal  of  a  carrier's  employees  to  work, 
even  if  tbey  strike  by  concerted  action,  at  least  if  they  do  not  break 
a  contract  to  serve  for  a  longer  time,  can  be  said  to  be  always  and 
necessarily  wrongful.  If  the  strike  is  in  any  case  lawful,  any  liabil- 
ity of  the  carrier  for  a  resulting  delay  must  be  based  not  on  the  mis- 
conduct of  its  employees,  but  on  the  express  contract  of  the  carrier, 
or  else  upon  its  own  fault  or  lack  of  diligence.  Possibly  it  may  be 
said  that  a  strike  necessarily  implies  that  there  is  fault  on  one  side  or 
the  other,  that  if  the  employees  are  justified  in  striking,  it  must  be 
because  the  carrier  is  in  fault.  But  this  is  to  deny  the  possibility  of 
an  honest  difference  of  opinion  between  the  parties,  or  at  least  to  deny 
that  employees  may  lawfully  strike  to  enforce  demands  which  they 
deem  reasonable  and  just,  if  in  fact  the  demands  are  not  such  as  the 
carrier  ought  to  grant.  It  is  plain  that  a  strike  must  be  due  to  a 
fault  on  one  side  or  the  other,  in  order  to  make  a  carrier  liable  for 
mere  delay  in  transporting  goods  under  an  implied  agreement  to 
carry  them  with  reasonable  despatch,  if  the  carrier,  notwithstanding 
the  strike,  has  made  all  reasonable  efforts  to  perform  the  service,  be- 
cause the  implied  duty  to  carry  with  all  reasonable  despateh  does  not 
require  anything  impossible  or  unreasonable.     In  short,  the  liability 

the  employees  refuse  to  work  or  perform  So,  in  Blackstoch  v.  New  York  &  E. 
their  usual  employment,  it  will  not  re-  R.  Co.  (1859)  20  N.  Y.  48,  75  Am.  Dec. 
lease  the  company  or  the  carrier  from  372,  a  strike  of  railroad  engineers  con- 
the  responsibility  of  his  contract.  It  tinuing  for  fourteen  days,  during  which 
may  be  his  misfortune,  but  third  per-  the  railroad  company  used  diligent  ef- 
sona  are  not  to  suffer  thereby.  His  lia-  forts  to  procure  other  engineers  to  run 
bility  is  all  the  same  whether  he  could  its  trains,  but  without  success,  was  held 
get  others  to  supply  their  places  or  to  render  the  railroad  company  liable 
not."  But  it  does  not  certainly  appear  for  the  damages  to  potatoes  which  by 
that  there  was  any  explicit  agreement  reason  of  the  delay  became  unmerchant- 
as  to  the  time  within  which  the  trans-  able  and  nearly  worthless.  The  court 
portation  was  to  be  made.  On  the  con-  says:  "The  excuse  arises  wholly  out  of 
trary  it  is  said  in  the  opinion  that  the  misconduct  of  the  defendant's  serv- 
plaintiff  alleged  that  the  property  ants,  who  wrongfully  refused  to  per- 
shipped,  consisting  of  potatoes,  was  to  form  their  duty,  and  thus  deprived  the 
be  conveyed  "with  reasonable  speed  and  defendants,  for  the  time,  of  the  ability 
despatch,"  although  it  was  further  al-  to  send  forward  the  property."  And 
leged  that  defendant  undertook  to  de-  again:  "Assuming,  then,  that  abandon- 
liver  them  the  next  day,  and  there  was  ing  their  work  was  a  breach  of  contract 
some  evidence  on  this  point  which  the  on  the  part  of  the  engineers,  they  by 
court  says  was  fairly  submitted  to  the  that  act  became  responsible  to  the  de- 
jury.  In  this  case  the  strike  was  not  fendants  for  all  its  direct  consequences." 
based  on  any  dispute  as  to  wages,  but  And  still  further:  "The  only  answer 
was  caused  by  the  employment  of  an  en-  which  they  are  able  to  make  to  the  de- 
gineer  who  did  not  belong  to  the  broth-  raand  for  compensation  is  that  the  fail- 
erhood  of  the  strikers,  and  their  places  ure  was  caused  by  the  misconduct  of 
were  supplied  as  rapidly  as  the  carrier  their  servants." 
could  get  others  to  ta!:e  them. 
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of  the  carrier  in  such  a  case  must  rest  on  its  own  fault  or  the  fault 
of  its  employees  in  causing  the  strike,  or  else  it  must  rest  (in  the 
absence  of  an  express  agreement  as  to  the  time  of  transportation) 
upon  its  failure  to  exercise  due  diligence  in  performing  the  service 
notwithstanding  the  strike. 

But  even  if  striking  employees  are  in  fault  in  abandoning  their 
work,  there  may  be  a  question  how  long  the  effect  of  this  misconduct 
will  extend  for  the  purpose  of  charging  the  carrier  with  liability  for 
it.  After  they  cease  to  be  employees,  how  long  will  the  fact  of 
their  previous  employment  and  breach  of  duty  operate  to  charge  the 
carrier  with  responsibility  for  such  misconduct?  Will  it  make  the 
carrier  liable  for  failure  or  delay  in  the  transportation  of  goods 
offered  for  shipment  after  the  former  employees  have  left  the  car- 
rier's service?  These  questions  do  not  seem  to  have  been  yet  con- 
sidered by  any  of  the  courts.  But  whatever  may  be  the  true  rule  as 
to  the  carrier's  liability  when  not  itself  in  fault,  there  can  be  no  ques- 
tion that  the  carrier  is  required  at  least  to  exercise  due  diligence. 

But  the  objections  above  stated  do  not  apply  to  the  line  of  cases 
which  hold  that  the  wilful  refusal  of  employees  to  do  their  duty,  with- 
out leaving  the  carrier's  employ,  renders  the  carrier  liable  for  delay 
thereby  resulting.' 

7  The  wilful  refusal  of  the  employees  oumstances ;  the  court  saying :  "A  com- 

of  a  railroad  company  to  do  their  full  mon  carrier  cannot  avoid  its  responsi- 

duty,   although   they   do  not  join  in  a  bility   for  damages   resulting  from  un- 

strike   which   is  going  on,   renders   the  reasonable    delay    in    transportation   of 

carrier  liable  for  delay  caused  by  such  goods  received  by  it  for  shipment,  upon 

wrongful    conduct,    where    the    carrier  the  ground  that  its  employees  refused 

does  not  discharge  the  disobedient  em-  to  perform  their  usual  duties.     In  such 

ployees.      If    they    refuse    to    do   their  case  the  delay  is  held  to  result  from  the 

duty    the    company    should     discharge  fault  of  the  employees  of  the  common 

them,  and  use  every  endeavor  to  secure  carrier,    for    which    fault   the    common 

new  men  who  are  competent  and  willing  carrier  is  responsible." 

to  perform  the  services  that  they  ought  A  carrier  of  live  stock  cannot  escape 

to   render.      Central  R.   &   Bkg.   Go.  v.  liability    for    a    delay    because    the    en- 

(leorgia  Fruit  &  Vegetable  Exch.  (1893)  gineer  refused  to  continue  the  transpor- 

91  Ga.  389,   17   S.  E.  904.  tation  for  lack  of  rest,  although  upon 

In  Sinsabaugh  v.  Cleveland,  C.  C.  d  such  refusal  it  exercises  ordinary  care 
St.  L.  R.  Co.  (1909)  149  111.  App.  430,  to  secure  another  engineer;  since  the 
where,  as  an  excuse  for  and  in  justifi-  first  engineer  is  such  an  agent  of  the 
cation  of  delay  in  not  transporting  live  carrier  selected  to  carry  out  its  con- 
stock  within  a  reasonable  time,  the  car-  tract  with  the  shipper  that  his  act  or 
rier  offered  to  show  that  a  fireman  in  omission  in  failing  or  refusing  prompt- 
its  employ  suddenly  and  without  notice  ly  to  transport  the  live  stock  must  bo 
refused  to  perform  his  duties,  whereby  regarded  as  the  act  or  omission  of  the 
it  was  unable  to  move  the  train  until  carrier.  Missouri,  K.  <i  T.  R.  Co.  v. 
another  fireman  could  be  secured,  and  Woods  ( 1909 )  —  Tex.  Civ.  App.  — , 
that  it  exercised  reasonable  diligence  to  117  S.  W.  196. 

secure  the  services  of  another  fireman,  In  International  d   G.   N.  R.   Co.  v. 

it  was  held  that  the  trial  court  properly  Server    (1889)    3   Tex.   App.   Civ.   Cas. 

refused   to   permit   proof   of   these   cir-  (Willson)    534,    it   is   said   that  where 
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c.  Violence  or  intimidation. — It  has  been  very  generally  held 
that  a  carrier  which  has  employees  ready  and  willing  to  man- 
age its  trains  and  carry  forward  property  which  it  has  received 
for  transportation,  and  thus  to  perform  its  contract  and  dis- 
charge its  duty,  is  not  liable  for  damages  caused  by  delay  in  doing  so, 
if  the  delay  is  caused  by  mob  violence  of  strikers,  which  the  carrier 
cannot  by  reasonable  efforts  overcome,'  — especially  if  the  intimida- 
tion or  violence  cannot  be  prevented  by  tho  civil  authorities  and  the 


the  delay  is  caused  merely  by  the  re- 
fusal of  the  employees  of  a  carrier  to 
perform  their  duties  as  such  the  car- 
rier   is    liable    for   the    delay. 

'  Oeismer  v.  Lake  Shore  <&  M.  8.  R. 
Go.  (1886)  102  N.  Y.  563,  55  Am.  Rep. 
837,  7  N.  E.  828,  reversing  (1884)  34 
Hun,  50;  Little  v.  Fargo  (1887)  43 
Hun,  233;  International  i  G.  N.  R.  Co. 
V.  Tisdale  (1889)  74  Tex.  8,  4  L.R.A. 
545,  11  S.  W.  900;  Gulf,  C.  &  8.  F.  R. 
Co.  V.  Gatewood  (1890)  79  Tex.  89,  10 
L.R.A.  419,  14  S.  W.  913;  Missouri  P. 
R.  Go.  V.  Levi  (1889)  4  Tex.  App.  Civ. 
Cas.  (Willson)  29,  14  S.  W.  1062;  Gulf, 
C.  &  8.  F.  R.  Co.  V.  Levi  (1890)  76  Tex. 
337,  8  L.R.A.  323,  18  Am.  St.  Rep.  45, 
13  S.  W.  191;  International  &  G.  N.  R. 
Co.  V.  Server  (1889)  3  Tex.  App.  Civ. 
Cas.  (Willson)  534;  Haas  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  (1888)  81  Ga. 
792,  7  S.  E.  629;  Pittsburgh,  Ft.  W.  <t 
C.  R.  Co.  v.  Hazen  ( 1876 )  84  111.  36,  25 
Am.  Rep.  422;  Indianapolis  dc  St.  L.  R. 
Co.  V.  Juntgen  ( 1881 )  10  111.  App.  295 ; 
Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Hollo- 
tcell  (1879)  65  Ind.  188,  32  Am.  Rep. 
63;  Lake  Shore  £  M.  S.  R.  Co.  v.  Berv 
nett  (1883)  89  Ind.  457;  Louisville  & 
N.  R.  Co.  v.  Bell  (1891)  13  Ky.  L.  Rep. 
393;  Louisville  <f  N.  R.  Go.  v.  Thomp- 
son (1892)  13  Ky.  L.  Rep.  973;  Galves- 
ton, H.  &  8.  A.  R.  Go.  V.  Karrer  (1908) 
—  Tex.  Civ.  App.  — ,  109  S.  W.  440. 

In  Geismer  v.  Lake  Shore  dc  M.  8.  R. 
Co.  (1886)  102  N.  Y.  563,  55  Am.  Rep. 
837,  7  N.  E.  828,  the  court  said:  "In 
the  absence  of  special  contract  there  is 
no  absolute  duty  resting  upon  a  rail- 
road carrier  to  deliver  the  goods  in- 
trusted to  it  within  vphat,  under  ordi- 
nary circumstances,  would  be  a  reason- 
able time.  Not  only  storms  and  floods 
and  other  natural  causes  may  excuse 
delay,  but  the  conduct  of  men  may  also 
do  so.  An  incendiary  may  burn  down 
a  bridge,  a  mob  may  tear  up  the  tracks, 
or  disable  the  rolling  stock,  or  interpose 


irresistible  force  or  overpowering  in- 
timidation, and  the  only  duty  resting 
upon  the  carrier,  not  otherwise  in  fault, 
is  to  use  reasonable  efforts  and  due  dili- 
gence to  overcome  tlie  obstacles  thus 
interposed  and  to  forward  the  goods  to 
their   destination. 

"While  the  court  below  conceded  this 
to  be  the  general  rule,  it  did  not  give 
the  defendant  the  benefit  of  it  because 
it  held  that  the  men  engaged  in  the  vio- 
lent and  riotous  resistance  to  the  de- 
fendant were  its  employees  for  whose 
conduct  it  was  responsible,  and  in  that 
holding  was  the  fundamental  error  com- 
mitted by  it.  It  is  true  that  these  men 
had  been  in  the  employment  of  the  de- 
fendant. But  they  left  and  abandoned 
that  employment.  They  ceased  to  be  in 
it»  service  or  in  any  sense  its  agents, 
for  whose  conduct  it  was  responsible. 
They  not  only  refused  to  obey  its  orders 
or  to  render  it  any  service,  but  they 
wilfully  arrayed  themselves  in  posi- 
tive hostility  against  it,  and  intimi- 
dated and  defeated  the  efforts  of  em- 
ployees who  were  willing  to  serve  it. 
They  became  a  mob  of  vicious  law 
breakers,  to  be  dealt  with  by  the  govern- 
ment, whose  duty  it  was,  by  the  use  of 
adequate  force,  to  restore  order,  enforce 
proper  respect  for  private  property  and 
private  rights  and  obedience  to  law.  If 
they  had  burned  down  bridges,  torn  up 
tracks,  or  gone  into  passenger  cars  and 
assaulted  passengers,  upon  what  prin- 
ciple could  it  be  held  that  as  to  such 
acts  they  were  the  employees  of  the 
defendant  for  whom  it  was  responsible? 
If  they  had  sued  the  defendant  for 
wages  for  the  eleven  days  when  they 
were  thus  engaged  in  blocking  its  busi- 
ness, no  one  will  claim  that  they  would 
have  recovered.  It  matters  not,  if  it  be 
true,  that  the  strike  was  conceived  and 
organized  while  the  strikers  were  in  the 
employment  of  the  defendant.  In  doing 
that   they  were  not   in   its   service,   or 
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carrier  is  not  itself  in  fault.*  The  fact  that  the  men  whose  violence 
causes  the  delay  had  but  a  short  time  before  been  employed  by  the 
carrier  will  not  render  it  liable  for  the  result  of  their  lawless  vio- 
lence.*" 

The  only  duty  resting  upon  the  carrier  (if  not  otherwise  in  fault) 
in  such  a  case  is  to  use  reasonable  diligence  to  overcome  the  obstacles 
interposed,  and  forward  the  goods.  A  failure  to  use  such  diligence  is 
negligence  which  renders  the  carrier  liable  for  delay.**  While  the 
carrier  is  not  bound  to  call  at  once  upon  the  civil  and  military  au- 


seeking  to  promote  its  interests  or  to 
discharge  any  duty  they  owed  it,  but 
they  were  engaged  in  a  matter  entirely 
outside  of  their  emjiloyment,  and  seek- 
ing their  own  ends  and  not  the  inter- 
ests of  the  defendant.  The  mischief  did 
not  come  from  the  strike,  from  the  re- 
fusal of  the  employees  to  work,  but 
from  their  violent  and  unlawful  con- 
duct after  they  had  abandoned  the  serv- 
ice of  the  defendant.  .  .  .  The  cases 
of  Weed  v.  Panama  R.  Go.  (1858)  17 
N.  Y.  362,  72  Am.  Dec.  474,  and  Black- 
stock  V.  New  York  &  E.  R.  Co.  ( 1857 )  1 
Bosw.  77,  affirmed  in  (1859)  20  N.  Y. 
48,  75  Am.  Dec.  372,  do  not  sustain  the 
plaintiff's  contention  here.  If  in  this 
case  the  employees  of  the  defendant  had 
simply  refused  to  discharge  their  du- 
ties, or  to  work,  or  had  suddenly  aban- 
doned its  service,  offering  no  violence, 
and  causing  no  forcible  obstruction  to 
iits  business,  those  authorities  could 
lliave  been  cited  for  the  maintenance  of 
an  action  upon  principles  stated  in  the 
.opinions  in  those  cases." 

LoM  by  reason  of  the  fall  in  the  price 
lof  the  goods  during  delay  caused  by  a 
strike  in  which  the  carrier,  although 
having  sufficient  employees,  was  unable, 
because  of  intimidation  and  violence,  to 
perform  the  services,  is  a  part  of  the 
damages  from  delay  for  which  the  car- 
rier is  not  liable.  Haas  v.  Kansas  City, 
Ft.  8.  &  a.  R.  Co.  (1888)  81  Ga.  792, 
7  S.  E.  629;  Gulf,  C.  &  8.  F.  R.  Go.  v. 
Levi  (1890)  76  Tex.  337,  8  L.R.A.  323, 
18  Am.  St.  Rep.  45,  13  S.  W.   191. 

The  same  is  true  of  loss  of  the  use  of 
live  stock  during  the  detention  caused 
by  such  strike.  International  &  G.  N. 
R.  Go.  V.  Tisdale  (1889)  74  Tex.  8,  4 
Ii.R.A.  548,  11  S.  W.  900. 

And  it  seems  to  be  true  also  of  the 
entire  loss  of  a  part  of  the  live  stock, 
vvhich   died    on   the    route   as   a   conse- 


quence of  the  delay.  Bartlett  v.  Pitts- 
burgh,  C.  &  8t.  L.  R.  Co.  ( 1883 )  94  Ind. 
281. 

So,  as  to  losses  arising  from  a  dete- 
rioration in  their  quality,  on  account  of 
their  perishable  nature,  during  the  time 
of  transit.  Gulf,  C.  &  8.  F.  R.  Co.  v. 
Levi  (1890)  76  Tex.  337,  8  L.R.A.  323, 
18  Am.  St.  Rep.  45,  13  S.  W.  191;  Mis- 
souri P.  R.  Go.  V.  Levi  (1889)  4  Tex. 
App.  Civ.  Cas.  (Willson)  29,  14  S.  W. 
1062. 

And  even  as  to  fruit  which  became 
entirely  worthless  during  the  delay. 
Missouri  P.  R.  Co.  v.  Levi,  supra. 

9  Louisville  &  N.  R.  Go.  v.  Bell 
(1891)  13  Ky.  L.  Rep.  393;  and  Louis- 
ville d  Jf.  R.  Go.  V.  Thompson  (1892) 
13  Ky.  L.  Rep.  973,  supra. 

i-0  Pittsburgh,  Ft.  W.  d  G.  R.  Go.  v. 
Ilazen  (1876)  84  111.  36,  25  Am.  Rep. 
422;  and  see  also  the  excerpt  from  Geis- 
mer  v.  Lake  Shore  d  M.  8.  R.  Co. 
(1886)  102  N.  Y.  563,  55  Am.  Rep. 
837,  7  N.  E.  828,  set  forth  in  note  8, 
supra. 

11  International  d  G.  N.  R.  Go.  v. 
Server  (1889)  3  Tex.  App.  Civ.  Cas. 
(Willson)  534,  and  Missouri  P.  R.  Co. 
V.  Levi  (1889)  4  Tex.  App.  Civ.  Cas. 
(Willson)    29,  14  S.  W.  1062. 

If  a  carrier  attempts  to  excuse  delay 
in  transporting  freight  by  showing  the 
existence  of  a  strike  among  employees 
at  a  terminal,  the  shipper  may  show  the 
means  taken  by  other  carriers  to  avoid 
the  effects  of  the  strike.  Parker  v.  At- 
lantic Coast  Line  R.  Go.  ( 1903 )  133  N. 
C.  335,  63  L.R.A.  827,  45  N.  E.  658. 

The  question  of  diligence  or  negli- 
gence of  a  carrier  in  case  of  delay  in 
transportation  alleged  to  be  rendered 
inevitable  by  a  mcA  of  strikers  is  for 
the  jury.  Little  v.  Fargo  (1887)  43 
Hun,  233. 
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thorities  for  protection/*  it  has  been  held  that  the  failure  of  a  railroad 
company  to  call  upon  the  civil  authorities  to  suppress  a  strike  until  it 
has  continued  for  a  month  or  more  is  a  failure  to  use  reasonable  dili- 
gence, and  will  prevent  the  carrier  from  being  relieved  against  liabil- 
ity for  a  delay  in  transportation  of  goods  during  the  meantime.^' 

The  fact  that  the  strike  was  caused  by  a  reduction  of  wages  will 
not  render  the  carrier  liable  for  delay  caused  by  mob  violence  on  the 
part  of  the  strikers,  where  the  reduction  was  made  in  good  faith  and 
upon  just  and  reasonable  business  principles.^*  ISTor  is  it  under  any 
duty  to  yield  to  the  demands  of  the  strikers,  where  such  demands  are 
not  reasonable.^' 


12  In  Sterling  v.  St.  Louis,  I.  M.  <&  S. 
R.  Go.  (1905)  38  Tex.  Civ.  App.  451, 
S6  S.  W.  655,  it  waa  held  that  the  court 
below  properly  refused  to  give  a  re- 
quested instruction  practically  to  the 
■effect  that  a  carrier  is  required  to  use 
all  available  means,  and,  by  calling  up- 
on the  civil  and  military  authorities,  to 
control  the  train,  and  to  quell  the  strike 
and  control  and  influence  the  mob,  in 
order  to  expedite  a  shipment. 

In  Galveston,  B.  &  S.  A.  R.  Co.  v. 
Karrer  (1908)  —  Tex.  Civ.  App.  — , 
109  S.  W.  440,  an  action  for  damages 
accruing  from  a  railroad's  refusal  to 
accept  for  shipment  certain  cattle  ten- 
dered to  it,  it  was  held  that  an  answer 
alleging  that  all  of  the  regular  firemen 
in  the  employ  of  defendant  were  en- 
gaged in  a  general  strike  on  its  line 
when  the  cattle  were  tendered  for  ship- 
ment, and  that  the  movement  of  its 
trains  was  greatly  embarrassed,  and  in 
many  instances  entirely  terminated; 
that  the  strikers  prevented  it  "by  di- 
verse violent  and  unlawful  means"  from 
employing  other  persons  as  firemen,  and 
prevented  it  from  moving  its  trains  or 
-transacting  its  business  as  a  common 
<3arrier,  in  consequence  of  which  defend- 
ant was  wholly  unable  to  transport 
freight  and  especially  live  stock  and 
perishable  goods, — sufficiently  set  forth 
a  defense  of  inability  to  transport  the 
cattle,  although  it  did  not  show  that 
the  strike  could  not  have  been  pre- 
vented by  either  the  company  or  the 
civil  authorities,  or  that  the  defendant 
<!0uld  not  have  controlled  the  same  by 
any  means  at  its  command,  nor  that  the 
state  by  its  authority  or  power,  after 
■being  applied  to  by  defendant,  could 
not  control  said  strike. 


13  International  &  G.  N.  R.  Co.  v. 
Server  (1889)  3  Tex.  App.  Civ.  Cas. 
(Willson)   534. 

1*  The  fact  that  a  railroad  company 
has  reduced  the  wages  of  its  employees 
cannot  be  held  to  Justify  or  excuse  a 
mob  composed  of  indiscriminate  per- 
sons in  stopping  a  train  of  cars  and 
in  delaying  the  receiving  of  goods  and 
the  transportation  of  freights;  nor  can 
the  railroad  company  be  held  responsi- 
ble for  the  consequences  of  such  unlaw- 
ful proceedings  when  they  cause  such 
delays.  Pittsburgh,  C.  A  St.  L.  R.  Go. 
V.  Hollowell  (1879)  65  Ind.  J  88,  32  Am. 
Rep.  63;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Bennett  (1883)  89  Ind.  457;  and  Geis- 
mer  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1886)  102  N.  Y.  563,  55  Am.  Rep. 
837,  7  N.  E.  828. 

See  also,  in  this  connection,  cases  set 
out  in  §  2764,  note  31,  post. 

15  In  Indianapolis  &  St.  L.  R.  Co.  v. 
Juntgen  (1881)  10  111.  App.  295,  the 
court  said :  "We  cannot  yield  our  assent 
to  the  argument  that  appellant  was 
bound  to  yield  to  the  demands  of  the 
strikers  in  respect  to  their  wages,  rath- 
er than  subject  appellees  to  damage 
from  delay,  even  thougli  such  strikers 
had  been  in  their  own  employment  up 
to  the  time  of  the  strike.  But  the  dis- 
cussion of  this  point  is  unnecessary  un- 
der the  circumstances  of  tliis  case,  for 
it  sufficiently  appears  that  there  were 
men  on  duty  sufficient  to  have  taken 
the  train  forward  except  for  the  strik- 
ers, and  if  every  employee  the  Lake 
Shore  road  had,  had  been  willing  to 
work,  there  was  still  a  force  of  strikers 
sufficiently  strong  to  have  overpowered 
them." 

The  statement  in  the  text  is  also  sup- 
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In  one  instance  '*  the  existence  of  a  mob  was  held  to  be  insufficient 
to  relieve  a  carrier  from  the  burden  of  a  special  contract  for  the 
transportation  of  live  stock  to  a  certain  place,  with  the  privilege  of 
taking  them  further.  This  does  not  seem  to  be  a  case  of  mere  delay, 
but  of  an  entire  failure  to  carry  out  that  part  of  the  contract  for  which 
the  shipper  had  an  option. 

d.  Strike  on  connecting  line. — A  strike  of  employees  upon  a  con- 
necting line  over  which  a  railroad  company  has,  and  can  exercise,  no 
control,  when  it  suspends  all  operation  of  and  running  of  trains  upon 
the  connecting  line,  may  be  sufficient  to  relieve  a  railroad  company 
from  liability  for  delay  in  the  transportation  of  freight." 

2761.  — to  transport  without  deviation. —  It  has  been  held  that  a 
carrier  is  not  liable  for  injuries  resulting  from  a  failure  to  ship  over 
the  usual  route,  where  such  shipment  is  rendered  impossible  by  a 
strike  of  its  employees.' 

2762.  Duty  as  to  telegrams.—  The  few  decisions  on  this  branch  of 
the  subject  are  not  wholly  consistent. 

Thus,  it  is  held  in  one  case  that  where  the  agent  of  a  telegraph  com- 
pany receiving  a  message  for  transmission  said  nothing  in  regard  to 
the  message  being  subject  to  delay  on  account  of  a  strike  until  after 
he  had  accepted  and  transmitted  it,  and  such  agent  accepted  the  toll 
from  the  sender,  and  informed  him  that  he  had  gotten  the  message 
off,  without  mentioning  any  limitation  on  the  liability  of  the  com- 
pany, the  fact  that  some  of  the  company's  employees  were  on  a  strike 
was  not  available  as  a  defense  in  an  action  for  failure  to  deliver  the 
message  within  a  reasonable  time.' 

In  another  case,  in  which  plaintiff  alleged  that  at  the  time  of  filing 

ported  by  The  Toronto   (1008)   168  Fed.  was  treated  as  immaterial,  and  the  case 

386;    Wood  v.   Keyser    (1897)    84   Fed.  disposed  of  as  if  the  strike  was  on  the 

688   (affirmed  without  opinion  in  [1898]  line  of  the  carrier  whose  liability  was 

31  C.  C.  A.  358,  59  U.  S.  App.  202,  87  under  discussion.     This  was  the  case  in 

Fed.    1007 )  ;    Hawhhurst   8.    8.    Go.    v.  lAttle  v.  Fargo    ( 1887 )    43   Hun,   233 ; 

Keyser    (1897)    84   Fed.   693    (affirmed  Haas  v.   Kansas  City,   Ft.  8    &   G.  S, 

without  opinion  in   [1898]   31  C.  C.  A.  Co.    (1888)    81   Ga.   792,   7   S.   E.   629:" 

347,  59  U.  S.  App.  211,  87  Fed.  1005),  Indianapolis  &  8t.  L.  R.  Co.  v.  Juntgen 

—all  of  which  are  set  forth  in  §  2764,  ( 1881 )    10  111.  App.  295 ;  International 

note  30,  post.  &   G.   N.  R.   Co.   v.   Tisdale    ( 1889 )    74 

ii  White  y.  Missouri  P.  R.  Go.  (1885)  Tex.   8,   4   L.R.A.   545,   11    S.   W.   900; 

19   Mo.   App.   400.  International  &  G.  N.  R.  Go.  v.  Server 

11  Southern    P.    R.    Go.    v.    Johnson  (1889)  3  Tex.  App.  Civ.  Cas.  (Willson) 

(1890)  4  Tex.  App.  Civ.  Cas.  (Willson)  534. 

69,  15  S.  W.   121;   Southern  P.  R.  Go.        l  Steiger    v.    Erie    R.    Co.    (1875)     5 

V.  Stell   (1890)   —  Tex.  App.  — ,  15  S.  Hun,  345. 
W-  122.  1  Western  V.  Teleg.   Co.  v.  McMorri» 

In  other  cases  the  strike  which  was  (1908)    158  Ala.  563,  132  Am.  St.  Rep. 

Iield  to  relieve  a  carrier  from  liability  46,  48   So.   349. 
was  on  a  connecting  line,  but  that  fact 
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a  message  he  asked  if  the  message  could  be  got  through  at  once,  and 
was  assured  that  it  could  be,  and  defendant  alleged  that  plaintiff  by 
signing  the  blank  on  -which  the  message  was  written  agreed  to  the  pro- 
vision on  the  back  of  the  blank  that  defendant  should  not  be  liable  for 
delay  due  to  strikers  or  others  acting  against  the  law,  and  it  was 
found  as  a  fact  that  there  was  neither  negligence  nor  wilfulness  in 
the  handling  of  the  telegram  at  the  place  where  it  was  despatched,  or 
at  the  place  where  it  was  received,  it  was  held  that  the  telegraph  com- 
pany was  not  liable  for  either  actual  or  punitive  damages  for  delay 
in  transmission  which  was  directly  caused  by  a  strike  of  its  em- 
ployees.* 

It  has  been  held  that  a  telegraph  company  is  liable  to  the  statutory 
penalty  for  not  receiving  and  transmitting  a  message,  where,  on  ac- 
count of  a  strike  of  its  operators  and  linemen,  which  caused  a  short 
and  insufficient  force  in  the  number  of  its  operators  and  employees,  it 
refused  to  accept  a  message  for  transmission  unless  the  sender  would 
agree  in  writing  that  it  be  stamped  "Accepted  subject  to  delay."  ' 


2  Sullivan  v.  Western  U.  Teleg.  Co. 
(1908)  82  S.  C.  569,  22  L.R.A.fN.S.) 
1214,  129  Am.  St.  Rep.  903,  64  S.  E. 
752,  17  Ann.  Cas.  238.  The  court  said: 
"The  rule  is  thus  stated  in  §  360  of 
.Tones  on  Telegraph  4  Telephone  Com- 
jjanies :  'Under  the  ancient  rule,  car- 
riers were  not  exonerated  for  losses 
caused  by  the  acts  of  mobs  or  other 
riotous  persons;  but  the  stringency  of 
this  rule  has  been  somewhat  relaxed  by 
the  more  modern  authorities.  They  are 
still  held  liable  for  all  losses  caused  by 
such  acts,  but  are  not  liable  for  loss  in 
the  transportation  of  goods  by  any  de- 
lay caused  thereby.  There  is  a  differ- 
ence, however,  in  the  application  of  this 
rule  to  carriers  and  to  telegraph  and 
telephone  companies.  As  a,  general  rule, 
the  latter  companies  are  not  liable  for 
losses  arising  from  acts  of  mobs  and 
other  riotous  persons.  The  acts  of  the 
mob  stand,  with  respect  to  these  com- 
panies, in  almost  the  same  category  as 
those  of  the  public  enemy.  The  differ- 
ent means  and  instrumentalities  through 
which  they  accomplish  their  respective 
corporate  purposes  bring  about  the  dif- 
ference in  the  application  of  this  rule. 
It  is  never  presumed  that  mobs  intend 
to  take  possession  of  goods  and  convert 
them  to  their  own  use;  and  the  tan- 
gible property  to  such  being  in  the  cus- 
tody of  the  carriers,  they  are  more  able 


to  protect  and  deliver  them  safely  to 
the  consignee;  and,  as  has  been  said, 
they  are  not  liable  for  losses  caused  by 
such  delay.  On  the  other  hand  tlie 
main  and  principal  objects  of  mobs  and 
other  riotous  persons  who  interfere  with 
the  business  of  telegraph  companies  is 
to  prevent  and  obstruct  the  transmis- 
sion of  news;  especially  until  they  shall 
have  accomplished  some  particular  pur- 
pose. As  has  often  been  said,  they  are- 
never  liable  as  insurers  unless  an  ex- 
press agreement  has  been  entered  into 
to  that  effect.  And  for  the  reason  that 
they  are  not  in  possession  of  the  tan- 
gible property  of  the  message  in  tran- 
sit, they  do  not  have  the  same  oppor- 
tunity to  protect  it  as  a  carrier  has  his. 
goods.  It  is  the  duty,  however,  of  these 
companies,  where  they  have  been  thus 
interfered  with,  to  make  a  reasonable 
effort  to  transmit  the  telegram  by  otlier 
lines  or  by  other  means;  and,  on  fail- 
ure to  do  so,  they  will  be  liable  for  all 
losses  suffered."  In  §  361  of  the  same 
work  it  is  said  that  'the  same  rule  ap- 
plies where  the  mob  is  composed  of  em- 
ployees of  the  company  who  are  on  a 
strike.'  The  testimony  shows  that  the 
delay  was  the  result  of  an  unavoidable 
cause,  in  so  far  as  the  company  was 
concerned." 

8  Marvin    v.    Western    U.    Teleg.    Co. 
(1883)    15    Chicago    Legal   News,    416. 
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2763.  Duty  or  obligation  to  load  or  unload  vessel. — Where  it  is 
stipulated  that  a  vessel  is  to  be  loaded  or  unloaded  within  a  specified 
number  of  days,  the  party  who  has  thus  undertaken  is  absolutely 
-obligated  to  perform,  and  is  not  excused  by  the  existence  of  a  strike 
which  renders  performance  impossible.'  So,  where  a  cargo  was 
shipped  under  a  bill  of  lading  incorporating  a  clause  in  the  charter 
party  which  fixed  a  certain  number  of  lay  days  for  unloading,  and 
allowed  other  days  for  demurrage,  without  any  exception  of  strikes, 
and  a  strike  of  dock  laborers  took  place  during  the  lay  days,  which 
hindered  the  unloading  until  after  the  expiration  of  the  lay  days,  it 
was  held  that  although  the  unloading  by  the  custom  of  the  port  was  to 
be  done  by  the  joint  act  of  the  shipowner  and  the  consignees,  as  the 
number  of  lay  days  were  fixed,  the  consignees  were  liable  to  pay  de- 
murrage notwithstanding  the  inability  of  the  shipowners,  owing  to  the 
strike,  to  do  their  part  of  the  unloading.* 

But  where  no  time  is  fixed  by  contract,  the  obligation  is  to  use  all 
reasonable  diligence  under  the  circumstances  which  exist  at  the  time, 
unless  those  circumstances  are  attributable  to  the  party's  own  con- 
duct.' 


The  court,  holding  the  company  liable, 
said :  "The  uses  and  benefits  of  the  f  ran- 
■chise  conferred  by  the  laws  of  the  state 
are  measurably  of  interest  to  the  public 
as  well  as  for  the  corporation;  and  the 
corporation  is  held  in  its  duty  to  the 
sender,  and  the  sender  is  entitled,  on 
the  presentation  of  his  message,  and 
the  payment  to  the  corporation  of  the 
compensation  established  by  it  for  its 
transmission,  to  have  the  same  trans- 
mitted through  its  electric  wires,  within 
a  reasonable  time  for  electric  transmis- 
sion, and  the  company  is  bound  to  fur- 
nish all  necessary  facilities  for  such 
transmission,  and  any  difference  which 
may  arise  between  the  company  and  its 
employees  in  respect  to  their  employ- 
ment are  subjects  with  which  the  sender 
has  nothing  to  do.  It  is  a  public  fran- 
chise, granted  to  the  company  for  the 
purpose  of  providing  a  mode  of  rapid 
transmission  of  messages  for  the  public, 
and  presijmably  [the  company]  engages 
on  its  part  to  use  it  in  such  manner  as 
will  accomplish  the  object  for  which 
the  legislature  designed  it.  On  assum- 
ing tlie  duty  of  the  functions  of  a  cor- 
porate body  under  state  authority,  for 
the  transaction  of  business  for  the  pub- 
lic, the  corporation  is  bound  to  supply 
all    the   necessary    facilities,    either    in 


material  or  labor,  to  transact  the  busi- 
ness which  by  the  terms  of  its  incor- 
poration it  undertalces." 

1  It  is  said  by  Lord  Hersohell,  L.  C, 
in  rendering  the  decision  of  the  House  of 
Lords  in  Hick  v.  Raymond  [1893]  A.  C. 
22,  ( affirming  Hick  v.  Kodocanachi 
[1891]  2  Q.  B.  63«)  :  "If  the  terms  of 
the  bills  of  lading  had  required  the 
discharge  to  be  effected  in  any  particu- 
lar number  of  days,  it  is  quite  clear 
that  the  burden  of  the  delay  caused  by 
the  difficulty  of  obtaining  labor  would 
have  fallen  upon  them,  and  it  would 
have  been  no  answer  to  a  charge  that 
they  had  failed  to  fulfil  their  obligation, 
to  say  that  the  circumstances  had  ren- 
dered it  impossible  for  tliem  to  do  so." 

^  Budgett  v.  Binnington  [1891]  1  Q. 
B.  35,  60  L.  J.  Q.  B.  N.  S.  1,  39  Week. 
Rep.  131,  G  Asp.  Mar.  L.  Cas.  592,  af- 
firming (1890)  L.  R.  25  Q.  B.  Div.  320. 

s  "Where  no  time  for  unloading  is 
fixed  by  contract,  thp  merchant's  obliga- 
tion is,  in  my  opinion,  to  use  all  rea- 
sonable diligence  under  the  circum- 
stances which  exist  at  the  time  of  un- 
loading, unless,  imdeed,  .  .  .  those 
circumstances  are  attributable  to  his 
own  conduct.  Unless  he  has  caused  the 
delay,  or  unless  it  has  been  caused  by 
his  agents  or  servants,  he  is  in  no  de- 
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It  has  accordingly  been  held  that  the  implied  obligation  of  the  con- 
signees of  a  cargo  to  unload  within  a  reasonable  time  was  not  violated 
where  the  delay  was  caused  by  a  strike  of  dock  laborers  in  the  service 
of  a  dock  company  which  the  consignees  had  employed  to  discharge  the 
vessel,  and  it  was  found  that  during  the  whole  time  for  which  the  dis- 
charge was  interrupted  the  dock  company  was  unable  to  supply  labor 
to  effect  it,  and  that  it  was  not  possible  for  the  consignees  either  to  find 
any  other  person  to  provide  the  labor,  or  themselves  to  obtain  the 
necessary  labor  in  any  other  way.* 

The  custom  of  a  port  as  to  the  time  of  discharge,  though  entering 
into  a  charter  silent  as  to  time,  does  not  render  the  charterer  liable 
to  the  owner  for  damages  for  detention  because  of  a  strike  of  his 
laborers,  and  such  subsequent  intimidation  and  violence  on  their 
part  as  prevents  other  willing  workmen  from  supplying  their  places.^ 

It  has  been  held  that  a  charterer  in  agreeing  that  the  cargo  is  to  be 
"taken  from  alongside  the  vessel  at  port  of  loading  and  discharged  at 
charterer's  risk  and  expense"  does  not  assume  the  risk  of  not  being 
able  to  find  the  labor  necessary  to  take  the  cargo  from  alongside  the 
vessel  because  of  an  unforeseen  and  extraordinary  event,  such  as  a 


fault,  and  the  loss  to  the  shipowner 
must  be  borne  by  him,  not  because  he  is 
in  fault,  but  because  he  is  unable  to 
show  any  default  on  the  part  of  the 
cargo  owner  rendering  him  liable  for 
the  delay  from  which  the  shipowner  has 
suffered.  It  sounds  reasonable  to  say 
that  he  who  has  to  find  labor  must  take 
the  risk  of  the  labor  market;  but  this 
proposition  does  not  solve  the  difficulty; 
it  leaves  out  of  sight  the  time  within 
which  the  labor  has  to  be  found.  The 
conclusion  at  which  I  have  arrived  is 
in  harmony  with  the  ordinary  course  of 
business;  for  there  are  two  well-known 
forms  of  contracts,  one  with  and  the 
other  without  a  specified  number  of 
days  for  unloading.  If  the  first  form  is 
used,  the  risk  of  a  strike  falls  on  the 
merchant ;  if  the  second  form  is  used,  it 
does  not,  and  the  risk  falls  on  the  ship- 
owner, not  because  he  has  agreed  to 
bear  it,  but  because  he  is  unable  to 
throw  it  on  the  merchant."  Per  Lind- 
ley,  L.  J.,  in  Hick  v.  RodocanacM 
[1891]  2  Q.  B.  638  (affirmed  by  the 
House  of  Lords  as  Hick  v.  Raymond 
[1893]  A.  C.  22.) 

iHick  V.  Raymond  [1893]  A.  C.  22, 
62  L.  J.  0-  B.  N.  S.  98,  1  Reports, 
125    68  L.  T.  N.  S.  175,  41  Week.  Rep. 


384,  7  Asp.  Mar.  L.  Cas.  233,  affirming 
[1891]  2  Q.  B.  638,  61  L.  J.  Q.  B.  N.  S. 
42,  40  Week.  Rep.  161,  7  Asp.  Mar.  L. 
Cas.   97,   56   J.   P.   54. 

A  charter  party  calling  for  the  dis- 
charge of  a  cargo  "with  all  despatch,  as 
customary,  and  ten  days  on  demurrage 
over  and  above  the  said  lying  days,  at 
6d.  per  nett  register  ton  per  day,"  was 
construed  in  Castlegate  S.  8.  Co.  v. 
Dempsey  [1892]  1  Q.  B.  854,  61  L.  J. 
Q.  B.  N.  S.  620,  66  L.  T.  N.  S.  742,  40 
Week.  Rep.  533,  7  Asp.  Mar.  L.  Cas. 
186,  reversing  [1892]  1  Q.  B.  54,  not  to 
fix  any  definite  time  within  which  the 
cargo  must  be  discharged,  and  there- 
fore the  charterers  were  held  not  to  be 
liable  to  the  shipowners  in  respect  of  a 
delay  which  occurred  in  discharging  the 
cargo  by  reason  of  a  strike  of  dock 
laborers.  The  whole  question  was  re- 
garded as  turning  entirely  on  the  true 
construction  of  a  charter  party  which 
case  there  was  a  definite  time  fixed 
ror  the  discharge. 

5  Smpire  Transp.  Co.  v.  Philadelphia 
would  make  the  charterers  liable  only  in 
d  R.  Coal  &  I.  Co.  (1896)  35  L.R.A. 
623,  23  C.  C.  A.  564,  40  U.  S.  App.  157, 
77   Fed.  919. 
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strike,  but  is  liable  only  for  such  delay  as  is  unreasonable  under  the 
circumstances  existing  at  the  time.® 

A  provision  in  a  charter  party,  "Charterer's  stevedores  to  be  em- 
ployed in  loading,"  does  not  impose  upon  the  charterer  any  obliga- 
tion either  to  furnish  stevedores  or  to  load  the  vessel,  but  merely 
gives  the  charterer  a  privilege  or  option,  v^hich  he  may  or  may  not 
exercise ;  and  v^here  the  charterer  designates  a  stevedore  who  de- 
clines to  act,  in  consequence  of  a  strike,  it  becomes  the  duty  of  the 
master  to  load,  and  the  charterer  is  not  liable  to  pay  demurrage  for 
the  delay.'' 

But  the  party  vpho  is  bound  to  load  or  unload  is  liable  for  delay 
occasioned  by  a  strike  which  it  is  within  his  power  to  terminate  by 
acceding  to  the  demands  of  the  strikers,'  unless  such  demands  are 
unjustly  and  unreasonably  made.* 

2764.  Construction  and  effect  of  contractual  provisions  against  lia- 
bility for  non-performance  occasioned  by  strikes. —  a.  Generally. — The 
obligation  which  would  otherwise  exist  under  contracts  for  the  per- 
formance of  work,  or  of  sale,  or  charter  parties,  or  bills  of  lading,  is 


e  Marshall  v.  McNear  (1903)  121 
Fed.  428. 

7  Harrington  v.  American  Tie  &  Lum- 
ber Co.  (1911)  107  C.  C.  A.  575,  185 
Fed.  475. 

8  In  Brown  v.  Certain  Tons  of  Coal 
(1888)  34  Fed.  913,  it  was  held  that  a 
delay  of  the  consignee  in  unloading  a 
ship,  caused  by  a  difference  between  him 
and  his  employees  as  to  the  price  to  be 
paid  them,  during  which  he  permitted 
the  vessel  to  lie  at  the  dock  until  he 
could  coerce  the  employees  to  accept 
the  former  rate  of  wages  instead  of  tlie 
rate  demanded  by  them,  was  not  jus- 
tifiable, and  that  the  cargo  was  accord- 
ingly  subject  to   demurrage. 

9  In  Empire  Transp.  Co.  v.  Philadel- 
phia &  R.  Goal  &  I.  Co.  ( 1896 )  35  L.R.A. 
fi23,  23  C.  C.  A.  564,  40  U.  S.  App.  157, 
77  Fed.  919,  the  refusal  to  pay  50  cents 
instead  of  40  cents  an  hour,  as  demand- 
ed by  workman  engaged  on  coal  docks 
who  suddenly  abandoned  their  employ- 
ment without  warning  at  a.  critical  time 
in  the  conduct  of  their  employer's  busi- 
ness, when  the  demand  as  to  wages  was 
coupled  with  a  demand  for  an  agree- 
ment that  other  workmen  should  not  be 
preferred  as  employees,  and  the  strikers 
had  banded  themselves  together  to  pre- 
vent by  intimidation  and  violence  the 


employment  of  other  workmen,  was  held 
not  a  ground  of  making  the  employer 
liable  for  lack  of  reasonable  diligence 
in  unloading  vessels;  and  the  court 
says  there  is  nothing  in  Broion  v.  Cer- 
tain Tons  of  Coal  (1888)  34  Fed.  913, 
in  conflict  with  this  decision. 

This  affirmed  the  decision  of  the  cir- 
cuit court,  which  said  that  the  strikers 
not  merely  quit  work,  but  by  threats 
and  intimidations  stopped  those  who 
were  willing  to  work,  in  order  to  coerce 
the  consignee  into  paying  50  cents  per 
hour  instead  of  40  cents,  coupling  with 
this  demand  another  to  the  effect  that 
the  rates  should  be  kept  up  for  a  year, 
and  that  every  dock  owner  in  Superior 
and  Duluth  should  become  a  party  to 
the  contract  before  any  boat  would  be 
unloaded.  The  court  says:  "Under 
these  circumstances  it  cannot  be  said 
that  the  claimant  was  bound  to  accede 
to  the  unjust  and  unreasonable  demands 
of  the  strikers,  and  bind  itself  to  pay 
for  a  whole  year  wages  largely  in  ex- 
cess of  the  going  rates.  There  is  no 
doubt  but  that  sufficient  men  could  have 
been  procured  to  unload  the  boat  but 
for  these  threats  and  intimidations." 
Empire  Transp.  Co.  v.  Philadelphia  & 
R.  Coal  d  I.   Co.    (1895)    70  Fed.  268. 
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often  qualified  by  a  provision  exonerating  the  contractor  from  lia- 
bility for  failure  to  perform,  occasioned  by  strikes.  Such  provisions 
have  given  rise  to  divers  questions  considered  in  this  section.  The 
-decisions  as  to  the  construction  and  effect  of  particular  provisions 
may  be  found  in  the  subjoined  footnote.^ 


1  In  construction  contracts. — A  stipu- 
lation in  a  contract  that  if  delays  in 
the  completion  of  the  work  should  be 
occasioned  by,  inter  alia,  strikes,  a  rea- 
^sonable  extension  of  time  for  the  com- 
pletion of  the  contract  should  be  made, 
■when  qualified  by  a  condition  that  time- 
ly notice  of  all  such  delays  should  be 
:given  by  the  contractor  to  the  other 
party,  does  not  of  itself  operate  to  re- 
lieve the  contractor  from  liability  for 
■delay  thereby  caused,  but  it  is  inciim- 
Tjent  upon  him  to  give  the  stipulated 
notice.  Florida  'Northern  B.  Co.  v. 
Southern  Supply  Co.  (1900)  112  Ga.  1, 
.^7  S.  E.  130;  Miller  v.  Norcross  (1904) 
•92  App.  Div.  352,  87  N.  Y.  Supp.  56; 
McNamara  v.  Skain  (1892)  23  Ont. 
Rep.  103. 

In  sales  contracts. — One  whose  con- 
tract to  furnish  coal  contains  a  stipula- 
tion that  in  the  event  of  a  strike  in  the 
mines  of  the  district  he  shall  not  be 
required  to  furnish  coal  of  the  grade 
■contracted  for,  but  may  furnish  in  lieu 
thereof  such  coal  as  he  can  obtain,  is 
"bound  to  furnish  coal  where  it  is  possi- 
"ble  to  procure  it,  even  though  only  by 
"the  exercise  of  great  diligence  and  J.t 
large  expense.  But,  the  seller  is  not 
liable  to  furnish  coal  where  he  is  wholly 
unable  to  procure  anv.  New  York  &  C. 
Gas  Goal  Co.  v.  Pittsburgh  ( 1897 )  6  Pa. 
Dist.  R.  122. 

In  Smokeless  Fuel  Go.  v.  Seaton 
(1906)  105  Va.  170,  52  S.  E.  829,  it 
•was  held  that  a  provision  in  a  contract 
for  the  sale  of  coal,  that  the  seller 
"would  use  every  effort  possible  toward 
completing  the  contract  in  a,  satisfac- 
tory manner  to  the  other  party,  but 
that  it  was  taken  "subject  to  strikes, 
accidents,  shortage  of  cars,  or  any  other 
causes  beyond  the  control  of  said  party 
of  the  first  part,"  clearly  meant  that 
the  seller  should  be  relieved  from  per- 
formance of  its  part  of  the  contract  if 
there  should  occur  a  strike  which  was 
so  far  beyond  its  control  as  to  make 
the  performance  of  the  contract  impos- 
sible. 

In  California  Canneries  Co.  v.  Pacific 


Sheet  Metal  Works  (1906)  144  Fed. 
886,  it  was  held  that,  where  a  contract 
to  sell  and  deliver  all  the  tin  cans  which 
should  be  used  in  the  buyer's  cannery 
at  San  Francisco  during  the  packing 
season,  to  be  delivered  in  daily  instal- 
ments, provided  that,  "if  the  seller 
shall  be  unable  to  perform  any  of  its 
obligations  under  this  contract  by  rea- 
son of  a  strike,  .  .  .  such  obliga- 
tions shall  at  once  terminate  and  cease," 
the  seller  was  not  liable  for  failure  to 
deliver  cans  on  a  day  when  its  employ- 
ees were  on  a  strike. 

In  Hardie-Tynes  Foundry  &  Mach. 
Co.  v.  Glen  Allen  Oil  Mill  (1904)  84 
lytiss.  259,  36  So.  262,  a  printed  clause 
in  a,  contract  for  the  delivery  of  an  en- 
gine on  a  certain  date  "unless  delayed 
by  strikes,  fires,  or  manufacturing  con- 
tingencies beyond  our  reasonable  con- 
trol," was  held  to  modify  a  manuscript 
addition  at  the  foot  of  the  document 
constituting  the  contract,  that  "it  is  un- 
dersood  that  the  above-described  en- 
gine will  be  shipped  August  15,  1902; 
failing  to  do  so  Hardie-Tynes  F.  &  M. 
Co.  agrees  to  pay  as  forfeit  $5  per  day 
for  every  day  behind  this  time." 

A  provision  in  a  contract  for  the  sale 
of  coal,  that  in  the  event  of  a  general 
strike  and  shut-down  of  the  mines  in 
the  district,  the  seller  should  furnish 
such  coal  as  he  might  obtain  from  other 
sources,  applies  only  in  case  of  a 
strike  coniined  to  that  district.  New 
York  d  C.  Gas  Goal  Co.  v.  Pittsburgh 
(1897)    6  Pa.   Dist.  R.   122. 

In  Garfield  £  P.  Coal  Co.  v.  Pennsyl- 
vania Coal  £  Coke  Co.  (1908)  199 
Mass.  22,  84  N.  E.  1020,  it  was  said  to 
be  doubtful,  in  view  of  a  provision  near 
the  end  of  the  contract  where  "strikes 
at  the  mines"  were  spoken  of,  whether 
a  provision  in  a  contract  for  the  sale  of 
coal,  that  sales  were  "subject  to  strikes, 
accident,  or  causes  beyond  our  control," 
had  reference  to  strikes  other  than  at 
the  defendant's  mine;  but  it  was  found 
unnecessary  to  pass  upon  the  question. 

Whether  such  a  provision  has,  in 
event  of  a  strike,  the  effect  of  abrogat- 
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It  has  been  held  that  a  carrier  may  lawfully  stipulate  by  special 
contract  for  exemption  from  liability  for  loss  occurring  by  reason  of 
delay  in  transportation  and  delivery  of  goods  occasioned,  without 
fault  or  negligence  of  its  own,  by  a  mob  or  strike  or  threatened  vio- 


ing  the  contract  of  sale,  or  merely  of 
postponing  performance,  is  considered 
in   the   following   cases: 

Under  a  contract  whereby  one  party 
agreed  to  sell  and  the  other  to  purchase 
a  certain  quantity  of  coal,  to  be  loaded 
into  the  buyer's  trucks  at  a  certain 
average  rate  per  day,  and  containing  a 
stipulation  that  in  the  event  of  a  col- 
liers' strike  the  seller  should  not  be 
bound  to  keep  up  the  daily  supply,  the 
effect  of  the  strike  was  merely  to  sus- 
pend daily  deliveries,  and  not  to  exon- 
erate the  buyer  from  his  obligation  to 
take  the  stipulated  quantity,  the  delay 
not  having  been  so  unreasonable  as  to 
put  an  end  to  the  contract  in  a  com- 
mercial sense.  King  v.  Parker  (1896) 
34  L.  T.  N.  S.  887. 

In  Fish  V.  Hamilton  (1901)  50  C.  C. 
A.  509,  112  Fed.  742,  it  was  held  that  a 
provision,  "barring  fires,  strikes,  and 
other  unavoidable  casualties,"  in  a 
bought  and  sold  note,  following  a  line 
reading  "Delivery:  Dec.  '98  and  Jan. 
'99,"  applied  only  to  the  time  of  de- 
livery; and  therefore  that  a,  strike  in 
the  seller's  mill  did  not  terminate  the 
contract;  the  court  saying  that  if  the 
parties  had  intended  that  this  provision 
might  avoid  the  whole  contract  they 
would  naturally  have  inserted  it  after 
the  statement  of  agreement  for  pur- 
chase, or  at  the  bottom  of  the  note. 

Under  a  contract  for  the  sale  and 
shipment  of  a,  certain  quantity  of  coal, 
containing  a  stipulation  that  the  seller 
should  not  "be  responsible  for  damages 
resulting  from  the  nondelivery  of  coal 
if  caused  by  combinations  or  strikes 
.imong  miners,  boatmen,  or  laborers,  or 
by  breaches  or  other  unavoidable  acci- 
dent in  the  mines  or  on  the  canals  or 
railroads,  or  by  other  causes  beyond 
their  control,"  the  mere  temporary  hap- 
pening of  any  of  the  contingencies  above 
mentioned  will  not  relieve  the  seller 
from  its  contracts  to  deliver  coal,  either 
in  part  or  in  whole,  provided  it  is  able 
to  perform  after  the  contingencies  have 
ceased  to  exist.  RoiDland  v.  Lehigh 
Coal  &  'Nav.  Co.   (1857)   28  Pa.  215. 

But  in  Hull  Coal  &  Coke  Co.  v.  Em- 
pire Goal  &  Coke  Co.  (1902)  51  C.  C.  A. 


213,  113  Fed.  256,  it  was  held  that 
where  a  contract  for  the  purchase  of  all. 
the  coke  manufactured  by  the  seller 
during  a  certain  time,  the  buyer  guar- 
anteeing to  give  orders  enough  to  keep 
all  ovens  running  full,  and  the  seller 
guaranteeing  to  furnish  not  less  than 
20,000  net  tons  of  coke  during  such 
time,  was  made  subject  to  a  provision! 
that,  in  case  of  strikes,  accidents,  etc.,- 
deliveries  contracted  for  might  be  sus- 
pended, or  partially  suspended,  or,  at 
the  option  of  the  party  not  in  default, 
might  be  completely  canceled  during, 
the  continuance  of  such  interruption, — 
such  provision  was  to  be  taken  as  re- 
lieving the  seller,  in  case  of  such  inter- 
ruptions, from  the  obligation  to  deliver 
the  net  quantity  guaranteed,  and  not. 
as  simply  postponing  the  performance 
of  such  obligation  during  the  interrup- 
tion. 

The  obligation  created  by  a  contract 
to  sell  and  deliver  at  a  certain  building, 
previous  to  a  certain  date,  an  amount 
of  coal  sufficient  to  fill  its  bins  to  their 
full  capacity,  and  such  additional 
amount  as  should  be  necessary  to  run 
the  building  until  such  date,  to  deliver 
coal  at  the  price  fixed  by  the  contract, 
which  contained  a  clause  providing  that 
in  case  of  strikes  the  obligation  to  de- 
liver coal  should  be  canceled  to  an  ex- 
tent corresponding  to  the  duration  of 
such  interruption,  does  not  continue 
after  the  date  fixed,  although  by  reason- 
of  a  strike  of  miners  the  seller  is  unable 
to  complete  delivery  of  the  stipulated 
amount  by  such  date.  Metropolitan! 
Coal  Co.  V.  Billings  (1908)  202  Mass. 
457,  89  N.  E.  115. 

In  charter  parties. — Under  a  charter 
party  providing  for  discharge  of  a  ear- 
go  of  timber  with  the  customary  steam- 
er despatch  of  the  port,  but  expressly 
providing  that  any  time  lost  by  reason 
of  strikes,  lockouts,  or  combinations  of 
workmen  should  not  count  as  part  of 
the  discharge  time,  the  delay  caused  by 
a  strike  does  not  make  the  charterer 
liable  for  demurrage.  The  Alne  Holme 
[1893]  p.  173. 

A  vessel  chartered  to  carry  coal  lost 
her  chance  of  a  loading  berth  because^ 
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lence  to  person  or  property ;"  and  that  there  is  nothing  in  the  provi- 
sions of  the  Harter  act  (Act  Feb.  13,  1893,  chap.  105,  27  Stat,  at  L. 
445,  U.  S.  Comp.  Stat.  1901,  p.  2946),  which  provides  that  it  will 
not  be  lawful  for  a  transporting  vessel  to  insert  in  the  bill  of  lading 
any  clause  whereby  it  shall  be  relieved  from  liability  for  loss  or  dam- 
age arising  from  negligence,  fault,  or  failure  in  properly  loading,, 
storage,  care,  or  proper  delivery  of  any  and  all  lawful  merchandise 
committed  to  its  charge,  to  prevent  a  vessel  from  stipulating  against 
responsibility  for  strikes,  stoppage  of  labor  from  whatever  cause,  and 
consequent  delays.^ 


as  a  result  of  a  quarrel  between  the 
colliery  and  the  charterers,  no  coal 
was  forwarded  for  her.  When  she  got  a 
berth  and  had  shipped  part  of  her  cargo 
further  delay  was  caused  by  a  strike 
at  the  colliery.  The  charter  party  con- 
tained a  demurrage  clause  and  an  ex- 
emption in  favor  of  the  charterers  in 
respect  of  strikes  and  "any  cause  be- 
yond their  control  delaying  the  pro- 
viding of  cargo."  Held  (1),  that  de- 
murrage was  due  for  the  period  of 
detention  between  the  opportunity  first 
arising  of  a  berth  and  the  time  when 
the  vessel  began  to  load;  (2)  that  the 
charterers  were  entitled  to  the  benefit 
of  the  strike  clause.  Lilly  d  Go.  v. 
Stevenson  &  Go.  (1895)  22  Se.  Sess.  Cas. 
4th  series,  278,  32  Scot.  L.  R.  212,  2 
Scot.  L.  T.  434.  (As  digested  in  The 
Scots  Digest  [1873-1904]  vol.  1,  col. 
285.) 

In  Peterson  v.  Dunn  ( 1895 )  43  Week. 
Rep.  349,  it  was  held  that  under  a 
charter  party  providing  that  the  ship 
shall  proceed  to  a  certain  port,  and 
there  load  "in  the  customary  manner, 
say  in  twelve  colliery  working  days," 
a  cargo  of  coals,  "strikes  and  lockouts 
of  pitmen  and  others  being  excepted 
perils,"  and  containing  the  further 
written  clause  that  "it  is  understood 
that  vessel  is  to  be  loaded  at  once,  and 
lay  days  to  count  when  vessel  ready  and 
notice  given,"  the  written  clause  only 
fixed  the  time  when  the  lay  days  be- 
gan, and  did  not  render  the  shipper 
liable  for  delay  occasioned  by  a  strike 
breaking  out  before  twelve  working 
days   had  elapsed. 

Under  a  charter  party  imposing  lia- 
bility for  demurrage,  but  containing  a 
mutual  exception  including,  inter  alia, 
"strikes,"  and  a  further  provision  that 
"in  the  computation  of  the  days  allowed 


for  delivering  the  cargo  to  the  ship  at 
port  of  loading  should  be  excluded  any 
time  lost  by  reason  of  strikes,"  the 
charterer  is  not  liable  for  delay  occa- 
sioned by  a  general  strike  among  the 
longshoremen,  stevedore's  men,  and  la- 
borers engaged  in  loading  vessels  at  the 
port.  Actieselshahet  Barfod  v.  Hilton 
&  D.  Lumier  Co.   (1903)    125  Fed.  137. 

The  fact  that  a  charter  party  which 
does  not  fix  the  number  of  days  for  dis- 
charge provides  that  the  charterer  shall 
not  be  liable  for  demurrage  in  the  case 
of  a  strike  or  lockout,  or  by  reason  of 
epidemics,  does  not  have  the  eifect  to 
impose  upon  the  charterer  liability  for 
delay  due  to  causes  not  specially  ex- 
cepted, where  the  vessel  is  discharged 
in  a  time  which  is  reasonable  under  ex- 
isting circumstances.  Hulthen  v.  Stew- 
art [1903]  A.  C.  389,  72  L.  J.  K.  B. 
N.  S.  917,  88  L.  T.  N.  S.  702,  19  Times 
L.  R.  513,  8  Com.  Cas.  297. 

A  charter  party  fixed  forty-eight 
hours  for  discharge  of  the  cargo,  at  the 
merchant's  expense,  according  to  the 
usual  custom  of  the  port.  This  per- 
mitted of  discharge  onto  the  quay.  The 
merchants  were  freed  from  loss  caused 
by,  imter  alia,  detention  by  railways. 
They  failed  to  discharge  the  vessel  with- 
in the  running  days  because  of  a  short- 
age of  railway  wagons  caused  by  a 
strike  on  the  railway;  and  they  did  not 
propose  to  discharge  her  onto  the  quay. 
Held,  that  the  charterers  were  liable  to 
pay  demurrage.  Granite  City  8.  8.  Go. 
V.  Ireland  &  Son  (1891)  19  Sc.  Sess. 
Cas.  4th  series,  124,  29  Scot.  L.  R.  115. 
(As  digested  in  The  Scots  Digest  [1873- 
1904]  vol.  1,  col.  284.) 

2  Gulf,  C.  <i  S.  F.  R.  Co.  V.  Gatewood 
(1890)  79  Tex.  89,  10  L.R.A.  419,  14 
S.  W.  913. 

3  The  Toronto    (1908)    168   Fed.  386. 
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A  provision  in  a  contract  of  shipment  by  which  the  shipper  as- 
sumes all  risk  of  damage  from  delay,  whether  occasioned  by  any  mob, 
strike,  or  threatened  violence,  does  not  exempt  the  carrier  from  lia- 
bility for  negligence ;  *  and  a  carrier  which  seeks  to  avail  itself  of  such 
a  stipulation  has  the  burden  of  showing  not  only  the  fact  of  the  mob 
or  strike,  but  the  further  fact  that  it  was  not  caused  by  the  carrier's 
fault.' 

Notwithstanding  the  existence  of  a  strike  clause  it  is  the  duty  of 
the  contractor  to  carry  out  the  contract  if  possible;  and  it  has  been 
held  that  such  duty  is  not  violated  by  the  ordering  of  material  from 
a  concern  whose  workmen  were  on  strike,  and  in  taking  no  immediate 
steps  to  place  the  order  elsewhere  upon  learning  of  the  strike 
where  negotiations  for  the  settlement  of  the  strike  were  pending,  and 
the  vice  president  and  the  manager  of  the  mill  had  promised  that  if 
the  contract  were  given  to  them  it  would  take  precedence  over  all 
others,  and  it  was  known  that  other  concerns  were  considerably  be- 
hind in  their  orders.^ 

And  a  charterer,  so  long  as  he  acts  reasonably,  is  entitled  to  the 
protection  of  a  strike  clause,  although  he  orders  the  ship  to  load,'' 
or  unload,*  at  a  place  where  a  strike  is  in  progress. 

i  Louisville  &  N.  R.  Co.  v.  Bell  (1891)  for  demurrage  in  loading  to  be  settled 

13  Ky.  L.  Rep.  393.  with  colliery  direct," — it  was  held  that, 

A     stipulation     in     a     contract     of  although  it  was  the  charterer's  duty  to 

affreightment  to  the  effect  that  the  car-  choose  a  loading  berth  reasonably  fit  for 

rier  shall  not  be  liable  for  damages  by  such  purpose,   such  duty  was  not  vio- 

reason  of   delay  caused  by  a  strike   is  lated  by  selecting   a   colliery  at  which 

unreasonable  and  invalid  in  so  far  as  there  was  a  strike  in  existence  which, 

it    undertakes    to    exempt    the    carrier  so   far   as   anyone   could    judge,   might 

from    liability   for   damages   caused   by  have   ended   at   any   moment,   although 

negligent    delay.      International    &    Q.  steam   coal   might   have   been   obtained 

A'.  R.  Co.  v.  Server  (1889)   3  Tex.  App.  from    other    collieries    in    the    district 

Civ.  Cas.    (Willson)    534.  which    remained    working    during    the 

S  Louisville  d  N.  R.  Co.  v.  Thompson  strike,  but  at  a  very  high  price.     Col- 

(1892)  13  Ky.  L.  Rep.  973.  lius,  L.  J.,  said,  "I  think  it  would  be 

^  Millilcen  v.  Keppler   (1896)    4  App.  unreasonable,  having  regard  to  the  un- 

Div.  42,  38  N.  Y.  Supp.  738.  certainty  of  the  duration  of  strikes,  to 

^  In  Dohell  d  Co.  v.  Green  &  Co.  impose  upon  the  charterers  an  obliga- 
[1900]  1  Q.  B.  526,  where  it  was  agreed  tion  to  name  a  colliery  where  there  was 
by  a  charter  party  that  the  ship  should  no  strike  in  existence  at  the  moment, 
sail  to  a  certain  port,  and  proceed  to  Although  there  might  be  a  strike  in  ex- 
such  a  loading  berth  as  the  freighters  istence  at  the  colliery  named,  that  strike 
might  name,  and  should  there  load  "a  might  be  at  an  end  at  the  time  when 
cargo  of  steam  coal  as  ordered  by  the  the  obligation  of  the  charterers  to  load 
shippers,"  which  they  bound  themselves  attached.  I  do  not  think  that  upon  the 
"to  ship  (except  in  the  event  of  [inter  true  construction  of  the  charter  there 
alia']  a  strike  of  shipper's  pitmen)  ;  the  is  any  such  fetter  imposed  upon  the 
vessel  to  be  loaded  as  customary,  but  option  given  to  the  charterers  as  is 
subject   in   all   respects   to   the   colliery  suggested  by  the  plaintiffs." 

guarantee,  in colliery  work-  8  Where   a   charter   party   containing 

ing  days  as  may  be  arranged,  any  claim  an  exception  of  any  delay  occasioned  by 
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A  charterer  is  not  exonerated  from  liability  for  delay  occasioned 
by  the  fact  that  a  colliery  with  which  it  has  contracted  for  a  cargo  of 
coal  sells  its  coal  to  other  steamers  at  high  prices  in  consequence  of  a 
strike  in  neighboring  collieries,  by  a  stipulation  against  liability  for 
delay  caused  by  "other  hindrances  of  what  nature  soever,"  beyond  its 
control,  where  the  contract  named  no  particular  day  for  the  coal  to 
be  ready,  nor  any  specified  number  of  days  after  notice  of  arrival, 
as  in  making  such  a  contract  the  charterer  cannot  be  said  to  have 
taken  proper  steps  to  insure  delivery  of  the  cargo.' 

It  has  been  held  that  a  dealer  who  has  sold  coal  under  a  contract 
■containing  a  strike  clause,  and  whose  ordinary  supplies  are  wholly 
interrupted  by  a  miners'  strike,  suJ0Bciently  performs  his  obligation 
Tjy  apportioning  his  available  supplies  of  coal  among  his  regular  cus- 
tomers and  persons  with  whom  he  has  contracts,  although  he  has  in 
his  possession,  at  all  times  during  the  period  covered  by  the  contract, 
•quantities  of  coal  equal  to  or  greater  than  the  amounts  called  for  by 
the  contract,  and  is  at  all  times  fully  equipped  with  sufficient  teaming 
and  transportation  facilities.^" 

b.  To  what  interruptions  strike  clause  applies. — To  constitute  a 
"general  strike,"  within  the  meaning  of  an  exception  thereof,  it  is 
not  necessary  that  all  of  the  specified  class  of  laborers  strike,  but  it 
is  sufficient  that  the  strike  is  against  all  the  employers  in  the  partic- 

strikes   provided   that   the   vessel   when  9  Gardiner  v.   Macfarlane,   M.   d   Go. 

loaded  with  coal  should  proceed  to  one  (1893)  20  Sc.  Sess.  Cas.  4th  series,  414, 

of  certain  named  places  on  the  Thames  30    Scot.   L.   R.    541.      (As   digested   in 

as   ordered,  and  there  unload,  and  the  The    Scots    Digest    [1873-1904]    vol.    1, 

charterers  ordered  her  to  proceed  to  a  eol.   281.) 

certain  one  of  such  places,  and  after  the  10  Metropolitan  Coal  Go.  v.  Billings 
commencement  of  the  voyage  and  before  (1908)  202  Mass.  457,  89  N.  E.  115,  in 
arrival  of  the  vessel  at  the  mouth  of  the  which  the  exemption  clause  was  as  fol- 
Thames  the  charterers  became  aware  lows:  "Every  reasonable  effort  will  be 
of  a  strike  among  the  coal  porters  at  made  for  the  prompt  and  faithful  ful- 
the  place  named,  which  did  not  extend  filment  of  contracts,  but  the  seller  will 
to  the  other  places  named  in  the  char-  not  be  responsible  for  the  delivery  of 
-ter  party,  so  that  it  was  impossible  for  the  same  if  prevented  by  strikes  or 
-the  vessel  to  unload  at  the  specified  combinations  of  miners,  laborers,  or 
place  within  the  time  allowed,  it  was  teamsters,  or  interruption  of  transporta- 
Tield  that  the  charterers  were  not  under  tion  or  navigation,  or  from  any  cause  or 
any  obligation  to  change  the  order  for  any  occurrence  beyond  his  control.  In 
the  vessel  to  proceed  to  one  of  the  or-  such  cases  the  obligation  to  deliver  coal 
dered  places  because  of  their  knowledge  under  such  contracts  is  thereby  canceled 
of  the  strike,  but  that  the  delay,  being  to  an  extent  corresponding  to  the  dura- 
covered  by  the  exception  in  the  charter  tion  of  such  interruption,  and  no  lia- 
party,  did  not  make  them  liable  for  bility  shall  be  incurred  by  the  seller  for 
demurrage.  Bulmam.  v.  Fenwick  [1894]  damages  resulting  therefrom." 
1  Q.  B.  179,  63  L.  J.  Q.  B.  N.  S.  123, 
9  Reports,  227,  69  L.  T.  N.  S.  651,  42 
Week,  Rep.  326,  7  Asp.  Mar.  L.  Cas.  388. 
M.  &  S.  Vol.  VII.— 537. 
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ular  line  of  business.'*  And  it  may  be  sufficient  if  the  strike  is  gen- 
eral in  the  immediate  locality.** 

Where  the  performance  of  a  contract  is  simply  "subject  to  strikes," 
a  strike  of  the  party's  own  employees  may  be  within  the  exception.** 

It  is  sometimes  a  question  wliether  a  strike  clause  will  include 
strikes  indirectly  interfering  with  the  performance  of  the  contract; 
as  in  the  case  of  strikes  in  other  localities  having  a  legitimate  tend- 
ency to  retard  the  contractor,  **  or  the  case  of  a  seizure  of  coal  in 
transit  by  a  railroad  on  account  of  scarcity  occasioned  by  a  strike  at 
the  mines, *^  or  in  the  case  of  a  vessel  delayed  in  unloading  by  a  con- 


11  In  Aktieselskabet  Shakespeare  v. 
Ekman  d  Co.  (1902)  18  Times  L.  R. 
605,  where  the  question  was  as  to  the 
construction  of  a  provision  in  a  charter 
party  that  general  strikes  of  stevedores, 
lightermen,  or  dock  laborers,  that  might 
prevent  the  discharge  of  the  cargo,  were 
always  mutually  excepted,  Vaughan 
Williams,  L.  J.,  said  that  the  first  ques- 
tion was  whether  there  was  a  "general 
strike"  within  the  clause  of  the  charter 
party.  He  did  not  think  that  "general" 
was  used  in  opposition  to  "partial,"  and 
therefore  he  did  not  think  that  it  could 
be  said  that  there  was  not  a  general 
strike  merely  because  some,  as  distin- 
guished from  all,  of  the  men  were  on 
strike.  He  thought  that  a  strike  was 
a  general  strike  if  it  was  not  what  he 
would  call  a  particular  strike,  by  which 
he  understood  a  strike  either  by  an  in- 
dividual workman,  or  by  a  particular 
body  of  workmen  working  for  a  particu- 
lar master.  But  if  there  was  a  strike 
against  all  the  masters  and  if  that 
strike  was  taken  part  in  by  the  work- 
men, irrespective  of  the  masters  for 
whom  they  were  working,  that  amount- 
ed to  a  general  strike.  He  further  said 
that  he  did  not  intend  to  lay  down  any 
hard  and  fast  definition  of  a  general 
strike;  but  that  it  was  enough  in  the 
present  case  to  say  that  on  the  evidence 
it  was  plain  that  there  was  a  general 
strike  among  the  lightermen  in  the  port 
of  London,  and  these  particular  men 
were  called  out  in  consequence  of  that 
strike.  It  was  quite  true  that  the  strike 
was  not  a  strike  of  all  the  lightermen, 
but  there  was,  however,  a  strike  of  all 
the  lightermen  who  were  engaged  in 
this  particular  class  of  lightering,- — 
namely,  timber  lightering,  and  in  conse- 
quence of  that  general  strike  these  men 
went  out  on  strike,  and  the  union  would 


not  allow  other  men  to  take  their  places. 
There  was,  therefore,  a  general  strike. 
In  this  opinion  Romer,  and  Matthew, 
L.  JJ.,  concurred. 

12  A  strike  in  the  planing  mills  of  a 
city,  in  consequence  of  which  all  but 
three  of  them  shut  down,  and  those 
which  continued  to  operate  were  unable 
to  secure  skilled  labor,  was  a  "general 
strike"  within  the  meaning  of  a  provi- 
sion in  a  contract  for  the  building  of 
a  house,  that  the  time  for  completion  of 
the  building  should  be  extended  if  the 
contractor  should  be  unavoidably  de- 
layed in  its  construction  by  any  general 
strike.  Weler  v.  Collins  (1897)  139 
Mo.  501,  41  S.  W.  249. 

18  The  words  "subject  to  strikes"  im 
a  written  contract  to  deliver  coal  may 
be  shown  by  parol  evidence  to  have  ac- 
quired, by  general  usage,  a  meaning 
which  will  include  a  strike  in  the  ven- 
dor's own  mines  alone,  as  well  as  a 
general  strike  in  all  th«  coal  mines  of 
the  country,  or  in  all  the  mines  of  the 
district.  Eesser-Milton-Renaham,  Goat 
Co.  V.  LaCrosse  Fuel  Co.  (1902)  114 
Wis.  654,  90  N.  W.  1094. 

1*A  provision  in  a  contract  for  the 
erection  of  a  building,  that  the  date  set 
for  its  completion  should  be  contingent 
upon  strikes  and  boycotts,  is  applicable 
in  the  case  of  strikes  in  other  localities 
which  had  a  legitimate  tendency  to  re- 
tard the  contractor,  and  is  not  limited 
to  such  strikes  as  might  occur  in  the 
shops  of  the  contractor.  Milliken  v. 
Eeppler  (1896)  4  App.  Div.  42,  38  N. 
Y.  Supp.  738. 

IB  In  Davis  v.  Columbia  Coai  Min.  Go. 
(1897)  170  Mass.  391,  49  N.  E.  629, 
it  was  held  that  where  a  contract  for 
the  purchase  of  a  quantity  of  coal  was 
made  subject  to  the  condition  that  the 
seller   was  not   to  be   "responsible  for 
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gestion  of  the  harbor  by  importations  of  coal  made  necessary  by  a 
miner's  strike,^®  or  in  the  case  of  inability  to  obtain  cars,  similarly 
occasioned.^''  The  tendency  .of  these  decisions  appears  to  be  to  re- 
strict the  application  of  the  strike  clause  to  cases  of  direct  interfer- 
ence. 

It  has  been  held  that  a  strike  of  carters,  in  consequence  of  which 
the  docks  became  congested,  rendering  it  impossible  for  the  consignee 
to  accept  delivery  of  a  cargo,  there  being  neither  space  for  it  on  the 
docks  nor  means  of  taking  it  away  when  tendered  over  the  ship's  rail, 
is  not  a  strike  of  "a  class  of  workmen  essential  to  the  discharge  of  the 
cargo"  within  the  meaning  of  a  provision  of  a  charter  party,  that  "if 
the  cargo  cannot  be  discharged  by  reason  of  a  strike  or  lockout  of  any 
class  of  workmen  essential  to  the  discharge  of  the  cargo,  the  days  of 
discharging  shall  not  count  during  the  continuance  of  such  strike  or 
lockout."" 

loss  of  coal  en  route,  nor  for  damages  terer  is  not  liable  for  the  delay,  since 

from  delays  of  transportation,   strikes,  such  strike  is  merely  a  causa  sine  qua 

or  causes  beyond"  his  control,  the  seller  non,    and   not   a   causans  of  the   delay, 

was   not   liable   for   nondelivery   of  the  W.  K.  Wiver  Coal  Co.  v.  Ckeronea  8.  8. 

coal  owing  to  its  seizure  by  a  railroad  Co.    (1905)    5  L.E.A.(N.S.)    126,  73  C. 

company  while  en  route,  on  account  of  C.    A.    502,    142     Fed.    402,    affirming 

a   great   scarcity   of   coal   caused  by   a  (1903)    124  Fed.   937. 

serious  strike  at  the  mines.     The  court  17  Inability    to    obtain    cars    for    the 

further  went  on  to  say:     "It  also  seems  shipment  of  bituminous  coal  by  reason 

to  us  clear,   on  the  evidence,  that  the  of  the  existence  of  an  extensive  strike 

performance   of   the   contract   was   pre-  among    anthracite    coal    miners,    which 

vented  by  a  strike;  and  we  see  no  reason  occasioned  the  sending  of  cars  of  bitu- 

why   the   word   'strikes'    should   be    re-  minous  coal  to  points  beyond  the  terri- 

stricted   so  as   to   apply  merely  to  the  tory  usually  supplied,  is  not  within  a 

case  of  a  strike  at  the  defendant's  own  provision  of  a,  contract  for  the  sale  of 

mines.     It  is  broad  enough  to  include  coal,  that  the   seller  should  not  be  re- 

any  strike  having  a  legitimate  tendency  quired  to  furnish  coal  "during  any  por> 

to  prevent  the  execution  of  the  contract,  tion    of    the    time    when    prevented    by 

if  the  defendant  was  in  the  exercise  of  strikes,  unavoidable  accidents,  or  other 

due  care   and  diligence."  causes    beyond    its    control,    from    han- 

This  observation  as  to  the  effect  of  dling  the  product  of  the  mine  at  which 
the  strike  clause  is  disapproved  in  W.  the  coal  herein  provided  for  is  pro- 
K.  Niver  Coal  Co.  v.  Cheronea  8.  S.  Co.  duced;"  but  strikes  intended  by  this 
(1905)  5  L.R.A.  (N.S.)  126,  73  C.  C.  A.  provision  to  exempt  the  seller  from  the 
502,  142  Fed.  402,  where  it  is  said  that  performance  of  its  contracts  are  such 
the  seizure  of  the  coal  was  clearly  with-  strikes  as  might  be  the  proximate  cause 
in  the  exception  of  loss  en  route,  and  of  preventing  it  from  handling  the  prod- 
that  the  language  above  quoted  was  en-  uct  of  its  mines, — not  such  as  indirectly 
tirely  unnecessary,  and  may  be  regarded  and  remotely,  acting  in  conjunction 
as  a  mere  dictum.  with  other  independent,  efficient  causes, 

ISA   strike   of  coal   operatives,   mak-  might  affect  its  business,  and  cause  the 

ing   necessary  the   importation   of   coal  handling  of  the  product  of  its  mine  to 

to   such    an    extent   as   to    overtax   the  be    attended    with    inconvenience    and 

capacity   of  the   harbor   and   delay  un-  difficulty.       Consolidated    Coal    Co.    v. 

loading   of   vessels    chartered   to    carry  Jones  d  A.  Co.   (1908)   232  111.  326,  83 

coal,  is  not  within  the  clause  of  a  char-  N.  E.  851.          „     „     „            „  „     ^ 
ter    party    providing    that    in    case    of       ii  Langham    8.    8.    Co.    v.    Gallagher 

strikes  which  delay  discharge  the  char-  [1911]   2  I.  R.  348. 
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A  strike  clause  will  not  exonerate  a  contracting  party  from  the 
consequences  of  a  failure  to  do  what  he  should  have  done  before  the 
strike  took  place." 

A  strike  clause  has  been  held  not  to  apply  to  a  scarcity  of  labor/" 
or  to  a  difficulty  in  securing  men  at  current  wages,*^  or  an  abandon- 
ment of  work  by  the  men  through  fear  of  an  epidemic.** 

It  has  been  held  that  a  stipulation  in  a  contract  exempting  a  party 
from  liability  for  a  failure  to  perform  in  the  event  of  strikes,  or  the 
happening  of  things  beyond  the  party's  control,  does  not  cover  loss  of 
business  or  inability  to  sell  the  goods  on  the  part  of  such  party,  but 
the  word  "things"  in  the  clause  in  question  must  mean  something  in 
the  nature  of,  or  analogous  to,  a  strike  of  workmen.** 

But  an  unauthorized  holiday  taken  by  the  workmen  is  so  suffi- 
ciently ejusdem  generis  with  stoppage  of  work  caused  by  a  dispute 

19  Where  by  a  contract  the  seller  of  8  Asp.  Mar.  L.  Cas.  330,  3  Com.  Cas. 
^oods  to  be  manufactured  is  bound  to    79,  14  Times  L.  R.  5. 

have  the  goods  in  existence  at  a  certain        21  In  Thomas  Iron  Co.  v.  Jackson  Iron 

time,  although  in  consequence  of  a  modi-  Co.    (1902)    131   Mich.   130,   91   N.   W. 

fication  of  the  contract  he  is  not  to  de-  137,  a  clause  in  a  contract  for  the  sale 

liver  them  until  a  subsequent  time,  he  of  ore,  providing  that  the  seller  should 

is  net  protected  by  a  strike  clause  where  be   relieved   from  performance   "if   pre- 

the  strike  occurred  subsequently  to  the  vented   or    obstructed   by   combinations, 

time  when  the  goods  should  have  been  strikes,  hindrances,  turnouts,  accidents, 

manufactured.      American    Steel    Eoop  or  delays  at  the  mines,  on  the  railroads, 

Co.   v.   Searles    (1908)    93   Miss.   1,   46  or  docks,  or  in  transit,  or  by  disaster  of 

So.  411.  navigation,   or  other  causes  beyond  its 

A  strike  clause  incorporated  in  a  bill  control,"   was   held   not  to   apply  to  a 

of  lading  by  reference  to  a  charter  par-  difficulty   in    securing   men    at    current 

ty  will  not  exempt  a  consignee  who  is  wages,    where    it    was    fairly    inferable 

bound  thereby  to  take  cargo  from  along-  from  the  evidence  that,  if  an  increase 

side  at  a  certain  average  rate  per  day,  of    price    had    been    offered    and    main- 

from  liability  for  demurrage  except  as  tained,   the   labor   could   have   been   se- 

to  the  portion  of  the  cargo  which  would  cured  at  a  price  which  was  not  prohibi- 

have  remained  undischarged  at  the  time  tive. 

the  strike  occurred  if  the  discharge  had        22  In   Stephens  v.   Harris    ( 1887 )    56 

proceeded  at  the  stipulated  rate.     Els-  L.  J.  Q.  B.  N.  S.  516,  57  L.  T.  N.  S. 

loick   S.   8.    Co.   V.   Montaldi    [1907]    1  618,   6   Asp.   Mar.   L.   Cas.    192,   where 

K.   B.  626,  76  L.  J.  K.   B.  N.  S.  672,  a  claim  was  made  for  demurrage,  it  was 

96  L.  T.  N.  S.  845,  12  Com.  Cas.  240,  held  that  the  term  "strike,"  in  a  charter 

23  Times  L.  R.  322.  party,  meant  a  strike  against  the  em- 

20  The  exception  as  to  strikes  and  ployers,  i.  «.,  a.  refusal  to  work  and  a 
lockouts  in  a  charter  party  must  be  standing  out  for  higher  wages ;  and  that 
given  its  ordinary  meaning  as  applying  *•}«  abandonment  of  work  by  miners 
to  labor  disputes,  and  does  not  so  apply  t^'-o^gl^  ^V^""  of  cholera  was  not  within 
as  to  relieve  the  charterer  from  liability  *^^  exception,  no  damage  to  be  paid 
,  ,  ,  ,  ,  .  ,  .,.,  .  i  the  vessel  m  case  of  any  hands  striking 
for  delay  due  to  an  inability  to  get  ^^^^  „  ^pon  appeal  ([1887]  57  L.  J. 
workmen  together  who  had  been  laid  q  g  n.  S.  203)  th«  court  refused  to 
off  pending  an  interruption  of  transpor-  p^aa  upon  the  meaning  of  "strike,"  or 
tation  by  washouts  on  the  railway  by  "hands  striking  work,"  but  affirmed  the 
which  its  factory  was  supplied.  Re  judgment  upon  other  grounds. 
Richwrdsons  [1898]  1  Q.  B.  261,  66  L.  US  Hartje  v.  Keeler  (1907)  133  111. 
J.  Q.  B.  N.  S.  868,  77  L.  T.  N.  S.  479,  App.  461. 


S  2764] 


STRIKES  AS  AFFECTING  LIABILITY. 


8581 


between  masters  and  men,  and  perhaps  with  strikes,  as  to  fall  within 
a  similar  exception.** 

It  has  been  held  that  the  mere  increased  cost  of  production  of  coal 
because  of  the  necessity  of  suppressing  a  strike  at  a  mine  will  not 
justify  breach  of  a  contract  to  deliver  a  certain  amount  of  coal  from 
that  mine  at  a  certain  price,  "subject  to  strikes,  accident,  interrup- 
tions to  transportation,  and  other  causes  beyond  the  control  of  the 
party  of  the  first  part,  which  may  delay  or  prevent  shipment."** 

c.  CoTiduct  of  party  as  affecting  his  right  to  benefit  of  strike  clause. 
(See  also  in  this  connection  cases  cited  in  notes  6,  Y,  8,  and  9,  supra.) 

A  party  cannot  shelter  himself  behind  a  strike  clause,  where  the 
strike  is  due  to  his  own  default.  Thus,  it  will  not  protect  the  con- 
tractor from  the  consequences  of  a  voluntary  lockout  on  his  part,*' 
or  of  a  cessation  of  work  brought  about  by  a  failure  to  pay  wages,** 
or  of  a  strike  resulting  from  a  personal  quarrel  with  a  union  official.*® 


84  In  Re  Allison  d  Co.  [1905]  20 
Times  L.  R.  584,  it  was  held  that  an 
unauthorized  holiday  taken,  without  the 
concurrence  of  the  masters,  by  the  col- 
liers belonging  to  a  colliery  from  which 
the  coal  for  a  cargo  was  to  be  taken 
was  suflSciently  ejusdem  generis  with 
stoppage  of  work  caused  by  a  dispute 
between  masters  and  men,  and  perhaps 
with  strikes,  to  be  within  the  excep- 
tion of  "any  cause  beyond  the  control 
of  the  charterers,"  in  a  charter  party 
providing:  "Any  time  lost  through  ri- 
ots, strikes,  lockouts,  or  any  dispute 
between  masters  and  men  occasioning  a 
stoppage  of  pitmen,  trimmers,  or  other 
hands  connected  with  the  working  or 
delivery  of  the  coal  for  which  the  steam- 
er is  stemmed,  or  by  reason  of  accidents 
to  mines  or  machinery,  obstructions  on 
the  railway  or  in  the  docks,  or  by  reason 
of  floods,  frosts,  fogs,  storms,  or  any 
cause  beyond  the  control  of  the  char- 
terers, not  to  be  computed  as  part  of 
the   loading  time." 

2B  Cottrell  V.  Smokeless  Fuel  Co. 
(1906)  9  L.R.A.(N.S.)  1187,  78  C.  C.  A. 
366,  148  Fed.  594.  The  court  said: 
"By  the  contract  in  question,  the  de- 
fendant was  bound  to  sell  and  deliver 
to  the  plaintiff  all  the  coal  that  should 
be  required  by  the  latter,  between  the 
dates  mentioned;  the  quantity  named 
being  3,000  tons,  more  or  less,  and  at 
the  prices  per  ton  named  in  the  con- 
tract. Nothing  else  appearing,  this  was 
an  absolute  promise  on  the  part  of  the 
defendant,  based  upon  a  sufficient  con- 


sideration, to  furnish  the  coal,  and  noth- 
ing would  excuse  the  performance  of 
this  promise  except  the  act  of  God,  the 
law,  or  the  conduct  of  the  plaintiff. 
There  was,  however,  one,  and  only  one,, 
limitation  upon  this  otherwise  absolute 
undertaking,  and  that  limitation  is 
found  in  the  clause  of  the  contract 
which  exempted  the  defendant  from  lia- 
bility for  non-performance,  if,  by  strikes 
or  other  uncontrollable  causes,  it  should 
become  unable  to  comply  with  its  con- 
tract; that  is,  if  strikes  or  any  of  the 
other  causes  mentioned  occurred  in  such 
manner  as  to  be  beyond  the  control 
of  the  defendant  or  the  operators  of  the 
mine  from  which  the  coal  was  to  be 
brought,  so  as  to  delay  or  prevent  ship- 
ment. The  defendant  was  relieved  from 
the  obligation  to  the  extent  that  such 
conditions  rendered  it  unable  to  perform 
the  contract  fully,  and  to  this  extent 
only." 

^  Mahoney  v.  Smith  (1909)  132  App. 
Div.  291,  116  N.  Y.  Supp.  1091. 

28  The  strike  clause  in  a  contract  pro- 
viding for  the  finishing  of  a  building 
by  a  certain  date,  providing  there  be  no 
interference  from  labor  strikes,  does  not 
relieve  the  contractor  where  the  cessa- 
tion of  work  was  due  to  his  failure  to 
pay  the  men  their  wages  when  due. 
McLeod  V.  Genius  (1890)  31  Neb.  1,  47 
N.  W.  473. 

29  A  contractor  for  the  plastering  of 
a  building  is  not  entitled  to  the  pro- 
tection of  a  provision  in  his  contract 
relative  to  delay  "by  the  abandonment 
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But  he  is  not  bound  to  accede  to  an  unreasonable  demand;'"  nor 
will  the  fact  that  the  strike  is  caused  by  a  reduction  of  wages  made  in 


of  the  work  by  the  employees  through 
no  default  of  his,"  where  his  employees 
struck  in  consequence  of  the  contract- 
or's criticism  of  the  walking  delegate 
of  the  plasterers'  union  for  furnishing 
the  principal  contractor  with  men  to  All 
cracks  in  the  plastering  which  the  plas- 
tering contractor  had  refused  to  remedy 
on  the  ground  that  the  cracks  were 
caused  by  the  defective  work  of  other 
parties.  Miller  v.  Norcross  (1904)  92 
App.  Div.  352,  87  N.  Y.  Supp.  56. 

30  A  clause  in  a  bill  of  lading  exempt- 
ing the  ship  from  responsibility  for 
"strikes,  .  .  .  stoppage  of  labor 
from  whatever  cause,  and  consequent 
delays,"  is  a  defense  to  an  action  occa- 
sioned by  delay  in  discharging  the  cargo 
caused  by  a  strike  of  longshoremen,  not- 
withstanding their  services  might  have 
been  procured  by  acceding  to  their  de- 
mands for  increased  pay.  The  Toronto 
(1908)  168  Fed.  386. 

In  Wood  V.  Keyser  (1897)  84  Fed. 
688,  affirmed  without  opinion  in  (1898) 
31  C.  C.  A.  358,  59  U.  S.  App.  202, 
87  Fed.  1007,  the  charter  party  pro- 
vided: "In  the  computation  of  the 
days  allowed  for  delivering  and  receiv- 
ing the  cargo  shall  be  excluded  any  time 
lost  by  reason  of  fire,  droughts,  floods, 
storms,  strikes,  lockouts,  combinations 
of  workmen,  or  any  extraordinary  oc- 
currence beyond  the  control  of  the  char- 
terers." There  was  a  strike  among  the 
workmen  who  were  expected  to  load 
the  cargo,  and  it  was  admitted  by  the 
stipulations  filed  in  the  case  that  the 
charterers  were  unable  to  obtain  other 
labor  than  that  of  the  strikers  with 
which  to  load  the  vessel.  The  court 
said  that  the  charterers  must  secure 
workmen,  if  possible  to  get  them  at 
reasonable  terms;  and  if  those  whose 
services  they  have,  or  expect  to  have, 
refuse  to  work  for  them  on  reasonable 
terms,  they  must  secure  others  if  pos- 
sible. But  upon  the  facts  in  this  case, 
the  court  held  that  the  demand  of  the 
strikers  that  they  be  paid  an  advance 
in  wages,  made  in  the  midst  of  loading, 
after  the  contract  between  the  charter- 
ers and  the  owners  had  been  made  upon 
the  basis  of  the  wages  formerly  paid, 
and  the  refusal  to  work  unless  the  de- 
mand was  acceded  to  immediately,  was 
an  unreasonable  demand,  and  one  which 
the   charterers   were   not   compelled   to 


comply  with,  in  carrying  out  the  spirit 
and  intention  of  the  parties  of  the  con- 
tract at  the  time  it  was  made.  The 
court  added:  "To  say  that  the  charter- 
ers could  avoid  the  effect  of  the  strike 
by  granting  the  demands  of  the  strikers 
and  paying  the  additional  wages,  and 
thus  save  the  vessel  from  damage  and 
the  charterers  from  liability,  is  to  vir- 
tually nullify  the  purpose  for  which  the 
tlause  was  inserted  in  the  charter  par- 
ty. If  such  were  the  law,  and  the 
charterers  should  promptly  comply  in 
every  instance  with  the  demand  of  the 
strikers,  then  there  would  never  be  a 
strike.  If  the  cause  does  not  mean 
protection  to  the  charterers  under  the 
circumstances  in  this  case,  then  it  has 
no  meaning,  and  no  reasonable  inter- 
pretation can  be  put  upon  it.  The  court 
does  not  feel  bound,  and  is  not  in  any 
way  ir.clined,  to  lend  its  power  to  aid 
a  set  of  men  to  squeeze  their  employers 
into  an  unconscionable  and  unreasonable 
contract,  made  at  a  time  of  great  neces- 
sity, and  under  the  fear  upon  the  part 
of  the  charterers  that  they  will  be 
mulcted  in  damages,  as  contended  for  by 
the  libellants  here,  if  they  do  not  yield 
to  their  demands." 

Hawkhwrst  S.  S.  Co.  v.  Keyser 
(1897)  84  Fed.  693,  affirmed  without 
opinion  in  (1898)  31  C.  C.  A.  347,  59 
U.  S.  App.  211,  87  Fed.  1005,  was  an 
action  to  enforce  the  payment  of  demur- 
rage for  delay  caused  by  the  same  strike 
as  in  the  preceding  case,  and  under  a 
similar  charter  party.  This  case,  how- 
ever, presented  the  additional  fact  that 
the  strike  was  brought  about  by  the 
action  of  timber  merchants,  including 
the  charterers  in  this  case,  notifying 
the  labor  associations  that  they  would 
no  longer  submit  to  certain  alleged  un- 
just rules,  regulations,  and  customs  of 
the  associations  in  regard  to  the  load- 
ing of  ships,  and  insisting  upon  certain 
so-called  reasonable  terms  of  employ- 
ment. The  court  said :  "If  the  customs 
in  controversy  are  unreasonable,  the 
demands  of  the  merchants  at  that  time 
for  their  abandonment  would,  in  my 
opinion,  be  exactly  analogous  to  a  de- 
mand on  the  part  of  the  baymen  or 
stowers  of  timber  that  the  said  customs, 
supposing  the  same  had  not  theretofore 
existed,  should  be  observed  in  the  fu- 
ture; and  the  merchants,  deeming  them 
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good  faith,  and  upon  just  and  reasonable  principles,  deprive  him  of 
the  benefit  of  the  stipulation.^' 


unreasonable,  refused  to  comply  with 
said  demands.  A  strike  occurring  under 
these  circumstances,  being  a  refusal  of 
a  combination  of  all  available  work- 
men to  work  upon  terms  which  must  be 
viewed  by  this  court  as  reasonable, 
seems  to  fall  within  the  meaning  of  the 
strike  clause  or  exception  as  clearly 
as  where  it  results  from  a  demand  of  an 
advance  of  wages.  If  the  merchants 
must  submit  to  the  unjust  rules  and 
regulations  of  the  labor  associations  to- 
day, when,  and  in  the  loading  of  what 
ships,  will  it  be  right  for  them  to  take 
a   stand?" 

See  also,  to  similar  effect,  Indianap- 
olis <£  8t.  L.  R.  Co.  V.  Juntgen  (1881) 
10  111.  App.  295,  set  out  in  §  2760,  note 
15,  ante. 

31  In  Delaware,  L.  £  W.  R.  Co.  v. 
Bovms  (1874)  58  N.  Y.  573,  it  was  held 
that  the  fact  that  a  strike  of  employees 
was  immediately  preceded  and  proxi- 
mately caused  by  a  reduction  of  their 
wages,  made  in  good  faith  and  upon 
just  and  reasonable  business  principles, 
did  not  take  the  strike  out  of  the  scope 
of  a  stipulation  in  a  contract  for  the 
sale  of  coal,  against  liability  for  de- 
fault if  occasioned  by  strikes,  although 
the  seller  also  stipulated  that  he  would 
make  "every  effort"  to  fulfil  the  con- 
tract. The  court  said:  "The  contention 
of  the  defendants  is  that,  as  the  strike 
resulted  from  the  voluntary  act  of  the 
plaintiff,  and  would  not  have  occurred 
but  for  that  act,  the  plaintiff  cannot 
claim  or  have  the  benefit  of  the  exemp- 
tion from  liability  for  that  cause.  The 
claim  is  that  the  corporation  expressly 
engaged  to  make  every  effort  to  fulfil 
the  contract,  and  that  this  was  an  in- 
hibition against  doing  any  act  which 
might  induce  a  strike,  and  that  the  case 
is  within  the  maxim  that  no  one  shall 
take  advantage  of  his  own  wrong,  and 
this  view  was  adopted  by  the  court 
below.  The  maxim  referred  to  is  well 
established  and  fully  recognized  in 
courts  of  law  and  equity,  and  its  rea- 
sonableness cannot  be  questioned.  As 
one  of  its  results,  if  a  party  is  disabled 
by  his  own  default  from  performing  his 
contract,  it  is  not  competent  for  him  to 
allege  the  circumstances  by  which  he 
was  prevented,  as  an  excuse  for  the 
omission.     Touteng  v.  Bubbard   (1802) 


3  Bos.  &  P.  291,  6  Revised  Rep.  791. 
But  parties  may  agree  in  advance  under 
what  circumstances  and  upon  what  con- 
tingency the  contract  shall  terminate, 
or  either  party  be  absolved  from  its  ob- 
ligations, and  if  the  circumstances  oc- 
cur, or  the  contingency  happen,  even 
by  the  voluntary  act  of  the  party  claim- 
ing the  benefit  of  the  stipulation,  it 
will  be  available  to  him  in  the  absence 
of  any  fraud  or  mala  fides.  Beswiok 
V.  Smndells  (1835)  3  Ad.  &  El.  868; 
Bee  parte  Miller  (1842)  2  Hill,  418; 
Lovatt  V.  Hamilton  (1839)  5  Mees.  & 
W.  639.  There  can  be  no  doubt  that  if 
a  strike  had  been  brought  about  by  the 
act  of  the  plaintiff  with  a  view  to  re- 
lieve itself  from  the  obligations  of  the 
contract,  and  in  fraud  of  the  rights  of 
the  defendants,  the  circumstances  would 
not  have  availed  as  an  excuse  for  a  fail- 
ure to  perform.  The  case  would  have 
been  within  the  maxim  that  no  man 
shall  take  advantage  of  his  own  wrong, 
and  the  plaintiff  would  have  been  held 
to  have  become  disqualified  for  the  per- 
formance of  the  contract  by  its  own 
unlawful  or  wrongful  act.  But  the 
plaintiff  did  not  by  entering  into  the 
engagement  with  the  defendants,  subject 
to  the  limitations  and  restricted  terms 
of  the  contract,  surrender  the  right  to 
conduct  and  manage  its  affairs,  and  es- 
pecially its  mining  and  coal-producing 
operations,  upon  the  same  general  prin- 
ciples by  which  it  would  be  governed 
had  the  contract  not  been  made.  It  was 
still  at  liberty,  irrespective  of  its  effect 
upon  the  action  of  the  operatives  in  its 
employ,  to  adopt  and  abide  by  such 
prudential  rules  and  regulations  in  the 
conduct  of  its  business  as  had  been  and 
were  usual,  and  such  as  were  reasonable 
and  proper  in  themselves,  and  as  were 
adopted  by  others  carrying  on  a  like 
business.  So  long  as  such  measures  only 
were  adopted,  in  good  faith,  solely  with 
a  view  to  the  general  business  of  the 
plaintiff  and  the  reasonable  necessities 
of  the  business,  the  defendants  had  no 
legal  cause  of  complaint,  although  a 
strike  ensued  and  they  lost  the  bene- 
fits of  their  contract.  It  is  a  perversion 
of  language  to  transfer  the  stipulation 
to  make  every  effort  to  fulfil  the  con- 
tract to  the  clause  referring  to  strikes, 
so  as  to  make  the  plaintiff  undertake  to 
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make  every  effort  to  prevent  or  termi- 
nate strikes,  which  would  but  be  another 
form  of  agreeing  to  submit  to  every  ex- 
action and  requirement  of  their  oper- 
atives, whether  reasonable  or  unmeaa- 
ureable.  Under  such  an  interpretation 
the  contract  itself  would  be  a  bid  for 
combinations  of  the  workmen,  and 
plaintiff  would  be  wholly  at  the  mercy 
of  its  employees.  By  necessary  im- 
plication, the  plaintiff  reserved  and  had 
the  right  to  carry  on  its  mining  opera- 
tions in  the  ordinary  and  usual  method, 
by  such  means,  under  such  regulations, 
and  paying  such  wages  to  workmen,  as 
were  under  the  circumstances  usual, 
reasonable,  and  just,  having  respect,  not 
alone  to  the  contract  with  the  defend- 
ants, but  to  the  general  character,  re- 
sults, and  necessities  of  that  branch  of 
business.  The  agreement  was  made 
with  respect  to  the  business  of  the 
plaintiff  as  a  mining  corporation,  pro- 
ducing coal  for  sale,  and  the  nature 
and  incidents  of  the  business  may  be 
supposed  to  have  been  well  understood  by 
both  parties.  The  contract  must  there- 
fore be  construed  and  have  effect  with 


reference  to  the  manner  in  which  such 
business  is  usually  conducted,  and  the 
known  contingencies  attendant  upoa 
operations  of  the  character." 

So  also  in  King  v.  Parker  (1896)  34 
L.  T.  N.  S.  887,  it  was  held  that  a  stip- 
ulation in  a  contract  for  the  sale  of 
coal,  exonerating  the  seller  from  his  ob- 
ligation to  keep  up  daily  deliveries  ia 
the  event  of  a  colliers'  strike,  is  avail- 
able notwithstanding  the  strike  was 
brought  about  by  the  seller's  proposing- 
a  lower  rate  of  wages,  in  pursuance  of  a 
combination  entered  into  with  other  em- 
ployers in  the  district.  Kelly,  C.  B., 
said:  "It  seems  to  me  in  good  sense  to 
malce  no  difference  whether  the  strike 
is  brought  about  by  the  master  or  not, 
with  this  qualification,  however,  that 
the  employer  must  not  capriciously,  or 
without  just  cause,  and  in  order  to 
bring  about  a  strike  and  so  evade  the 
contract,  inform  the  men  that  they  in- 
tend to  lower  their  wages,  for  that 
would  be  mala  fides." 

See  also  in  this  connection  casea 
cited  in  §  2760,  note  14,  omte. 
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2765.  Scope. — This  chapter  is  concerned  only  with  the  arbitration 
of  general  labor  disputes ;  and  not  the  arbitration  of  questions  aris- 
ing between  an  employer  and  individual  employees,  or  the  construc- 
tion and  scope  of  agreements  for  arbitration  of  questions  arising- 
between  them  as  individuals,  or  with  the  effect  of  provisions  in  a 
particular  statute  providing  for  arbitration  of  questions  arising 
thereunder  which  are  a  matter  of  controversy  between  a  single  in- 
dividual and  his  employer,  such  as  the  English  workmen's  compen- 
sation act,  the  construction  of  which  has  been  dealt  with  elsewhere.. 
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A.  Constitutional  and  statutoey  pbovisio»s. 


2766.  Preliminary  observations. —  Industrial  warfare,  with  its  dis- 
turbance of  industrial  conditions,  its  bitterness,  its  cruel  consequences 
to  the  weak  and  helpless,  its  dislocation  of  trade,  and  its  economic 
waste,  has  often  been  deplored.  For  many  years  the  attempt  has 
been  made  to  devise  some  scheme  for  adjustment  of  industrial  dis- 
putes on  a  rational  basis ;  and  the  general  interest  which  these  efforts 
command  stands  as  warrant  for  the  introduction  into  this  work  of  the 
following  summarization  of  the  statutory  and  constitutional  pro- 
visions now  in  force. 

This  summarization  includes  the  salient  features  of  each  statute 
stripped  of  all  administrative  detail  other  than  may  be  necessary  to 
indicate  the  manner  of  its  operation. 

2767.  In  England. —  For  earlier  English  legislation  *  on  this  sub- 
ject, see  5  Geo.  IV.,  chap.  96,  which  is  a  consolidation  in  amended 
form  of  3  Geo.  II.  (I.),  39  &  40  Geo.  III.,  chap.  90;  30  &  40  Geo. 
III.,  chap.  106;  41  Geo.  III.,  chap.  38;  43  Geo.  III.,  chap.  151; 
44  Geo.  III.,  chap.  87;  53  Geo.  III.,  chap.  75. 

This  was  amended  by  1  Vict.  chap.  67,  8  &  9  Vict.  chap.  77 ;  8 


1  In  Federated  Saicmill  v.  Moore  & 
Sons  Proprietary  ( 1909 )  8  C.  L.  E.  465, 
it  was  said  by  Isaacs,  J.,  "Speaking  of 
1865,  Webb's  History  of  Trade  Union- 
ism (1894)  at  pp.  239,  240,  says:  'The 
industrial  dislocation  which  the  lock- 
outs, far  more  than  the  strikes,  pro- 
duced, occasioned  widespread  loss  and 
public  inconvenience.  The  quarrels  of 
employer  and  employed  came  to  be 
vaguely  regarded  as  matters  of  more 
than  private  concern.'  In  June,  1866, 
at  a  trade  union  conference  at  Sheffield 
it  appears  that  there  were  resolutions 
for  the  establishment  of  councils  of  con- 
ciliation, and  the  general  resort  to  arbi- 
tration in  industrial  disputes.  Eng- 
lish legislation  took  form  in  1867 
by  the  council  of  conciliation  act  1867 
(30  and  31  Vict.  chap.  105),  whereby 
what  were  called  equitable  councils  of 
conciliation  or  ar'bitration  might  be 
established  on  mutual  petition,  but 
without  jurisdiction  as  to  wages  or  re- 
muneration for  labor.  In  1872,  a 
further  act,  the  arbitration  (masters 
and  workmen)  act  1872  (35  &  36  Vict, 
chap.  46 ) ,  was  passed,  enabling  parties 
who  so  agreed  to  arbitrate  as  to  wages 
and   hours,   quantities,   conditions,    and 


regulations  of  work,  and  they  then  be- 
came bound  by  the  award.  But  although 
trade  disputes  continued,  and  grew  in 
magnitude  and  importance,  both  the 
Royal  Commission  of  1867  and  tbat  of 
1894  reported  against  compulsory  ar- 
bitration. In  1896  an  imperial  act  was 
passed,  the  conciliation  act  1896  (59  t 
60  Vict.  chap.  30),  the  title  of  which  is 
'An  Act  to  Make  Better  Provision  for 
the  Prevention  and  Settlement  of  Trade 
Disputes.'  By  that  act  the  Board  of 
Trade  may  mediate,  and  on  application 
appoint  a  board  of  conciliation  or  an 
arbitrator.  No  sanction  is  afforded  to 
the  decision ;  and  no  limitation  is  placed 
on  the  nature  or  cause  of  the  difference 
or  dispute.  Dissatisfaction  with  an  ex- 
isting agreement  or  a,  prior  award  was 
as  much  within  the  act  as  if  there  had 
not  been  any  agreement  or  award.  No 
legal  consideration  stood  in  the  way, — 
no  standard  existed  but  the  sense  of 
justice  and  fairness  entertained  by  the 
arbitrator.  Indeed  this  very  fact  is  and 
always  has  been  the  main  deterring  con- 
sideration against  the  general  adoption 
by  the  employees  of  compulsory  arbi- 
tration in  England." 
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■&  9  Vict.  chap.  128;  30  &  31  Vict.  chap.  105;  35  &  36  Vict.  chap. 
46.  All  the  above  were  repealed  by  the  conciliation  act  of  1896,  59 
&  60  Vict.  chap.  30. 

This  act  provides  for  the  registration  by  the  Board  of  Trade  of  any  board 
constituted  for  the  purpose  of  settling  disputes  between  employers  and  workmen 
by  conciliation  or  arbitration,  or  any  association  or  body  authorized  by  an  agree- 
ment in  writing  made  between  employers  and  workmen  to  deal  with  such  dis- 
putes. 

Where  a  difference  exists  or  is  apprehended  between  an  employer,  or  any  class 
of  employers,  and  workmen,  or  between  different  classes  of  workmen,  the  Board 
of  Trade  may,  if  they  think  fit,  inquire  into  the  causes  and  circumstances  of  the 
difference,  and  take  steps  to  promote  a  conference  of  the  parties  under  the 
presidency  of  a  chairman  mutually  agreed  upon  or  nominated  by  the  Board  of 
Trade,  or  by  some  other  person  or  body.  It  may,  on  the  application  of  employers 
or  workmen  interested,  and  after  taking  into  consideration  the  existence  and 
adequacy  of  means  available  for  conciliation  in  the  district  or  trade,  and  the 
circumstances  of  the  case,  appoint  a  person  or  persons  to  aot  as  a  conciliator 
or  as  a  board  of  conciliation  and  may,  on  the  application  of  both  parties  to  the 
difference,  appoint  an  arbitrator. 

If  a  settlement  of  the  difference  is  effected  either  by  conciliation  or  by  arbitra- 
tion, a  memorandum  thereof  is  to  be  drawn  up  and  signed  by  the  parties  or 
their  representatives. 

2768.  In  the  United  States. —  Kone  of  the  statutes  in  the  United 
States  provide  for  compulsory  arbitration.  For  the  most  part  they 
endeavor  to  postpone  open  rupture  until  the  parties  have  had  time 
to  cool,  by  charging  some  public  board  or  officer  with  the  duty  of 
attempting  to  mediate,  and  of  investigating  and  making  public  the 
cause  of  the  controversy,  relying  upon  the  force  of  public  opinion 
to  bring  about  a  settlement.  They  are  often  deficient  in  respect  to 
the  inquisitorial  powers  granted,  and  in  the  provision  of  any  penalty 
for  failure  to  comply  with  their  requirements. 

United  States.l— Act  June  1,  1898,  30  Stat,  at  L.  424,  chap.  370,  4  Fed.  Stat. 
Anno.  784,  U.  S.  Comp.  Stat.  1901,  p.  3205,  Pierce  U.  S.  Code  §§  7913—7924  (re- 
pealing Acts  1887-1888,  chap.  1063),  provides  that  whenever  a  controversy  con- 
cerning wages,  hours  of  labor,  or  conditions  of  employment,  shall  arise  between 

lAn  amendment  passed  after  the  of  the  board  of  arbitration  to  be  chosen 
above  had  been  put  into  type  creates  a  when  efforts  of  mediation  and  concilia- 
board  of  mediation,  to  be  entirely  in-  tion  fail  is  increased  from  three  to  six; 
dependent  of  the  Department  of  Labor,  two  members  to  be  named  by  the  labor 
and  to  consist  of  a  commissioner  of  organization  interested;  two  by  the 
mediation,  to  be  appointed  by  the  Presi-  other  party  to  the  dispute ;  and  two  by 
dent,  and  two  officials  of  the  United  the  four  thus  chosen.  In  event  that  the 
States  government,  appointed  to  office  four  are  unable  to  agree,  the  board  of 
by  the  President,  with  the  advice  and  mediation  is  authorized  to  select  the 
consent  of  the  Senate.    The  membership  two. 
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a.  railway  carrier  engaged  in  interstate  commerce  (other  than  street  railways) 
and  its  employees  engaged  in  any  capacity  in  train  operation  or  train  service  of 
any  description,  seriously  interrupting  or  threatening  to  interrupt  the  business 
of  such  carrier,  the  chairman  of  the  Interstate  Commerce  Commission  and  thfr 
Commissioner  of  Labor  shall,  upon  request  of  either  party,  endeavor  to  mediate, 
or  to  procure  a  submission  to  arbitration  by  a  board  of  three  persons,  one  named 
by  the  employer,  one  by  the  labor  organization  or  organizations  whose  members 
are  aflfected  (or,  where  the  employees  are  not  members  of  an  organization,  by  a 
committee  elected  by  majority  vote ) ,  and  the  third  by  the  two  others,  or,  if  they 
fail  to  agree,  by  the  commissioners.  The  submission  must  contain  stipulations 
that  the  board  shall  commence  hearings  within  ten  days  from  its  constitution, 
and  shall  make  its  award  within  thirty  days ;  that  the  status  quo  shall  be  pre- 
served pending  the  proceeding;  that  the  award  and  the  papers  and  proceedings 
shall  have  the  force  and  eiTect  of  a  bill  of  exceptions;  that  the  award  shall  be 
final  and  conclusive  upon  both  parties  unless  set  aside  for  error  of  law  apparent 
on  the  record;  that  the  respective  parties  will  each  faithfully  execute  the  award, 
which  may  be  specifically  enforced  in  equity  so  far  as  the  powers  of  a,  court  of 
equity  permit;  that  neither  the  employer  nor  employees  dissatisfied  with  the 
award  shall  terminate  their  relation  before  the  expiration  of  three  months  from 
its  making  without  giving  thirty  days'  notice;  and  that  the  award  shall  coatinuc 
in  force  for  one  year. 

The  award  is  subject  to  reversal  by  the  circuit  court  and  the  circuit  court  of 
appeal  for  matters  of  law  apparent  upon  the  record;  but,  in  case  exceptions  to 
an  award  are  finally  sustained,  the  parties  may  agree  upon  the  judgment  to  be- 
entered. 

The  arbitrators  are  given  power  to  administer  oaths,  summon  witnesses,  and' 
require  the  production  of  documents,  and  may  invoke  the  aid  of  the  Federal 
courts  thereto  to  the  same  extent  and  under  the  same  conditions  and  penalties 
as  is  provided  in  the  act  to  regulate  commerce  of  February  4,  1886,  and  the  amend- 
ments thereto. 

The  act  also  provides  that  during  the  pendency  of  the  arbitration  it  shall  not 
be  lawful  for  the  employer  to  discharge  employees  except  for  inefficiency,  viola- 
tion of  law,  or  neglect  of  duty;  nor  for  a  labor  organization  to  order,  or  em- 
ployees to  unite  in,  a  strike;  nor  for  employees  to  quit,  nor  for  employers  tO' 
discharge  them,  without  thirty  days'  notice,  except  for  the  above  reasons;  any 
violation  of  these  provisions  to  subject  the  ofl'ending  party  to  liability  for  dam- 


An  amendatory  act  (Acts  1910-1911,  chap.  285)  authorizes  the  President  to> 
designate  a  member  of  the  Interstate  Commerce  Commission  or  of  the  Court  of 
Commerce  to  exercise  the  powers  conferred  and  the  duties  imposed  upon  the- 
chairman  of  the  Interstate  Commerce  Commission  by  the  foregoing  act. 

Alabama.— Acts  of  1911,  p.  320.  Provides  that  the  governor  shall  appoint  a 
board  of  three,  one  of  the  members  of  which  shall,  at  the  instance  of  the  gov- 
ernor, proceed  to  the  locality  of  an  existing  or  threatened  strike  or  lockout,  and 
endeavor  to  mediate.  If  the  governor  deems  it  advisable,  he  may  send  all  the- 
members  to  inquire  into  the  cause  of  the  strike  or  lockout;  and  for  that  purpose 
the  board  has  all  the  powers  conferred  upon  it  in  case  of  a  controversy  submitted 
for  arbitration. 

A  grievance  or  dispute  may  be  submitted  in  writing  containing   an   agree- 
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ment  to  abide  by  the  decision  of  the  board,  and  during  the  investigation  to  con- 
tinue without  a  lockout  or  strike.  The  board  may  subpoena  witnesses,  compel 
their  attendance,  take  and  hear  testimony,  and  require  the  production  of  docu- 
jnents.  Decisions  must  be  rendered  within  ten  days  of  the  completion  of  investi- 
gation. 

Provision  is  also  made  for  the  organization  of  local  boards,  one  member  to  be 
nominated  by  the  employer,  one  by  the  labor  organization  or  by  a  majority  of 
the  employees,  the  two  to  select  a  third.  This  board  may  subpoena  witnesses,  etc. ; 
-and  must  render  its  decision  within  ten  days. 

California. — Codes  1906,  Act  No.  19.  Provides  for  appointment  by  the  gov- 
ernor of  a  board  of  arbitration  and  conciliation,  of  three  members,  one  represent- 
ing labor  employees,  one  employers,  and  one  neither;  or  the  parties  may  choose 
their  own  board,  to  have  the  same  powers  as  the  state  board. 

Whenever  any  controversy  arises  likely  to  involve  a  strike  or  lockout,  the  board 
shall,  upon  applioation  of  the  employer  or  a  majority  of  the  employees  in  the 
department  in  which  the  controversy  exists,  containing  a  promise  to  continue 
-work  or  employment,  visit  the  locality  and  endeavor  to  settle  the  dispute.  The 
•decision  shall  be  binding  upon  the  parties  joining  in  the  application  for  six 
months,  or  until  the  expiration  of  sixty  days'  notice  given  by  either. 

Complaints  may  also  be  submitted  to  the  board  of  investigation. 

Colorado.— Acts  of  1909,  chap.  140.  (Amending  Laws  of  1897,  p.  23).  Pro- 
Tides  that  it  shall  be  the  duty  of  the  deputy  state  labor  commissioner  upon  learn- 
ing of  the  existence  of  differences,  to  visit  the  locality,  make  inquiry,  and  en- 
deavor to  mediate  between  the  parties,  or  to  persuade  them  to  submit  their 
differences  is*  arbitrators  to  be  chosen  from  citizens  of  the  state,  each  selecting 
one,  who  shall  agree  on  a  third,  who  may,  in  event  of  failure  to  agree,  be  ap- 
pointed by  the  deputy  labor  commissioner.  The  findings  of  this  board  are  to  be 
final.  The  deputy  labor  commissioner  is  to  act  as  chairman,  but  has  no  vote; 
and  has  power  to  administer  oaths  and  issue  subpoenas. 

Upon  failure  to  procure  »  submission  to  arbitration  it  shall  be  the  duty  of 
the  deputy  labor  commissioner  to  obtain  a  sworn  statement  from  each  party  to 
the  dispute  of  the  facts  upon  which  their  dispute  and  their  reasons  for  not  sub- 
mitting to  arbitration  are  based,  which  shall  be  given  publicity  in  such  news- 
papers as  desire  it.  A  penalty  for  failure  to  make  this  statement,  or  obey  a 
subpoena,  of  a,  fine,  not  less  than  $50  nor  more  than  $100,  or  imprisonment  for 
not  less  than  90  days,  or  both,  is  provided. 

Connecticnt.— General  Statutes  1902,  §§  4708-4713.  (Laws  1895,  chap.  239). 
Provides  for  the  appointment  by  the  governor  of  a  board  of  three,  one  from  the 
party  casting  the  greatest  number  of  votes  for  governor  at  the  last  election, 
one  from  the  party  casting  the  second  greatest  number  of  votes,  and  one  from  a 
labor  organization.  Whenever  a  grievance  or  dispute  shall  arise  between  an  em- 
ployer and  his  employees,  the  parties  may  submit  it  directly  to  the  state  board, 
wihioh  shall  proceed  to  the  locality;  whereupon  the  parties  shall  agree  to  continue 
at  work  until  a  decision  is  rendered,  which  must  be  within  ten  days  after  the 
completion  of  the  investigation. 

The  board  may  administer  oaths  and  issue  subpoenas. 

The  statute  also  provides  that  whenever  a  strike  or  lockout  shall  occur  or  is 
seriously  threatened,  the  board  shall  proceed  to  the  locality  and  endeavor  to 
mediate. ' 
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Georgia. —  Laws  1911,  p.  133.  Provides  for  the  appointment  of  a  commiB- 
sioner  of  commerce  and  labor,  who  may  inquire  into  the  causes  of  strikes  and 
lockouts  and  other  disagreements  between  employers  and  employees;  and  who' 
shall,  whenever  practicable,  offer  to  mediate. 

Idaho. — Constitution,  art.  13,  §  7.  Provides  that  the  legislature  may  establish 
boards  of  arbitration,  whose  duty  it  shall  be  to  hear  all  controversies  submitted, 
and  which  shall  possess  all  the  powers  in  respect  to  summoning  witnesses,  pun- 
ishing for  contempt,  etc.,  possessed  by  justices  of  the  peace. 

In  pursuance  of  this  provision,  Political  Code,  §§  641-654,  enacts  that  it  shall 
be  the  duty  of  the  state  labor  commission,  upon  receiving  information  of  any 
strike,  lockout,  etc.,  affecting  the  employment  of  fifty  or  more  persons,  to  visit 
the  locality  and  endeavor  to  mediate,  or  to  procure  a  submission  to  arbitration  by 
the  commissioners,  the  judge  of  the  local  district  court,  and  two  others  named  by 
the  parties.  The  board  may  also,  in  its  discretion,  act  where  a  less  number  is  in- 
volved. 

It  is  provided  that  an  agreement  to  arbitrate  shall  have  the  effect  of  an  agree- 
ment to  abide  by  and  perform  the  award. 

Power  to  subpoena  witnesses,  etc.,  is  vested  in  the  district  judge. 

Upon  petition  to  the  district  court  of  any  party  to  the  proceeding,  showing 
that  the  award  has  not  been  complied  with,  a  rule  may  issue  to  show  cause,  dis- 
obedience to  any  order  thereon  being  punishable  as  contempt. 

The  act  further  provides  that  if  the  parties  to  any  such  labor  controversy  shall, 
fail  to  adjust  their  differences  or  to  agree  to  arbitrate  at  the  end  of  lire  days, 
it  shall  be  the  duty  of  the  commission  to  investigate,  with  the  aid  of  the  attorney 
general;  for  which  purpose  they  may  issue  subpoenas,  administer  oaths,  etc., 
and  may  invoke  the  aid  of  the  district  court  to  punish  recalcitrant  witnesses  for 
contempt.    The  result  of  the  investigation  is  to  be  reported  to  the  governor. 

Illinois.— Kurd's  Rev.  Stat.  1905,  chap.  10.  Provides  for  appointment  by  the' 
governor,  with  the  advice  and  consent  of  the  senate,  of  a  board  of  three,  not 
more  than  two  of  whom  shall  belong  to  the  same  political  party,  one  to  be  aw 
employer  of  labor,  and  one  an  employee. 

When  any  controversy  or  difference,  not  involving  questions  which  may  be  the 
subject  of  an  action  at  law  or  a  bill  in  equity,  exists  between  an  employer  of  not 
less  than  twenty-five  persons  and  his  employees,  the  board  shall,  upon  the  appli- 
cation of  the  employer  or  of  a  majority  of  the  employees  in  the  department  in 
which  the  controversy  exists  (which  application  shall  contain  a  promise  to  con- 
tinue at  work  until  decision  of  the  controversy  if  made  within  three  weeks), 
visit  the  locality,  investigate,  and  make  a  decision  thereon,  which  shall  be  binding 
upon  the  parties  who  joined  in  the  application  for  six  months,  or  until  the- 
expiration  of  sixty  days'  notice. 

The  board  may  summon  witnesses,  etc.;  and  it  is  made  the  duty  of  the  circuit 
or  county  court  upon  application  to  issue  an  attachment  and  punish  for  contempt 
recalcitrant  witnesses. 

In  event  of  failure  to  abide  by  the  decision  in  any  case  in  which  both  parties 
shall  have  joined,  any  aggrieved  person  may  petition  the  circuit  or  county  court, 
which  may  thereupon  punish  the  offending  party  for  contempt. 

Provision  is  also  made  for  joint  application  by  parties  engaged  in  the  same 
general  line  of  business,  employing  in  the  aggregate  not  less  than  twenty-five 
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persons,  who  have  a  common  difference  with  their  employees,  or  by  the  employees 
of  two  or  more  employers  engaged  in  the  same  general  line  of  business. 

The  act  makes  it  the  duty  of  certain  local  oflScials,  and  of  the  president  or 
chief  executive  of  a  labor  organization,  to  notify  the  board  of  a  threatened  strike 
or  lockout. 

Whenever  it  shall  come  to  the  knowledge  of  the  board  that  a  strike  or  lockout 
involving  twenty-five  persons  is  seriously  threatened,  it  is  their  duty  to  endeavor 
to  mediate  or  to  induce  a  submission  to  arbitration. 

Whenever  there  may  exist  a  strike  or  lockout  wherein  the  general  public  shall 
appear  likely  to  suffer  injury  or  inconvenience  with  respect  to  food,  fuel,  or  light, 
or  the  means  of  communication  or  transportation,  or  in  any  other  respect,  and 
neither  party  consents  to  submit  the  matter  to  the  board,  it  may  investigate 
and  make  public  its  findings. 

Indiana.—  Anno.  Stat,  of  1894,  Revision  of  1901,  §§  7050a^7050q.  Provides 
for  the  appointment  by  the  governor  of  a  labor  commission,  to  be  composed  of 
two  electors  not  less  than  forty  years  of  age,  not  members  of  the  same  political 
party,  nor  holders  of  any  other  ofiice,  one  to  have  been  for  not  less  than  ten 
years  an  employer,  one  an  employee,  and  at  the  time  of  their  appointment  affil- 
iated with  their  respective  interests. 

The  further  provisions  of  the  statute  are  substantially  the  same  as  that  of 
Idaho,  supra,  except  that  no  limitation  is  imposed  relative  to  the  number  of 
persons  involved  in  a  strike  or  lockout  with  respect  to  which  the  commission 
may  act. 

Kansas. — General  Statutes  1901,  §§  332-341.  Provides  that  the  district  court 
of  each  county  shall  have  the  power,  upon  an  application  signed  by  at  least  five 
workmen  or  two  employers,  to  issue  a  license  or  authority  for  the  establishment, 
within  and  for  any  county,  of  a  tribunal  for  voluntary  arbitration  and  settle- 
ment of  disputes  which  may  be  submitted,  to  consist  of  two  workmen  and  two 
employers  resident  in  the  county,  and  of  an  umpire,  who  may  act  only  in  case 
of  a  persistent  disagreement.  The  award  of  the  tribunal  is  made  final  and  con- 
elusive  upon  the  question  submitted;  but  it  may  be  impeached  for  fraud,  acci- 
dent, or  mistake.  The  chairman  of  the  tribunal  is  given  power  to  administer 
oaths  to  all  vpitnesses  who  may  be  produced;  and  a  majority  may  provide  for 
the  examination  and  investigation  of  the  books,  etc.,  pertaining  to  the  matter 
in  hearing  and  belonging  to  either  party. 

Kansas.— Acts  1898-99,  chap.  28.8  This  statute  established  a  body,  to  be 
known  as  a  court  of  visitation,  which  should  have  jurisdiction  over  railway 
operations,  having,  inter  alia,  power  to  issue  orders  and  compel  their  enforcement 
in  cases  of  labor  disputes  afl'ecting  railroad  employees.  Another  act  of  the  same 
session  gave  similar  authority  with  reference  to  telegraphic  service. 

Louisiana.— Revised  Laws  1897,  p.  20  {Acts  of  1894,  No.  139).  Provides  for 
appointment  by  the  governor,  with  the  advice  and  consent  of  the  senate,  of  a 
board  of  five,  two  of  whom  shall  be  employers  selected  or  recommended  by  some 
association  or  board  representing  employers  of  labor,  two,  employees,  selected  or 
recommended  by  the  various  labor  associations,  and  the  fifth  upon  the  recommen- 

2  Held  to  be  violative  of  a  provision  Western  U.  Teleg.  Co.  v.  Myatt,  98  Fed. 

of  the  state  Constitution  as  attempting  335;   State  ex  rel.  Godard  v.  Johnson, 

to  confer  on  a  single  body  legislative,  61   Kan.   803,   49   L.R.A.   662,   60   Pae. 

administrative,     and     judicial     powers.  1068. 
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dation  of  the  four  others  if  they  can  agree;  but  if  not,  to  be  nominated  by  the 
governor. 

Whenever  any  controversy  or  difference,  not  involving  questions  which  may 
be  the  subject  of  a  suit  or  action  in  any  court,  exists  between  any  employer  of 
not  less  than  twenty  persons  in  the  same  general  line  of  business  and  his  em- 
ployees the  board  shall,  upon  application  of  either  party  containing  a  promise 
to  continue  without  any  strike  or  lockout  until  a  decision,  if  made  within  ten 
days,  visit  the  locality  and  attempt  to  mediate;  and  if  mediation  fails  the  board 
shall  make  a  decision  of  the  controversy,  which  shall  be  made  public. 

The  board  is  given  power  to  examine  as  witnesses  any  operative  in  the  depart- 
ment of  business  affected,  and  any  person  who  keeps  the  record  of  wages  earned, 
and  to  require  the  production  of  books  and  papers. 

It  is  made  the  duty  of  divers  local  officials  to  notify  the  board  of  a  threatened 
or  existing  strike,  when  the  board  shall  endeavor  to  mediate  or  to  induce  a  sub- 
mission to  arbitration;  or,  if  unsuccessful,  shall  investigate  the  cause  of  the 
controversy,  and  publish  a  report  fixing  the  responsibility  or  blame. 

MaiHe.—  Acts  of  1909,  chap.  229.  Provides  for  appointment  by  the  governor, 
with  the  advice  and  consent  of  the  executive  council,  of  a  board  of  three,  one  of 
whom  shall  be  an  employer  of  labor  or  selected  from  some  employers'  association, 
one  an  employee  or  an  employee  selected  from  some  bona  fide  trade  or  labor  union, 
and  not  an  employer  of  labor,  and  the  third  upon  the  recommendation  of  the 
other  two,  or,  if  they  fail  to  agree,  by  the  governor. 

Certain  local  officials  are  directed  to  report  threatened  labor  troubles,  where- 
upon the  board  shall,  if  not  less  than  ten  employees  are  directly  concerned  there- 
in, seek  to  mediate,  or  to  secure  the  submission  of  the  dispute  to  arbitration  by 
-a  local  board  or  by  the  state  board. 

Either  the  employer  or  a  majority  of  the  employees  may  make  application  for 
the  adjustment  of  a  controversy;  and  upon  determination  the  decision  of  the 
board  shall  be  binding  on  the  parties  so  applying  for  a  period  of  six  months  or 
until  the  expiration  of  sixty  days'  notice. 

The  board  may  also  act  upon  request  of  the  governor. 

Maryland. —  Public  General  Laws,  Code  of  1903,  art.  7.  Provides  that  the 
board  of  public  works  shall  endeavor  to  procure  the  submission  to  arbitration 
^f  any  controversy  between  any  corporation  of  the  state  in  which  the  state  may 
be  interested  as  a  stockholder  or  creditor,  and  its  employees;  and,  if  such  effort 
fails,  that  it  shall  investigate  and  report  to  the  next  general  assembly. 

The  act  further  provides:  "All  subjects  of  dispute  arising  between  corpora- 
tions and  any  person  in  their  employment  or  service,  and  all  subjects  of  dis- 
pute between  employers  and  employees  in  any  trade  or  manufacture,  may  be 
settled  and  adjusted  in  the  manner  hereinafter  mentioned."  Continuing,  the 
act  provides  that  the  parties  to  such  controversy  may  agree  to  leave  it  to  the 
arbitration  of  any  judge  or  justice  of  the  peace,  or  of  a  board  appointed  by  any 
judge  or  justice,  consisting  of  two  or  four  persons,  half  of  whom  shall  be  em- 
ployers and  the  other  half  employees,  which  shall  have  full  power  finally  to  hear 
and  determine  the  dispute.  Every  determination  of  a  dispute  by  any  judge  or 
justice  of  the  peace  shall  be  given  as  a  judgment  of  the  court,  and  execution  may 
be  awarded  thereon. 

Acts  of  1904,  chap.  671.  Provides  that  the  chief  of  the  Bureau  of  Industrial 
Statistics  upon  learning  that  a  controversy  has  arisen  involving  ten  or  more 
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employees,  which  may  result  in  a  strike  or  lockout,  shall  visit  the  locality,  and 
attempt  to  mediate  or  secure  submission  to  arbitration  by  a  board  composed  of 
one  employer  and  one  employee  engaged  in  the  same  or  a  similar  occupation  to 
the  one  in  which  the  dispute  exists,  to  be  selected  by  the  parties,  and  of  a  third, 
to  be  selected  by  the  other  two.  If  they  cannot  agree,  the  said  chief  shall  act  as 
the  third. 

The  president  of  the  board  is  emp'owered  to  summon  witnesses  and  enforce  their 
attendance,  and  to  administer  oaths;  and,  within  three  days  after  the  investiga- 
tion, to  render  a  decision  thereon,  which  shall  be  final. 

The  statute  further  provides  that  if  the  efforts  towards  conciliation  and  arbi- 
tration fail,  the  chief  of  the  Bureau  of  Industrial  Statistics  shall  proceed  to 
investigate;  and,  having  ascertained  the  blameworthy  party,  shall  publish  a 
report  in  some  daily  newspaper,  assigning  such  responsibility  or  blame  over  his 
official  signature.  For  the  purposes  of  such  investigation  he  is  given  power  to 
administer  oaths,  issue  summonses,  etc.,  to  the  same  extent  that  power  is  pos- 
sessed by  courts  of  record  or  judges  thereof  in  the  state. 

Massachusetts. —  Revised  Laws  1902,  chap.  106,  as  amended  by  chaps.  313 
and  399,  Acts  of  1904.  Provides  for  appointment  by  the  governor,  with  the  advice 
and  consent  of  the  council,  of  a  board  of  conciliation  and  arbitration,  one  of 
whom  shall  be  an  employer  of  labor  or  selected  from  an  association  representing 
employers  of  labor,  one  from  a,  labor  organization,  the  third  to  be  appointed  upon 
the  recommendation  of  the  other  two;  or,  in  event  of  their  failure  to  agree,  by 
the  governor. 

Certain  local  officials  must,  and  the  employers  or  employees  may,  notify  the 
board  of  an  impending  or  existing  strike  or  lockout  involving  not  less  than 
twenty-five  persons  in  the  same  general  line  of  business,  whereupon  the  board 
shall  endeavor  to  mediate  or  to  induce  a  submission  to  arbitration.  It  shall  in- 
vestigate the  cause  of  such  controversy,  and  fix  the  responsibility  therefor,  and 
may  make  and  publish  a  report  thereon.  It  shall,  upon  request  of  the  governor, 
investigate  and  report  upon  a,  controversy  likely  to  afltect  the  public  welfare. 

If  a  controversy  which  does  not  involve  questions  which  may  be  the  subject 
of  an  action  at  law  or  suit  in  equity  exists  between  an  employer  of  not  less  than 
twenty-five  persons  in  the  same  general  line  of  business,  and  his  employees,  tlie 
board  shall,  upon  application  of  the  employer  or  of  a  majority  of  his  employees 
in  the  department  of  the  business  in  which  the  controversy  exists,  which  appli- 
cation must  contain  a  concise  statement  of  the  controversy  and  a  promise  to 
continue  without  any  lockout  or  strike  until  the  decision  of  the  board,  if  made 
within  three  weeks  after  filing  the  application,  visit  the  place  where  the  con- 
troversy exists,  investigate,  endeavor  to  adjust  the  controversy,  and  make  a 
written  decision  thereof,  which  shall  at  once  be  made  public.  The  decision  shall 
for  six  months,  or  until  the  expiration  of  sixty  days'  notice,  be  binding  upon  the 
parties  joining  in  the  application. 

Either  party  may  nominate  fit  persons  as  expert  assistants  to  the  board,  which 
anay  appoint  one  from  among  them. 

The  board  is  given  power  to  summon  as  witnesses  any  operative  and  any  person 

teeping  the  record  of  wages  earned,  and  to  require  the  production  of  books,  etc. 

It  is  further  provided  that  the  parties  to  any  controversy  may  submit  it  to  a 

local  board,  which  may  be  mutually  agreed  upon  or  may  be  composed  of  three 

members,  one  nominated  by  the  employer,  one  by  the  employees,  and  the  third 
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by  the  other  two.  Such  board  shall  have,  relative  to  the  matters  referred  to  it, 
all  the  powers  of  the  state  board,  and  its  decisions  shall  have  such  binding  eflfect 
as  may  be  agreed  upon  by  the  parties.  It  may  ask  the  advice  and  assistance  of 
the  state  board,  and  must  render  its  decision  within  ten  days  after  close  of 
hearing. 

Michigan — A  statute  (Compiled  Laws  1897,  §§  559-568,  Acts  of  1889,  No. 
238)  providing  for  appointment  of  a  state  board  of  mediation  and  arbitration, 
charged  with  the  duty  of  conciliation,  and  empowered  to  arbitrate  grievances, 
submitted,  has  been  repealed  by  Acts  1911,  No.  254. 

Mimmesota.— Revised  Laws  1905,  §§  1828-1834  (Acts  1895,  chap.  170).  Pro- 
vides for  appointment  by  the  governor,  with  the  advice  and  consent  of  the  senate, 
of  a,  state  board  of  three  members,  one  an  employer,  one  not  an  employer  and 
to  be  appointed  from  among  persons  recommended  by  a  labor  union,  and  the 
third  on  the  recommendation  of  the  two  others,  or,  if  they  do  not  make  such 
recommendation,  by  the  governor. 

Whenever  a  controversy  relating  to  the  conditions  of  employment  or  rate  of 
wages  shall  arise  between  an  employer  of  ten  or  more  persons  in  the  same  general 
business,  and  his  employees,  the  board,  upon  application  of  the  employer  or  a. 
majority  of  the  employees,  shall  visit  the  locality,  inquire  into  the  dispute,  and 
within  ten  days  render  a  written  decision. 

It  is  empowered  to  summon  as  a  witness  any  employee  who  keeps  the  records- 
of  wages,  and  tu  require  the  production  of  such  records. 

In  cases  where  the  application  is  mutual,  the  decision  shall  be  binding  for  six 
months,  or  for  sixty  days  after  notice. 

Within  three  days  after  the  state  board  shall  learn  that  a  strike  or  lockout 
18  threatened  or  exists,  it  must  attempt  to  mediate,  or  to  procure  a  submission  of 
the  controversy  to  the  state  board,  or  to  a  local  board  selected  by  the  parties, 
which  shall  have  all  the  powers  of  the  state  board,  and  the  decision  of  which  shall 
have  the  force  and  eflfect  agreed  upon  in  the  submission.  The  state  board  may  in- 
vestigate the  cause  of  the  controversy,  fix  the  responsibility  for  its  continuance, 
and  publish  the  facts,  having  with  respect  thereto  the  same  powers  as  in  cases, 
submitted  by  application  of  one  party  only. 

Missouri.— Acts  of  1901,  p.  195,  as  amended  by  acts  1903,  p.  218.  Provider 
for  appointment  by  the  governor,  with  the  advice  and  consent  of  the  senate,  of  a 
board  of  three,  one  an  employer  of  labor  or  selected  from  some  employers'  associa- 
tion, one  a  member  of  a  labor  union,  and  the  third  neither. 

Whenever  it  shall  come  to  the  knowledge  of  the  board  that  a  strike  or  lockout  is 
threatened  involving  ten  or  more  employees,  it  is  made  its  duty  to  proceed  to. 
the  locality  and  endeavor  to  mediate;  or,  if  such  effort  fails,  to  investigate;  to 
which  end  it  may  subpoena  witnesses,  etc.  If  a  witness  will  not  attend  or  testify, 
the  board  may  apply  to  the  circuit  court,  and  the  court  may  issue  its  attachment, 
to  bring  him  in  and  punish  him  for  contempt  if  he  refuses  to  give  testi- 
mony.' Any  recalcitrant  witness  is  to  be  deemed  guilty  of  a  misdemeanor,  and 
is  to  be  liable  to  arraignment  and  trial  in  any  court  having  competent  jurisdic- 

3  This  provision  has  been  held  uncon-  their    own    authority,    and    cannot    be 

stitutional  on  the  ground  that  the  power  exercised  in  behalf  of  another  body  or 

for     punishing     for     contempt     is     not  tribunal,  even  another  court.     State  eoo- 

granted  by  legislative  acts,  but  inheres  rel.  Haughey  v.  Ryan    (1904)    182  Mo.. 

in   the   courts   for   the   maintenance   of  349,  81  S.  W.  435. 
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tion,  and  on  conviction  may  be  fined  not  less  than  $20  nor  more  than  $500,  or 
imprisoned  not  more  than  thirty  days,  or  both. 

In  all  cases  when  any  grievance  or  dispute  involving  ten  or  more  employees 
shall  arise  between  any  employer  and  his  employees,  it  shall  be  the  duty  of  the 
parties  to  submit  it  for  investigation  to  the  board,  which  within  ten  days  after 
completing  investigation  shall  render  a  decision  showing  the  nature  of  the  con- 
troversy, and  shall  make  a  written  report  of  their  findings  and  recommendations, 
to  be  published  in  a  local  newspaper. 

In  all  cases  where  the  application  is  mutual,  the  decision  shall  be  binding  and 
final;  and  in  all  cases  where  either  party  refuses  to  agree  to  arbitrate,  the  de- 
cision shall  be  final  and  binding  upon  the  parties  unless  exceptions  are  filed  with 
the  clerk  within  five  days. 

Any  person  who  shall  violate  the  conditions  of  the  decision  is  to  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court  of  competent 
jurisdiction  may  be  fined  not  less  than  $50  nor  more  than  $100,  or  imprisoned 
not  more  than  six  months,  or  both. 

Montana. —  Anno.  Codes,  §§  3330-3338.  Provides  for  appointment  by  the 
governor,  with  the  advice  and  consent  of  the  senate,  of  a  board  of  three,  one  to 
be  an  employer  or  selected  from  some  association  representing  employers  of 
labor,  one  a  laborer  or  selected  from  some  labor  organization,  and  one  a  dis- 
interested citizen. 

Whenever  any  controversy  or  dispute  not  involving  questions  which  may  be  the 
subject  of  a  civil  action  exists  between  any  employer  of  twenty  or  more  persons 
in  the  same  general  line  of  business,  the  board  must,  upon  application  signed  by 
the  employer  of  a  majority  of  the  employees  in  the  department  of  business  affected, 
and  containing  a  promise  to  continue  on  in  business  or  at  work  until  the  decision 
of  the  board,  if  made  within  four  weeks,  visit  the  locality,  and  endeavor  to 
mediate,  and  decide  what  is  proper  to  be  done. 

Each  party  may  nominate  an  expert  as  assistant  to  the  board. 

The  board  is  empowered  to  summon  as  a  witness  any  employee  in  the  depart- 
ment of  the  business  affected,  and  to  require  the  production  of  books  showing  thj 
amount  of  wages  paid. 

Any  decision  is  binding  upon  the  parties  joining  in  the  application,  for  six 
months,  or  until  expiration  of  sixty  days'  notice. 

Controversies  may  also  be  referred  to  local  boards,  to  be  agreed  upon  by  the 
parties,  or  to  be  nominated,  one  by  each  party  and  the  third  by  the  two  others, 
who  shall  have  the  powers  of  the  state  board,  and  whose  decision  shall  have 
whatever  binding  effect  may  be  agreed  upon.  The  local  board  may  ask  the  advice 
of  the  state  board,  and  shall  render  its  decision  within  ten  days. 

The  statute  makes  it  the  duty  of  certain  local  officers  to  notify  the  board  of 
any  strike  or  lockout  involving  not  less  than  twenty  employees  in  the  same 
general  line  of  business;  whereupon  the  board  shall  endeavor  to  mediate,  or 
procure  a  submission  to  arbitration,  and  may,  if  it  deems  it  advisable,  investigate 
and   make   a   report   assigning  the   responsibility   for   the   controversy. 

Nevada. —  Acts  of  1907,  chap.  18.  Provides  that  upon  the  arising  of  any  con- 
troversy seriously  interrupting  or  threatening  to  interrupt  the  business  of  an  em- 
ployer, the  governor  shall,  upon  the  request  of  either  party,  endeavor  to  mediate, 
or  to  procure  a  submission  to  arbitration  by  a  board  of  three,  one  to  be  selected 
by  the  employer,  one  by  the  labor  organization  to  whioh  the  employees  directly 
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interested  belong,  and  the  third  by  the  other  two,  or,  in  event  of  their  failure 
to  agree,  by  the  governor.  The  submission  shall  stipulate  that  the  hearing  shall 
commence  within  ten  days  and  award  be  made  in  thirty  days  after  organization 
of  the  board,  and  that  pending  the  arbitration  the  existing  status  shall  not  be 
changed;  that  the  award  shall  be  final  and  conclusive  upon  both  parties,  unless 
set  aside  for  error  of  law  apparent  on  the  record;  that  the  respective  parties  to 
the  award  will  each  faithfully  execute  it;  and  that  it  may  be  specifically  enforced 
in  equity  so  far  as  the  powers  of  a,  court  of  equity  permit;  that  either  party, 
if  dissatisfied  with  the  award,  shall  not  terminate  the  employment  without  giving 
thirty  days'  notice;  and  that  the  award  shall  continue  in  force  for  the  period 
of  one  year. 

The  award  is  to  be  reviewable  by  the  district  court  for  errors  of  law  apparent 
on  the  record;  and,  upon  aippeal,  by  the  supreme  court.  But  the  parties  may 
agree,  where  exceptions  are  sustained,  upon  a  judgment  to  be  entered  disposing 
of  such  matter  of  controversy. 

The  arbitrators  are  empowered  to  administer  oaths,  issue  subpoenas,  etc.,  and 
may  invoke  the  aid  of  the  courts  thereto. 

During  the  pendency  of  the  arbitration  the  employer  may  not  discharge  his 
employees  except  for  inefficiency,  violation  of  law,  or  neglect  of  duty ;  nor  may  the 
organization  representing  the  employees  order,  nor  the  employees  engage  in,  a 
strike;  nor  for  a  period  of  three  months  after  an  award  may  the  employer  dis- 
charge his  employees  except  for  the  causes  aforesaid,  without  giving  thirty  days' 
notice;  nor  may  an  employee  quit  without  just  cause,  without  such  notice. 
Any  violation  of  this  provision  subjects  the  offending  party  to  liability  for  dam- 
ages: Provided,  that  the  employer  may  reduce  the  number  of  his  employees 
whenever  in  his  judgment  business  necessities  require. 

New  Hampshire.—  Acts  1911,  chap.  198.  Provides  for  the  appointment  of 
a  labor  commissioner,  who  whenever  any  controversy  arises  relating  to  the  con- 
ditions of  employment,  or  rate  of  wages  between  any  employer  and  his  employees, 
and  "involving  the  interests  of  employees,  not  less  than  ten  persons  in  the  same 
general  line  of  business  in  this  state,"  shall,  upon  a  verified  application  signed 
t)y  the  employer  or  a  majority  of  the  employees  in  the  department  of  business 
affected,  visit  the  locality,  investigate,  endeavor  to  mediate,  and  within  five  days 
jnake  a  written  decision. 

When  the  above  means  fail,  the  commissioner  shall  endeavor  to  persuade  the 
parties  to  submit  to  a  board  of  arbitration,  who  shall  be  citizens  of  the  state; 
(each  choosing  a  member  and  the  two  selecting  a  third.  The  commissioner  acts  as 
chairman,  without  the  privilege  of  voting.  Its  findings  to  be  final,  and  binding 
upon  the  parties  for  six  months  or  until  the  expiration  of  sixty  days'  notice. 

Pending  the  decision,  which  must  be  given  in  seven  days,  work  must  continue; 
and  if  the  dispute  is  as  to  wages,  the  decision  shall  relate  back  to  the  date  of  the 
beginning  of  the  controversy. 

Upon  failure  of  the  parties  to  agree  to  arbitrate,  the  commissioner  shall  request 
from  each  a  sworn  statement  of  the  facts  and  the  reason  for  not  submitting  to 
arbitration,  which  shall  be  given  publicity.  (No  penalty  is  provided  for  failure 
to  make  this  statement.) 

It  is  further  provided  that  whenever  it  shall  come  to  the  knowledge  of  the  com- 
missioner, either  by  notice  from  certain  local  oflicials,  the  president  of  a  board  of 
trade,  or  other  representative  body,  the  president  of  a  central  labor  council  or 


§  27G8]  ARBITRATION  AND  CONCILIATION.  8597 

assembly,  or  any  five  reputable  citizens,  or  otherwise,  that  a  strike  or  lockout  is 
threatened  involving  not  less  than  ten  persons  in  the  same  general  line  of  business 
in  any  city  or  town  in  the  state,  he  shall  endeavor  to  mediate  or  procure  a  sub- 
mission to  arbitration;  and,  upon  failure  of  such  efforts,  may  investigate  and 
make  a  report  fixing  responsibility. 

New  Jersey.— A  former  statute  (act  of  March  24,  1892),  with  all  acts  amend- 
atory thereof  and  supplementary  thereto,  providing  for  the  constitution  of 
voluntary  boards  of  arbitration,  to  be  sanctioned  by  the  county  judge,  and  for 
the  creation  of  a  state  board  having  power  to  investigate,  mediate,  and  hear 
appeals  from  local  boards,  or  to  hear  the  dispute  in  the  first  instance — is  re- 
pealed by  Acts  of  1908,  chap.  25. 

New  York — Revised  Statutes  1901,  p.  2111,  as  amended  by  chapter  505, 
Acts  of  1907,  Re-enacted  in  1909,  as  part  of  the  labor  law  (§§  140-148).  Au- 
thorizes a  state  bureau  of  mediation  and  arbitration,  an  officer  or  agent  of 
which  shall  endeavor  to  mediate  any  pending  dispute;  and  a  state  board  of 
mediation  and  arbitration,  to  consist  of  certain  officers  of  the  department  of 
labor,  which  may,  if  the  commissioner  of  labor  thinks  it  advisable,  inquire  into 
the  cause  of  a  strike. 

A  grievance  or  dispute  between  an  employer  and  his  employees  may  be  sub- 
mitted to  the  board  of  arbitration,  the  submission  to  contain  an  agreement  to 
abide  the  determination  of  the  hoard,  and  during  the  investigation  to  continue 
in  business  or  at  work.  For  the  purpose  of  the  inquiry  the  board  is  empowered 
to  subpcena  witnesses,  compel  their  attendance,  to  take  testimony,  etc.  Its  de- 
cision must  be  rendered  in  ten  days  after  completion  of  the  investigation. 

Grievances  may  also  be  referred  to  a  board  to  be  created  by  the  parties,  each 
naming  a  member,  who  shall  name  the  third.  This  board  may  subpoena  wit- 
nesses, compel  their  attendance,  etc.,  and  shall  render  a  written  decision  in  ten 
days  after  the  close  of  the  hearing. 

Ohio.— Bates's  Anno.  Stat.  §§  4364-90 — 4364-106.  Provides  that  the  governor, 
with  advice  and  consent  of  the  senate,  shall  appoint  a  board  of  three,  one  an 
employer,  or  selected  from  some  association  representing  employers,  one  an 
employee  or  an  employee  selected  from  some  labor  organization,  and  the  third 
upon  the  recommendation  of  the  other  two;  or,  if  they  cannot  agree,  by  the 
governor. 

The  act  provides  that  the  term  "employer"  as  used  therein  includes  several 
employers  co-operating  with  respect  to  any  controversy  or  difference,  and  that 
the  term  "employees"  includes  aggregations  of  employees  of  several  employers 
so  co-operating. 

Whenever  any  controversy  or  differences  not  involving  questions  which  may 
be  the  subject  of  a  suit  or  action  exists  between  an  employer  of  not  less  than 
twenty-five  persons  in  the  same  general  line  of  business,  and  his  employees,  the 
board  shall,  upon  application  by  either  party  containing  a  promise  to  continue 
in  business  or  at  work  until  the  decision  of  the  board,  if  made  within  ten  days, 
visit  the  locality  and  endeavor  to  mediate;  and  in  event  of  failure  of  mediation 
shall  make  a  written  decision  of  the  controversy,  which  shall  be  made  public. 

The  act  further  provides  that  the  parties  may,  by  joint  application,  agree  as 
to  the  extent  to  which  the  decision  of  the  board  shall  be  binding  upon  them; 
in  which  case  the  decision  may  b«  made  and  enforced  as  9,  rule  of  the  court  in 
the  court  of  common  pleas  as  upon  a  statutory  award. 
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The  board  is  empowered  to  subpcena  as  witnesses  any  operative  in  the  de- 
partment of  business  affected,  or  other  persons  shown  on  affidavit,  on  belief 
or  otherwise,  to  have  Icnowledge  of  the  matters  in  controversy;  and  anyone  who 
keeps  the  record  of  wages. 

The  parties  may  submit  their  controversy  to  a  local  board  mutually  agreed 
upon,  or  composed  of  the  nominee  of  each  party  and  a  third  named  by  the  other 
two,  to  have  the  same  powers  as  the  state  board;  the  decision  of  which  is  to 
have  whatever  binding  effect  may  be  agreed  upon.  The  local  board  may  aslc 
the  advice  of  the  state  board,  and  must  render  its  decision  within  ten  days. 

Certain  local  officials  are  charged  with  the  duty  of  notifying  the  state  board 
of  an  impending  strike  or  lockout,  whereupon  it  becomes  the  duty  of  the  board 
to  mediate  or  endeavor  to  procure  a  submission  to  arbitration  by  a  local  or 
state  board.  The  state  board  may,  if  it  deems  it  advisable,  or,  at  the  request 
of  a  party  willing  to  arbitrate,  shall,  investigate,  and  publish  its  report,  finding 
the  cause  of  the  dispute  and  fixing  the  blame. 

Oklalioiua. —  Constitution  of  1907.  Provides  that  the  legislature  shall  create 
a  board  of  arbitration  and  conciliation. 

That  every  license  issued  or  charter  granted  to  a  mining  or  public  service 
corporation,  foreign  or  domestic,  shall  contain  a  stipulation  that  such  corpora- 
tion will  submit  any  differences  that  it  may  have  with  its  employees  with  ref- 
erence to  labor,  to  arbitration,  as  shall  be  provided  by  law. 

That  no  foreign  corporation  shall  be  relieved  from  compliance  with  any  of 
the  requirements  made  of  a  similar  domestic  corporation  by  the  Constitution 
or  laws  of  the  state. 

Acts  of  1907-8,  p.  499.  Provides  that  the  governor  shall  upon  his  own  motion 
appoint  two  farmers  and  one  employer,  and,  upon  the  recommendation  of  the 
commissioner  of  labor,  one  employer  and  two  employees,  by  and  with  the  advice 
and  consent  of  the  senate;  the  six  so  appointed  to  constitute  a  state  board  of 
arbitration  and  conciliation.  The  employers  and  employees  must  have  been 
for  three  years  preceding  engaged  in  the  industries  of  the  state. 

Whenever  it  shall  come  to  the  knowledge  of  the  board  that  a  strike  or  lock- 
out involving  the  employment  of  not  less  than  twenty-five  persons  is  threatened, 
the  board  shall  endeavor  to  mediate.  Certain  public  officials,  and  the  president 
or  chief  executive  of  a  labor  organization,  are  charged  with  the  duty  of  giving 
notice  of  a  strike  or  lockout  actually  occurring. 

Where  the  general  public  are  likely  to  suffer  injury  or  inconvenience,  and 
efforts  to  procure  submission  of  the  controversy  fail,  the  board  may  investigate 
of  its  own  motion,  and  make  public  its  findings,  with  such  recommendations 
to  the  parties  involved  as  in  its  judgment  will  contribute  to  a  fair  and  equitable 
settlement  of  their  differences;  and  in  the  prosecution  of  such  inquiry  the  board 
is  empowered  to  issue  subpcenas,  failure  to  obey  which  may  be  punished  by  the 
district  court  as  in  cases  of  contempt. 

It  is  further  provided  that  an  injunction  against  the  board  will  lie  only  from 
the  supreme  court. 

Pennsylvaiiia.-Brightly's  Purdon's  Digest,  12th  ed.  1895,  p.  132.  Provides 
that  upon  petition  signed  by  at  least  fifty  persons  employed,  each  workman  to 
have  been  a  resident  of  the  judicial  district  for  at  least  one  year,  engaged  in 
some  branch  of  the  trade  he  professes  to  represent  for  at  least  two  years,  and 
to  be  a  citizen  of  the  United  States;  or  signed  by  at  least  five  employers,  citizens 
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of  the  United  States,  and  actually  engaged  in  some  branch  of  the  iron,  steel, 
glass,  textile  fabrics,  or  coal  trade  within  the  judicial  district  for  at  least  one 
year,  each  of  whom  shall  employ  at  least  ten  workmen  of  the  class  hereinbefore 
described, — certain  judges  may  issue  a  license  on  authority  for  the  establishment 
within  their  respective  districts  of  tribunals  for  the  consideration  and  settle- 
ment of  disputes  between  employees  and  employers  in  the  trades  above  named. 
If  the  petition  is  signed  by  one  side  only,  the  assent  of  the  other  must  be  given 
within  sixty  days,  otherwise  the  petition  is  to  be  taken  as  dismissed. 

One  tribunal  may  be  created  for  each  of  the  trades  above  named,  in  eacli 
judicial  district,  to  continue  in  existence  for  one  year,  and  to  take  jurisdiction 
of  any  dispute  between  employers  and  workmen  who  shall  have  petitioned  for 
the  tribunal  or  who  may  submit  their  dispute  for  decision.  The  statute  further 
provides  for  an  umpire,  who  shall  be  called  upon  to  act  only  after  continuous 
disagreement.  His  decision  is  in  no  case  binding  upon  the  parties,  save  as  they 
may  acquiesce  therein. 

The  statute  provides  that  the  tribunal  shall  consist  of  not  less  than  two  em- 
ployers or  their  representatives,  and  two  workmen;  the  exact  number  to  be 
named  in  the  petition  or  agreement.  The  expenses  of  the  tribunal  are  to  be 
borne  by  voluntary  subscription. 

The  tribunal  has  all  the  authority  vested  in  the  board  of  arbitration  by  the 
statute  relating  to  arbitration  of  civil  suits. 

Attorneys  at  law  or  other  agents  are  not  permitted  to  appear. 

Awards  must  be  made  within  ten  days,  which,  on  approval  by  the  proper 
judge,  become  final  and  conclusive. 

Brightly's  Purdon's  Digest,  12th  ed.  1895,  p.  290.  Provides  that  whenever 
any  differences  arise  between  employees  in  the  mining,  manufacturing,  or  trans- 
portation industries  of  the  commonwealth,  and  their  employers,  either  party 
may  apply  to  the  court  of  common  pleas  to  appoint  a  board  of  arbitration;  and 
the  court  may,  if  in  its  judgment  the  application  alleges  matters  of  sufficient 
importance  to  warrant  arbitration  in  order  to  preserve  the  public  peace  or  pro- 
mote the  interests  and  harmony  of  labor  and  capital,  require  the  parties  each 
to  select  three  citizens  within  three  days,  the  court  to  appoint  three  more;  and 
to  make  appointment  on  behalf  of  a  party  failing  to  nominate  arbitrators. 

The  president  of  the  board  is  empowered,  at  the  request  of  any  two  members 
of  the  board,  to  enforce  the  production  of  papers  or  presence  of  witnesses,  and  to 
require  them  to  testify;  failure  to  obey  being  made  punishable  as  a  misdemeanor, 
upon  conviction  in  the  court  of  quarter  sessions,  by  a  fine  not  exceeding  $500, 
and  imprisonment  not  exceeding  thirty  days,  or  both. 

Parties  may  appear  by  attorney  or  counsel  if  they  so  desire. 

Philippine  Islands. —  Acts  of  1908,  No.  1868.  Establishes  a  bureau  of  labor, 
one  of  the  purposes  of  whicli  is  "to  secure  the  settlement  of  differences  between 
employer  and  laborer,  and  to  avert  strikes  and  lockouts,  by  inducing  all  parties 
to  the  controversy  to  submit  their  differences  to  arbitration." 

Texas. Revised  Statutes  1895,  arts.  61a — Glk.     Provides  that  any  grievance 

or  dispute  arising  between  employers  and  employees  may  be  by  mutual  consent 
submitted  to  a  board  of  five,  two  designated  by  the  central  labor  organization, 
if  any,  to  which  the  employees  belong,  or  if  none,  by  their  local  labor  organization, 
or  if  no  organization,  by  a  majority  of  the  employees;  two  by  the  employer;  and 
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the  fifth  by  the  others;  or,  if  they  cannot  agree,  by  the  district  judge,  who  shall 
license  the  board  to  act. 

The  submission  must  contain  stipulations  that  pending  the  arbitration  the 
existing  status  shall  not  be  changed;  that  the  award  shall  be  final  and  conclusive 
unless  set  aside  for  error  of  law  apparent  on  the  record;  that  the  respective 
parties  will  each  faithfully  execute  the  same;  that  it  may  be  specifically  enforced 
in  equity  so  far  as  the  powers  of  a  court  of  equity  permit;  that  employees  dis- 
satisfied with  the  award  will  not  quit  without  thirty  days'  notice;  and  that  the 
award  shall  continue  in  force  for  a  year. 

Power  is  given  to  issue  subpoenas  and  require  the  production  of  papers  to  the 
same  extent  as  possessed  by  the  courts. 

The  powers  of  the  board  cease  upon  adjudication,  unless  there  may  be  at  the 
time  other  disputes  which  may  be  submitted  to  the  board. 

The  act  makes  it  unlawful  to  discharge  employees  during  the  pendency  of 
the  arbitration  except  for  inefficiency,  violation  of  law,  neglect  of  duty,  or  where 
a  reduction  of  the  force  is  necessary;  and  for  the  union  to  order,  or  the  em- 
ployees to  join  in,  a  strike  or  boycott. 

Judgment  may  be  entered  on  the  award  ten  days  after  filing  unless  exceptions 
thereto  are  filed  for  matter  of  law  apparent  on  the  record,  which  exceptions 
shall  be  passed  on  by  the  district  court,  and  on  appeal  by  the  court  of  civil 
appeals,  whose  determination  shall  be  final.  In  case  of  reversal  of  the  award 
the  parties  may  agree  upon  a,  judgment  to  be  entered  disposing  of  the  con- 
troversy. 

tJtali.—  Constitution,  art.  16.  Directs  that  the  legislature  shall  provide  by 
law  for  a  board  of  labor,  conciliation,  and  arbitration,  which  shall  fairly  repre- 
sent the  interests  of  both  capital  and  labor,  to  perform  duties  and  receive  com- 
pensation as  prescribed  by  law. 

Compiled  Laws  1907,  §§  1324-1334.  Provides  for  appointment  by  the  governor, 
with  the  advice  and  consent  of  the  senate,  of  a  board  of  three,  not  more  than  two 
of  whom  shall  belong  to  the  same  political  party;  one  of  whom  shall  be  an  em- 
ployer; one  an  employee  selected  from  same  labor  organization;  and  the  third 
neither.  Whenever  a,  strike  or  lockout  is  seriously  threatened,  involving  more 
than  ten  employees,  the  board  shall  endeavor  to  mediate  or  procure  a  submission 
to  arbitration. 

Upon  application  for  arbitration  the  parties  shall  agree  upon,  or  each  shall 
submit,  a  written  statement  of  grievances.  Applications  for  arbitration  must 
precede  any  strike  or  lockout;  and  in  case  a,  lockout  or  strike  already  exists 
the  board  shall  accord  arbitration  if  the  parties  shall  resume  their  relations 
with  each  other.  [No  penalty  provided.]  The  application  must  include  a 
promise  to  abide  by  the  decision  of  the  board. 

The  board  is  empowered  to  administer  oaths,  examine  witnesses,  and  to 
require  the  production  of  books  and  papers;  contumacy  to  be  punished  by  the 
district  court   as  a  contempt. 

The  statute  makes  it  the  duty  of  certain  local  authorities  to  communicate 
information  of  any  condition  likely  to  lead  to  a  strike  or  lockout. 

As  soon  as  practicable,  the  board  shall  render  a  decision  which  shall  state 
what  shall  be  done  by  either  party  in  order  amicably  to  settle  the  controversy. 

■Washington.— Remington  &  Ballinger  Codes  &  Statutes,  §§  6599  et  seq  (Acts 
of  1903,  chap.  58).     Provides  that  it  shall  be  the  duty  of  the  state  labor  com- 
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missioner,  upon  application  of  any  employer  or  employee,  to  visit  the  locality 
and  endeavor  to  mediate  or  induce  a  submission  to  arbitration  by  a  board  of 
three  citizens,  one  chosen  by  the  employer,  one  by  a  majority  of  the  employees, 
and  the  third  by  the  others;  the  findings  of  which  shall  be  final.  The  commis- 
sioner of  labor  acts  as  chairman,  without  a  vote,  issuing  subpcenas  and  adminis- 
tering oaths. 

Upon  failure  to  procure  arbitration,  it  becomes  the  duty  of  the  labor  commis- 
sioner to  request  a  sworn  statement  from  each  party  of  the  facts  upon  which  the 
dispute  and  their  reasons  for  not  submitting  to  arbitration  are  based,  which  is 
to  be  given  publicity  in  such  newspapers  as  desire  to  use  it.  [No  penalty  is 
provided  for  failure  to  make  such  statement.] 

Wisconsin. —  Acts  of  1911,  chap.  485  (which  repeals  the  earlier  arbitration 
act  constituting  §§  1729b — 1729J,  Annotated  Statutes  1898,  Supplement  of 
1906 ) .  Inter  alia,  creates  a  board  to  be  known  as  the  industrial  commission, 
appointed  by  the  governor  with  the  advice  and  consent  of  the  senate;  and  pre- 
scribes as  one  of  its  duties  that  it  shall  do  all  in  its  power  to  promote  peaceful 
settlement  of  labor  disputes;  in  pursuance  of  which  it  may  appoint  temporary 
boards  of  arbitration,  providing  necessary  expenses  and  ordering  compensation. 

Wyoming. —  Constitution,  art.  19.  Provides  that  "the  legislature  shall  estab- 
lish courts  of  arbitration,  whose  duty  it  shall  be  to  hear  and  determine  all 
differences  and  controversies  between  organizations  or  associations  of  laborers 
and  their  employers,  which  shall  be  submitted  to  them  in  such  manner  as  the 
legislature  may  provide." 

2769.  In  Canada. —  The  efficiency  of  the  Dominion  industrial  dis- 
putes investigation  act  1907,  and  the  fact  that  it  is  likely  to  play 
a  considerable  part  in  the  framing  of  future  legislation,  has  been 
deemed  to  warrant  a  presentation  of  its  provisions  somewhat  more 
extensive  than  that  of  the  statutes  preceding.  In  the  five  years  since 
the  act  was  put  in  force  there  have  been  132  references  to  concilia- 
tion boards,  of  which  all  but  15  have  been  effective  in  avoiding 
sirikes. 

The  interpretation  clause  of  this  act  provides  that  in  the  act,  unless  the 
context  otherwise  requires,  "  'employer'  means  any  person,  company,  or  corpora- 
tion employing  ten  or  more  persons,  and  owning  or  operating  any  mining 
property,  agency  of  transportation  or  communication,  or  public  service  utility, 
including,  except  as  hereinafter  provided,  railways,  whether  operated  by  steam, 
electricity,  or  other  motive  power,  steamships,  telegraph  and  telephone  lines,  gas, 
electric  light,  water,  and  power  works; 

"  'employee'  means  any  person  employed  by  an  employer  to  do  any  skilled 
or  unskilled  manual  or  clerical  work  for  hire  or  reward,  in  any  industry  to  which 
this  act  applies; 

"  'dispute'  or  'industrial  dispute'  means  any  dispute  or  difference  between 
an  employer  and  one  or  more  of  his  employees,  as  to  matters  or  things  affecting 
or  relating  to  work  done  or  to  be  done  by  him  or  them,  or  as  to  the  privileges, 
rights,  and  duties  of  employers  or  employees   (not  involving  any  such  violation 
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thereof  as  constitutes  an  indictable  offense)  ;  and,  without  limiting  the  general 
nature  of  the  above  definition,  includes  all  matters  relating  to — 

"  ( 1 )  the  wages  allowance  or  other  remuneration  of  employees,  or  the  price 
paid  or  to  be  paid  in  respect  of  employment; 

"(2)  the  hours  of  employment,  sex,  age,  qualification,  or  status  of  employees, 
and  the  mode,  terms,  and  conditions  of  employment; 

"(3)  the  employment  of  children  or  any  person  or  persons  or  class  of  persons, 
or  the  dismissal  of  or  refusal  to  employ  any  particular  person  or  persons  or 
class  of  persons; 

"(4)  claims  on  the  part  of  an  employer  or  any  employee  as  to  whether,  and, 
if  so,  under  what  circumstances,  preference  of  employment  should  or  should 
not  be  given  to  one  class  over  another  of  persons  being  or  not  being  members 
of  labor  or  other  organizations,  British  subjects  or  aliens; 

"(5)  materials  supplied  and  alleged  to  be  bad,  unfit,  or  unsuitable,  or  damage 
alleged  to  have  been  done  to  work; 

"  ( 6 )  any  established  custom  or  usage,  either  generally  or  in  the  particular 
district  affected; 

"  ( 7 )   the  interpretation  of  an  agreement  or  a  clause  thereof." 

The  act  further  provides  that  either  party  to  a  labor  dispute  may  make  ap- 
plication for  appointment  of  a  board  to  which  the  dispute  may  be  referred  under 
the  provisions  of  the  act;  but  that  in  the  case  of  a  dispute  between  a  railway 
company  and  its  employees,  it  may  be  referred  under  the  provisions  concerning 
railway  disputes,  in  the  conciliation  and  labor  act.  The  board  is  to  consist  of 
three  members,  who  must  be  British  subjects,  one  to  be  nominated  by  either 
party,  and  the  third  by  the  other  two.  Upon  failure  to  make  the  nomination, 
the  minister  of  labor  may  appoint.  Members  of  the  board  must  be  without  any 
■direct  pecuniary  interest  in  the  issue  of  the  dispute. 

The  application  must  be  accompanied  by 

"  ( a )   A  statement  setting  forth — 

(1)  the  parties  to  the  dispute; 

(2)  the  nature  and  cause  of  the  dispute,  including  any  claims  or  demands 
made  by  either  party  upon  the  other,  to  which  exception  is  taken; 

(3)  an  approximate  estimate  of  the  number  of  persons  affected  or  likely  to 
be  affected  by  the  dispute; 

(4)  the  efforts  made  by  the  parties  themselves  to  adjust  the  dispute; 
and — 

"(b)  A  statutory  declaration  setting  forth  that,  failing  an  adjustment  of 
the  dispute  or  a  reference  thereof  by  the  minister  to  a  board  of  conciliation  and 
investigation  under  the  act,  to  the  best  of  the  knowledge  and  belief  of  the  de- 
clarant, a  lockout  or  strike,  as  the  case  may  be,  will  be  declared,  and  that  the 
necessary  authority  to  declare  such  lockout  or  strike  has  been  obtained." 

Upon  receipt  by  either  party  of  a  copy  of  the  application  he  shall  prepare  a 
reply.  Copies  of  the  application  and  reply  are  forwarded  to  the  chairman  of 
the  board,  which  shall  inquire  into  the  dispute  and  endeavor  to  induce  a  settle- 
ment, a  memorandum  of  which  shall  be  drawn  up  and  signed,  and  shall,  if  the 
parties  so  agree,  be  binding  as  if  made  a  recommendation  by  the  board. 

If  a  settlement  of  the  dispute  is  not  effected,  the  board  must  make  a  report 
to  the  minister  of  labor,  with  its  recommendation  for  the  settlement  of  the 
the  dispute  according  to  the  merits  and  substantial  justice  of  the  case;   copies 
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of  which  are  to  be  furnished  upon  application  to  any  newspaper  published  in 
Canada. 

"For  the  purpose  of  its  inquiry  the  board  shall  have  all  the  powers  of  sum- 
moning before  it  and  enforcing  the  attendance  of  witnesses,  of  administering 
oaths,  and  of  requiring  witnesses  to  give  evidence  on  oath  or  on  solemn  affirmii- 
tion  (if  they  are  persons  entitled  to  aflfirm  in  civil  matters),  and  to  produce 
such  books,  papers,  or  other  documents  or  things  as  the  board  deems  requisite 
to  the  full  investigation  of  the  matters  into  which  it  is  inquiring,  as  is  vested 
in  any  court  of  record  in  civil  cases." 

A  penalty  not  exceeding  $100  is  imposed  for  failure  to  obey  a  summons,  in 
the  absence  of  sufficient  cause  shown.  Wilful  contempt  in  the  face  of  the  board 
is  also  punishable  by  penalty  not  exceeding  $100. 

The  board  may  view  the  premises  wherein  anything  is  being  or  has  been  done 
•which  has  been  made  the  subject  of  a  reference,  and  interrogate  any  person 
upon  such  premises  in  relation  thereto;  any  obstruction  in  the  exercise  of  this 
power  being  punishable  by  penalty  not  exceeding  $100. 

No  counsel  or  solicitor  shall  be  entitled  to  appear  or  be  heard  before  the  board, 
except  with  the  consent  of  the  parties  to  the  dispute  and  of  the  board. 

The  board  may  at  any  time  dismiss  any  matter  referred  to  which  it  thinks 
frivolous  or  trifling. 

It  may,  with  the  consent  of  the  minister  of  labor,  employ  competent  experts 
to  assist  it. 

The  acceptance  of  any  perquisite  or  gratuity  of  a  member  of  the  board  from 
an  interested  party  is  punishable  by  fine  not  exceeding  $1,000. 

The  statute  further  provides:  "It  shall  be  unlawful  for  any  employer  to 
declare  or  cause  a  lockout,  or  for  any  employee  to  go  on  strike,  on  account  of 
any  dispute,  prior  to  or  during  a  reference  of  such  dispute  to  a  board  of  con- 
ciliation and  investigation  under  the  provisions  of  this  act,  or  prior  to  or  during 
a  reference  under  the  provisions  concerning  railway  disputes  in  the  conciliation 
and  labor  act:  Provided  that  nothing  in  this  act  shall  prohibit  the  suspension 
or  discontinuance  of  any  industry  or  of  the  working  of  any  persons  therein  for 
any  cause  not  constituting  a  lockout  or  strike.     .     .     . 

"Employers  and  employees  shall  give  at  least  thirty  days'  notice  of  an  intended 
change  affecting  conditions  of  employment  with  respect  to  wages  or  hours;  and 
in  every  case  where  a  dispute  has  been  referred  to  a  board,  until  the  dispute 
has  been  finally  dealt  with  by  the  board  neither  of  the  parties  nor  the  employees 
affected  shall  alter  the  conditions  of  employment  with  respect  to  wages  or  hours, 
or,  on  account  of  the  dispute,  do  or  be  concerned  in  doing,  directly  or  indirectly, 
anything  in  the  nature  of  a  lockout  or  strike,  or  a  suspension  or  discontinuance 
ot  employment  or  work,  but  the  relationship  of  employer  and  employee  shall 
continue  uninterrupted  by  the  dispute,  or  anything  arising  out  of  the  dispute: 
but  if,  in  the  opinion  of  the  board,  either  party  uses  this  or  any  other  provision 
of  this  act  for  the  purpose  of  unjustly  maintaining  a  given  condition  of  affairs 
through  delay,  and  the  board  so  reports  to  the  minister,  such  party  shall  be 
guilty  of  an  offense,  and  liable  to  the  same  penalties  as  are  imposed  for  a 
violation   of  the  next  preceding  section. 

"Any  employer  declaring  or  causing  a  lockout  contrary  to  the  provisions  of 
this  act  shall  be  liable  to  a  fine  of  not  less  than  $100,  nor  more  than  $1,000  for 
each  day  or  part  of  a  day  that  such  lockout  exists. 
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"Any  employee  who  goes  on  strike  contrary  to  the  provisions  of  this  act  shall 
be  liable  to  a  fine  of  not  less  than  $10  nor  more  than  $50,  for  each  day  or  part 
of  a  day  that  such  employee  is  on  strike. 

"Any  person  who  incites,  encourages,  or  aids  in  any  manner  any  employer  to 
declare  or  continue  a  lockout,  or  any  employee  to  go  or  continue  on  strike  con- 
trary to  the  provisions  of  this  act,  shall  be  guilty  of  an  offense  and  liable  to  a 
fine  of  not  less  than  $50  nor  more  than  $1,000." 

The  parties  to  a  dispute  referable  to  a  board  may  agree  to  be  bound  by  the 
recommendation  of  the  board,  whereupon  the  recommendation  shall  be  made  a 
rule  of  the  court  upon  application  of  either,  and  shall  be  enforceable  in  like 
manner. 

Any  dispute  not  within  the  provisions  of  the  act  may  be  referred  to  a  board 
by  consent,  upon  which  any  existing  lockout  or  strike  shall  cease,  and  the  pro- 
visions of  the  act  shall  bind  the  parties. 

The  act  further  provides:  "No  court  of  the  Dominion  of  Canada,  or  of  any 
province  or  territory  thereof,  shall  have  power  or  jurisdiction  to  recognize  or 
enforce,  or  to  receive  in  evidence,  any  report  of  a  board,  or  any  testimony  or 
proceedings  before  a  board,  as  against  any  person  or  for  any  purpose,  except 
in  the  case  of  the  prosecution  of  such  person  for  perjury." 

The  Canadian  conciliation  and  labor  act  (Revised  Statutes  1906,  chap.  96). 
Contains  provisions  for  the  registration  of  boards  of  conciliation,  and  for  tha 
mediation  and  arbitration  of  trade  disputes,  similar  to  those  contained  in  the 
English  conciliation  act  of  1896,  except  that  the  party  charged  with  the  adminis- 
tration of  the  act  is  the  member  of  His  Majesty's  Council  for  Canada  to  whom 
for  the  time  being  the  Governor  in  Council  may  assign  the  carrying  out  of  the 
provisions  of  this  act:  and  excepts  from  such  provisions  the  case  of  railway  em- 
ployees, with  respect  to  whom  it  provides  that  whenever  a  difference  exists 
between  any  railway  employer  and  railway  employees,  and  it  appears  to  the 
minister  charged  with  the  administration  of  the  act  that  by  reason  thereof  a 
railway  lockout  or  strike  has  been  or  is  likely  to  be  caused,  or  an  interruption  nf 
the  regular  and  safe  transportation  of  the  mails,  passengers,  or  freight  has  been 
or  may  be  anticipated,  or  the  safety  of  any  person  employed  on  a  railway  train 
or  car  has  been  or  is  likely  to  be  endangered,  the  minister  may,  either  on  the  ap- 
plication of  any  party,  or  of  any  municipality  directly  affected,  or  of  his  own 
motion,  cause  inquiry  to  be  made,  and  for  that  purpose  may  establish  a,  com- 
mittee of  conciliation,  mediation,  and  investigation,  to  be  composed  of  three 
persons,  one  to  be  named  by  each  party  and  the  third  by  the  two  so  named,  or 
by  the  parties  themselves  in  case  they  can  agree.  If  either  party  refuses  or 
fails  to  name  a  member  of  the  committee,  the  minister  may  appoint  one.  It 
is  the  duty  of  the  committee  to  effect  an  amicable  settlement;  but  if  this  fails, 
the  minister  may  refer  the  difference  to  a  board  of  arbitrators,  to  consist  of  the 
committee,  if  acceptable,  or  of  new  representatives  in  place  of  those  objected  to, 
appointed  in  like  manner  as  the  original  members  of  the  committee. 

This  board  is  to  make  inquiry  and  consider  what  would  be  reasonable  and 
proper  to  be  done  by  both  or  either  of  the  parties,  with  a  view  to  put  an  end 
to  the  difference  and  to  prevent  its  recurrence,  and  shall  make  a  report  con- 
taining its  findings  and  recommendations,  which  shall  be  furnished  gratis  to 
any  newspaper  published  in  Canada  applying  therefor. 

For  the  purpose  of  such  inquiry  the  act  confers  upon  the  board  all  the  power 
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of  summoning  witnesses  and  of  requiring  them  to  give  evidence  on  oath,  and  ta 
produce  documents,  etc.,  as  is  vested  in  any  court  of  record  in  civil  cases. 

No  counsel  or  solicitor  may  appear  before  the  board,  except  by  consent  of  the 
parties  and  of  the  board. 

"No  court  of  the  Dominion  of  Canada,  or  of  any  province  or  territory,  shall 
have  or  possess  any  povcer  or  jurisdiction  to  recognize  or  enforce,  or  to  receive 
in  evidence,  any  report  of  any  board  of  arbitrators,  or  of  any  committee  of 
conciliation,  or  any  testimony  or  proceedings  before  either  such  board  or  com- 
mittee, as  against  any  party  or  person,  or  for  any  purpose  whatsoever,  except 
in  case  of  prosecution  for  perjury." 

Power  is  given  to  arrest  for  wilful  contempt  in  the  face  of  the  board. 

British  Columbia. —  Labor  conciliation  and  arbitration  act.  Revised  Stat- 
utes, 1897,  chap.  109  (Acts  of  1894,  chap.  23).  This  statute  provides  that  a 
claim  or  dispute  thereunder  shall  include  any  matter  as  to  which  there  is  a 
disagreement  between  any  employer  and  his  employees.  In  case  any  dispute 
arises  in  any  trade  or  calling  between  employers  and  employees,  and  the  parties 
to  the  dispute  are  agreed  to  refer  it  to  a  council  of  conciliation  or  arbitration 
under  the  act,  such  application  shall  not  be  made  unless  there  are  ten  or  more 
employees  as  parties  to  the  dispute.  No  claim  or  dispute  may  be  the  sub- 
ject of  conciliation  or  arbitration  under  the  act,  in  any  case  in  which  the  em- 
ployees affected  by  such  claim  or  dispute  shall  be  fewer  in  number  than  fifteen. 

The  act  provides  that  councils  of  conciliation  shall  consist  of  four  concilia- 
tors, who  shall  be  appointed  by  the  leiutenant  governor  upon  the  nomination  of 
each  of  the  disputants.  When  an  applicant  for  conciliation  names  two  con- 
ciliators, the  other  party  must  do  so  within  seven  days;  otherwise  the  pro- 
posed reference  is  voided. 

If  the  council  of  conciliation  shall  report  that  they  are  unable  to  effect  a  set- 
tlement, both  parties  conjointly  may  require  the  commissioner  to  refer  the 
dispute  to  a  council  of  arbitration  to  consist  of  three  members  nominated  by 
the  conciliators,  one  to  represent  employers,  and  one  to  represent  employees, 
who  shall  nominate  as  their  president  one  of  the  judges  of  the  supreme  court 
of  British  Columbia.  In  case  of  their  failure  to  do  so,  the  lieutenant  governor 
shall  appoint  the  president.  The  members  of  the  council  of  conciliation  may 
sit  as  assessors  upon  such  reference;  but  take  no  part  in  its  hearing  or  deter- 
mination. 

Disputes  may  also  be  directly  referred  to  a  council  of  arbitration;  in  which 
case  the  parties  themselves  may  nominate  two  of  the  arbitrators. 

Neither  party  may  be  represented  by  counsel  or  attorney,  or  by  any  paid 
agent  other  than  one  or  more  of  the  persons  between  whom  the  dispute  has 
arisen. 

The  award  is  to  be  made  within  seven  days,  and  to  be  published  in  one  or 
more  newspapers  circulating  in  the  district  within  which  the  dispute  arose. 

If  the  parties  have  agreed  to  be  bound  thereby,  the  award  may  be  made  a  rule 
of  the  supreme  court  on  the  application  of  either  party. 

The  failure  of  a  witness  to  appear  or  testify  without  reasonable  excuse  is  made 
punishable  by  a  penalty  of  not  exceeding  $20,  to  be  imposed  by  any  justice  of 

the  peace. 

Nova  Scotia.— Miners  arbitration  act.  Revised  Statutes  1900,  chap.  21 
<Act3  of  1898,  chap.  7).     Provides  for  arbitration  of  disputes  with  respect  to 
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wages  between  persons  employed  in  the  coal  mining  industry  and  their  employ- 
ers. It  directs  that  employees  shall  not  strike,  or  employers  reduce  wages^ 
dismiss  or  lock  out  their  men,  if  either  party  shall  make  complaint  to  the 
Commissioner  of  Public  Works  and  Mines,  until  the  matter  is  finally  deter- 
mined; whereupon  the  commissioner  may  require  evidence  in  support  of  the 
complaint,  and  shall  determine  whether  it  should  be  referred  to  arbitration  or 
not.  If  he  determines  adversely,  the  matter  is  to  be  deemed  to  be  finally  deter- 
mined against  the  party  complaining;  if  he  determines  favorably,  or  if  a 
joint  application  shall  be  made,  the  matter  is  to  be  referred  to  a,  board,  to 
consist  of  five  persons,  two  of  whom  shall  be  appointed  by  the  Governor  in 
council,  one  by  the  agent  of  the  employer  Who  is  a  party  to  such  dispute,  one 
by  the  agent  of  the  employed  who  are  the  other  party,  and  one  by  the  persons 
appointed  by  such  agents;  or  in  default  thereof,  the  board  may  be  appointed 
by  a  judge  of  the  supreme  court  on  application  of  the  commissioner. 

It  may  compel  the  attendance  of  witnesses  and  production  of  documents. 

The  award  when  filed  may  be  made  an  order  of  the  supreme  court,  and  tht 
said  court  may  enforce  obedience  to  such  awards  by  attachment,  or,  if  the 
award  directs  payment  of  a,  sum  of  money,  by  ordering  judgment  to  be  entered 
or  execution  to  issue. 

Wages  of  the  men  for  the  fourteen  days  preceding  the  appointment  of  the 
last  of  such  arbitrators  may  be  withheld ;  and  double  the  amount  shall  be  paid 
to  some  chartered  bank  to  the  credit  of  the  commissioner,  which  deposit,  if 
either  party  fails  to  submit  to  the  award,  shall  (less  cost  of  arbitration)  be 
forfeited  to  the  other. 

The  act  further  provides  that  no  complaint,  award,  or  other  proceeding  there- 
under shall  be  removed  by  certiorari  to  any  court.  An  appeal  lies  from  any 
award  of  the  board  of  the  supreme  court  w  banco;  and  must  be  taken  within 
ten  days. 

Ontario. — Trade  dispute  act  1910.  Contains  the  same  provisions  as  the  Que- 
bec act  as  to  the  subject-matter  of  the  dispute,  and  the  number  of  workmen  who 
must  be  involved,  in  order  that  the  act  may  apply. 

Provision  is  made  for  the  appointment  of  a  registrar  to  perform  various  ad- 
ministrative functions,  and  whose  duty  it  shall  be,  when  requested  in  writing  by 
the  employer  or  by  five  or  more  of  the  employees,  or  by  the  head  of  the  munici- 
pality in  which  the  industry  is  situated,  to  visit  the  locality  and  seek  to  medi- 
ate, and  to  promote  conditions  favorable  to  a  settlement,  and  to  promote  agree- 
ments between  employers  and  employees  with  a  view  to  submission  of  differ- 
ences to  conciliation  or  arbitration  before  resorting  to  a  strike  or  lockout. 

A  dispute  may  be  referred  to  a  council  of  conciliation,  to  consist  of  four  con- 
ciliators, two  to  be  appointed  by  each  party,  if  either  or  both  parties  shall  lodge 
an  application  therefor. 

If  the  council  of  conciliation  shall  fail  to  bring  about  the  settlement  of  the 
dispute,  either  party  may  require  the  registrar  to  refer  it  to  a,  council  of  arbi- 
tration. A  dispute  may  also  be  directly  referred  to  a  council  of  arbitration  on 
application  of  both  parties. 

Provision  is  made  for  two  councils  of  arbitration:  (a)  a  council  for  the 
settlement  of  an  award  in  respect  of  claims  and  disputes  between  railway  com- 
panies, including  street  railway  companies,  and  wage  earners  employed  in  re- 
spect of  railway  construction  or  traffic  on  railways;  and  (b)  a  council  in  re- 
spect of  other  claims  and  disputes.     Each  council  shall  consist  of  three  mem- 
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bers,  one  to  be  appointed  by  the  lieutenant  governor  on  the  recommendation  of 
employees;  one  on  the  recommendation  of  employers;  the  third,  who  shall  be 
president  of  the  council,  to  be  chosen  by  the  two.  In  the  event  of  their  failure 
to  agree,  or  of  either  party  to  the  dispute  to  nominate  a  representative,  the  lieu- 
tenant governor  may  appoint.  Members  of  the  board  of  conciliation  may,  with 
the  written  consent  of  both  parties,  sit  as  assessors. 

The  statute  further  provides  that  "the  following  may  be  the  method  ascer- 
taining the  recommendation  of  employers  and  employees  as  to  the  persons  to  be 
appointed  on  their  recommendation  respectively  as  members  of  the  councils  of 
arbitration  respectively : 

"1.  For  the  person  to  be  recommended  by  the  employers,  every  employer  in  the 
province  having  at  least  ten  persons  in  his  employment  shall  be  entitled  to  one 
vote;  every  organization  in  the  province,  whether  incorporated  or  unincorporated, 
representing  the  interests  of  employers,  each  member  of  which  has  at  last  ten 
persona  in  his  employment,  shall  be  entitled  to  one  vote; 

"2.  Every  board  of  trade  in  the  province,  legally  constituted,  shall  be  entitled 
to  one  vote  for  a  representative  of  the  employers  in  each  council; 

"3.  For  the  person  to  be  recommended  by  employees  as  a  member  of  the  coun- 
cil of  arbitration  in  matters  not  belonging  to  railways,  every  trades  and  labor 
council,  every  district  assembly  of  the  Knights  of  Labor,  every  federated  coun- 
cil of  building  trades,  every  lawfully  incorporated  trades  union,  every  organiza- 
tion of  wage  earners  of  an  industrial  calling  primarily  constituted  for,  and  actu- 
ally and  bona  fide  operated  for,  the  regulation  of  the  wages  and  hours  of  labor 
as  between  employers  and  employed,  shall  be  entitled  to  one  vote;  but  this  shall 
not  be  deemed  to  include  co-operative  associations  or  societies  formed  under  the 
revised  statute  respecting  co-operative  associations. 

"4.  For  choosing  the  person  to  be  recommended  by  employees  of  railway  com- 
panies as  a  member  of  the  council  of  arbitration  in  matters  belonging  to  rail- 
ways, every  organization  in  the  province,  whether  incorporated  or  unincorpo- 
rated, exclusively  representing  the  interest  of  wage  earners  employed  in  respect 
of  railway  construction  or  traffic  on  railways  shall  be  entitled  to  one  vote;  but 
this  shall  not  be  deemed  to  include  co-operative  associations  or  societies." 

It  is  made  the  duty  of  the  mayor  of  any  city  or  town  to  notify  the  registrar 
of  any  threatened  or  existing  strike  or  lockout,  whereupon  it  shall  be  the  duty 
of  the  proper  council  or  arbitration  to  endeavor  to  mediate,  and,  in  its  judg- 
ment, to  inquire  into  the  cause  of  the  controversy. 

Where  one  party  has  lodged  an  application  for  reference  to  a  board  of  con- 
ciliation, appointing  two  conciliators  for  the  purpose,  and  the  other  party,  upon 
being  notified,  has  not  within  a  reasonable  period  appointed  conciliators,  and  the 
party  lodging  the  application  has  not  proceeded  to  a  strike  or  lockout,  the  coun- 
cil of  arbitration,  if  it  thinks  fit,  may  investigate  and  report  a  proper  settlement 
of  the  dispute,  and  what  parties,  if  any,  are  mainly  responsible  therefor. 

For  the  purposes  of  the  act  the  council  of  conciliation  and  arbitration  is  given 
the  same  powers  with  respect  to  summoning  and  hearing  witnesses,  enforcing  at- 
tendance, and  preserving  order,  as  are  specified  in  the  Ouebee  statute. 

No  party  to  any  proceeding,  either  before  a  council  of  conciliation  or  a  coun- 
cil of  arbitration,  shall  be  represented  by  counsel  or  attorney  or  by  any  paid 
agent  other  than  one  or  more  of  the  persons  between  whom  the  dispute  or  claim 
has  arisen. 
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The  award  shall  be  made  within  one  month  after  a  council  has  completed  its 
sittings.  Eitlier  party  may  agree  to  be  bound  by  an  award,  and  if  the  other 
party  also  agrees,  the  award  may,  on  the  application  of  either,  be  enforced  in  the 
same  manner  as  an  award  on  an  ordinary  submission  in  writing  to  arbitration. 

Quebec—  Trade  disputes  act.  Revised  Statutes  1909,  arts.  2489-2520  ( 1 
Edw.  VII.  chap.  31).  Applies  in  case  of  disagreement  between  an  employer  of 
not  less  than  ten  workmen  in  the  same  business  and  his  employees  as  to — 

"(a)  The  price  to  be  paid  for  work  done  or  in  course  of  being  done,  whether 
such  disagreement  has  arisen  with  respect  to  wages  or  to  the  hours  or  times  of 
working; 

"(b)  Damage  done  to  work,  delay  in  finishing  the  same,  not  finishing  the 
same  in  a  good  and  workmanlike  manner  or  according  to  agreement,  or  the 
nature  and  quality  of  materials  supplied  to  employees; 

"(c)  The  price  to  be  paid  for  extracting  any  mineral  or  other  substance  froni 
a  mine  or  quarry,  or  the  allowances,  if  any  be  made,  for  bands,  refuse,  faults, 
or  other  causes,  whereby  the  extraction  thereof  is  impeded; 

"(d)  The  performance  or  nonperformance  of  any  written  or  verbal  stipula- 
tion or  agreement; 

"(e)  Insufficient  or  unwholesome  food  or  stores  supplied  to  employees,  where 
there  is  an  agreement  to  victual  them,  or  to  supply  them  with  provisions  or 
stores  of  any  kind; 

"(f)  Ill-ventilated  or  dangerous  places  in  mines,  or  unsanitary  rooms  in 
which  work  is  being  performed,  or  want  of  necessary  conveniences  in  connection 
■with  such  rooms  or  places; 

"(g)  The  dismissal  or  employment  under  agreement  of  any  employee  or  num- 
ber of  employees; 

"(h)  The  dismissal  of  an  employee  or  employees  for  his  or  their  connection 
with  any  trade  or  labor  organization." 

Where  a  dispute  arises  the  registrar  of  councils  of  conciliation  and  of  arbitra- 
tion, if  requested,  shall  endeavor  to  mediate,  and  when  the  fact  of  dispute  shall 
come  to  his  knowledge  shall  visit  the  locality,  inquire  into  the  causes  and  cir- 
cumstances of  the  dispute,  and  endeavor  to  procure  a  submission  to  a  council  of 
reconciliation  or  arbitration. 

A  dispute  may  be  referred  to  a  council  of  conciliation,  to  consist  of  four 
conciliators,  two  to  be  appointed  by  each  party,  if  either  or  both  parties  shall 
lodge  an  application  therefor. 

If  the  council  of  conciliation  shall  fail  to  bring  about  any  settlement  of  the 
dispute,  either  party  may  require  the  registrar  to  refer  the  dispute  to  a,  council 
of  arbitration,  which  shall  consist  of  three  members,  British  subjects,  appointed 
Ijy  the  Minister  of  Public  Works  and  Labor,  one  upon  the  recommendation  of 
each  party,  the  third  upon  the  recommendation  of  the  others,  or,  if  they  fail 
"to  agree,  by  the  minister. 

A  dispute  may  be  directly  referred  to  a  council  of  arbitration  upon  the  ap- 
plication of  both  parties. 

The  act  provides  that  the  president  shall,  for  preserving  order  during  any 
sitting  of  council,  have  all  the  powers  of  a  judge  of  the  superior  court,  except 
that  be  shall  not  have  the  power  of  committing  for  contempt 
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The  council  of  arbitration  shall  decide  the  dispute  according  to  equity  and 
good  conscience,  and  make  its  award  within  one  year  after  completing  its  hear- 
ing. Either  party  may  agree  to  be  bound  by  the  award,  which  shall  become 
executory  upon  concurrence  of  the  other. 

Councils  of  conciliation  and  arbitration  may  visit  the  locality,  hear  all  per- 
sons interested  who  may  come  before  them,  summon  any  person  to  attend  as 
witness,  and  in  the  case  of  any  person  summoned  refusing  to  attend,  applica- 
tion may  be  made  by  either  party  to  a  justice  of  the  peace  of  the  locality  for 
an  order  to  compel  such  attendance,  the  justice  having  the  same  power  to  punish 
disobedience  thereto  as  in  the  case  of  a  witness  whom  he  may  compel  to  appear 
hefore  himself  in  matters  governed  by  part  15  of  the  Criminal  Code. 

Neither  party  may  be  represented  by  an  advocate  or  paid  agent. 

2770.  In  Australia  and  New  Zealand. —  On  account  of  the  radical 

nature  of  legislation  in  Australia  and  New  Zealand  along  this  line, 
which  renders  it  of  special  interest,  and  of  the  likelihood  that  few 
of  the  users  of  these  volumes  have  access  to  a  copy  of  these  statutes, 
their  provisions  are  set  forth  at  a  greater  length  than  otherwise 
w^ould  be  necessary.^ 


1  An  account  of  the  earlier  Australian 
and  New  Zealand  legislation  is  given  in 
Federated  Sairmill  v.  Moore  if  Bons  Pro- 
prietary (1909)  8  C.  L.  E.  465,  by 
Isaacs,  J.,  as  follows :  "In  Australia 
the  course  of  legislation  was  erratic  and 
markedly  diverse,  as  well  as  inefl'ective. 
In  1891  the  Victorian  Parliament  passed 
an  act  to  establish  councils  of  concilia- 
tion, but  only  on  the  joint  request  of 
employers  and  worlcmen.  Conciliation 
might  be  followed  by  arbitration.  No 
limits  were  placed  on  the  arbitrator's 
discretion,  and  as  no  lawyers  were  al- 
lowed to  be  present  without  consent  of 
hoth  parties,  strictly  legal  considera- 
tions were  clearly  not  to  be  the  basis 
of  the  award.  The  act  has  been  a  dead 
letter.  In  1892  New  South  Wales 
passed  an  act  (55  Vict.  No.  29)  for 
conciliation  and  arbitration  for  the  set- 
tlement of  industrial  disputes,  which  is 
chiefly  valuable  as  a  legislative  recog- 
nition of  what,  according  to  Mr.  and 
Mrs.  Webb,  was  in  England  in  1865  a 
mere  vague  regard.  In  August,  1894,  a 
few  months  after  the  appearance  of  the 
P^nglish  report.  New  Zealand  passed  an 
act  on  the  subject  'to  facilitate  the  set- 
tlement of  industrial  disputes  by  con- 
ciliation and  arbitration.'  The  court  of 
arbitration  consisted  of  three  persons 
( §  48 ) ,  one  representative  of  employers, 
one  of  employees,  and  a  supreme  court 
judge,  and  a  majority  decided.  Sec.  61 
M.  &  S.  Vol.  VII.— 539. 


directs  the  court  to  determine  any 
matters  referred  to  them  'in  such 
manner  as  they  shall  And  to  stand  with 
equity  and  good  conscience.'  That  ab- 
solved them  from  any  consideration  of 
estoppel  or  prior  agreement  as  a  bar  to 
jurisdiction,  though,  of  course,  these 
would  naturally  be  powerful  factors  in 
determining  the  merits.  (And  see 
Moses  V.  ParJcer  [1896]  A.  C.  245,  65 
L.  J.  P.  C.  N.  S.  19,  74  L.  T.  N.  S.  112. 
In  December,  1894,  South  Australia  also 
passed  'An  Act  to  Facilitate  the  Settle- 
ment of  Industrial  Disputes,'  and  in 
§  28  referred  also  to  prevention.  After 
conciliation  failed,  the  boards  were  di- 
rected to  determine  the  question  '\>y 
an  award,  .  .  .  according  to  the 
merits  and  substantial  justice  of  the 
case'  (§  43).  The  local  board  consists 
of  persons  elected  by  those  engaged  in 
the  industry,  and  the  state  board  of  ap- 
pointed persons,  but  representative  of 
the  industry.  By  §  53  the  award,  un- 
less otherwise  expressed,  is  binding  on 
all  employers  and  employees  in  the  par- 
ticular locality  and  industry  for  which 
the  local  board  is  constituted,  and  whose 
names  are  entered  as  voters^ — which  was 
no  voluntary  application.  But  the  act 
looks  altogether  against  any  reservation, 
so  far  as  jurisdiction  is  concerned,  in 
favor  of  preceding  agreements  or 
awards.  I  except,  of  course,  the  regis- 
tered   industrial    agreements    expressly 
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Commonxirealtli  of  Australia.-  Commonwealth  conciliation  and  arbitra- 
tion act  1904.2  [This  statute  has  been  amended  by  act  No.  28  of  1909,  which 
deals  with  matters  of  procedure,  and  by  act  No.  13  of  1910,  the  provisions  of  which, 
in  so  far  as  they  vary  from  those  of  the  earlier  act  in  respect  to  the  matters  in- 
eluded  in  this  summary,  are  inserted  in  brackets.]  The  purpose  of  this  statute 
is  to  provide  for  the  settlement  of  labor  disputes  extending  beyond  the  limits  of 
any  one  state,  which  therefore  cannot  be  satisfactorily  handled  by  state  tribu- 
nals. Its  general  scheme  is  to  encourage  the  formation  of  associations  of  em- 
ployers and  employees,  which  may  be  registered  under  the  act,  thereby  acquiring 
a  right  to  carry  on,  before  any  board  or  council  of  arbitration,  industrial  dis- 
putes on  behalf  of  their  organizations,  and  to  enter  into  industrial  agreements  on 
behalf  of  their  members.  The  act  creates  a  tribunal  charged  with  the  duty  of 
conciliation,  and  empowered  to  arbitrate  industrial  disputes. 

It  provides  for  the  registration  of  associations  of  employers  in,  or  in  con- 
nection with,  any  industry,  who  have  in  the  aggregate,  throughout  the  six 
months  next  preceding  the  application  for  registration,  employed  on  a  monthly 
average  not  less  than  100  employees  in  that  industry;  and  of  associations  of 
not  less  than  100  employees  in,  or  in  connection  with,  any  industry;  which 
organizations  may  sue  or  be  sued,  for  the  purpose  of  the  act,  in  their  registered 
or  other  names;  and  shall  be  entitled  to  submit  to  the  court  any  industrial  dis- 
pute in  which  they  are  interested,  and  to  be  represented  before  the  court  in 
the  hearing  and  determination  of  any  suoh  dispute.  The  Governor  General 
may,  on  the  recommendation  of  the  president  of  the  arbitration  court,  by  procla- 
mation declare  the  act  to  apply  to  any  association. 

Any  organization  may  make  an  industrial  agreement  with  any  other  organi- 
zation, or  with  any  person,  for  prevention  and  settlement  of  industrial  disputes 
by  conciliation  and  arbitration,  for  a  term  not  exceeding  three  years,  which 
shall  during  its  continuance  be  binding  on  the  parties  thereto,  and  upon  all 
members  of  any  organization  which  is  a  party  thereto;  any  breach  of  which 
shall  render  the  party  liable  to  a  penalty  not  exceeding  an  amount  fixed  by 
the  industrial  agreement,  or,  if  no  amount  is  so  fixed,  then  to  a  penalty  not 
exceeding,  in  the  case  of  an  organization,  £500,  in  the  case  of  an  employer  £250, 
and  in  the  case  of  an  employee  £10. 

The  interpretation  clause  of  the  act  provides,  inter  alia:  "'Industrial  dis- 
pute' means  a  dispute  in  relation  to  industrial  matters — 

"(a)  arising  between  an  employer  or  an  organization  of  employers  on  the  one 
part  and  an  organization  of  employees  on  the  other  part,  or — 

"(b)  certified  by  the  registrar  as  proper  in  the  public  interest  to  be  dealt 
with  by  the  court  and  extending  beyond  the  limits  of  any  one  state,  including 
disputes  in  relation  to  employment  upon  state  railways,  or  to  employment  in 
industries  carried  on  by  or  under  the  control  of  the  commonwealth  or  a  state, 
or  any  public  authority  constituted  under  the  commonwealth  or  a,  state;   but 

provided  for  by  the  act  itself.     In  1889  the     Board     of     Trade, — adding     some 

New   South   Wales   passed   yet  another  further  procedure  provisions  which  are 

act  'To  Make  Provision  for  the  Preven-  not  material  now.     I  understand  there 

tion  and  Settlement  of  Trade  Disputes.'  have  been  three  cases  under   the   act." 

It  was  very  much  on  the  lines  of  the  8  This  act,   so  far   as   it   purports   to 

English  act  of  1896,  referring  to  differ-  affect  state  railways,  has  been  held  ultra 

ences  existing  or  apprehended,  but  sub-  vires    and    void.      Railway    Employees' 

stantially  substituting  the  minister  for  Case  (1906)   4  C.  L.  R.  488. 
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it  does  not  include  a  dispute  relating  to  employment  in  any  agricultural,  vitioul- 
tural,  horticultural,  or  dairying  pursuit; 

[The  act  of  1910  extends  the  definition  of  industrial  disputes  to  include  dis- 
putes in  relation  to  employment  carried  on  by  or  under  the  control  of  the  com- 
monwealth, or  a,  state,  or  any  public  authority  constituted  under  the  common- 
wealth or  a  state;  or  any  threatened  of  impending  or  probable  industrial  dis- 
pute.] 

"  'Industrial  matters'  includes  all  matters  relating  to  work,  pay,  wages, 
reward,  hours,  privileges,  rights,  or  duties  of  employers  or  employees,  or  the 
mode,  terms,  and  conditions  of  employment  or  nonemployment ;  and  in  par- 
ticular, but  without  limiting  the  general  scope  of  this  definition,  includes  all 
matters  pertaining  to  the  relation  of  employers  and  employees,  and  the  em- 
ployment, preferential  employment,  dismissal,  or  nonemployment  of  any  par- 
ticular persons,  or  of  persons  of  any  particular  sex  or  age,  or  being  or  not  being 
members  of  any  organization,  association,  or  body,  and  any  claim  arising  under 
an  industrial  agreement; 

[In  the  act  of  1910  the  foregoing  provision  contains  the  following  addition: 
"And  includes  all  questions  of  what  is  fair  and  right  in  relation  to  any  indus- 
trial matter,  having  regard  to  the  interests  of  the  persons  immediately  con- 
cerned and  of  society  as  «,  whole."] 

"  'Industry'  means  business,  trade,  manufacture,  undertaking,  calling,  service, 
or  employment,  on  land  or  water,  in  which  persons  are  employed  for  pay,  hire, 
advantage,  or  reward,  excepting  only  persons  engaged  in  domestic  service,  and 
persons  engaged  in  agricultural,  viticultural,  horticultural,  or  dairying  pur- 
suits;" 

[The  words  "excepting  only  persons  engaged  in  domestic  service  and  persons 
engaged  in  agricultural,  viticultural,  horticultural,  or  dairying  pursuits"  are 
struck  out  in  the  amendatory  act  of  1910,  which  adds  the  words,  "and  includes 
a  branch  of  industry  and  a  group  of  industries."] 

The  act  further  provides  "(1)  No  person  or  organization  shall,  on  account 
of  any  industrial  dispute,  do  anything  in  the  nature  of  a  lockout  or  strike,  or 
continue  any  lockout  or  strike.     Penalty,  £1,000. 

"(2)  No  proceeding  for  any  contravention  of  this  section  shall  be  instituted 
without  the  leave  of  the  president. 

"(3)  This  section  shall  not  apply  to  anything  proved  to  have  been  done  for 
good  cause  independent  of  the  industrial  dispute,  but  on  a  prosecution  for  any 
contravention  of  this  section  the  onus  of  such  proof  shall  lie  on  the  defendant, 
and  in  default  of  such  proof,  and  on  proof  of  the  lockout,  strike,  or  continuation, 
and  of  the  industrial  dispute,  the  lockout,  strike,  or  continuation,  shall  be 
deemed  to  have  been  on  account  of  the  industrial  dispute. 

"Where  persons,  with  a  view  to  being  associated  as  employers  and  employees 
respectively,  in  any  industry,  or  representatives  of  such  persons,  have  entered 
into  an  industrial  agreement  with  respect  to  employment  in  that  industry,  any 
of  such  persons  who,  without  reasonable  cause  or  excuse,  refuses  or  neglects 
to  offer  or  accept  employment  upon  the  terms  of  the  agreement  shall  be  deemed 
to  be  guilty  of  a  lockout  or  strike,  as  the  case  may  be. 

"Any  organization  of  employers  or  employees  which,  for  the  purpose  of  en- 
forcing compliance  with  the  demands  of  any  employers  or  employees,  orders  its 
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members  to  refuse  to  offer  or  accept  employment,  shall  be  deemed  to  be  guilty 
of  a  lockout  or  strike,  as  the  case  may  be. 

"No  employer  shall  dismiss  any  employee  from  his  employment  by  reason 
merely  of  the  fact  that  the  employee  is  an  officer  or  member  of  an  organization 
or  is  entitled  to  the  benefit  of  an  industrial  agreement  or  award.     Penalty,  £20. 

"No  employee  shall  cease  to  work  in  the  service  of  an  employer  by  reason 
merely  of  the  fact  that  the  employer  is  an  officer  or  member  of  an  organization, 
or  is  entitled  to  the  benefits  of  an  industrial  agreement  or  award.     Penalty,  £20." 

The  statute  further  proceeds  to  provide  for  a  Commonwealth  court  of  con- 
ciliation and  arbitration  which  shall  have  jurisdiction  to  prevent  and  settle, 
pursuant  to  the  act,  all  industrial  disputes,  shall  be  a  court  of  record,  and 
shall  consist  of  a  president  to  be  appointed  by  the  Governor  General  from  among 
the  justices  of  the  High  Court.  The  president  may  appoint  any  justice  of  the 
High  Court  or  judge  of  the  supreme  court  of  a  state  to  be  Ms  deputy  in  any 
part  of  the  Commonwealth,  and  in  that  capacity  to  exercise  such  powers  and 
functions  of  the  president  as  he  thinks  fit  to  assign. 

The  president  is  charged  with  the  duty  of  endeavoring  to  prevent  and  settle 
industrial  disputes,  and  to  reconcile  the  parties,  whether  or  not  the  court  has 
cognizance  of  them,  in  all  cases  in  which  it  appears  to  him  that  his  mediatior 
is  desirable  in  the  public  interest. 

The  act  further  provides  that  "the  court  shall  have  cognizance  of  the  follow- 
ing industrial  disputes: — 

"(a)  All  industrial  disputes  which  are  certified  to  the  court  by  the  registrar 
as  proper  to  be  dealt  with  by  it  in  the  public  interest. 

"(b)  All  industrial  disputes  which  are  submitted  to  the  court  by  an  organiza- 
tion, by  plaint,  in  the  prescribed  manner;  and — 

"(c)  All  industrial  disputes  with  which  any  state  industrial  authority,  or  the 
governor  in  council  of  a  state  in  which  there  is  no  state  industrial  authority, 
requests  the  court  to  deal." 

It  is  made  its  duty  to  investigate  every  industrial  dispute  of  which  it  has 
cognizance,  and  endeavor  to  induce  settlement  by  amicable  agreement,  which 
.shall  be  reduced  to  writing,  and,  unless  otherwise  ordered,  and  subject  as  may 
,be  directed  by  the  court,  shall,  as  between  the  parties  to  the  dispute,  have  the 
.same  effect  as,  and  be  deemed  to  be,  an  award. 

If  no  agreement  between  the  parties  is  arrived  at  within  a  reasonable  time, 
the  court  must,  by  an  award,  determine  the  dispute,  in  the  hearing  of  which  ii; 
flhall  act  according  to  equity,  good  conscience,  and  the  substantial  merits  of  the 
case,  without  regard  to  technicalities  or  legal  forms;  and  shall  not  be  bound 
by  any  rules  of  evidence,  but  may  inform  its  mind  on  any  matter  in  such  man- 
ner as  it  thinks  just. 

No  party  shall  (except  by  consent  of  all  the  parties  or  by  leave  of  the  presi- 
dent)  be  represented  by  counsel  or  solicitor. 

The  award  is  to  continue  in  force  for  a  period  to  be  specified  therein,  not 
exceeding  five  years,  and  after  its  expiration  shall,  unless  the  court  otherwise 
orders,  continue  in  force  until  a  new  award  has  been  made;  and  shall  be  bind- 
ing on  all  parties  to  the  industrial  dispute  who  appear  or  are  represented,  or 
who  have  been  properly  summoned  to  appear;  on  all  organizations  and  persons 
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on  whom  the  award  is  at  any  time  declared  by  the  court  to  be  binding  as  a 
coimnon  rule;   and  on  all  members  of  organizations  bound  by  the  award. 

It  is  further  provided  that  no  award  of  the  court  shall  be  challenged,  appealed 
against,  reviewed,  quashed,  or  called  in  question  in  any  other  court  on  any 
account  whatever;  but  that  the  president  may,  if  he  thinks  fit,  state  a  case 
in  writing  for  the  opinion  of  the  High  Court  upon  any  question  arising  in  the 
proceeding,  which  in  his  opinion  is  a  question  of  law,  which  question  the  High 
Court  shall  hear,  determine,  and  remit  the  case,  with  its  opinion,  to  the  president. 

"The  president  may  at  any  time  require,  from  any  organization  submitting 
any  industrial  dispute  to  the  court,  security  to  his  satisfaction  or  to  the  satis- 
faction of  the  registrar  for  the  performance  of  the  award,  and  in  default  of 
such  security  may  stay  the  proceedings. 

"No  such  security  shall  exceed  £200." 

"The  court  may  temporarily  refer  any  matters  before  It  to  a  conciliation 
committee  consisting  of  an  equal  number  of  representatives  of  employers  and 
employees,  who  shall  endeavor  to  reconcile  the  parties.'' 

The  court  may,  and  upon  application  of  any  original  party  shall,  appoint  two 
assessors  for  the  purpose  of  advising  it  in  relation  to  the  dispute,  one  of  whom 
shall  be  nominated  by  each  party,  or,  in  default  thereof,  by  the  court. 

The  court  may  refer  any  industrial  dispute  for  investigation  (delegating  for 
the  purpose  such  powers  as  it  deems  desirable)  to  a  local  industrial  board, 
which  may  be  any  state  authority  willing  to  act,  or  any  local  board  constituted 
as  prescribed  or  as  directed  by  the  court,  and  consisting  of  equal  numbers  of 
representatives  of  employers  and  of  employees,  and  a  chairman  who  shall  be  a 
Justice  of  the  High  Court,  or  a  judge  of  the  supreme  court  of  a  state;  on  the 
report  of  which  board  the  court  may,  with  or  without  hearing  further  evidence 
or  argument,  decide  the  dispute  and  make  its  award. 

The  act  empowers  the  court,  inter  alia,  to  hear  and  determine  the  dispute, 
to  make  any  order  or  award,  or  give  any  direction  in  pursuance  of  the  hearing 
or  determination,  to  fix  maximum  penalties  for  any  breach  or  nonobservance 
of  an  order  or  award,  not  exceeding  £1,000  in  the  case  of  an  organization  or  an 
employer  not  being  a  member  of  an  organization  bound  thereby,  or  £10  in  the 
case  of  any  individual  member;  to  impose  penalties  not  exceeding  the  maximum 
penalties  fixed  for  any  breach ;  to  enjoin  any  organization  or  person  from  com- 
mitting or  continuing  any  contravention  of  the  act;  to  declare  by  any  award 
or  order,  upon  due  notification  and  hearing,  that  any  practice,  regulation,  rule, 
custom,  term  of  agreement,  condition  of  employment,  or  dealing  whatsoever 
determined  by  an  award  in  relation  to  any  industrial  matter,  shall  be  a  com- 
mon rule 3  of  any  industry  in  connection  with  which  the  dispute  arises;  to 
direct,  with  due  regard  to  local  circumstances,  within  what  limits  of  area, 
if  any,  and  subject  to  what  conditions  and  exceptions,  the  common  rule  so 
declared  shall  be  binding  upon  persons  engaged  in  the  industry,  whether  as 
employers  or  employees,  and  whether  members  of  an  organization  or  not;  to 
dismiss  trivial  disputes  or  those  proper  to  be  dealt  with  by  state  authority,  or 

3  The  provision  of   the  act  providing  monwealth  Parliament  as  a  delegation 

for  the  declaration  of  a  "common  rule"  of  legislative  powers;  but  to  be  so  sev- 

is  said  in  Rex  v.  Commonicealth  Gt.  of  erable  from  other  provisions  of  the  act 

Conciliation   &   Arbitration    (1910)     11  as  to  prevent  the  whole  act  from  being 

C.  L.  R.  1,  to  be  ultra  vires  the  Com-  rendered  unconstitutional. 
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in  which  further  proceedings  by  the  court  are  not  necessary  or  desirable  in  the 
public  interest;  to  direct  parties  to  be  joined  or  struck  out;  to  summon  before 
it  the  parties  to  the  dispute,  and  witnesses,  and  to  compel  the  production  heiorn 
it  of  books,  documents,  etc.;  and  generally  to  give  all  such  directions  and  do 
all  such  things  as  it  deems  necessary  or  expedient  in  the  premises. 

It  is  further  provided  that  the  court  may  by  its  award  prescribe  a  minimum 
rate  of  wages  or  remuneration,  and  shall  upon  application  make  provision  for 
enabling  some  tribunal  specified  in  the  award  or  order  to  fix  a  lower  rate  in 
the  case  of  employees  who  are  unable  to  earn  the  minimum  wage  so  prescribed. 

It  may,  upon  due  notice  and  hearing,  direct  that,  as  between  members  of 
organizations  of  employers  or  employees,  and  other  persons  offering  or  desiring 
service  or  employment  at  the  same  time,  preference  shall  be  given  to  such 
members,  other  things  being  equal;  and  it  may  subsequently  suspend  or  qualify 
the  direction  for  such  time  or  subject  to  such  conditions  as  it  thinks  fit,  if  in 
the  opinion  of  the  court  the  rules  of  the  organization  are  burdensome  or  oppres- 
sive or  do  not  provide  reasonable  conditions  for  admission  to  or  continuance  in 
membership,  or  if  the  organization  has  acted  unfairly  or  unjustly  to  any  of  its 
members  in  the  matter  of  preference. 

[The  act  of  1910  provides  in  lieu  of  the  foregoing  provision  that  the  court,  by 
its  award,  or  by  order  made  on  the  application  of  any  organization  or  person 
bound  by  the  award,  may  direct  that,  as  between  members  of  organizations  of 
employers  or  employees  and  other  persons  (not  being  sons  or  daughters  of  em- 
ployers), offering  or  desiring  service  or  employment  at  the  same  time,  pref- 
erence shall,  in  such  manner  as  is  specified  in  the  award  or  order,  be  given  to 
such  members,  other  things  being  equal;  and  that  whenever  it  is  necessary,  in 
the  opinion  of  the  court,  for  the  prevention  or  settlement  of  an  industrial  dis- 
pute, or  for  the  maintenance  of  industrial  peace,  or  for  the  welfare  of  society,  to 
direct  that  preference  shall  be  given  to  members  of  organizations  as  above  pro- 
vided, the  court  shall  so  direct.] 

Power  of  inspection  is  given  of  any  place  wherein  or  in  respect  of  which  any- 
thing is  being  or  has  been  done  in  relation  to  which  any  industrial  dispute  is 
pending  or  award  has  been  made,  or  any  offense  against  the  act  is  suspected; 
and  a  penalty  for  obstruction  in  the  exercise  of  this  power  is  provided. 

Any  penalty  for  breach  of  an  order  or  award  may  be  sued  for  and  recovered 
in  a  court  of  summary  jurisdiction  by  the  industrial  registrar,  or  any  organiza- 
tion which  is  affected,  or  whose  members  or  any  of  them  are  affected,  by  the 
breach  or  nonobservance,  or  any  member  of  any  organization  thereby  affected. 

Where  the  court,  or  any  court  of  summary  jurisdiction,  imposes  any  penalty 
for  any  breach  of  nonobservance  of  any  term  of  an  order  or  award,  it  may 
order  that  the  penalty  or  any  part  thereof  be  paid  into  the  consolidated  revenue 
fund,  or  to  such  organization  or  person  as  is  specified  in  the  order.  For  the 
purpose  of  enforcing  compliance  with  any  order  or  award,  process  may  be 
issued  and  executed  against  the  property  of  any  organization,  or  in  which  any 
organization  has  a  beneficial  interest;  and  where  such  property  is  insufficient 
to  satisfy  fully  any  process  the  members  of  the  organization  shall,  to  the 
extent  of  the  maximum  penalties  permitted  by  the  act,  be  liable  for  the 
deficiency. 

The  court  may,  on  the  application  of  any  party  to  an  award,  make  an  order 
in  the  nature  of  mandamus  or  injunction  to  compel  compliance  with  the  award 
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or  to  restrain  its  breach,  under  pain  of  fine  of  £100,  or  three  months'  imprison- 
ment. 

A  penalty  of  £20  is  provided  for  wilful  default  in  compliance  with  any  order 
or  award. 

Any  person  adjudged  to  be  guilty  of  any  contravention  of  the  provisions  of 
the  act  prohibiting  lockouts  and  strikes  in  connection  with  industrial  disputes, 
■or  of  wilful  default  in  compliance  with  any  award,  shall,  if  the  court  in  its 
discretion  so  orders,  in  addition  to  the  penalty  imposed  for  the  offense,  be  de- 
prived of  all  rights,  privileges,  benefits,  or  advantages  under  the  act,  shall 
become  disqualified  and  shall  cease  to  be  a  member  or  officer  of  any  organiza- 
tion, and  shall  lose  all  existing  or  accruing  rights  to  any  payment  out  of  the 
funds  of  the  organization. 

A  penalty  of  £100  is  imposed  for  any  wilful  contempt  of  the  court,  or  for 
■contumacy  on  the  part  of  a  witness. 

Every  person  who,  or  organization  which,  shall  counsel  or  procure  an  offense 
tagainst  the  act,  is  to  be  deemed  to  have  committed  that  offense,  and  to  be 
punishable  accordingly.  Any  attempt  to  commit  an  offense  against  the  act  is 
punishable  as  such  offense. 

Nev  South  Vrales. —  Industrial  arbitration  act  1901  (expired  by  its  own 
limitation  June  30,  1908 ) .  The  interpretation  clause  of  this  statute  contains, 
inter  alia,  the  following  definitions ;  "  'Industrial  dispute'  means  dispute  in 
relation  to  industrial  matters  arising  between  an  employer  or  industrial  union 
•of  employers  on  the  one  part,  and  an  industrial  union  of  employees  or  trade 
union  or  branch  on  the  other  part,  and  includes  any  dispute  arising  out  of  an 
industrial  agreement.  'Industrial  matters'  means  matters  or  things  affecting 
■or  relating  to  work  done  or  to  be  done,  or  the  privileges,  rights,  or  duties  of 
employers  or  employees  in  any  industry,  not  involving  questions  which  are  or 
imay  be  the  subject  of  proceedings  for  an  indictable  offense;  and,  without  limit- 
ing the  general  nature  of  the  above  definition,  includes  all  or  any  matters 
relating  to — 

"(a)  the  wages,  allowances,  or  remuneration  of  any  persons  employed  or  to 
le  employed  in  any  industry,  or  the  prices  paid  or  to  be  paid  therein  in  respect 
■of  such  employment; 

"(b)  the  hours  of  employment,  sex,  age,  qualification,  or  status  of  employees, 
and  the  mode,  terms,  and  conditions  of  employment; 

"(c)  the  employment  of  children  or  young  persons,  or  of  any  person  or  persons 
-or  class  of  persons  in  any  industry,  or  the  dismissal  of  or  refusal  to  employ  any 
particular  person  or  persons  or  class  of  persons  therein; 

"(d)  any  established  custom  or  usage  of  any  industry,  either  generally  or  in 
.any  particular  locality; 

"(e)  the  interpretation  of  an  industrial  agreement.  .  .  .  'Industry'  means 
business,  trade,  manufacture,  undertaking,  calling,  or  employment  in  which 
persons  of  either  sex  are  employed,  for  hire  or  reward,  and  includes  the  manage- 
ment and  working  of  the  government  railways  and  tramways,  the  Sydney  har- 
hoT  trust,  the  metropolitan  board  of  water  supply  and  sewerage,  ...  but 
does  not  include  employment  in  domestic  service." 

Provision  is  made  for  the  registration,  as  industrial  unions,  of  any  person 
or  association  who  or  which  has  in  the  aggregate,  throughout  the  six  months 
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preceding,  employed  on  a  monthly  average  not  less  than  fifty  employees;   or  of 
any  trade  union  or  association  of  trade  unions;  or  of  any  branch. 

An  industrial  union  may  make  an  agreement  relating  to  any  industrial  mat- 
ter for  a  term  not  exceeding  three  years  and  until  the  expiration  of  one  month's, 
notice  thereafter,  with  another  industrial  union  or  with  an  employer;  such 
agreement  to  be  binding  on  the  parties  and  on  every  person  who  shall  become 
a  member  of  any  industrial  union  which  is  a  party  thereto  during  its  currency, 
and  on  such  parties  in  respect  of  anything  done  or  suffered  under  or  by  virtue 
of  it  during  its  currency;  which  agreement,  "as  between  the  parties  bound  by 
the  same,  shall  have  the  same  effect  and  may  be  enforced  in  the  same  way 
as  an  award  of  the  court  of  arbitration,"  the  court  being  given  full  and  exclu- 
sive jurisdiction  in  respect  thereof. 

The  act  further  provides  that  there  shall  be  a  court  of  arbitration  for  the 
hearing  and  determination  of  industrial  disputes,  which  shall  be  a  court  of 
record,  and  shall  consist  of  a  president,  who  shall  be  a,  judge  of  the  supreme 
court,  to  be  named  by  the  governor,  and  two  members  to  be  appointed  by  the 
governor,  one  from  among  the  persons  recommended  by  a.  body  of  delegates  from 
industrial  unions  of  employers,  and  the  other  from  among  the  persons  recom- 
mended by  a,  body  of  delegates  from  industrial  unions  of  employees.  But  if 
any  such  body  fails  to  make  such  recommendation,  the  governor  may  appoint 
such  persons  as  he  thinks  fit. 

The  court  is  empowered  to  appoint  two  assessors  for  the  purpose  of  advising 
it  on  technical  questions,  each  to  be  nominated  by  one  of  the  parties  to  the- 
dispute,  or,  in  default  thereof,  to  be  appointed  by  the  court. 

The  jurisdiction  and  powers  of  the  court  are  elaborately  defined  by  a  sec- 
tion prescribing,  inter  alia,  that  the  court  shall  have  jurisdiction  and  power  tO' 
hear  and  determine  according  to  equity  and  good  conscience  any  industrial  dis- 
pute, or  any  industrial  matter  referred  to  it  by  an  industrial  union  or  by  the- 
registrar;  to  make  any  order  or  award,  or  give  any  direction  in  pursuance  of 
any  hearing  or  determination;  to  dismiss  any  trivial  dispute,  or  any  proceed- 
ing wherein  it  believes  an  amicable  settlement  can  and  should  be  brought  about; 
to  direct  parties  to  be  joined  or  struck  out;  to  exercise  in  respect  of  the  sum- 
moning and  examining  of  witnesses  and  documents,  and  in  respect  of  persons 
summoned  or  giving  evidence  before  it,  or  on  afBdavits,  the  same  powers  as 
are,  by  §  140  of  the  Parliamentary  electorates  and  elections  act  of  1893,  con- 
ferred on  the  committee  thereby  constituted;  to  deal  with  all  offenses  and 
enforce  all  orders  under  the  act;  at  any  time  to  vary  its  own  orders  and  reopen, 
any  reference;  and  to  admit  and  call  for  such  evidence  as  in  good  conscience 
it  thinks  to  be  the  best  available,  whether  strictly  legal  evidence  or  not. 

No  matter  within  the  jurisdiction  of  the  court  may  be  referred  to  it,  nor 
may  any  application  to  it  be  made  for  the  enforcement  of  any  award,  except 
by  an  industrial  union  or  by  any  person  affected  or  aggrieved  by  an  order  of 
the  court;  but  the  registrar  may  inform  the  court  of  any  breach  of  the  act  or 
of  any  order  or  award  of  the  court,  and  may  refer  to  the  court  an  industrial 
dispute,  when  the  parties  thereto,  or  some  or  one  of  them,  are  or  is  not  an  indus- 
trial union. 

The  court  or  its  deputy  may  view  the  premises  wherein  or  in  respect  of  which 
anything  is  being  or  has  been  done  which  has  been  made  the  subject  of  a  refer- 
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ence  to  the  court;  a  penalty  being  provided  for  hindrance  or  obstruction  in  the 
exercise  of  this  power. 

It  is  further  provided  that  "proceedings  in  the  court  shall  not  be  removable  to 
any  other  court  by  certiorari  or  otherwise;  and  no  award,  order,  or  proceeding 
of  the  court  shall  be  vitiated  by  reason  only  of  any  informality  or  want  of  form, 
or  be  liable  to  be  challenged,  appealed  against,  reviewed,  quashed,  or  called  in 
question  by  any  court  of  judicature  on  any  account  whatsoever."  * 

Industrial  peace  is  preserved  pending  reference  and  decision  of  the  controversy 
by  a  provision  that  "whoever — 

"(a)  before  a  reasonable  time  has  elapsed  for  a  reference  to  the  court  of  the 
matter  in  dispute;  or 

"(b)  during  the  pendency  of  any  proceedings  in  the  court  in  relation  to  an 
industrial  dispute, 

"  ( 1 )  does  any  act  or  thing  in  the  nature  of  a  lockout  or  strike ;  or  suspends- 
or  discontinues  employment  or  work  in  any  industry;  or 

"(2)  instigates  to  or  aids  in  any  of  the  above-mentioned  acts,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  be  liable  to  a  fine  not  exceeding  £1,000,  or 
imprisonment  not  exceeding  two  months; 

"Provided  that  nothing  in  this  section  shall  prohibit  the  suspension  or  dis- 
continuance of  any  industry  or  the  working  of  any  persons  therein  for  any  other 
good  cause; 

"And  provided  that  no  prosecution  under  this  section  shall  be  begun  except 
by  leave  of  the  court. 

".  .  .  If  an  employer  dismisses  from  his  employment  any  employee  by  rea- 
son merely  of  the  fact  that  the  employee  is  a  member  of  an  industrial  union,  or 
is  entitled  to  the  benefit  of  an  award,  order,  or  agreement,  such  employer  shall 
be  liable  to  a  penalty  not  exceeding  £20  for  each  employee  so  dismissed. 

"In  every  case  it  shall  lie  on  the  employer  to  satisfy  the  court  that  such  em- 
ployee was  so  dismissed  by  reason  of  some  facts  other  than  those  above  men- 
tioned in  this  section:  Provided  that  no  proceedings  shall  be  begun  under  this 
section  except  by  leave  of  the  court." 

The  court  in  its  award,  or  by  order  made  on  the  application  of  any  party 
while  the  award  is  in  force,  may  prescribe  a  minimum  rate  of  wages,  with  a 
provision  for  the  fixing  by  some  special  tribunal  of  a  lower  rate  in  the  case  of 
employees  unable  to  earn  the  prescribed  minimum;  and  may  direct  that  as  be- 
'  Iween  members  of  an  industrial  union  of  employees  and  other  persons  offering 
their  labor  at  the  same  time,  such  members  shall  be  employed  in  preference  to 
&uch  other  persons,  other  things  being  equal. 

The  act  also  contains  a  provision  practically  identical  with  the  Commonwealth 
conciliation  and  arbitration  act  1904,  with  respect  to  the  declaring  of  a  com- 
mon rule. 

The  court  is  also  empowered  to  grant  an  injunction  to  restrain  any  person 
from  breaking  or  nonobserving  any  order,  award,  or  direction  of  the  court;  to 
fix  penalties  for  a  breach  or  nonobservance  of  any  term  or  order,  award,  or 
direction,  not  exceeding  £500  in  the  case  of  an  industrial  union,  or  £.5  in  the 
case  of  an  individual  member,  and  to  specify  the  persons  to  whom  such  penalty 

4  The  industrial  disputes  act  1908  con-  "and  the  validity  of  any  decision  shall 
tains  provisions  of  the  same  general  not  be  challenged  by  prohibition  or 
eflfect,  with  the  addition  of  the  words,    otherwise." 
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shall  be  paid;  and  to  impose  a  fine  not  exceeding  £500  for  any  breach  or  non- 
observance  of  an  award,  order,  or  direction  by  a  person  bound  thereby  who  is 
not  a  member  of  an  industrial  union. 

Where  the  award  or  order  of  the  court  or  industrial  agreement  binds  spe- 
cifically a  corporation,  person,  industrial  union,  or  branch,  any  property  of  such 
corporation,  etc.,  shall  be  available  to  answer  such  award,  etc.,  and  in  the  case  of 
such  union  or  branch  if  the  property  is  insufficient  to  fully  settle  the  award, 
etc.,  the  members  shall  be  liable  for  such  deficiency,  each  to  the  extent  of  f  10. 

The  foregoing  statute  was  succeeded  by  the  industrial  disputes  act  1908,  which 
provides,  inter  alia,  that  the  fact  that  a  person  is  working  under  a  contract  for 
labor  only,  or  substantially  for  labor  only,  shall  not  prevent  such  person  being 
held  an  employee  within  the  meaning  of  the  act. 

It  further  provides  for  the  constitution  of  an  industrial  court  composed  of  a 
judge  sitting  with  or  without  assessors  elected  by  the  parties  to  the  dispute. 

Where  an  application  is  made  to  the  industrial  court  by  ( 1 )  an  employer  or 
•employers  of  not  less  than  twenty  employees  in  the  same  industry,  or  (2)  by  a 
registered  trade  union,  or  (3)  an  industrial  union,  or  (4)  where  there  is  no 
trade  or  industrial  union  of  employees  in  an  industry,  by  not  less  than  twenty 
employees  in  that  industry,  the  court,  if  satisfied  that  the  application  is  bona 
fide,  may  recommend  that  a  board  be  constituted  for  an  industry,  or  group  of 
industries,  and  thereupon  the  minister  shall,  and  upon  the  recommendation  of 
the  industrial  court  judge  without  any  such  application  may,  direct  a  board  to 
he  constituted. 

Each  board  shall  consist  of  a  chairman  and  not  less  than  two  nor  more  than 
ten  other  members,  one  half  employers  and  the  other  half  employees,  engaged  in 
the  industry  or  group  of  industries  for  which  the  board  has  been  constituted. 
The  members  of  the  board  shall  be  appointed  by  the  governor  on  the  recommen- 
dation (except  as  regards  the  chairman)  of  the  industrial  court  from  persons 
elected  by  the  employers  and  employees.  Provision  is  also  made  for  appoint- 
ment without  such  election  in  cases  of  emergency,  etc. 

A  board  with  respect  to  the  industry,  or  group  of  industries,  may  decide  all 
disputes,  rescind  or  vary  any  of  its  awards,  and  in  carrying  out  any  of  these 
purposes  may  fix  minimum  rates  of  wages  and  prices  for  piecework;  the  num- 
ber of  hours  and  the  time  to  be  worked  in  order  to  entitle  employees  to  the 
wages  so  fixed;  the  lowest  rates  for  overtime  and  holidays  and  other  special 
work;  the  number  or  proportional  number  of  apprentices  and  improvers;  and 
the  lowest  price  and  rate  payable  to  them.  It  may  grant  or  provide  for  the 
granting  of  permits  allowing  aged,  infirm,  or  slow  workers,  who  are  unable  to 
earn  the  lowest  rate  of  wages  fixed  for  other  employees,  to  work  at  the  lowest 
rate  fixed  for  aged,  infirm,  or  slow  workers. 

Where  an  employer  employs  any  person  to  do  any  work  for  which  the  price 
or  rate  has  been  fixed  by  the  industrial  court,  or  by  an  award,  order,  or  direction 
of  the  court  of  arbitration,  or  by  an  industrial  agreement,  he  shall  be  liable  to 
pay  in  full  in  money  the  price  or  rate  so  fixed,  notwithstanding  any  agreement 
to  the  contrary. 

A  penalty  is  imposed  upon  persons  who  take  part  in  a  lockout  or  strike,  or 
who  suspend  or  discontinue  employment  in  any  industry;  provided  that  nothing 
in  the  act  shall  prohibit  suspension  or  discontinuance  of  any  industry,  or  work 
of  any  person  therein  for  any  cause  not  constituting  a  lockout  or  strike. 
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A  penalty  is  imposed  for  a  breach  of  an  order  or  award  of  the  court  of  arbi- 
tration or  industrial  court;  or  for  the  dismissal  of  an  employee  by  reason  of 
the  fact  that  he  is  a,  member  of  a  board  or  a  trade  union,  or  is  entitled  to  the 
benefit  of  an  award  or  order. 

The  act  contains  a  provision  similar  to  that  of  the  act  of  1901,  relative  to  the 
finality  of  the  decisions  of  the  industrial  court,  with  the  additional  provision 
that  the  validity  of  any  decision  shall  not  be  challenged  by  prohibition  or  other- 
wise. 

South  Anstralia.— '  The  factories  amendment  act  1900.  Provides  for  the  elec- 
tion of  boards  having  power  to  fix  minimum  rates  for  certain  work,  one  half  of 
the  members  thereof  to  be  elected  by  and  consist  of  registered  employers,  and 
one  half  to  be  elected  by  and  consist  of  registered  employees.  This  board  may 
permit  special  rates  in  the  case  of  any  persons  who,  by  reason  of  age  or  infirmity, 
are  unable  to  find  employment  at  the  general  prices  or  rates. 

Western  Australia. —  Industrial  arbitration  act  1912.  Contains  an  interpre- 
tation clause  which,  inter  alia,  contains  a  general  covering  definition  of  "indus- 
trial matters,"  which  is  the  same  as  in  the  New  Zealand  act,  also  particulars 
(a),   (b),   (c),   (d),  of  that  act,  together  with  the  following  particulars: 

(e)  any  claim  arising  under  an  industrial  agreement, 

(f)  matters  pertaining  to  the  formation,  etc.,  of  apprenticeship  contracts, 

(g)  the  interpretation  of  an  industrial  agreement. 

"Industry"  is  defined  as  including  (a)  any  business,  trade,  manufacture,  handi- 
craft, or  calling  of  employers  on  land  or  water;  (b)  any  calling,  service,  employ- 
ment, handicraft,  or  industrial  occupation  of  workers  on  land  or  water;  (c)  a 
branch  of  an  industry  in  a  group  of  industries. 

"Worker''  is  defined  as  meaning  any  person  of  not  less  than  fourteen  years 
of  age,  of  either  sex,  employed  or  usually  employed  by  any  employer  to  do  any 
skilled  or  unskilled  work  for  hire  or  reward,  and  includes  an  apprentice;  but 
shall  not  include  any  person  engaged  in  domestic  service. 

The  court  of  arbitration  consists  of  three  members,  one  appointed  on  the  rec- 
ommendation of  the  industrial  unions  of  employers,  and  one  on  the  recommenda- 
tion of  the  industrial  unions  of  workers;  the  third  member,  the  president,  being 
a  judge  of  the  supreme  court. 

The  court  has  jurisdiction  for  the  settlement  of  any  industrial  dispute  re- 
ferred to  it  by  any  party  or  parties  under  the  act,  or  which  has  been  the  subject 
■of  a  conference  by  the  president,  and  as  to  which  no  agreement  has  been  reached, 
and  which  the  president  has  thereupon  referred  to  the  court. 

The  act  further  provides  that  the  award  while  in  force  shall  be  a  common  rule 
of  any  industry  to  which  it  applies,  and,  subject  to  certain  exceptions,  binding 
upon  all  employers  and  workers,  whether  members  of  an  industrial  union  or 
association  or  not. 

The  court  may,  by  any  award,  prescribe  a  minimum  rate  of  wages,  with  special 
provision  as  regards  any  worker  unable  to  earn  the  prescribed  minimum  by  rea- 
son of  old  age  or  infirmity;  and  may  prescribe  such  rules  for  the  regulation  of 
any  industry  to  which  the  award  applies  as  may  appear  to  the  court  to  be  neces- 
sary to  secure  the  peaceful  carrying  on  of  such  industry;  and  may  limit  the 
■working  hours  of  pieceworkers  in  any  industry,  except  workers  engaged  in  agri- 
cultural or  pastoral  industries. 

The  act  further  prescribes  penalties  for  breach  of  an  award;  and  confers  upon 
th»  court  jurisdiction  to  deal  with  offenses  against  the  act. 
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Penalties  are  provided  for  obstructing  "officers  of  the  court,  failing  to  produce 
documents  when  lawfully  demanded,  wilfully  misleading  any  officer  in  any  par- 
ticular likely  to  affect  the  discharge  of  his  duty,  and  refusing  to  answer  any 
question  put  by  any  officer  pursuant  to  the  act. 

The  decisions  of  the  court  are  to  be  final,  and  not  subject  to  review  by  the 
courts  by  certiorari,  prohibition,  or  otherwise. 

It  contains  the  same  provisions  for  the  preservation  of  industrial  peace  as  are 
contained  in  the  Australian  Commonwealth  act  of  1904. 

"Contracting  out"  of  the  act  is  prohibited. 

Nexir  Zealand. —  Industrial  conciliation  and  arbitration  acts,  compilation  act 
1905,  No.  32,  repealing  all  the  earlier  statutes  upon  the  same  subject. 

The  more  material  of  the  definitions  given  in  the  interpretation  clause  are' 
these : 

"Employer''  includes  persons,  firms,  companies,  and  corporations,  employing 
one  or  more  workers. 

"Industrial  dispute''  means  any  dispute  arising  between  one  or  more  em- 
ployers or  industrial  unions,  or  associations  of  employers  and  one  or  more  in- 
dustrial unions,  or  associations  of  workers,  in  relation  to  industrial  matters." 

"Industrial  matters"  means  all  matters  affecting  or  relating  to  work  done  or 
to  be  done  by  workers,  or  the  privileges,  rights,  and  duties  of  employers  of  work- 
ers in  any  industry,  not  involving  questions  which  are  or  may  be  the  subject  of 
proceedings  for  an  indictable  offense;  and,  without  limiting  the  general  nature 
of  the  above  definition,  includes  all  matters  relating  to: 

(a)  The  remuneration  of  workers. 

(b)  The  hours  of  employment,  sex,  age,  qualification  of  workers,  and  the 
mode,  terms,  and  conditions  of  employment. 

(c)  The  employment  of  children  or  young  persons,  or  of  any  person  or  per- 
sons or  class  of  persons,  in  any  industry,  or  the  dismissal  of  or  refusal  to  em- 
ploy any  particular  person  or  persons  or  class  of  persons  therein. 

(d)  The  claim  of  members  of  an  industrial  union  of  employers  to  preference' 
of  service  from  unemployed  members  of  an  industrial  union  of  workers. 

(e)  The  claim  of  members  of  industrial  unions  of  workers  to  be  employed  in 
preference  to  nonmembers. 

(f)  Any  established  custom  or  usage  of  any  industry,  either  generally,  or  m 
the  particular  district  affected. 

"Industry"  means  any  business,  trade,  manufacture,  undertaking,  calling,  or 
employment  in  which  workers  are  employed. 

"Worker"  means  any  person  of  any  age  or  either  sex,  employed  by  any  em- 
ployer to  do  any  skilled  or  unskilled  manual  or  clerical  work  for  hire  or  reward. 

The  act  further  provides  that  the  board  of  each  industrial  district  shall  con- 
sist of  such  unequal  numbers  of  persons  as  the  governor  determines,  being  not 
more  than  five,  of  whom  one  (being  the  chairman)  shall  be  elected  by  the  mem- 
bers; and  the  other  members  shall  be  elected  by  the  respective  industrial  unions, 
of  employers  and  of  workers  in  the  industrial  district,  such  unions  voting  sepa- 
rately and  electing  an  equal  number  of  such  members. 

The  act  further  provides  for  one  court  of  arbitration,  to  be  appointed  for  the 
whole  of  New  Zealand,  and  to  consist  of  three  members, — one  appointed  on  the 
recommendation  of  the  industrial  unions  of  employers,  one  on  the  recommen- 
dation of  the  industrial  unions  of  workers,  and  the  third,  the  president,  to  be  a 
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judge  of  the  supreme  court.  The  court  shall  have  jurisdiction  of  any  industrial 
■disputes  referred  to  under  the  provisions  of  the  act;  and  shall,  in  all  matters 
before  it,  have  full  and  exclusive  jurisdiction  to  determine  the  same  in  such 
manner,  in  all  respects,  as  in  equity  and  good  conscience  it  thinks  fit. 

An  award  may  be  applied  to  different  trades  in  one  business,  carried  on  by 
any  particular  employer,  notice  having  been  previously  given  to  the  respective 
industrial  unions  of  workers  engaged  in  any  branch  of  that  business. 

It  is  further  provided  that  proceedings  in  the  court  shall  not  be  impeached 
or  held  bad  for  want  of  form,  nor  shall  the  same  be  removable  to  any  court,  by 
certiorari  or  otherwise;  and  no  award,  order,  or  proceeding  of  the  court  shall 
be  liable  to  be  challenged,  appealed  against,  quashed,  or  called  in  question  by 
any  court  of  judicature  on  any  account  whatsoever. 

The  court,  in  its  award,  or  by  order  made  on  the  application  of  any  of  the  par- 
ties at  any  time  while  the  award  is  in  force,  may  prescribe  a,  minimum  rate  of 
wages  or  other  remuneration,  with  special  provision  for  a  lower  rate  being  fixed 
in  the  case  of  any  worker  who  is  unable  to  earn  the  prescribed  minimum. 

The  statute  further  provides  that  if,  during  the  currency  of  an  award,  any 
employer,  worker,  industrial  union,  or  association,  or  any  combination  of  either 
employers  or  workers,  has  taken  proceedings  with  the  intention  to  defeat  any  of 
the  provisions  of  the  award,  such  employer,  worker,  union,  association,  or  com- 
bination, and  every  member  thereof,  respectively,  shall  be  deemed  to  have  com- 
mitted a  breach  of  the  award,  and  shall  be  liable  accordingly. 

Every  employer  who  dismisses  from  his  employment  any  worker  by  reason 
merely  of  the  fact  that  the  worker  is  a  member  of  an  industrial  union,  or  who  is 
conclusively  proved  to  have  dismissed  such  worker  merely  because  he  is  entitled 
to  the  benefit  of  an  award,  order,  or  agreement,  shall  be  deemed  to  have  com- 
mitted a.  breach  of  the  award,  etc.,  and  shall  be  liable  accordingly. 

B.    CONSTEUCTION  AND  EFFECT  OF  STATUTES  AND  AGREEMENTS. 

2771.  Existence  of  a  dispute. — A  demand  and  refusal  is  not  of 
itself  necessarily  sufficient  to  establish  the  existence  of  a  dispute.^ 

Where  the  employer  fails  to  reply  to  formal  demands  within  a 
reasonable  time  set,  the  dispute  may  be  regarded  as  having  existence." 

2772.  Matters  falling  within  jurisdiction  of  arbitration  tribunal. — 
"Under  some  of  the  statutory  provisions  above  noted,  the  arbitration 
court  has  jurisdiction  only  over  disputes  relating  to  some  industrial 
matter;  and  it  has  accordingly  been  necessary  to  ascertain  the  ap- 
plication of  the  vyords  "industry,"  "industrial  matter,"  and  "indus- 
trial dispute"  as  therein  employed. 

Industry. — Thus,  it  has  been  held  that  an  "industry,"  contem- 
plated by  the  Australian  Commonwealth  conciliation  a^d  arbitra- 
tion acts  of  1904  and  1910,  means  an  enterprise  in  which  both  em- 
ployers and  employees  are  associated,  and  does  not  include  the  voca- 

1  Rex  V.  Commonwealth  Ct.  of  Oon-  ^  Firemen  &  Deck  Hands  Asso.  v.  Sid- 
ciliation  d  ArUtration  (1910)  11  C.  ney  Ferries  (1906)  6  N.  S.  Wales  St.  R. 
L.  R.  1.  639. 
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tion  of  persons  doing  a  particular  kind  of  work  in  connection  -with 
several  different  classes  of  such  enterprises.* 

Industrial  matters- — The  term  "industrial  matters,"  in  the  New 
South  Wales  act  of  1901,  has  heen  held  to  include  only  matters, 
that  directly  affect  the  work  actually  done  or  provided  by  the  em- 
ployer to  be  done  by  the  employee,  or  that  relate  to  the  mutual  rights, 
and  privileges  of  employer  and  employee;  and  not  to  extend  to  all 
matters  that  indirectly  affect  or  relate  to  an  industry.*  The  control 
or  regulation  of  an  employer's  business  after  the  hour  at  which  the 
employees  have  left  the  place  of  employment  for  the  day,  as  by 
making  him  close  his  shop  to  the  public,  is  not  an  "industrial  mat- 
ter" within  the  meaning  of  such  statute,  and  it  does  not  become  one 
by  being  treated  as  such  in  an  agreement  made  between  a  union 
of  employers,  and  a  union  of  employees  for  the  purpose  of  settling 
an  industrial  dispute.'  The  relationship  of  master  and  apprentice 
has  been  held  not  to  be  an  industrial  matter  within  the  meaning  of 
the  act*  But  a  question  relating  to  the  number  of  men  to  be  em- 
ployed at  a  machine  is  an  industrial  matter.*  And  it  is  within  the 
jurisdiction  of  the  arbitration  court  to  entertain  a  claim  on  behalf 
of  an  employees'  union,  that  in  the  event  of  it  raining,  work  shall 
cease,  if,  in  the  opinion  of  the  majority  of  the  men  employed  out- 
side, it  is  too  wet  to  work.* 

Industrial  dispute. — A  dispute  which  arises  in  consequence  of  a 
deduction  from  the  wages  of  certain  employees  is  a  dispute  within 
the  contemplation  of  the  Canadian  industrial  disputes  investigation 
act  1907.' 

A  dispute  between  a  union,  whose  members  work  as  casual  laborers 
from  hour  to  hour  for  anyone  offering  employment,  with  the  right 
to  cease  work  at  any  time  on  giving  one  hour's  notice,  and  the  em- 
ployer, in  consequence  of  which  those  employed  quit  and  the  others 
refused  to  accept  employment,  is  not  an  industrial  dispute  within  the 
meaning  of  the  E"ew  South  Wales  act  of  1901,  since  there  is  no 
existing  relationship  of  employer  and  employee.' 

1  Federated  Engine  Drivers  &  F.  Asso.  S  Ibid. 

V.  Broken  Hill  Proprietary  Co.    (1911)  iBaooterv.  New  South  Wales  Clickers' 

12  C.  L.  R.  398,  where  the  question  was  Asso.     (1909)     10    C.    L.    R.    114,    per 

whether   an   association  of  land   engine  Griffith,  Ch.  J.,  Barton  &  O'Connor,  JJ., 

drivers    and    firemen    whose    members  Isaacs,  J.,  dissenting, 

were  employed  indiscriminately  in  vari-  5  The  Brickmasters'  &  P.  Mfrs.  Union 

ous  industries  was  entitled  to  be  regis-  (1904)   4  New  South  Wales  St.  R.  226. 

tered  as  an  organization.  6  76id. 

!i  Clancy  v.  Butchers'  Shop  Employees  ^  Rex  v.  Neilson  (1910)   44  N.  S.  488, 

Union   (1904)    1  C.  L.  R.  181,  reversing  17  Can.  Crim.  Cas.  298. 

3  N.  S.  Wales  St.  R.  592.  8  Ex     parte     Fdfe :      The     Newcastle 
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Dispute  extending  beyond  the  limits  of  any  state.^  It  is  essential 
to  the  jurisdiction  of  the  Australian  Commonwealth  court  of  arbi- 
tration that  the  dispute  must  be  one  extending  beyond  the  limits  of 
one  state. 


Stevedoring    Co.    (1905)    5   New    South 
Wales  St.  E.  118. 

9  The  meaning  of  the  words,  "indus- 
trial dispute  extending  beyond  the  limits 
of  any  state,"  is  discussed  at  length  by 
Griffith,  Ch.  J.,  in  Federated  SaiC'mill  v. 
Moore  &  Son  Proprietary  (1909)  8  C. 
L.  R.  465,  as  follows:  "It  is  necessary 
at  the  outset  to  consider  the  meaning 
which  the  term  'industrial  dispute'  con- 
veyed in  1900  to  the  minds  of  persons 
conversant  with  the  English  language. 
It  may  be  that  the  words  have  since 
been  used  in  u,  larger  sense,  or  that  an 
artificial  sense  has  been  attributed  to 
them  by  statute  (e.  g.,  the  English  act 
of  1906),  but  this  is  not  relevant  to  the 
present  inquiry.  In  the  Jumhunna  Case, 
6  C.  L.  R.  309,  the  meaning  of  the  term 
was  discussed  as  far  as  was  necessary 
for  the  decision  of  the  questions  then 
before  the  court.  (I  used  the  following 
language  (6  C.  L.  R,  309  at  p.  332)  : 
'An  industrial  dispute  exists  where  a 
considerable  number  of  employees  en- 
gaged in  some  branch  of  industry  make 
common  cause  in  demanding  from  or 
refusing  to  their  employers  (whether 
one  or  more)  some  change  in  the  condi- 
tions of  employment  which  is  denied  to 
them  or  asked  of  them.  The  form  of 
combination  is  immaterial,  though  it 
most  commonly  arises  where  there  are 
organized  associations  of  employees  or 
employers.  The  degree  of  permanency 
of  the  combination  is  also  immaterial, 
but  there  must  be  some  continuity  of 
action.'  This  definition  was  not  of 
course,  and  was  not  intended  to  be,  ex- 
haustive, but  was  limited  to  pointing 
out  the  diflFerence  between  an  ordinary 
dispute  between  individuals  and  dis- 
putes between  employers  and  employees 
acting  collectively."  "The  word  'in- 
dustrial,' as  used  in  §  51  (xxxv),  points, 
I  think,  to  the  nature  or  quality  of  the 
disputes,  and  denotes  two  qualities 
which  distinguish  them  from  ordinary 
private  disputes  between  individuals; 
namely  ( 1 )  that  the  dispute  relates  to 
industrial  matters;  and  (2)  that,  on 
one  side  at  least  of  the  dispute,  the  dis- 
putants are  a  body  of  men  acting  col- 
lectively, and  not  individually. 


"(1)  First,  then,  I  say  the  term  'dis- 
pute' itself  connotes  the  existence  of 
disputants  taking  opposite  sides.  It 
also  connotes  that  the  difference  between 
tlie  parties  to  it  is  one  that  is  capable 
of  settlement  by  mutual  agreement.  If 
the  desires  of  either  party  cannot  be- 
satisfied  by  reason  of  the  existence  of  a 
law  which  forbids  such  satisfaction,  the- 
existence  of  that  law  does  not  constitute 
a  dispute.  If  the  dispute  is  widespread 
there  may  be  a  political  agitation,  but 
it  is  not  a  dispute. 

"(2)  The  term  'industrial  dispute'' 
connotes  a  real  and  substantial  diflFer- 
ence having  some  element  of  persistency, 
and  likely,  if  not  adjusted,  to  endanger 
the  industrial  peace  of  the  community. 
It  must  be  a  real  and  genuine  dispute, 
not  fictitious  or  illusory.  Such  a  dis- 
pute is  not  created  by  a  mere  formal  de- 
mand and  formal  refusal  without  more. 
We  have  not  to  deal  with  technicalities,, 
such  as  the  meaning  of  the  term  'con- 
version' in  the  old  action  of  trover,  iu 
which  a  demand  and  refusal  were  suflB- 
cient  evidence  of  conversion.  In  con- 
sidering, industrial  disputes  we  are  con- 
cerned with  real  facts,  not  words  or 
word  spinning. 

"No  doubt,  the  term  'industrial  dis- 
pute' might  be  used,  and  had  been  used,, 
in  a  wider  sense,  but  the  words  'ex- 
tending, etc.,'  show  that  it  is  not  so 
used  in  the  Constitution.  If  it  had 
been  so  intended,  the  power  in  question 
might  have  been  expressed  as  a  power 
to  facilitate  the  creation  of  industrial 
disputes,  and  to  promote  the  extension 
of  such  disputes  beyond  the  limits  of 
any  one  state  with  a  view  to  their  set- 
tlement by  Federal  authority.  If, 
therefore,  there  is  in  fact  no  real  dis- 
content existing,  a  mere  claim  or  re- 
quest made  by  an  employer  or  on  be- 
half of  a  body  of  employees,  without 
any  intention  of  pressing  it,  but  for  the 
mere  purpose  of  making  a  case  to  he- 
brought  before  the  Federal  arbitration 
authority,  does  not  constitute  a  real  in- 
dustrial dispute.  It  is,  rather,  an  at- 
tempt to  promote  strife,  and  a  fraud 
upon  the  tribunal. 

"(3)  A  dispute  between  A  and  B  as- 
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Absence  of  preconcert  on  the  part  of  employers,  in  refusing  a 
demand  by  combined  and  organized  employees,  does  not  prevent,  in 
the  presence  of  all  other  circumstances,  the  dispute  from  being  one 
extending  beyond  the  limits  of  any  one  state,  within  the  meaning  of 
the  Commonwealth  conciliation  and  arbitration  act  1904,  or  of  the 

to  their  respective  obligations  under  an  in  state  A,  relating  to  one  matter,  and 
admitted  agreement  is  not  an  industrial  another  set  of  conditions  in  state  B, 
dispute  within  the  meaning  of  the  Con-  relating  to  another  matter,  although 
stitution.  The  term  'industrial  dispute'  made  by  bodies  of  employees  or  employ- 
may  be,  and  has  been,  used  in  that  sense  ers  in  both  states,  associated  for  the 
in  statutes  which  so  defined  it,  but  that  purpose  of  making  the  demand,  consti- 
fact  is  quite  irrelevant.  Such  a  dispute  tutes  not  one  dispute,  but  two  disputes, 
can  be  settled  by  the  ordinary  state  "  ( 9 )  Mere  identity  of  branch  of  in- 
tribunals.  dustry  is  not  sufficient  of  itself  to  prove 

"(4)   A   refusal   by   A   or   B   to   per-  substantial    identity    of    subject-matter, 

form  an  admitted  agreement  the  inter-  The  difference  in  one  state  may  be  as 

pretation  of  which  is  not  in  question  is  to  hours   of   labor,   in  the   other   as   to 

not  an  industrial  dispute.  terms  of  remuneration,  in  the  same  in- 

"(5)    For    the    reason    given    in     (1)  dustry.     In  this  case  there  would  not  be 

a  general  refusal  to  obey  a  law  relating  a  single  dispute. 

to  industrial  matters  is  not,  and  cannot  "(10)  On  the  other  hand,  there  might 
be,  an  element  of  industrial  dispute,  be  substantial  identity  of  subject- 
Nor  can  discontent  with  such  a  law,  matter,  although  the  branches  of  indus- 
and  a  desire  to  be  freed  from  its  obliga-  try  in  connection  with  which  it  is  made 
tions,  be  an  element  of  industrial  dis-  are  not  the  same;  for  example,  a  de- 
pute. If  the  term  is  capable  of  hav-  mand  for  a  reduction  in  the  hours  of 
ing  such  an  extended  meaning  (which  labor  in  several  distinct  trades  in  which 
has  never  yet  been  given  to  it),  it  is  in-  the  employees  are  associated  together 
conceivable  that,  if  the  framers  of  the  for  the  purpose  of  enforcing  that  de- 
Constitution  intended  to  authorize  the  mand  might  be  a  single  dispute. 
Parliament  to  abrogate  a  state  law  or  "Again,  the  identity  as  regards  de- 
abfolve  persons  discontented  with  the  mands  made  as  to  different  states  may 
law  from  their  statutory  obligations,  be  partial  only.  In  that  case  there  may 
they  should  have  done  so  by  the  words  be  a  single  dispute  as  to  part  of  the 
now   under    discussion.  subject-matter,  and  several  disputes  as 

"I  pass  now  to  the  words,  'extending  to  other  parts, 

beyond  the  limits  of  any  state.'  "(11)   Mere  verbal  coincidence  in  de- 

"(6)  An  industrial  dispute  "extend-  mands  made  as  regards  two  states  docs 
ing,  etc.,'  must  be  a  single  dispute,  and  not  prove  identity  of  subject-matter, 
must  relate  to  matters  in  which  all  the  The  varying  conditions  of  climate  and 
•disputants  are  interested  as  affecting  other  physical  conditions  found  in  the 
themselves,  in  the  sense  in  which  per-  Commonwealth  may  make  a  demand 
sons  are  said  to  be  interested  in  a  liti-  couched  in  particular  lanj^age  in  re- 
lation, not  in  the  sense  that  they  re-  spect  of  one  state  quite  different  in  its 
gard  it  with  interest.  It  follows  that  essence  from  a  demand  couched  in  the 
mere  discontent  with  an  existing  state  game  words  in  respect  of  another, 
law,  cannot,  even  if  it  were  otherwise  .^ ^-^2)  The  term  'industrial  dispute' 
an  industrial  dispute  be  said  to  extend  connotes  something  in  the  nature  of  in- 
beyond  the  limits  of  the  state  in  which  ^^^^^j^i  ^^f  ^^  threatened, 
the  law  is  m  force.  „          ,■      Ta                      c      i    i.             n 

"(7)   The   .Mspute  must  be   single  in  Sporadic    differences   confined    to    small 

the  sense  that  there  must  be  a  substan-  'falities  m  two  or  more  states,  even  if 

tial  community  of  interest  amongst  the  ^"^y  possess  all  the  other  elements  of 

demandants  and  amongst  those  who  re-  substantial    identity    of    subject-matter, 

fuse  the  demand.  cannot    be    said    to    extend    beyond    the 

"(8)   There    must    be    a    substantial  limits  of  one  state  merely  because  the 

identity     of     subject-matter.     For     in-  parties  to  the  differences  in  the  several 

:stance,  a  demand  for  a  set  of  conditions  states  combine  in  making  a  request  in 
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constitutional  provision  (§  51,  pi.  35)  upon  which  it  is  based.^" 
The  suggestion  is  offered,  however,  by  Griffith,  Ch.  J.,^^  that  the 
absence  of  preconcert  may  be  evidence  to  negative  the  existence  of 
a  dispute. 

Where  the  employees  engaged  in  different  branches  of  one  indus- 
try carried  on  in  different  states  by  a  single  employer  take  concerted 
action  in  making  a  common  demand  of  their  employer  for  certain 
conditions  of  employment,  and  the  employer,  understanding  that 
the  demand  is  so  made  on  behalf  of  all  the  employees,  refuses  to 
accede  to  it,  there  arises  an  industrial  dispute  extending  beyond  the 
limits  of  one  state  cognizable  by  the  Commonwealth  court  of  con- 
ciliation and  arbitration.^* 

identical  terms  to  their  respective  em-  and  without  preconcert  of  any  kind,  in 

ployers.  refusing  to  comply  with  the  demands  of 

"(13)  There  must  be  real  community  the  claimant  organization,  there  cannot 
of  action  on  the  part  of  the  demandants,  be  an  industrial  dispute  within  the 
and  some  community  of  action  on  the  meaning  of  the  subsection.  The  plain 
part  of  the  parties  on  whom  the  demand  answer  to  that  contention  is  that  the 
is  made.  Such  community  need  not  be  words  of  the  Constitution  authorize  no 
formulated  in  any  written  document,  such  limitation  of  the  meaning  of  the 
nor  need  the  parties  who  are  acting  term  'industrial  dispute.'  If  an  indus- 
together  be  bound  by  any  formal  agree-  trial  dispute,  such  as  I  have  described, 
ment.  If  it  is  found  that  large  bodies  has  come  into  existence,  the  jurisdiction 
of  men  in  two  or  more  states  are  in  fact  cannot  fail  because  the  employers,  for 
acting  with  one  accord,  then,  if  the  reasons  of  their  own,  choose  to  act  in- 
other  elements  of  an  industrial  dispute  dependently,  instead  of  in-concert." 
are  present,  an  occasion  arises  for  the  n  In  Federated  Saicmill  v.  Moore  & 
exercise  of  the  Federal  power  in  ques-  Son  Proprietary  (1909)  8  C.  L.  R.  465. 
tion.  ■'^  Rea>  V.  Commonwealth  Ct.  of  Con- 

"(14)   The  dispute  must  be   actually  riliation  &  Arbitration    (1909)    8  C.  L. 

existing  and  actually  extending  beyond  R.  419.     Griffith,  Ch.  J.,  said:   "I  pass 

the  limits  of  one  state  before  such   an  to  the   second   objection,  which   is  that 

occasion     can     arise.      Mere     mischief-  there  was  'no  dispute  extending  beyond 

makers    cannot,    therefore,    by    the    ex-  the  limits  of  any  one  state,'  and'  proceed 

jjenditure  of  a   few  shillings'  in   paper,  to  consider  the  question.  Was  there  in 

ink,  and  postage  stamps  create  such  an  this    case    such    a    dispute'; — that    is    a 

occasion."  single    dispute    extending    beyond    the 

y>  Federated  Sawmill  v.  Moore  &  Son,  limits  of  any  one  state,  extending  over 
Proprietary  (1909)  8  C.  L.  R.  465.  both  New  South  Wales  and  South  Aus- 
Upon  this  point  it  was  said  by  O'Con-  tralia?  That  is  a  question  of  fact  to  be 
nor,  J.;  "The  respondents,  however,  determined  upon  the  evidence,  and  we 
contend  that  it  is  not  enough  that  there  may  take  it  that  all  the  available  evi- 
should  be  a  real  and  actually  existing  dence  is  before  us.  If  there  is  any  fur- 
industrial  dispute,  in  the  ordinary  sense  ther  evidence  material  to  the  respond- 
of  the  word,  extending  beyond  the  limits  ents  or  the  complainants,  they  might 
of  one  state,  and  fulfilling  all  the  re-  have  brought  it  before  us,  but,  as  that 
quirements  laid  down  in  the  passage  lias  not  been  done,  we  may  take  it  that 
quoted  from  mv  judgment  in  the  Jum-  all  the  evidence  is  before  us.  In  the 
hunna  Case,  6  C.  L.  R.  309,  but  that  it  Jumhunna  Coal  Mine  v.  Victorian  Coal 
is  further  essential  that  botli  parties  Minn-.i'  Asso.  6  C.  L.  R.  309,  at 
to  the  dispute  should  be  combined;  that,  p.  332,  a  tentative  definition  of  'in- 
in  this  case,  it  being  assumed  for  the  dustrial  dispute'  was  given  by  my- 
pnrposes  of  the  questions  submitted  self  and  my  learned  brother  O'Connor, 
that  the  employers  acted  independently.  I  will  read  what  I  there  said,  premising 
M.  &  S.  Vol.  VII.— 540. 


8626  MASTER  AND  SERVANT.  [chap,  cxxii. 

Domestic  service. — Cooks  and  kitchen  hands  employed  in  hotels 
or  restaurants  are  not  employed  in  "domestic  service"  within  the 
meaning  of  the  statutory  exception  of  persons  so  employed  from 
the  operation  of  the  act;  but  the  expression  "domestic  service,"  as 

that  I  did  not  intend,  nor  do  I  think  my  mining  what  does  or  does  not  amount 
learned  brother  O'Connor  intended,  the  to  a  dispute  extending  beyond  the  limits 
words  we  used  to  be  an  exhaustive  defi-  of  any  one  state.  Neither  in  that  nor  in 
nition  of  all  possible  industrial  dis-  any  other  case  has  the  court  ever  at- 
putes.  But  it  is  only  when  these  condi-  tempted  the  unnecessary  and  almost  im- 
tions  exist,  that  there  can  be  an  indus-  possible  task  of  laying  down  an  exhaust- 
trial  dispute  extending  beyond  the  ive  definition  of  what  amounts  to  a 
limits  of  any  one  state.  I  said:  'An  in-  dispute  extending  beyond  the  limits  of 
dustrial  dispute  exists  where  a  consider-  any  one  state.  But  it  has  laid  down 
able  number  of  employees  engaged  in  certain  general  principles  for  the  pur- 
some  branch  of  industry  make  common  pose  of  indicating  the  class  of  facts 
cause  in  demanding  from  or  refusing  to  which  would  be  material  in  determining' 
their  employers  (whether  one  or  more)  whether  an  industrial  dispute  extended 
some  change  in  the  conditions  of  employ-  beyond  the  limits  of  one  state.  I  shall 
ment  which  is  denied  to  them  or  asked  quote  the  following  passage  of  my  judg- 
of  them.'  My  learned  brother  O'Con-  ment  in  that  case,  dealing  generally 
nor  used  language  almost  to  the  same  with  the  essentials  which  go  towards 
ofTect,  using  the  words  'concerted  action,'  constituting  a  dispute  within  the  mean- 
instead  of  'common  cause,'  and  pointed  ing  of  the  Constitution  and  of  the  act. 
out,  which  I  perhaps  did  not  point  out  6  C.  L.  R.,  309,  p.  352.  'If  all  the 
with  sufficient  distinctness,  that  it  must  workers  throughout  the  state,  in  the 
be  the  same  dispute.  Again,  the  dis-  same  trade,  unite  in  the  making  and  en- 
pute  must  precede  the  submission  to  the  deavoring  to  enforce  the  same  demand 
court.  The  court  can  only  have  cog-  from  their  respective  employers,  there  is 
nizance  of  an  existing  dispute.  That  an  industrial  dispute  involving  the 
being  so,  there  appear  to  me  to  be  two  whole  trade  throughout  the  state.  If 
questions  to  be  answered  in  this  case,  the  workers  so  united  obtain  the  co-oper- 
in  order  to  determine  whether  there  ation  of  their  fellow  workers  in  the 
was  jurisdiction  or  not.  The  first  is:  same  trade  in  another  state,  in  such  a 
Did  the  Broken  Hill  and  Port  Pirie  men  way  that  the  combined  workers  in  the 
make,  before  the  institution  of  proceed-  trade  in  both  states  take  concerted 
ings,  common  cause,  or  take  concerted  action  against  their  respective  employ- 
action  in  support  of  a  common  demand?  ers  in  both  states  for  the  making  and 
Secondly,  Did  the  company  understand  enforcing  of  the  same  demands,  there  is 
that  they  were  parties  to  such  a  dispute?  an  industrial  dispute  extending  beyond 
I  think  that,  although  there  is  no  ex-  the  limits  of  one  state.'  Applying  that 
press  evidence  of  a  formal  demand  principle  to  the  industrial  dispute  with 
having  been  made  by  one  person  on  be-  which  we  are  now  dealing,  there  are 
half  of  both,  or  by  one  organization  on  certain  facts  which  it  is  necessary  to 
behalf  of  both,  yet  the  proper  infer-  take  into  consideration.  In  the  first 
ence  to  be  drawn,  the  almost  necessary  place,  it  is  clear  that  the  company's  bus- 
inference,  is  that  there  was  a  'dispute  iness,  though  carried  on  in  two  states, 
extending  beyond  the  limits  of  any  one  is  one  industry.  From  the  operation  of 
state.'  I  think,  therefore,  that  that  ob-  getting  ore  out  of  the  mine  until  the  ore 
jection  fails."  is  turned  into  an  ingot  at  Port  Pirie, 

And  O'Connor,  J.,  in  the  same  case  it  is  one  business,  carried  on  by  the  one 
said:  "I  come  now  to  the  ground  in-  company,  managed  by  the  same  man- 
volving  the  important  question  whether  ager,  in  every  respect  treated  as  one 
this  was  a  dispute  extending  beyond  the  undertaking.  In  the  second  place,  it  is 
limits  of  one  state.  This  court  has  laid  plain  that  the  wages  at  Port  Pirie  and 
down  in  the  Jumbunna  Case,  6  C.  L.  R.,  the  wages  at  Broken  Hill  have  followed 
309,  some  general  principles  for  deter-  proportionately  the  same  rise  and  fall." 


§  2773] 


ARBITRATION  AND  CONCILIATION. 


8627 


there  used,  means  private  domestic  service,  as  distinct  from  service 
rendered  to  a  person  carrying  on  a  business  for  profit.^* 

Industrial  agreement. — An  industrial  agreement  which  another 
agreement  made  on  the  same  day  between  the  same  parties  provides 
shall  not  come  into  force  or  be  binding  upon  the  parties  to  it  imless 
it  shall  be  made  a  common  rule  is  not  a  subsisting  agreement  within 
the  meaning  of  a  statutory  provision  empowering  the  court  to  en- 
force any  industrial  agreement  as  between  the  parties  bound  by  the 
same.^* 

2773.  Jurisdiction  and  powers  of  tribunal  generally. —  Courts  of 
arbitration,  being  purely  creatures  of  statute,  are  universally  held 
to  enjoy  only  such  jurisdiction,  and  to  possess  only  such  power,  as 
is  clearly  within  the  terms  of  the  grant. 

Thus,  in  New  South  Wales  it  is  held  that  the  court  of  arbitration 
has  no  jurisdiction  to  make  an  award  or  to  enforce  an  agreement 
dealing  with  matters  that  do  not  come  within  the  definition  of  "in- 
dustrial matters"  in  the  statute.^ 

The  jurisdiction  of  the  arbitration  court,  under  the  ISTew  South 
Wales  industrial  act  1901,  ceases  where  the  relationship  of  em- 
ployer and  employee  ceases  to  exist  pending  the  hearing;  and  so 
where,  pending  the  hearing  of  a  dispute,  the  employees  involved 
cease  to  work  and  terminate  their  employment,  their  union  has  no 
power  to  continue  the  dispute.* 


13  Ex  parte  Caterers  &  R.  K.  Asso. 
(1903)   3  New  South  Wales  St.  R.  19. 

1*  Master  Retailers'  Asso.  v.  Shop  As- 
sistants' Union  (1904)  2  C.  L.  R.  94, 
reversing  4  New  South  Wales  St.  R. 
384. 

1  Clancy  v.  Butcher  Shop  Employees' 
'Union  (1904)  1  C.  L.  R.  181,  reversing 
3  New  South  Wales  St.  R.  592. 

2  Eoo  parte  Brown :  Colliery  Em- 
ployees' Federation  ( 1905 )  5  New  South 
Wales  St.  R.  412.  In  this  case  it  was 
said  by  Darley,  J.:  "An  industrial  dis- 
pute is  defined  in  the  act  as  a  dispute 
in  relation  to  an  industrial  matter.  An 
industrial  matter  is  defined  to  he  one 
'affecting  or  relating  to  work  done  or  to 
be  done,  or  the  privileges,  rights,  or 
duties  of  employers  or  employees  in 
any  industry.'  There  is  no  mention 
there  of  the  union.  The  dispute  must 
arise  between  employer  and  employee. 
All  through  the  definition  of  'industrial 
matter,'  the  expression  used  is  not 
'the    union,'    but    'the    employees'     or 


'persons  employed  in  any  industry.'  It 
appears  to  me  that  the  action  intends  to 
deal  entirely  with  matters  arising  be- 
tween employer  and  employee.  The 
point  is  not  entirely  without  authority, 
since  in  Clancy's  Case,  1  C.  L.  R.  181, 
it  was  laid  down  that  the  definition  of 
industrial  matters,  in  §  2  of  the  act, 
does  not  extend  to  all  matters  indirectly 
relating  to  an  industry,  but  to  matters 
arising  between  the  employer  and  the 
employee.  It  would,  in  my  opinion,  be 
a,  monstrous  thing  that,  although  the 
employees  in  a  large  business  might  be 
tlioroughly  satisfied  with  their  wages, 
their  hours,  and  all  the  conditions  of 
tlieir  labor,  yet  one  or  two  persons  call- 
ing themselves  the  oflBcers  of  a  union 
could  come  forward,  raise  a  dispute  over 
the  heads  of  the  employees,  call  upon 
the  employer  to  appear  before  the  court 
to  settle  disputes  which  the  employees 
did  not  desire  to  raise  or  seek  to  have 
determined,  and  fully  litigate  the  alleged 
dispute  as  it  were  behind  the  backs  of 
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The  cessation  of  work  in  an  industry,  owinp  to  the  existence  o£ 
an  unsettled  industrial  dispute,  does  not  in  itself  amount  to  a  ter- 
mination of  the  relationship  of  employer  and  employee  within  the 
meaning  of  the  Australian  Commonwealth  conciliation  and  arbitra- 
tion act  1904;  but  the  test  is  whether  the  conduct  of  the  parties 
evinces  an  intention  that  the  relationship  shall  come  to  an  end. 

When  a  dispute  between  employers  and  their  employees  exists  it 
may  be  taken  up  by  the  union  for  the  purpose  of  reference  to  the 
court,  but  the  union  itself  cannot  initiate  a  dispute,  nor  add  fresh 

the    persons    really    interested.      I    can  District,  N.  8.  W.  v.  Broivn,  3  C.  L.  R. 

conceive   nothing   that    would   be   more  255,   in   this   court   was   referred   to  in 

dangerous  and  harmful,  and  I  am  happy  which  the  court  held  that  when  such  a 

to  say  that  there  is  nothing  in  the  act  state  of  things  existed  the  court  had  no 

to  support  such  a  contention."  jurisdiction  to  go  on  and  determine  the 

"It  has  been  contended  by  Mr.  Shand  matter.     Tlie  decision  in  that  case  de- 

that  the  union  had  a  legal  right  to  have  pended  upon  the  facts,   as   must  every 

tlie  original  dispute  heard  in  the  arbi-  decision  on  a  similar  point.     The  facts 

tration   court,   on  the   assumption  that  of   the   present   case   are  these:      After 

the  members  of  the  federation,  many  of  31st  December  none  of  the  men  worked, 

whom  might  never  be  or  have  been  in  They    had    intimated   that    they   would 

tlie    employ   of   Messrs.    Brown,    should  not.     The  question  then  is,  whether  the 

have  the  terms  of  employment  between  relationship  of  employer  and  employees 

Messrs.     Brown     and     their     employees  had   ceased,   using   those   words    in   the 

settled.     We  must,  however,  give  some  sense  in  which  they  are  used  in  the  act, 

limitation  to  the  words  'any  industry,'  and  having  regard  to  the  provisions  of 

in  the  interpretation  clause  of  the  act,  the    Constitution.      The    subject-matter 

and  it  appears  to  me  that  the  reasonable  of  the  legislation  is  industrial  disputes, 

interpretation     to     place     upon     these  Ordinarily    in    industries    the   men    are 

words  is  that,  where  employees  engaged  not  bound  for  any  long  period  of  serv- 

in    any   industry   have   a   dispute   with  ice,  the  masters  are  not  bound  to  em- 

thcir  actual  employers  in  that  industry,  ploy  the  men  for  any  particular  period, 

a  reference  may  be  made  to  the  arbitra-  nor  are  the  men  bound  to  continue  to 

tion  court  to  settle  the  dispute.    But,  as  work  for  any  particular  period.     Very 

the  chief  justice  has  said,  it  would  be  often  the  men   are  paid  wages   by   the 

monstrous  to  place  in  the  hands  of  any  day  or  by  the  week.     But,  although  the 

luiion  engaged  in  any  industry  a  sort  of  men  who  are  employed  for  the  moment 

roving   commission    to   raise   a    dispute  are  not  actually  bound  lo  come  to  work 

between  an  employer  and  a  body  of  em-  the  next  day,   still  in  the  ordinary  ac- 

ployees,  who  might  be  nonunionists,  and  ceptation  of  the  terms  the  relation   of 

who   might   be   perfectly   satisfied   with  employer      and      employee      is      under- 

the    terms    and    conditions    of    employ-  stood    to     continue    to     exist.       When 

ment,  in  order  that  abstract  conditions  there  is  a  strike  the  relation  has,  in  one 

of    employment     might   be     fixed    in    a  sense,  ceased.     The  employees  have  gone 

measure  satisfactory  to  the  minds  of  the  out  of  employment  and  have  refused  to 

union."  work.     But  in  another  sense   in  which 

3  Rex  V.  Commomcealth  Ct.  of  Gondii-  the  terms  may  be  understood  they  were 

ation  &  Arbitration   (1909)    8  C.  L.  R.  the   very   class   of   persons   with   whom 

419,  where  it  was  said  by  Griffith,  Ch.  the    legislature    was    dealing    when    it 

J.:  "The  next  objection  to  the  jurisdic-  made  provision  for  the  prevention  and 

tion  of  the  court  is  that,  before  the  hear-  settlement   of     industrial     disputes.     I 

ing,    the    relationship    of   employer    and  think   that   some   light   may   be   thrown 

employee  between  the  employees  and  the  on  the  matter  by  the  application  of  the 

company  had  come  to  an  end,  and  that  principle   which   is   applied   in   a   some- 

therefore  the  dispute  could  no  longer  be  what   analogous    case,   where  the   ques- 

called   an   industrial   dispute.     Colliery  tion  is  whether,  in  an  ordinary  case  of 

Employees  Federation  of  the  Northern  contract    between    two    persons,    either 
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claims  to  the  existing  dispute,  with  the  object  of  regulating  the  trade 
generally;  *  and  the  arbitration  court  is  without  jurisdiction  to  en- 
tertain additional  claims  added  by  the  union,^  though  it  may  deal 
with  such  portions  of  the  claims  submitted  to  it  as  it  finds  to  be  in 
dispute.® 

The  arbitration  court  has  no  jurisdiction  to  regulate  the  conditions 
of  employment  in  an  industry  unless  there  is  in  existence  an  indus- 
trial dispute  as  to  these  conditions  as  between  the  parties ;  and  there- 
fore an  industrial  union  of  employees  is  not  entitled  to  have  liti- 
gated the  conditions  of  employment  existing  under  an  employer  who 
does  not  employ  any  of  its  members.' 

party  is  entitled  to  treat  the  contract  in  this  regard  4  New  South  Wales  St.  R. 
as  repudiated  by  the  other,  so  that  ob-  55).  In  this  case  it  was  said:  "In 
obligations  under  the  contract  no'  order  to  ascertain  the  nature  of  an  in- 
longer  exist.  The  last  case  on  that  sub-  dustrial  dispute  we  have  only  to  refer 
ject  is  one  decided  in  December  last:  to  the  interpretation  section,  and  if  we 
General  Bill  Posting  Go.  v.  Atkinson  find  that  there  is  a  dispute  in  the  strict 
[1909]  A.  C.  118  at  p.  122,  1  B.  R.  C.  and  literal  meaning  of  that  section, 
497.  Dealing  with  that  subject  Lord  there  is  a  power  at  once  for  any  union 
Collins  said,  and  the  other  learned  to  refer  it  to  the  court,  and  so  to  give 
judges  concurred,  that  in  such  a  case  rise  to  the  exercise  of  the  court's  juris- 
'the  true  question  is  whether  the  acts  diction.  As  to  that  remark,  first  of  all, 
and  conduct  of  the  party  evince  an  in-  that  the  industrial  union,  as  a  collec- 
tention  no  longer  to  be  bound  by  the  tive  body  in  the  nature  of  a  corporation, 
contract.'  I  think,  in  determining  under  had  no  individual  relation  with  the  em- 
this  act,  whether  the  relationship  of  ployer  at  all.  A  union  as  such  does  not 
employer  and  employee  is  determined,  contract  with  the  employer.  It  repre- 
the  test  is  this:  Did  the  acts  and  con-  sents  in  a  corporate  sense  the  individual 
duct  of  the  parties  evince  an  intention  members  of  the  trade.  We  again  remark 
that  the  relationship  between  them  that  §  28  is  negative.  It  assumes  cer 
should  come  to  an  end?  If  that  is  the  tain  things.  And  from  the  definition 
question,  there  is  only  one  possible  in  §  2  it  appears  that  the  parties  to. 
answer.  All  the  proceedings  since  have  an  industrial  dispute  must  be  an  em- 
been  on  the  assumption  that  both  parties  ployer,  on  the  one  side,  and  an  indus- 
were  anxious  that  their  relation  should  trial  or  trade  union,  on  the  other.  Un- 
not  come  to  an  end.  Therefore,  inter-  less  there  is  an  industrial  dispute  a 
preting  the  words  'employer'  and  'em-  matter  cannot  be  referred  to  the  arbi- 
ployee'  in  the  sense  in  which  I  think  tration  court.  What  follows  from  that? 
that  thev  were  used  by  the  legislature.  It  follows  that  an  industrial  dispute  be- 
I  think  that  the  answer  to  the  question  tween  an  employer  and  employees  can- 
is  that  the  relation  did  not  come  to  an  not  be  referred  to  the  arbitration  court 
end.  The  objections  to  the  general  juris-  except  by  an  industrial  union,— except 
diction  of  the  court,  therefore,  in  my  possibly  under  other  powers  contained  in 
opinion,  fail."  the   section, — but  it  cannot  be  referred 

^Ex  pa/rte  W.  D.  <&  H.  0.  Wills,  Ltd.;  under  the  words  which  I  have  read.   But 

United      Tobacco      Operatives'       Union  does   it  follow  that  any   claim  that  an 

(1906)   6  New  South  Wales  St.  R.  461.  industrial  union  may  make   in  the  ab- 

5  Ex    parte    Commonwealth    Portland  stract  is  an  industrial  dispute?     Before 

Cement  Co.   (1906)   6  New  South  Wales  there  can  be  an  industrial  dispute  it  la 

St   R   720  ^  truism  to  say  there  must  be  a  dispute, 

eRex!  v'   Commonwealth   Ct.   of   Con-  and   it   must   be   a   dispute   relating   to 

ciUation  &  ArUtration   (1910)   11  C.  L.  industrial  matters.     Industrial  matters 

T>    ^  are  matters  relating  to  the  terms  and 

7  Colliery    Employees    Federation    v.  conditions  of  employment  between  em- 

Brown  (1905)  3  C.  L.  R.  255  (affirming  ployer  and  employee  in  an  industry.   So 
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Under  a  statute  creating  a  state  board  of  arbitration  for  disputes 
between  employers  and  employees,  it  seems  that  the  board  has  juris- 
diction of  a  dispute  between  an  employer  and  a  union  which  includes 
the  employees  of  others.' 

Power  given  by  the  statute  creating  the  tribunal  to  deal  with  all 
matters  incidental  and  ancillary  to  the  dispute  submitted,  and  to 
make  such  order  as  it  deems  expedient  for  the  settlement  of  the  dis- 
pute, does  not  give  it  jurisdiction  to  make  award  as  to  matters  not 
substantially  involved  in  the  dispute.^ 

In  the  absence  of  express  statutory  authority,  an  arbitration  court 
has  no  power  to  extend  the  period  during  which  the  award  shall 
remain  in  force.  ^'' 

that,  until  employer  and  employees  have  gone  beyond  their  jurisdiction,  and 
differ  as  to  the  terms  and  conditions  that,  for  the  reasons  given  at  the  outset, 
of  employment,  there  is  no  industrial  the  matter  was  properly  raised  before 
dispute.     Otherwise  there  is  nothing  to   the  supreme  court." 

settle.  But  so  soon  as  a  dispiite  arises  8  Xew  Orleans  City  &  Lake  R.  Go.  v. 
an  industrial  union  may  take  it  up  and  State  Bd.  of  Arhitration  (1895)  47  La. 
refer  it  to  the  arbitration  court.  But  Ann.  874,  17  So.  418. 
if  the  union  has  nothing  to  do  with  the  9  Rex  v.  Commonwealth  Ct.  of  Con- 
particular  employees  who  are  parties  to  ciliation  &  Arbitration  (1909)  8  C.  L. 
the  dispute,  what  interest,  in  the  legal  R.  419,  where  the  court  was  held  to 
sense,  has  it  in  the  dispute?  How  can  it  have  exceeded  its  jurisdiction  by  em- 
be  said  that  it,  as  plaintiff,  has  any  bodying  in  its  award  for  the  settlement 
legal  interest  in  the  matter?  Here  are  of  an  industrial  dispute  properly  sub- 
employers  and  employees  going  along  in  mitted  to  it  directions  making  important 
perfect  amity.  A  union  outside  the  em-  changes  in  conditions  of  employment  as 
ployees  altogether  is  dissatisfied  with  to  which  no  claim  had  been  made  in  the 
the  conditions  of  peace  and  quietness  original  plaint,  as  to  which  there  had 
which  exist,  and  wishes  to  have  an  in-  not  been  in  fact  any  dispute  between 
dustrial  dispute,  and  the  contention  is  the  parties  which  were  altogether  un- 
-that  it  is  entitled  to  interfere  and  in-  connected  with  the  matter  submitted  to 
■voke  the  aid  of  the  arbitration  court,  the  court,  and  which  the  court  had  re- 
not  to  quiet  an  existing  dispute,  but  fused,  on  those  grounds,  to  incorporate 
to  create  one  and  get  it  settled.  I  in  the  plaint  by  amendment, 
icannot  think  that  that  was  the  inten-  10  Master  Tailors' Asso.  (1901)  6  New 
tion  of  the  legislature.  It  certainly  South  Wales  St.  R.  253,  where  it  was 
(does  not  fall  within  the  ordinary  mean-  said  by  the  Chief  Justice :  "I  have  come 
ing  of  the  terms  used  in  the  act,  and  I  to  the  conclusion  that  the  arbitration 
do  not  think  that  it  follows  as  a  neces-  court  has  no  power  to  extend  an  award ; 
sary  inference  from  the  language  relied  tliat  it  can  reopen  an  award  can,  I  think, 
upon  by  the  appellants.  That  was  the  hardly  be  contended.  The  object  of  the 
view  of  the  supreme  court,  and  in  that  act,  as  appears  from  its  title,  is, 
I  think  they  were  quite  right.  1  think  amongst  other  things,  'to  constitute  a 
that  the  union  was  not  entitled  to  create  court  of  arbitration  for  the  hearing  and 
an  industrial  dispute  between  an  em-  determination  of  industrial  disputes  and 
ployer  and  employees  with  whom  they  matters  referred  to  it.'  Section  16  con- 
have  no  connection.  "So  far,  therefore,  stitutes  the  court  'for  the  hearing  and 
as  in  this  case  the  arbitration  court  determination  of  industrial  disputes,' 
has  assumed  to  deal  with  the  questions  and  §  26  confers  jurisdiction  on  the 
raised  by  the  union  as  to  the  conditions  court  'to  hear  and  determine,  accord- 
which  should  govern  the  relationship  ing  to  equity  and  good  conscience,  any 
between  the  respondents  and  their  em-  industrial  dispute,'  etc.  The  only  way 
ployees  for  the  future,  I  think  that  they   to   'determine'   an  industrial  dispute  is 
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Nor,  in  the  absence  of  such  authority,  may  it  grant  a  rehearing." 
The  court  has  no  power,  in  the  absence  of  express  statutory  au- 
thority, to  commit  by  way  of  attachment  for  noncompliance  with 
an  order  made  by  it.'^ 

by  an  award;  and  an  award,  once  made,  given.  It  is  not  so  given,  and  I  am 
IS,  1  apprehend,  as  final  and  conclusive  therefore  of  opinion  that  the  court  does 
between  the  parties  as  a  judgment  of  not  possess  the  power  of  extending  its 
the  supreme  court  in  an  action  at  law.  awards,  and  this  rule  must  be  made  ab- 
Ihe  award  is  the  proceeding  in  the  ar-   solute." 

bitration  court  under  which  finality  is        u  Renaud    v.    State    Ct.    (1900)     124 
■obtained.     Now,  if  the  respondents'  con-    Mich.   648,  51   L.R.A.  458,   83  Am.   St. 
tention  is  correct,  that  the  court  of  arbi-    Rep.  346,  83  N.  W.  620 
tration  has  power  to  extend  the  opera-        12  Esc  parte   Crockett    (1907)    7   New 
tion   of   an    award   by   an    order   made  South  Wales  St.  Rep.  143,  Darley,  Ch   J., 
during  its  currency,  it  must  also  have   said:     "The  arbitration  court  is  by  the 
power   to   shorten   its   period   of   opera-   statute  declared  to  be  a  court  of  record 
tion.      If     that   be     so,     instead   of   the    (see  16th  section);   but  as  an  inferior 
present  dispute  being  determined  until   court    it    can    only    attach    for    a    con- 
the    31st     December,    1905,    the     court    tempt   committed   in   facie   curice.     Its 
might  either  extend  the  operation  of  the   power,   however,  to  attach   and  commit 
award   till     1908,   or   they    might   have   does  not  extend  to  such  contempt  as  may 
shortened  its  operation  by  ordering  it  to   be  committed  out  of  court   (see  Reci.  v 
expire  in  December,  1904.     If  that  were    Lefroy   (1873)   L.  R.  8  Q.  B.  134,  42  L. 
■so,    the    award   would   not   be   a   deter-    J.  Q.  B.  N.  S.  121,  28  L.  T.  N.  S.  132, 
mination  of  the  dispute,  but  the  whole   21   Week.  Rep.  332,  where  it  was'  held 
matter   might,   at   any   moment,   be   re-   that  the  judge  of  a  county  court,  who 
opened  by  an  application  to   reduce  or   has  power  to  attach  for  contempt  corn- 
extend  the  period  of  the  award,  and  the   mitted  in  court,  has  no  such  power  with 
parties   would  have  to  fight  the  whole   respect   to    a    contempt   committed    out 
case   over   again.      The   main   object    of    of  court).     I  am  of  opinion  that  if  it 
the  act  was,  I  apprehend,  to  terminate    was  intended  by  the  legislature  that  the 
industrial   disputes,    and   to   give   confi-   arbitration    court     should     posse.ss    the 
dence  both  to   employer   and   employee,   enormous  power  of  committing  a  man  to 
that  for  a.  certain  period  of  time  there   gaol  for  not  complying  with  the  order 
•would    be    no    dispute    arising    between   of  the  president  or  deputy  president  to 
them   as   to   the    conditions    of   the    in-   pay    a    sum    of    money,    such,    for    in- 
dustry.    It  would  give  confidence  to  the   stance,  as  a  subscription  not  found  to 
employer,  who  would  know  exactly  what    due   by  the  president,  but  by  the  offi- 
lie  had  to  do  and  what  he  had  td  pay,   ccrs  of  the  union  to  which  the  man  be- 
and  to  the  employees,  who  would  know   longed,   such   power   would  be  given   in 
exactly    what    they    were    to    be    paid,   express  terms.     The  power  of  interfer- 
what  hours  they  were  to  work,  etc.,  etc.,    ing  with  a  man's  liberty,  and  consign- 
and   that     during  a   certain     time   the   ing    him    to    prison    for    an    indefinite 
award    could    not    be    infringed.      Sec-   period,  is  not  to  bo  inferred,  particularly 
tion    36   affords   a   strong   argument    in   when    there    is    another    means    of    en- 
favor  of  this  reading  of  the  act.     That   forcing  compliance  with  the  order  which 
section     gives     the     arbitration     court   will   not   interfere   with   liberty.      It   is 
power,  in  the  period  during  which  the  clear,    as   I   have   already   pointed   out, 
award    is    binding,    to    make    orders    in  tliat  an  inferior  court  of  record  has  not 
two   specified   instances ;    i.    e.,   to   pre-   the  power  to  commit  by  way  of  attach- 
bcribe   a  minimum  rate  of  wages,  and,   ment   in  respect  of  contempt  and  disc- 
secondly,  to  order  preference  to  be  given  bedience  of  its  orders  committed  out  of 
to  unionists.     These  are  special  matters   court.     If,  therefore,  it  was  intended  to 
which  the  court  may  deal  with  during  give  to  this  court  the  enormous  power 
the  existence  of  an  award.    If  the  legis-   of  attaching  and  committing  any  person 
lature  had  also  intended  to  give  power   for    noncompliance    with    the    order    of 
to  extend  or  vary  an  award,  one  would   the  president  not  sitting  as  the  court, 
expect    to    find    such    power    expressly   it    would    naturally    be    expected    that 
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The  board  of  arbitration  created  by  Louisiana  act  134  of  1894  ia 
not  vested  with  judicial  functions,  but  sits  as  a  court  of  conciliation,, 
with  the  authority  to  formulate  a  decision  and  to  have  it  recorded.'^ 

A  statutory  provision  that  the  court  of  arbitration  may  "direct 
that  as  between  members  of  an  industrial  union  of  employees  and 
other  persons  offering  their  labor  at  the  same  time,  such  members, 
shall  be  employed  in  preference  to  such  other  persons,  other  things 
being  equal,"  does  not  authorize  the  court  to  direct  that  the  employer 
when  requiring  labor  shall,  whenever  reasonably  practicable,  notify 
the  secretary  of  the  union  of  the  labor  required.'* 

such  an  enormous  power  aflfecting  the  as  the  debtor  is  arrested,  or  is  he  to  he- 
liberty  of  the  subject,  and  carrying  with  treated  under  some  new  system?  How 
it  the  power  of  sequestration  ( see  Hill  long  is  he  to  be  kept  in  prison  ?  Under 
V.  Hill,  15  N.  S.  W.  L.  R.  Div.  28 )  would  the  old  system  he  might  be  kept  ther& 
have  been  given  by  express  words.  In  indefinitely.  What  is  to  be  the  rule? 
Henderson  v.  Sheriorne  (1837)  2  Mees.  Is  it  to  be  supposed  that  the  legisla- 
&  W.  at  p.  239,  Lord  Abinger  says :  'The  ture  intended  to  go  back  to  the  old  law 
interpretation  of  statutes  has  always,  of  sixty  years  before,  by  such  general 
in  modern  times,  been  highly  favorable  words  as  are  used  here?  All  probabili- 
to  the  personal  liberty  of  the  subject,  ties  are  against  it,  and  I  think,  taking 
and  I  hope  will  always  remain  so.' "  into  consideration  the  history  of  legia- 
This  decision  is  affirmed  in  the  Master  lation,  and  what  has  been  done  in  other 
Undertakers'  Asso.  v.  Crockett  (1907)  cases,  that  the  legislature  cannot  have- 
5  C.  L.  R.  389,  where  it  is  said  by  intended  to  confer  any  such  power  upon 
Griffith,  Ch.  J.:     "The  power  of  enforc-   an  inferior  court." 

ing  judgments  of  the  superior  courts  for  13  ffew  Orleans  City  d  Lake  R.  Co.  v. 
payment  of  money  by  execution  against  State  Bd.  of  Arbitration  (1895)  47  La. 
the  person  was  exercised  by  superior  Ann.  874,  17  So.  418. 
courts  in  England  from  time  imme-  14  Trolly,  D.  &  C.  TJnion  v.  Master 
morial,  but  not  by  any  inferior  courts  Carriers'  Asso.  (1904)  2  C.  L.  R.  509, 
that  I  know  of, — certainly  not  in  Aus-  affirming  5  New  South  Wales  St.  R.  77. 
tralia.  Sixty  years  ago  the  legislature  Griffith,  Ch.  J.,  said :  "This  is  an  appeal" 
of  New  South  Wales  abolished  the  right  from  a  decision  of  the  supreme  court  of 
of  execution  against  the  person  of  a  New  South  Wales,  making  absolute  a, 
debtor,  except  in  certain  cases,  and  that  rule  nisi  for  a  prohibition  to  the  court 
has  been  the  law  of  New  South  Wales  of  arbitration  to  prevent  the  enforce- 
ever  since,  and  they  have  never  con-  ment  of  an  award  whereby  it  wag. 
ferred  upon  an  inferior  court  the  right  ordered  that  'whenever  reasonably  prac- 
to  enforce  payment  of  a  judgment  debt  ticable,  having  regard  to  existing  exi- 
by  taking  the  person  of  the  debtor  gencies,'  the  secretary  of  the  appellant 
except  under  carefully  limited  condi-  union  should  be  notified  by  an  employee 
tions.  Prima  facie,  then,  it  is  not  likely  belonging  to  the  respondent  association 
that  the  legislature  would  intrust  this  of  the  labor  required.  That  means,  of 
newly  created  court  with  a  power  which  course,  that  before  the  members  of  the- 
leaves  it  open  to  reintroduce  a  system  respondent  association  can  engage  any 
that  has  been  abolished  for  nearly  sixty  fresh  labor,  they  must,  whenever  rea- 
ycars,  and  which  has  never  been  exer-  sonably  practicable,  notify  the  secre- 
cised  by  any  inferior  court.  It  would  tary  of  the  appellant  union.  The 
require  very  strong  words  to  lead  me  to  learned  chief  justice  and  Pring,  J.,  were 
hold  that  the  authority  of  the  court  ex-  of  the  opinion  that  the  order  was  made 
tends  to  the  enforcement  of  its  orders  by  without  authority.  Owen,  J.,  was  of 
imprisonment.  If  it  does,  what  conse-  the  contrary  opinion,  thinking  that  the 
quences  would  follow?  Are  the  old  laws  order  was  really  incidental  to  the  pro- 
relatinsr  to  ca.  sa.  to  be  introduced?  Is  vision  in  the  act  giving  the  court  powr 
the  debt  taken  to  be  discharged  as  soon   to  order  preference  to  unionists  under 
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Where  part  of  the  demand  made  by  an  organization  of  employees 
is  that  the  wages  in  one  state  shall  be  higher  than  those  in  the  other 
states,  the  Australian  Commonwealth  court  of  conciliation  and  arbi- 


certain  circumstances.  The  only  ques-  no  other  court  could  control  it.  But 
tion  is  whether  the  order  was  within  would  such  a  power  as  that  be  con- 
tlie  competence  of  the  court  of  arbitra-  sistent  with  the  liberty  of  the  subject 
tion.  If  that  court  has  power  to  make  existing  at  common  law,  and  continuing 
an  order  of  this  kind,  the  reasonable-  so  far  as  it  was  not  clearly  taken  away 
ness  of  it  cannot  be  made  the  subject  of  by  the  act?  Such  a  condition  would  in- 
appeal.  It  is  a  mere  question  of  juris-  volve,  of  course,  a  remarkable  interfer- 
diotion.  It  is  contended  for  the  ap-  cnee  with  the  liberty  of  the  employer, 
pellant  that  incidentally  that  section  au-  that  he  should  not  be  allowed  to  engage 
thorizes  the  court  to  make  an  order  for  a  servant  without  giving  notice  of  his 
the  purpose  of  bringing  about  the  re-  intention  to  do  so.  For,  whether  the 
suit  that  members  of  a  union  shall  al-  prescribed  notice  was  public  or  private, 
ways  be  in  a  position  to  offer  their  labor  there  would  be  no  difTerence  in  principle, 
at  the  same  time  as  other  persons,  and  In  considering  the  question  whether 
that,  unless  there  is  some  such  power,  such  a  provision  is  to  be  implied  in  the 
the  provision  is  nugatory.  We  have,  act,  it  is  important  to  bear  in  mind 
however,  to  consider  the  words  of  the  that,  if  it  is,  the  discretion  of  the  court 
statute;  and  it  is  to  be  observed  that  is  unlimited  and  cannot  be  controlled, 
the  power,  which  is  given  to  the  court  Is  it  a  necessary  inference  from  what 
to  give  the  direction  in  question,  is  the  legislature  has  said  that  it  did  in- 
limited  to  the  case  in  which  members  of  tend  to  confer  such  a,  power?  I  con- 
an  industrial  union  and  other  persons  fess  that  I  cannot  see  any  foundation 
are  'oflFering  their  labor  at  the  same  for  the  argument.  Employers  are  free 
time.'  Those  last  words  are  the  gov-  to  conduct  their  businesses  as  they 
crning  words  of  the  section,  and  the  please,  except  only  so  far  as  they  are 
court  of  arbitration  cannot  do  anything  controlled  by  the  act  or  by  the  court 
more  than  is  contained  in  that  pro-  exercising  its  powers  under  the  act.  One 
vision,  unless  the  power  which  it  is  condition  has  been  laid  down  by  the 
asked  to  exercise  is  one  which  is  neces-  legislature  in  regard  to  the  preference 
sarily  involved  in  order  to  give  effect  to  to  unionists,  that  it  may  be  ordered  as 
the  power  expressly  conferred.  The  between  persons  offering  their  labor  at 
principle  which  is  at  the  base  of  the  ap-  the  same  time.  I  am  not  aware  of  any 
))ellants'  contention  seems  to  be  this,  principle  upon  which  it  can  be  held 
that  the  court,  for  the  purpose  of  that  that  provision  authorizes  the  court 
bringing  about  the  condition  of  things  of  arbitration  to  give  any  direction  tO' 
that  members  of  unions  and  other  per-  employers  that  they  shall  give  notice  to 
sons  mav  offer  their  labor  at  the  same  one  set  of  persons  or  another  before  they 
time,  may  give  a  direction  that  the  em-  proceed  to  exercise  their  common-law 
ployer  shall  give  notice  of  some  sort  right  of  engaging  any  person  they  see 
before  he  engages  anybody.  Now  it  fit.  Except  so  far  as  they  are  cmpow- 
might,  no  doubt,  be  considered  reason-  ered  to  do  so  by  the  provisions  of  the 
able,  for  the  purpose  of  enabling  mem-  act,  the  court  cannot  control  the  com- 
bers of  a  union  to  put  themselves  in  a  mon-law  rights  of  the  subject." 
jMJsition  to  claim  preference,  to  provide  And  O'Connor,  J.,  said:  "The  only 
that  a  master  should  be  required  to  give  guide,  therefore,  as  to  what  the  legisla- 
a  public  notice  that  he  will  require  labor  ture  intended  is  the  words  it  has  used; 
at  a  certain  time.  If  such  a  provision  the  first  of  all  rules  of  interpretation  is 
were  in  the  act,  expressly  or  impliedly,  to  find  out  the  meaning  of  the  legisla- 
the  court  of  arbitration  could  give  any  ture  from  what  it  has  said.  Now,  I 
directions  on  the  subject  it  might  think  have  no  difficulty  at  all,  and  never  have 
fit.  It  might  prescribe  the  length  of  had  during  the  argument,  in  seeing  that 
notice  to  be  given,  the  persons  to  whom  there  was  only  one  meaning  to  be  placed 
it  should  be  given,  the  mode  of  giving  it,  on  these  words,  if  oiie  takes  them  in 
whether  by  advertisement  or  otherwise,  their  ordinary  grammatical  sense,  and 
and  in  the  exercise  of  its  discretion  the  that  is  this, — the  legislature  interferes 
court  would  have  absolute  power,   and  with  the  liberty  of  the  employer  at  one 
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tration  may  nevertheless  make  an  enforceable  award  in  respect  of 
the  employees  in  that  state." 

It  has  been  held  ^^  that  if  an  industry  has  several  different  and 
well-recognized  branches,  the  Australian  Commonwealth  court  of 
■conciliation  and  arbitration  may  make  an  award  enforceable  in  all 
the  states  to  which  the  particular  dispute  extends,  as  to  wages  and  con- 
ditions of  labor  in  that  industry,  notwithstanding  that,  at  the  time  the 
dispute  is  brought  before  the  court,  (1)  in  one  or  more  states  no  mem- 
ber of  the  organization  of  employees  which  is  bringing  the  plaint  is 
actually  employed  in  one  of  the  branches  of  the  industry,  or  (2)  in 
one  of  the  states  one  of  the  branches  of  the  industry  is  not  carried  on, 


point,  and  one  point  only,  in  the  engage- 
ment of  labor,  and  that  is  the  point  at 
which  labor  is  offering  itself  for  em- 
ployment. For  the  purposes  of  this  act, 
all  labor  is  divided  into  union  and  non- 
union labor;  and  the  section  in  question 
provides  that  v^hen  the  labor  is  offered, 
the  liberty  to  employ  vfhomsoever  he 
thinks  fit,  which  previously  belonged  to 
the  employer,  shall  no  longer  belong  to 
him,  but  he  shall  be  bound,  other  things 
"being  equal,  to  give  preference  to  union 
labor.  Now,  it  is  said  that  if  the  inter- 
pretation contended  for  by  the  union  is 
not  placed  upon  the  act,  this  provision 
will  be  entirely  ineffective,  because  the 
master  or  employer  may,  if  he  thinks  fit, 
give  private  notification  to  nonunioniats, 
■and  thereby  insure  that  their  offer  shall 
be  made  before  that  of  the  union  labor. 
It  appears  to  me  that  that  statement  of 
the  consequences  of  such  an  interpreta- 
tion is  not  correct." 

16  Federated  Saiomill  v.  Moore  &  Son 
Proprietary  (1909)  8  C.  L.  R.  465. 
Upon  this  point  it  was  said  by  O'Connor, 
J.:  "Again,  it  is  said  that  the  claim 
•of  the  organization  which  is  the  founda- 
tion of  the  dispute  must  be  for  uniform 
rates  of  wages  or  conditions  of  employ- 
ment throughout  the  whole  area  covered 
"by  the  dispute,  that  the  claim  of  the 
complainant  organization  for  an  addi- 
tional 15  per  cent  to  its  members  in 
western  Australia  will  prevent  the  court 
from  having  jurisdiction  to  entertain 
It.  It  is  obvious  that  the  Federal  con- 
vention and  the  British  legislature  must 
have  been  well  aware  that  Australia 
was  a  country  of  varying  climates  and 
conditions  of  life;  that  the  cost  of 
living,  for  instance,  would  give  the  same 
amount  of  wages  different  effective 
"values   in  different   parts   of  the   Com- 


monwealth. It  is  difficult  to  imagine 
any  industrial  dispute  extending  beyond 
the  limits  of  one  state  in  which  the  re- 
lations of  employer  and  employee  could 
be  fairly  adjusted  without  some  regard 
to  the  differing  economic  and  climatic 
conditions  prevailing  in  different  states. 
If,  for  example,  the  respondent's  con- 
tention is  right,  the  Federal  arbitration 
court  would  have  had  no  jurisdiction  to 
settle  the  dispute  between  the  shearers 
and  the  pastorlists, — a  dispute  upon 
which  it  recently  adjudicated.  That 
dispute  extended  over  four  states,  and 
different  rates  were  claimed  for  New 
South  Wales,  Victoria,  and  South  Aus- 
tralia and  certain  parts  of  Queensland. 
The  award  recognized  and  gave  effect  to 
these  differences  of  rates,  and  no  settle- 
ment could  be  workable  which  failed  to 
give  effect  to  them.  It  is  obvious  that  a 
construction  of  the  subsection  which 
would  shut  out  an  industrial  dispute  so 
clearly  within  the  words  and  the  inten- 
tion of  the  Constitution  demonstrates 
the  impracticability  of  the  contention. 
An  attempt  was  made  to  sliow  that  the 
power  of  awarding,  in  settlement  of  the 
dispute,  different  rates  of  wages  or  other 
differing  conditions  of  employment, 
would  be  in  violation  of  §  99  of  the 
Constitution.  But  the  argument  did  not 
seem  to  me  to  be  seriously  pressed.  It 
is  plain  that  a  direction  as  to  such 
wages  or  conditions  in  an  award  is  not 
■a,  'law  or  regulation  of  trade,'  or  'com- 
merce' giving  'preference  to  one  state  or 
any  part  thereof  over  another  state  or 
any  part  thereof,'  and  cannot  therefore 
be  within  the  prohibition  of  that  sec- 
tion." 

18  By  Isaacs  &  Higgins,  JJ.,  in  Fed- 
erated Sawmill  v.  Moore  &  Son  Pro- 
prietary (1909)   8  C.  L.  R.  465. 
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or  (3)  one  of  the  employers  who  carries  on  all  the  branches  in  one 
state  and  only  one  branch  in  another  state  is  not  in  the  former 
state  employing  any  members  of  the  organization  in  one  of  the 
branches,  or  (4)  an  employer  carrying  on  all  the  branches  in  one 
state  is  not  in  one  branch  employing  any  members  of  the  organiza- 
tion. Griffith,  Ch.  J.,  in  concurring  in  this  holding,  added  the 
provisos  that  the  branches  of  the  industry  must  be  such  that  a  ques- 
tion which  affects  one  branch  affects  the  others  in  every  state  con- 
•cerned,  so  that  the  industrial  dispute  is  really  a  single  dispute ;  and 
as  to  (3),  that  the  business  carried  on  by  the  employer  in  both  states 
shall  constitute  in  fact  one  business. 

The  Australian  Commonwealth  court  of  conciliation  and  arbitra- 
tion has  no  jurisdiction  to  settle  a  dispute  between  the  owners  and 
officers  of  a  line  of  ships  registered  in  Melbourne  and  engaged  in 
trade  between  Australia,  Calcutta,  and  South  Africa,  and  which  are 
not  employed  in  interstate  trade,  the  ships'  articles  being  filled  in 
and  signed  in  Calciitta ;  such  ships  not  being  ships  "whose  first  port 
of  clearance  and  whose  port  of  destination  are  in  the  Common- 
wealth within  the  meaning  of  §  Y-  of  Commonwealth  of  Australia 
Constitution  act.^' 

2774.  Matters  relating  to  submission  of  dispute. — a.  Oenerally. — 
The  Australian  Commonwealth  court  of  conciliation  and  arbitration 
cannot  exercise  jurisdiction  unless  there  is  in  fact  an  industrial  dis- 
pute which  has  been  submitted  to  the  court  for  settlement  in  one  of 
the  methods  stated, in  the  statute,  and,  in  the  case  of  a  dispute  sub- 
Tnitted  by  plaint,  the  plaint  should  be  sufficiently  definite  to  indicate 
to  the  court  and  to  the  other  parties  the  subject-matter  of  the  dispute.^ 

A  statutory  requirement  that  the  nature  of  a  proposal  to  submit 
an  industrial  dispute  to  arbitration  by  a  union  on  behalf  of  its 
members  be  stated  in  the  notice  calling  the  meeting  is  not  met  by  a 
notice  requesting  attendance  at  a  meeting  to  be  held  at  a  certain 
place  on  a  certain  date,  and  containing  the  words  "business  im- 
portant; reciting  case  for  arbitration  court,"  and  not  mentioning 
the  name  of  the  other  party  to  the  dispute.^ 

The  arbitration  court  has  no  jurisdiction  where  the  dispute  is  not 
referred  in  pursuance  of  a-  resolution  passed  by  a  majority  of  the 
members  of  the  union  as  required  by  the  statute.^ 

17  Merchant  Service  Guild  v.  Curry  &  ^  Eoc  parte  W.  D.  &  H.  0.  Wills,  Ltd. : 

Co.   (1905)   5  C.  L.  R.  7.37.  United     Tohaceo       Operatives'      Union 

i  Rem  V.   Commonwealth  Ct.   of  Con-  (1006)   6  New  South  Wales  St.  R.  461. 

ciliation  £  Arhitratinn    (1909)    8  C.  L.  3  Ex  parte  Hermanson  (1905)   5  New 

U.  419.  South  Wales  St.  R.  607. 
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b.  Sufficiency  of  submission  to  warrant  award. — The  court  of 
mediation  and  arbitration  may,  in  its  decision,  fix  the  time  when 
the  scale  of  prices  prescribed  by  it  shall  take  effect,  though  the 
submission  says  nothing  as  to  this ;  the  employer  having  testified 
that  it  was  understood  the  prices  fixed  by  the  board  should  have  effect 
from  such  time.* 

A  submission  to  the  court  of  mediation  and  arbitration  by  mas- 
ter and  employee,  reciting,  "being  unable  to  agree  on  prices  of  the 
following  work,  we  request  arbitration  of  same,"  following  which 
are  various  items  of  work  in  the  manufacture  of  shoes,  is  sufficiently 
l)road  to  justify  the  court  in  saying  the  compensation  should  be  by 
the  piece,  instead  of  by  the  day  or  week,  as  it  was  then,  the  employees 
having  attempted  to  have  the  prices  fixed  by  the  piece,  and  it  ap- 
pearing that  upon  the  hearing,  without  objection,  testimony  was 
given  upon  both  sides  in  relation  to  the  scale  of  wages  by  the  piece 
as  well  as  by  the  day.^ 

The  arbitration  court  has  no  jurisdiction  to  award  a  higher  rate 
of  compensation  than  is  asked  for.* 

2775.  Bringing  in  parties. —  Under  a  statutory  provision  empower- 
ing a  court  of  arbitration  to  direct  parties  to  be  joined  or  struck 
out,  a  company  which,  after  the  filing  of  a  plaint,  purchases  the 
business  of  one  of  the  respondents  to  the  plaint,  is  rightly  made  a 
party.^ 

2776.  Matters  relating  to  decision. —  The  decision  of  the  court  of 
mediation  and  arbitration  need  not  fix  the  time  for  which  prices 
for  work  determined  by  them  shall  remain  in  force,  where  it  is 
fixed  by  the  submission.* 

With  the  idea  of  expediting  the  adjustment  of  the  controversy, 
arbitration  statutes  frequently  provide  that  the  decision  of  the  board 
or  court  shall  be  rendered  within  a  limited  time  after  the  hearing; 
but  it  has  been  held  that  such  a  provision  is  merely  directory,  and 
does  not  operate  to  invalidate  a  decision  rendered  after  the  expira- 
tion of  such  time.^ 

It  has  been  held  that  the  board  of  arbitration  created  by  the 
Louisiana  statute  (Acts  1894,  No.  139)  must  conform  to  the  statute 
under  which  it  exists,  and  observe  the  broad  rules  of  law  and  equity, 

iPingree    v.    State    Ct.     (1902)     130        1  Federated  Savomill  v.  Moore  d  Son 

Mich.  229,  89  N.  W.  943.  Proprietary  (1909)   8  C.  L.  R.  -Ifi.i. 
5/6w7.  iPingree  v.   State   Ct.      (1902)      130i 

6  Rex  V.   Commonwealth   Ct.   of   Con-  Mich.  229,  89  N.  W.  943. 
nliation  <£  Arbitration   (1910)    11  C.  L.        ^ IMd. 
R.  1. 
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though  it  cannot  be  held  to  a  compliance  with  the  technical  rules 
by  which  courts  are  governed.' 

2777.  Force  and  effect  of  award. —  Where  an  award  provides  for 
both  the  wage  and  contract  system,  one  who  is  found  as  a  matter  of 
fact  to  have  been  employed  on  the  contract  system  only  is  not  en- 
titled to  claim  the  minimum  wage  rate  fixed  by  the  award.^ 

It  has  been  held  that  when  a  trade  is  regulated  by  committees  of 
the  masters  and  workmen  respectively,  which  committees  make  rules 
from  time  to  time,  and  by  one  of  such  rules  in  cases  of  disputes  be- 
tween a  master  and  his  men,  an  arbitration  committee  is  to  decide, 
and  a  particular  dispute  has  been  so  decided,  such  decision  is  not 
to  be  considered  as  imported  into  all  future  engagements  between 
master  and  men,  nor  to  be  binding  on  persons  not  parties  to  that 
particular  reference.* 

Where  the  arbitration  statute  does  not  expressly  or  impliedly 
forbid  "contracting  out"  of  an  award,  an  award  fixing  a  rate  of 
wages  and  conditions  of  employment  may  be  waived  by  the  em- 
ployers and  employees  to  whom  it  applies.'  A  contract  of  employ- 
ment imposing  more  onerous  conditions  than  an  award  is  not  in- 
consistent therewith.* 


3  Tilew  Orleans  City  &  hake  R.  Co.  v. 
State  Bd.  of  Arbitration  (1895)  47  La. 
Ann.  874,  17  So.  418. 

1  6-illis  V.  Great  Boulder  Perseverance 
Co.  (1910)  12  Western  Auatr.  L.  R.  124. 

e  Levey  v.  Hill  (1858)  3  Hurlst  & 
N.  702,  4  Jur.  N.  S.  589,  27  L.  J.  Exoh. 
N.  S.  259,  6  Week.  Rep.  691. 

3  Tydell  v.  Commissioners  of  Railways 
(1910)  12  Western  Austr.  L.  R.  143. 
The  plaintiff,  an  employee  of  the  com- 
missioner of  railways,  whose  wages  and 
conditions  of  employment  were  subject 
to  an  award  of  the  court  of  arbitration, 
entered  into  a  written  agreement  with 
the  commissioner  as  to  his  wages  and 
conditions  of  employment,  which  in- 
volved a  variation  of  the  provisions  of 
the  award.  He  in  fact  received  less 
wages,  after  taking  into  consideration 
the  question  of  overtime,  but  it  appeared 
that  there  were  other  benefits  which  he 
obtained  by  the  contract  which  were  not 
provided  for  in  the  award.  During  the 
currency  of  tlie  special  contract  or  agree- 
ment two  other  awards  were  made  under 
which  the  plaintiff,  as  a  member  of  a 
union  which  was  a  party  to  them,  might 
otherwise  have  worked.  He  accepted 
the  wages  paid  under  his  special  agree- 


ment without  demur  for  over  four  years, 
but  at  the  conclusion  of  his  employment 
sued  in  a  local  court  for  the  recovery 
of  a  sum  representing  excess  of  wages 
for  overtime  calculated  on  the  basis  of 
the  awards.  Held,  that  the  special  con- 
tract excluding  the  operation  of  the 
award  was  one  which  it  was  competent 
for  the  parties  to  make,  and  that  the 
plaintiff,  having  agreed  to  accept  its 
terms  in  substitution,  could  not  recover 
under  the  award. 

4  Sidney  Milk  d  Ice  Co.  v.  Moir,  27  W. 
N.  (N.  So.  W.)  220,  where  the  award 
provided  that  an  employee  should  not, 
during  the  term  of  his  service,  or  for  a 
period  of  six  months  from  the  termina- 
tion thereof,  solicit  or  serve  customers 
of  the  company  who  were  served  by  such 
employee  at  any  time  within  three 
months  before  the  termination  of  his 
employment;  and  thereafter  the  defend- 
ant and  the  plaintiff  entered  into  an 
agreement  which  provided  that  the  de- 
fendant should  not,  during  the  term  of 
his  service,  or  for  a  period  of  two  years 
from  its  termination,  solicit  customers 
within  a  radius  of  5  miles  who  we/e, 
during  the  continuance  of  his  employ- 
ment, customers  of  the  employer. 
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The  provision  of  the  Australian  Commonwealth  conciliation  and 
arbitration  act  1904,  §  30,  that  when  a  state  law,  or  an  award,  order^ 
or  determination  of  a  state  industrial  authority,  is  inconsistent  with 
an  award  or  order  lawfully  made  by  the  court,  the  latter  shall  pre- 
vail and  the  former  shall,  to  the  extent  of  the  inconsistency,  be  in- 
valid,^ does  not  preclude  the  maintenance  of  proceedings  under  the 
JSTew  South  Wales  masters'  and  servants'  act  1902,  §  4,  for  breach 
of  an  agreement  entered  into  between  employer  and  employee  which 
was  in  accordance  with  the  provisions  of  an  award  made  under  the 
Federal  conciliation  and  arbitration  act,  although  the  penalties  for 
the  breach  of  the  award  are  not  the  same  as  the  penalties  provided 
for  breach  of  agreement  under  the  masters'  and  servants'  act.* 

An  award  of  the  Commonwealth  court  of  conciliation  and  arbi- 
tration, fixing  a  minimum  rate  of  wages  higher  than  that  determined 
by  a  state  wages  board,  is  not,  for  that  reason  alone,  inconsistent 
with  that  determination ;  nor  is  it  necessarily  inconsistent  therewitk 
because  it  imposes  conditions  under  which  rates  of  wages  lower 
than  the  minimum  rate  may  be  permitted  to  be  paid  different  from 
conditions  imposed  by  the  determination  of  the  state  wages  board.''^ 

2778.  Declaring  a  "common  rule."—  The  New  South  Wales  act  of 
1901,  and  the  Australian  Commonwealth  act  of  1904,  contain  pro- 
visions empowering  the  arbitration  court  to  extend  the  terms  of  an 
award,  upon  due  notification  and  a  hearing  thereon,  to  other  em- 
ployers and  employees  in  the  same  line  of  business, — or,  in  the 
statutory  phrase,  to  make  the  award  a  common  rule. 

On  application  to  make  an  award  a  common  rule,  its  validity 
cannot  be  impeached  except  for  fraud.^ 

Power  to  declare  a  common  rule,  conferred  iipon  the  court  by  the 
New  South  Wales  industrial  arbitration  act  1901,  §  37,  can  be 
exercised  only  with  a  view  to  the  enforcement  of  an  award,  order,  or 
direction ;  and  accordingly  the  court  has  no  jurisdiction  to  enter- 
tain an  application  by  parties  to  an  industrial  agreement  which  has 
not  been  made  an  award  of  the  court,  to  have  the  terms  of  the  agree- 
ment declared  a  common  rule.* 

B  That   this   provision    is   unconstitu-  6  Ex  parte  McPherson   (1909)    26  W. 

tional  in  so  far  as  it  purports  to  au-  N.  (N.  So.  W. )  178. 

thorize  the  court  to  override  the  pro-  '' Australicm   Boot    Trade   Employees" 

visions  of  a  state  statute,  see  Federated  ^'''^/g'g"*'°"  ^-  ^^V^"'"'^  (1910)  10  C.  L. 

Sammill J    Moore   &   Son.  Proprietary,  \  j^^                ^^^^^^     ^-^            g    ^^^ 

(1909)   8  C.  L.  R.  465;    Austraha   Boot  go^th  Wales  St.  Rep.  26. 

Trade  Federation   v.   Whyhrow    (1910)  2  Master  Retailers'  Asso.  v.  Shop  As- 

10  C.  L.  R.  266.  sistamts'   Union    (1904)    2  C.  L.   R.  94, 
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(reversing  4  New  South  Wales  St.  R.  the  words  used  are  always  words  apt. 
384.)  The  court  in  this  case  said:  "The  to  be  used  in  speaking  of  a  tribunal., 
question  raised  is  one  of  very  great  im-  The  functions  of  the  court  are  described 
portance.  The  application  is  made  by  as  'to  hear  and  determine  industrial  dis- 
two  industrial  unions  of  employees,  who  putes  and  matters.'  The  manner  in 
have  come  to  a  common  understanding  which  a  question  within  the  jurisdiction, 
with  their  employers,  or  rather,  with  of  the  court  is  to  come  before  it  for  its 
one  firm  of  employers,  and  by  those  em-  judicial  determination  is  by  'reference.' 
ployers  to  impose  the  arrangement  they  wliich  is  the  term  always  used  in  ordi- 
have  made  as  between  themselves  upon  nary  legal  language  for  describing  the 
the  whole  state  of  New  South  Wales,  process  by  which  individual  persons  con- 
which  is  practically  calling  upon  every-  stituting  a  private  tribunal  of  arbitra- 
body  who  is  engaged  in  this  business  tion  submit  the  matter  to  it.  And  the 
in  the  state,  to  litigate  with  them  in  one  decision  of  the  court  is  spoken  of  as  art 
proceeding  for  the  purpose  of  regulating  'award,'  which  is  the  apt  word  to  de- 
in  all  its  details  the  business  of  those  scribe  a  decision  of  a  private  tribunal  of 
trades.  The  question  for  us  to  consider  arbitration.  All  the  provisions  of  the 
is  whether  the  arbitration  court  has  any  act  arc  in  accordance  with  this  view." 
such  jurisdiction.  If  that  court  has  "Then  §  37  provides:  'In  any  proceed- 
jurisdiction,  the  supreme  court  cannot  ing  before  it  the  court  may  do  all  or 
interfere  with  it  in  its  exercise;  but  if  any  of  the  following  things,  with  a 
it  has  not  such  jurisdiction,  the  su-  view  to  the  enforcement  of  its  award, 
preme  court  is  bound,  on  being  appealed  order,  or  direction.'  Among  other 
to,  to  interpose  its  hand,  and  see  that  things  it  may  '  ( 1 )  declare  that  any 
the  limit  is  not  transgressed.  The  practice,  regulation,  rule,  custom,  term 
matter  turns  entirely  upon  the  con-  of  agreement,  condition  of  employment, 
struction   of   the   arbitration   act.  or    dealing    whatsoever    in    relation    to 

"The  great  fundamental  principle  of  ap  industrial  matter,  shall  be  a  com- 
our  jurisprudence  is  liberty.  Where  mon  rule  of  industry  affected  by  the 
it  is  alleged  that  the  liberty  of  individu-    proceeding.' 

als  may  be  restrained,  the  party  alleging  "The  reference  here  to  a  safeguard 
the  right  of  restraint  must  establish  by  leads  naturally  to  the  inquiry  whether 
some  statute  or  by  judicial  decision  this  provision,  that  there  should  be  an 
that  the  liberty  has  been  restricted.  It  award  as  the  foundation  of  a  common 
is  not  necessary  to  refer  to  the  general  rule,  is  or  is  not  a  statutory  safeguard 
objects  of  the  act,  as  they  are  familiar  provided  by  the  legislature.  Now  this 
to  all  of  us.  They  are  recited  in  the  act  confers  enormous  powers  for  the 
title,  which  states  in  a  summary  and  regulation  of  trade,  and  probably  the 
concise  way  the  obvious  purpose  of  the  greatest  of  all  is  the  power  to  declare  a 
act,  which  is  to  provide  for  the  registra-  common  rule.  If  the  view  is  correct  that 
tion  and  incorporation  of  industrial  a  common  rule  can  only  be  declared  as 
unions  and  the  making  and  enforcing  of  ancillary  to  an  award  or  judicial  deter- 
industrial  agreements;  to  constitute  a  mination,  there  is  at  least  this  safe- 
court  of  arbitration  for  the  hearing  and  guard  provided  by  the  legislature,  that 
determination  of  industrial  disputes,  and  a  common  rule  cannot  be  enforced,  gov- 
matters  referred  to  it;  to  define  the  erning  the  whole  community  or  a  con- 
jurisdiction,  powers,  and  procedure  of  siderable  part  of  it,  without  the  pre- 
such  court;  to  provide  for  the  enforce-  vious  sanction  of  a  judicial  determi- 
ment  of  its  awards  and  orders;  and  for  nation  by  a  tribunal  constituted  for  the 
purposes  consequent  on  or  incidental  to  purpose  of  deciding  it,  and  constituted 
those  objects.  The  object  of  the  act,  in  a  manner  which  is  supposed  to  render 
therefore,  is  to  establish  a  new  tribunal,  it  especially  competent  for  that  purpose, 
called  a  court  of  arbitration,  for  the  There  is  no  special  provision  contained 
hearing  and  determination  of  industrial  in  the  act  that  notice  shall  be  given  to 
disputes  and  matters  referred  to  it.  It  anyone  before  the  making  of  a  common 
is  not  to  constitute  a  board  of  trade,  or  rule,  but  the  legislature  has  reposed 
a  municipal  body  with  power  to  make  the  largest  confidence  in  the  court,  and 
by-laws  to  regulate  trade,  but  a  court  amongst  other  things  it  says  that  if  the 
oif  arbitration,  for  hearing  and  deter-  court,  in  the  course  of  a  judicial  deter- 
mining industrial  disputes  and  matters  mination,  has  made  an  award,  order,  or 
referred  to  it.  And  it  will  be  found,  on  direction,  and  thinks  it  necessary  for 
examining  the  language  of  the  act,  that   the  enforcement  of  the  award,— that  is. 
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2779.  Force  of  recommendation  by  statutory  board  of  conciliation. — 

In  Xew  Zealand  it  has  been  held  that  a  recommendation  of  the 
board  of  conciliation  in  an  industrial  dispute  in  a  particular  trade, 
which,  in  consequence  of  the  omission  of  the  employers  to  refer  the 
dispute  within  the  statutory  time  to  the  court  of  arbitration  for  set- 
tlement, becomes  binding,  operates  only  as  an  industrial  agreement, 
and  is  not  equivalent  to  an  award  of  the  court,  and  therefore  can- 
not override  the  provisions  of  §  4  of  "the  shops  and  offices  act  1904," 
which  regulate  the  hours  of  labor  in  that  trade  to  which  the  dispute 
relates,  and  which  it  is  provided  shall  operate  subject  to  any  award 
of  the  arbitration  court.* 

2780.  Review  by  the  courts. —  a.  To  prevent  arbitration  tribunal 
from  exceeding  its  jurisdiction. — To  insure  a  final  settlement  of  in- 
dustrial disputes  with  an  expedition  for  which  the  courts  are  not 
noted,  the  statutes  frequently  provide  that  the  decisions  of  the 
statutory  tribunals  shall  not  be  subject  to  review  by  the  courts. 
These  provisions,  however,  are  universally  held  not  to  preclude  the 
interposition  of  the  courts  to  prevent  the  arbitration  tribunal  from 
exceeding  its  jurisdiction. 

Thus,  it  has  been  held  that  the  High  Court  of  Australia  has  juris- 
diction to  issue  prohibition  to  the  Commonwealth  court  of  concilia- 
tion and  arbitration,  to  prevent  it  from  exceeding  its  jurisdiction, 
notwithstanding  the  provision  of  the  statute  that  "no  award  of  the 
court  shall  be  challenged,  appealed  against,  reviewed,  quashed,  or 
called  in  question  in  any  other  court  on  any  account  whatever."  * 

I  take  it,  in  order  to  make  the  award  offeet  might  be  given  upon  persons  not 

of    practical    effect, — it   may    declare    a  parties    to    the    litigation,    would    only 

common  rule.    But  the  safeguard  is  that  exercise  its  power  after  a  real  judicial 

the  judicial  mind  of  the  court  has  been  determination,  which,  in  point  of  form, 

applied  to  the  subject  before  it  exercises  made  an  essential  preliminary." 

that    extraordinary    power.      No    doubt  ^  Aldridge  v.  Fairifay  (1907)   27  New 

the  court  does  generally  require  public  Zealand  L.  R.  333. 

notice  to  be  given  before  strangers  are  l  Rex  v.  Commonwealth  Ct.  of  Can- 
to be  made  subject  to  its  decree,  but  the  ciliation  d  Arbitration  (1910)  11  C.  L. 
act  does  not  expressly  require  it  to  be  R.  1. 

done.      Nor    does    the   act   prescribe    in  Referring  to  this  question,  O'Connor, 

what  way  or  under  what  circumstances  J.,  in  Rex  v.  Gommonwealth  Ct.  of  Con- 

the  court  is  to  give  its  judicial  determi-  ciliation    (1909)    8   C.  L.  R.  419,  said: 

nation,     but     it     has     apparently     con-  "It  is  clear  that  the  Commonwealth  ar- 

teniplated  that  it  would,  be  a   real  ju-  bitration  act  intended  to  create  a  court 

dicial  determination,  and  not  merely  a  which,   within   the   limits   of   its   juris- 

consent  order.    Indeed,  although  a  judg-  diction,  should  be  absolutely  independent 

ment  made  by  consent  is  just  as  valid  of  all  control  by  any  other  court.     No 

as  a  judgment  made  in  any  other  way,  prohibition   or   certiorari  will  go  to   it 

if    not    obtained    by    fraud,    it    may,    1  while  it  keeps  itself  within  those  limits, 

think,  be  fairly  inferred  that  the  legis-  While  acting  within  its  jurisdiction   it 

lature  supposed   and  expected  that  the  is  not  bound  by  forms  or  technicalities, 

court,   in    making  an   award    to  which  It  may  make  its  own  rules,  it  may  ad- 
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And  in  'New  South  Wales  it  is  likewise  held  that  prohibition  will 
lie  to  the  court  of  arbitration  from  the  supreme  court  if  the  former 
exceeds  its  jurisdiction,  notwithstanding  a  statutory  provision  that 
"proceedings  in  the  court  shall  not  be  removable  to  any  other  court 
by  certiorari  or  otherwise;  and  no  award,  order,  or  proceeding  of 
the  court  shall  be  vitiated  by  reason  only  of  any  informality  or  want 
of  form,  or  be  liable  to  be  challenged,  appealed  against,  reviewed, 
quashed,  or  called  in  question  by  any  court  of  judicature  on  any  ac- 
count whatsoever."  * 

mit  evidence  in  any  way  it  deems  fair,  The  court  shall  be  a  court  of  record,  and 
it  may  take  any  step  it  thinks  fit  for  shall  have  a  seal  which  shall  be  ju- 
the  purpose  of  informing  itself  as  to  dicially  noticed.  The  court  shall  consist 
the  subject  brought  before  it  for  in-  of  a  president  and  two  members.'  Sec. 
quiry;  but  the  fundamental  condition  26  provides  that,  'The  court  shall  have 
under  which  it  exercises  all  these  powers  jurisdiction  and  power'  as  to  several 
is  that  it  should  confine  itself  to  mat-  matters,  all  of  which  are  carefully  de- 
ters which  are  by  the  act  handed  over  fined.  Then,  the  jurisdiction  of  the 
to  its  jurisdiction."  court    having    been    so    defined,    §    28 

2  Ex  parte  Caterers  <&  R.  K.  Asso.  says :  'No  matter  within  the  juris- 
(1903)  3  New  South  Wales  St.  R.  19;  tion  of  the  court'  (words  which 
Baxter  v.  New  South  Wales  Clickers'  recognize  the  existence  of  a  limit  to  the 
Asso.  (1909)  10  C.  L.  R.  114;  Clancy  v.  jurisdiction)  'may  be  referred  to  the 
Butchers'  Shop  Employees  Union  (1904)  court,  nor  may  any  application  be  made 
1  C.  L.  R.  181,  reversing  3  New  South  to  the  court,  except  by  an  industrial 
Wales  St.  R.  592.  In  this  case  Griffith,  union,  or  by  any  person  afl'ected  or  ag- 
Ch.  J.,  referring  to  the  contention  that  grieved  by  an  order  of  the  court;'  and 
the  statutory  provision  in  question  ex-  then  proceeds  to  prescribe  the  manner  in 
eludes  the  jurisdiction  of  the  supreme  Avhich  such  persons  and  unions  may 
court  to  interfere  with  the  proceedings  bring  such  matters  before  the  court, 
of  the  arbitration  court  in  any  way.  Thus  not  only  is  the  jurisdiction  of  the 
said:  "There  are  two  answers  to  this  court  itself  restricted,  but  even  the  per- 
contention,  one  being  that  similar  sec-  sons  entitled  to  invoke  its  aid  arc 
tions  taking  away  the  right  to  certiorari  limited  and  enumerated  in  detail.  To 
and  other  remedies  have  always  been  hold  in  the  face  of  these  provisions  that 
construed  as  not  extending  to  cases  in  §  32  prevents  the  supreme  court  from 
which  a  court  with  limited  jurisdiction  checking  any  excess  of  jurisdiction 
has  exceeded  its  jurisdiction.  It  has  would  be  in  effect  to  give  the  inferior 
often  been  held  that  when  the  legisla-  court  unlimited  jurisdiction.  For  these 
ture  uses  words  in  this  well-known  reasons  I  have  no  doubt  that  the  su- 
form,  they  must  always  be  taken  to  have  preme  court  had  jurisdiction  to  grant  a 
intended    the    enactment   to   be    subject   prohibition." 

to  the  rule  I  have  mentioned.  The  With  respect  to  a  proceeding  pending 
other  answer  is  that  where  different  at  the  time  that  the  New  South  Wales 
parts  of  a  statute  are  apparently  con-  act  of  1901  was  succeeded  by  the  act  of 
tradictorv,  such  a  construction  must,  1908,  as  to  which  the  later  act  provided 
if  possible,  be  put  upon  them,  as  will  that  pending  proceedings  for  penalties 
render  them  all  consistent  with  one  an-  for  breaches  of  awards,  etc.,  might  be 
other.  In  this  case  it  will  be  found  continued  and  should  be  heard  and  de- 
that  the  legislature  has  carefully  de-  termined  by  the  industrial  court,  and 
fined  and  limited  the  jurisdiction  of  the  for  that  purpose  the  provisions  of  the 
arbitration  court.  Sec.  16  provides  earlier  act  should  continue  in  force  and 
for  the  appointment  of  the  court  in  apply  mutatis  mutandis  to  the  hearing 
these  words:  'There  shall  be  a  court  of  and  determination  of  any  industrial 
arbitration  for  the  hearing  and  deter-  court,  and  to  the  enforcement  of  any 
mining  of  industrial  disputes  and  of  order  or  determination,  the  provision  of 
reference  and  application  under  this  act.  the  later  act  that  the  validity  of  any 
•    M.  &  S.  Vol.  VII.— 541. 
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It  has  been  intimated  that  notwithstanding  a  provision  that  the 
validity  of  any  decision  of  the  court  shall  not  be  challenged  by  pro- 
hibition or  othervpise,  prohibition  will  lie  in  respect  of  any  order 
or  determination  of  the  industrial  court  which,  on  the  face  of  it, 
deals  with  what  is  not  an  industrial  matter  within  the  meaning  of 
the  act ;  but  that  the  industrial  court  has  jurisdiction  to  decide  with- 
out appeal  or  challenge  any  question  of  law,  including  the  construc- 
tion of  a  statute,  arising  in  the  course  of  a  case,  which,  on  the  face 
of  the  proceedings,  appears  to  relate  to  an  industrial  matter.* 

Where  the  validity  of  an  award  is  challenged  on  the  ground  that 
the  facts  necessary  to  give  jurisdiction  do  not  exist,  the  high  court 
is  not  bound  by  any  findings  of  the  inferior  court  as  to  those  facts, 
but  may  examine  the  evidence  independently,  in  order  to  see  whether 
there  was  or  was  not  jurisdiction.* 

But  prohibition  will  not  lie  on  the  theory  that  the  arbitration 
court  has  wrongfully  decided  a  question  within  its  jurisdiction  to 
decide,  as  to  the  existence  of  facts  upon  which  its  jurisdiction  de- 
pends.^ 

It  has  been  held  that  prohibition  to  stay  further  proceedings  under 
a  void  order  for  rehearing  by  a  court  of  mediation  and  arbitration 
may  be  granted  by  the  supreme  court  of  Michigan,  under  its  power 
of  superintending  control ;  ^  and  that  mandamus  will  issue  to  vacate 
a  void  order  by  the  state  court  of  mediation  and  arbitration,  grant- 
ing a  rehearing  in  a  cause  decided  by  it.' 

Where  the  ordinary  practice  is  to  treat  an   application  to   the 

decision  in  any  industrial  court  shall  But  Isaacs,  J.,  was  of  the  opinion 
not  be  challenged  by  prohibition  or  that  the  statutory  provision  in  quos- 
otherwise  does  not  apply.  Baxter  v.  tion  excludes  prohibition  as  to  any  de- 
yew  South  Wales  Clickers'  Assn.  cision  of  the  industrial  court  on  any 
(1909)  10  C.  L.  R.  114.  Isaacs,  ■!.,  ground  whatever,  so  long  as  the  power 
dissenting,  was  of  the  opinion  that  the  of  that  court  is  exercised  bona  fide  for 
later  act  merely  continues  in  force,  as  the  purpose  for  which  it  is  conferred, 
to  pending  proceedings,  thoss  pro-  4  Rex  v.  Commomcealth  Ct.  of  Con- 
visions  of  the  earlier  act  which  relate  ciliation  &  Arhitration  (1909)  8  C.  L.  R. 
to  the  mode  of  hearing  and  determina-  419. 

tion  and  the  enforcement  of  orders,  but  Upon   motion   for   a   prohibition,    the 

that  the  question  whether  decisions  of  court  is  not  bound  by  the  finding  of  the 

the  industrial  court  in  such  cases  may  president  of  the  arbitration  court  that 

be  challenged     by     prohibition  depends  there  was  a  dispute.    Ihid. 

upon    the    provisions    of    the    later    act  6  Amalgamated  Soc.  C.  &  J.  v.  Haher- 

alone.  field  (1907)  5  C.  L.  R.  33,  also  reported 

s  Baxter  v.   Netc  fiouth  Wales   Click-  in  8  New  South  Wales  St.  R.  44    (re- 

ers'   Ansa.    (1909)    10   Com.   L.   R.   114.  versing  7  New  South  Wales  St.  R.  247 ) . 

Quwre  by  Griffith,  Ch.  J.,  whether  a  de-  6  Renaud    v.    State    Ct.     (1900)     124 

cision  of  the  industrial  court  as  to  the  Mich.   648,   51   L.R.A.   458,   83   Am.   St. 

construction  of  the  act  conferring  juris-  Rep.  346,  83  N.  W.  620. 

diction  would  be  thus   free  from   chal-  7  Hid. 
lenge. 
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court  as  the  initiation  of  proceedings,  an  application  for  a  writ  of 
prohibition  thereafter  is  not  premature.* 

A  recommendation  by  the  industrial  court  to  the  minister,  that  a 
board  be  appointed,  is  not  a  judicial  order  in  respect  of  which  pro- 
hibition will  lie.® 

h.  Review  of  matters  within  jurisdiction  of  tribunal. — It  has  been 
held  that  the  courts  will  not,  prior  to  any  action  by  the  board  of 
arbitration,  pass  upon  the  sufficiency  of  the  application  required  by 
the  statute  to  bring  labor  troubles  to  its  notice.*" 

Apprehension  that  the  conclusion  and  decision  of  the  board  will 
be  erroneous  is  not  ground  for  an  injunction.** 

In  a  Michigan  case  **  Hooker,  Ch.  J.,  expressed  the  opinion 
that  certiorari  does  not  lie  to  review  an  award  by  the  court  of  media- 
tion and  arbitration,  saying:  "To  hold  that  the  intervention  of  this 
court  may  be  invoked  to  supervise,  control,  and  direct  this  court  of 
mediation  and  arbitration,  to  review  its  proceedings,  and  reverse 
its  awards  because  it  has  not  followed  the  technical  methods  and 
rules  applied  in  ordinary  judicial  proceedings,  to  deprive  it  of  its 
summary  influence  or  power — if  'power'  is  an  appropriate  term 
to  use — ^by  dragging  through  the  courts  proceedings  which  the  law 
attempts  to  have  disposed  of  in  ten  days,  will  be,  in  my  opinion,  to 
thwart  the  purpose  of  the  act,  and  turn  the  court  of  conciliation  or 
arbitration  into  the  ordinary  tribunal,  with  its  attendant  evils  of 
technicality,  delay,  and  expense  to  litigants."  Of  the  four  other 
members  of  the  court  only  two  took  part  in  the  decision  of  the 
case;  but,  by  sustaining  the  award,  thereby  impliedly  held  that 
they  had  a  right  to  review  the  proceedings  of  the  court  of  mediation 
and  arbitration  upon  certiorari. 

2781.  Offense  of  inciting  strike  prior  to  or  during  reference  to 
arbitration. — Inciting  a  strike  of  mine  employees,  although  no  ap- 
plication had  then  been  made  for  the  appointment  of  a  conciliation 
board,  is  an  offense  under  §  60  of  the  Canadian  industrial  disputes 
investigation  act  of  1907,  which  provides  that  any  person  who  in- 

S  Master  Retailers'  Asso.  v.  Shop  As-  "the  validity  of  any  decision  shall  not 
sistants'  Union  (1904)  2  C.  L.  R.  94,  be  challenged  by  prohibition  or  other- 
reversing  4  New  South  Wales  St.  R.  384.  wise." 

9  Eos  parte  TsleiocastJc  Coal  Go.  { 1908 )  10  ]\Teio  Orleans  City^  &  Lake  R.  Co.  v. 

8  New  South  Wales  St.  R.  335.    The  de-  State  Bd.  of  ArUtration  (1895)   47  La. 

cision    in    this    case    is    put    upon    the  Ann.  874,  17  So.  418. 

further    ground     that,      conceding    the  H  Ihid. 

recommendation  of  the  industrial  court  12  Pingree   v.    State    Ct.    (1902)     130 

to    be    a    judicial    act,    the    case    comes  Mich.  229.  89  N.  W.  943. 
within  the  provision  of  the  statute  that 
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cites,  encourages,  or  aids  in  any  manner  any  employee  to  go  or 
continue  on  strike,  contrary  to  the  provisions  of  the  act,  shall  be 
guilty  of  an  offense  and  liable  to  fine.^ 

A  representative  of  a  labor  organization,  who  supplies  provisions 
to  men  who  are  out  on  strike,  is  properly  convicted  of  inciting,  en- 
couraging, or  aiding  the  persons  so  assisted  to  go  or  continue  on 
strike,  within  the  above  provision.* 

2782.  Offense  of  locking  out  employees  prior  to  or  during  reference 
to  arbitration. —  The  provisions  of  the  Canadian  industrial  disputes 
mvestigation  act  1907,  declaring  it  to  be  unlawful  for  any  employer 
to  declare  or  cause  a  lockout  on  account  of  any  dispute  prior  to  or 
during  a  reference  of  such  dispute  to  a  board  of  conciliation  or  in- 
vestigation, under  the  provisions  of  the  act,  and  imposing  a  penalty 
therefor,  are  violated  where  an  employer,  who  has  shut  down  his 
mine  because  of  a  shortage  of  cars,  tells  his  employees  that  they 
must  make  new  terms  before  returning  to  work.' 

liJea;  v.  McGuire  (1908)  13  Can.  ^  Re  Harrison  &  A.  Goal  Min.  Go. 
Grim.  Cas.  312.  (1909)   10  West.  L.  Rep.   (Can.)   389. 

SjKex  V.  Neilson   (1910)  44  N.  S.  488, 
17  Can.  Crim.  Cas.  298. 
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2783.  Introductory. 

2784.  As  technical  trademarks. 

2785.  Protection  of,  in  equity. 

2786.  Protection  by  legislation. 

2787.  — compliance  of  label  with  statutory  requirements. 

2788.  — adoption  and  registration  of  label. 

2789.  — suits  for  infringement. 

2790.  — criminal  prosecutions. 

2791.  Abandonment  of  registered  label. 

2792.  Right  to  protection  as  affected  by  wording  of  label. 

2793.  Right  of  manufacturer  to  use  of  label  where  denied  by  union. 

2783.  Introductory. — The  union  label  is  a  part  of  the  well-known 
machinery  of  labor  unions.  It  consists  of  an  inscription  or  notice 
attached  to  or  accompanying  goods  in  the  manufacture  of  which 
members  of  the  union  are  employed,  for  the  purpose  of  indicating 
such  fact  and  thereby  enabling  the  well  wishers  of  unions  and  those  to 
whom  the  label  conveys  an  assurance  of  sound  workmanship  and  hy- 
gienic conditions  of  manufacture  to  discriminate  in  favor  of  such 
goods;  the  ultimate  effect  being  to  stimulate  a  demand  on  the  part 
of  manufacturers  for  union  labor  which  shall  inure  to  the  benefit  of 
union  men  by  affording  them  more  steady  employment  or  a  higher 
rate  of  compensation. 

It  is  the  purpose  of  this  chapter  to  discuss  the  extent  to  which 
unions  of  workingmen  are  entitled  to  protection  in  the  exclusive  use 
of  such  a  label.  It  does  not  include  decisions  as  to  the  right  of  a 
member  of  a  union  to  the  use  of  the  label  as  against  the  union,  the 
rights  of  members  of  unions  inter  se  not  falling  within  the  scope  of 
this  work. 

2784.  As  technical  trademarks. — Although  the  decisions  are  not 
wholly  harmonious,  the  preponderance  of  judicial  opinion  is  to  the 
effect  that  a  union  label  is  not  entitled  to  protection  as  a  technical 
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trademark;  *  the  reasons  assigned  for  so  holding  being  that  a  trade- 
mark must  indicate  the  person  by  whom  the  article  upon  which  it 
is  used  is  made  or  dealt  in ;  that  it  cannot  exist  as  a  mere  abstract 
right  independent  of  and  disconnected  from  a  business  carried  on  by 
the  person  seeking  protection;  and  that  its  use  must  be  exclusive. 


1 A  union  label  does  not  ordinarily 
fall  within  the  meaning  of  a  trademarlc 
in  the  particular  sense  in  which  that 
term  is  used  at  common  law.  People  v. 
Dantuma  (1911)  252  111.  561,  39  L.R.A. 
(N.S.)  1190,  96  N.  B.  1087,  Ann.  Cas. 
1912  D,  370. 

A  union  has  no  right  of  action  for 
damages  for  infringement  of  a,  label 
adopted  by  it,  except  by  virtue  of  stat- 
utory provision.  Lawlor  v.  Merritt 
(1906)  78  Conn.  630,  63  Atl.  639,  where 
the  court  says:  "Neither  at  common 
law  nor  by  general  principles  of  equity 
was  a  man  entitled,  at  least  in  the 
absence  of  actual  fraud,  to  protection 
in  the  exclusive  use  of  a  label  for  goods, 
unless  it  were  one  which  he  was  using 
to  distinguish  some  visible  commodity 
owned  or  traded  in  by  him.  This  was 
equally  true  of  an  association  of  men." 

A  label  cannot  be  treated  as  a  trade- 
mark which  does  not  indicate  by  what 
person  the  articles  upon  which  it  is 
used  were  made,  but  only  that  he  was 
a  member  of  a  certain  association,  which 
membership  confers  the  right  to  use  the 
mark,  and  of  which  there  is  no  exclusive 
Mse,  its  rightful  use  not  being  connected 
with  any  business,  but  belonging  to 
many  persons  not  connected  in  business 
and  unknown  to  each  other.  Weener  v. 
Brayton  (1890)  152  Mass.  101,  8  L.R.A. 
i640,  25  N.  E.  46. 

A  union  label  is  not  a  technical  trade- 
mark, because  it  does  not  pretend  or 
intimate  that  the  goods  are  owned,  pre- 
pared, or  manufactured  by  the  union  as 
an  organization,  or  that  as  such  union 
it  has  any  interest  or  property  therein, 
nor  by  what  particular  firm  or  person 
the  goods  to  which  it  may  be  attached 
were  manufactured;  the  only  right  con- 
ferred on  members  of  the  organization 
and  firms  which  employ  members  of 
the  union  being  to  use  the  same,  the 
object  and  purpose  being  to  designate 
poods  thus  labeled  -from  goods  manu- 
factured by  persons  other  than  members 
of  the  union.  State  v.  Bishop  (1895) 
128  Mo.  373,  29  L.R.A.  200,  49  Am.  St. 
Eep.  569,  31  S.  W.  9. 

A    symbol    or    device    adopted    by    a 


union  to  be  used  by  their  several  mem- 
bers by  placing  it  on  articles  made  by 
such  members,  the  device  not  indicating 
by  what  persons  the  articles  are  made, 
but  only  that  they  are  made  by  some 
member  of  the  organization,  the  right 
to  use  the  device  belonging  equally  to 
each  and  continuing  only  while  he  re- 
mains a  member,  is  not  a  legal  trade- 
mark. Cigar  makers'  Protective  Union 
V.  Gonhwim  (1889)  40  Minn.  243,  3 
L.R.A.  125,  12  Am.  St.  Rep.  726,  41 
N.  W.  943.  The  court  in  this  case  said: 
"In  these  particulars  the  device  is  want- 
ing in  the  essential  characteristics  of  a 
legal  trademark : 

"First,  it  is  not  adopted  nor  used  to 
indicate  by  what  person  the  articles 
were  made,  but  merely  to  indicate  mem- 
bership  of  a   certain   association. 

"Second,  its  use  is  not  enjoyed  as  an 
incident  to  any  business,  and  the  right 
to  use  it  cannot  be  transferred  even  with 
the  transfer  of  the  business  in  which 
it  may  have  been  employed.  The  right 
to  use  it  can  be  acquired  only  by  be- 
coming a  member  of  one  of  the  unions 
or  employing  those  who  are  members, 
and  lost  only  by  ceasing  to  be  a  member 
or  to  employ  members. 

"Third,  there  is  no  exclusiveness  in 
the  use  or  right  to  use,  which  is  neces- 
sary to  a  legal  trademark.  Browne, 
Trademarks,  §§  143,  309,  324. 

"Any  one  of  many  thousands  of  per- 
sons no  way  connected  in  business,  and 
perhaps  unknown  to  each  other,  has  an 
equal  right  to  its  use." 

Mitchell,  J.,  dissenting,  said:  "While 
I  assent  to  the  general  rules  of  law  re- 
garding the  rights  of  property  in  trade- 
marks and  labels  as  laid  down  in  the 
opinion  of  the  court,  yet  it  seems  to 
me  that  they  are  not  correctly  applied 
to  the  facts  of  this  case. 

"It  appears  from  the  complaint  that 
the  cigar  makers'  union  is  an  associa- 
tion of  practical  cigar  makers;  that,  by 
reason  of  the  experience  and  care  of  the 
members  in  the  manufacture  of  cigars, 
'union  made  cigars'  have  acquired  a  high 
reputation  and  have  become  favorably 
and  widely  known  in  the  market  as  a 
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These  requirements,  it  is  said,  are  not  met  by  the  union  label,  the 
use  of  which  is  a  personal  privilege  possessed  by  virtue  of  member- 
ship in  an  association  not  itself  manufacturing  or  trading  in  the 
articles  labeled. 

In  accordance  with  this  line  of  reasoning,  it  has  been  held  that  a 
union  the  object  of  which  is  "to  promote  the  mental,  moral,  and  phy- 


valuable  and  reliable  cigar,  and  for  that 
leason  command  an  extensive  sale, 
which  is  a  source  of  great  profit  to  the 
members  of  the  union. 

"It  is  undoubtedly  true  that  a  right 
of  property,  in  either  a  trademark  or  a 
label,  cannot  be  acquired  by  mere  selec- 
tion. It  must  also  have  been  applied 
to  some  vendible  commodity. 

"But  I  cannot  see  vi'hy,  even  under 
this  rule,  an  association  whose  members 
are  engaged  in  the  same  trade,  although 
not  itself  engaged  as  an  association  in 
the  business  of  manufacturing,  may  not 
adopt  a  label  or  other  device  for  the 
■use  and  benefit  of  its  members  who  are 
thus  engaged,  to  be  applied  to  articles 
produced  by  them  to  distinguish  them 
irom  those  produced  by  others,  so  that 
they  may  have  the  benefit  of  the  supe- 
rior reputation  of  their  products  in  the 
market,  resulting  from  the  superior 
skill  and  care  in  manufacturing  such 
articles. 

"Neither  do  I  see  why  the  application 
■of  such  symbol  by  the  members  to  the 
articles  made  by  themselves  is  not  a 
sufficient  application  of  it  within  the 
rule  suggested;  or  when  thus  applied 
why  it  does  not  sufficiently  indicate, 
■within  another  rule  laid  down  in  the 
opinion,  the  origin  of  the  article.  It 
«hows  that  it  was  made  by  a  meniber 
of  the  union,  although  not  the  particu- 
lar member  by  whom  made. 

"To  my  mind  this  Is  the  controlling 
•question  in  this  ease;  for  if  the  associa- 
tion can  thus  adopt  a  label  or  symbol 
for  the  use  of  its  members  in  this  way, 
it  would  seem  necessarily  to  follow  that 
such  use  must  be  limited  to  members. 
And  the  fact  that  these  members  are 
not  connected  together  in  business  is 
unimportant." 

A  bill  for  an  injunction  against  the 
Tinauthorized  use  of  a  trademark  or  any 
imitation  thereof  does  not  show  the  ex- 
istence of  a  property  right  and  its  in- 
vasion, where  it  does  not  show  that 
the  complainants  have  applied  their 
mark  or  label  to  a  vendible  commodity 


of  which  they  are  the  owners,  or  in 
which  they  trade,  and  that  they  have 
put  such  commodity  marked  with  their 
mark  on  the  market.  Schneider  v.  Wil- 
liams (1888)  44  N.  J.  Eq.  391,  14  Atl. 
812. 

In  Schneider  v.  Williams,  supra,  it  is 
said:  "It  would  seem  to  be  settled  be- 
yond question,  that  there  can  be  no 
such  thing  as  a  trademark  distinct  from 
and  unconnected  with  a  vendible  com- 
modity. As  the  words  themselves  im- 
port, to  make  the  thing  selected  or 
adopted  answer  the  purposes  of  a  trade- 
mark, it  must  be  so  used  as  to  mark 
or  distinguish  something  which  is  the 
subject  of  trafiic, — something  which  is 
bought  and  sold.  It  can  have  no  exist- 
ence as  property  or  a  thing  distinct 
from  and  wholly  unconnected  with  an 
article  of  traffic;  for  in  that  condition, 
while  it  might  be  the  subject  of  traffic 
itself,  it  would  be  simply  as  a  mark 
or  name,  and  not  as  the  distinguishing 
mark  of  some  other  article  of  traffic. 
It  is  only  when  it  is  affixed  to  or  as- 
sociated with  some  vendible  commodity 
so  as  to  distinguish  that  particular  com- 
modity from  others  of  the  same  class  or 
kind,  that  it  is  possible  for  it  to  possess 
the  essential  quality  of  a  trademark." 

And  in  Garsons  v.  Vry  (1889)  5 
L.R.A.  614,  39  Fed.  777,  it  was  said:  "It 
is  no  doubt  true  that  the  union  label 
does  not  answer  to  the  definition  ordi- 
narily given  of  a  technical  trademark, 
because  it  does  not  indicate  with  any  de- 
gree of  certainty  by  what  particular 
person  or  firm  the  cigars  to  which  it 
may  be  affixed  were  manufactured,  or 
serve  to  distinguish  the  goods  of  one 
cigar  manufacturer  from  the  goods  of 
another  manufacturer,  and  because  the 
complainant  appears  to  have  no  vendible 
interest  in  the  Ir.bel,  but  merely  a  right 
to  use  it  on  cigars  of  his  own  make,  so 
long,  and  only  so  long,  as  he  remains  a 
member  of  the  union.  In  each  of  these 
respects  the  label  lacks  the  character- 
istics of  a  valid  trademark." 
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sical  -welfare  of  its  members"  is  neither  a  manufacturer,  dealer,  nor 
trader,  so  as  to  be  entitled  to  protection  in  the  use  of  a  trademark 
under  the  act  of  Congress  of  July  8,  1870  (now  repealed).* 

And  the  patent  office  has  refused  to  register  as  a  trademark  a  device 
not  adapted  to  distinguish  the  goods  of  a  particular  manufacturer, 
but  indicating  only  that  those  who  employ  it  are  members  of  a  cer- 
tain association.* 


HMcVey  v.  Brendel  (1891)  144  Pa. 
235,  13  L.R.A.  377,  27  Am.  St.  Rep.  625, 
22  Atl.  912.  On  this  point  the  court 
said :  "Trademarks  are  provided  for  by 
the  act  of  Congress  of  July  8,  1870. 
Registration  is  made  under  it  by  fur- 
nishing a  statement  to  be  recorded  in 
the  patent  office,  showing  the  names  of 
the  parties  applying  for  the  registra- 
tion, with  their  residences  and  places  of 
business;  the  class  of  merchandise  and 
a  description  of  the  goods  composing 
the  class,  by  which  the  trademark  has 
been  or  is  intended  to  be  appropriated, 
together  with  a  description  of  the  trade- 
mark and  facsimiles  of  it.  This  provi- 
sion of  the  act  clearly  contemplates  an 
actual  business  conducted  by  the  per- 
son or  persons  named,  the  adoption  of 
a  trademark  in  that  business,  and  its 
appropriation  to  a  particular  'class  of 
merchandise'  produced  or  sold,  by  the 
parties  making  the  registration.  Any 
device,  figure,  or  inscription  which  seems 
to  indicate  the  personal  origin  of  the 
goods  may  be  adopted  as  a  trademark : 
haughmcm's  Appeal  (1889)  128  Pa.  19, 
5  L.R.A.  599,  18  Atl.  415.  Such  trade- 
mark will  be  protected  against  fraudu- 
lent imitation,  whether  registered  or 
not.  Hoyt  v.  Hoyt  (1891)  143  Pa.  623, 
13  L.R.A.  343,  24  Am.  St.  Rep.  575,  22 
Atl.  755. 

"Registration  affords  evidence  of  own- 
ership. Its  object  is  to  secure  to  the 
maker  or  dealer  the  fruits  of  his  skill, 
industry,  and  reputation  by  a  positive 
legislative  provision.  Pratt's  Appeal 
(1888)  117  Pa.  411,  2  Am.  St.  Rep.  676, 
11  Atl.  878.  But  the  act  of  Congress 
referred  to  makes  it  clear  that  it  is  a 
maker  or  a  dealer  only  who  is  entitled 
to  protection,  for  it  declares  that  the 
commissioner  of  patents  'shall  not  re- 
ceive and  record  any  proposed  trade- 
mark which  is  not  and  cannot  become  a 
lawful  trademark.'  Now  if  the  Cigar 
Makers'  International  Union  was  a  busi- 
ness organization  engaged  in  making 
cigars  for  sale,  it  could  adopt  and  use 


a  trademark  in  its  business  and  acquire 
property  in  it;  but  it  is  not  a  business 
organization.  It  neither  makes  nor  sells 
cigars,  but  directs  its  attention  to  cigar 
makers,  and  seeks  'to  promote  the  men- 
tal, moral,  and  physical  welfare  of  its 
members.'  These  are  worthy  objects. 
They  deserve  and  should  receive  the  en- 
couragement and  support  of  all  right- 
minded  men.  It  is  obvious,  however, 
that  they  are  personal  and  social  ob- 
jects, not  commercial  ones.  They  do  not 
look  toward  the  production  or  sale  of 
any  class  of  quality  of  cigars  or  to- 
bacco, but  towards  the  personal  eleva- 
tion and  comfort  of  cigar  makers.  I 
conclude,  therefore,  that  the  Cigar  Mak- 
ers' International  Union  of  America  is 
neither  a  trader  within  the  meaning  of 
the  common  law,  nor  within  the  purview 
of  the  act  of  Congress.  Not  being  a 
trader  in  any  sense,  it  can  have  no 
distinctive  trademark.  Registration 
under  such  circumstances  is  not  author- 
ized by  the  act  of  Congress,  and  if  made 
confers  no  title,  and  gives  no  standing 
ground  in  a  court  of  law  or  equity." 

3  Re  Cigar  Makers'  Asso.  ( 1879 )  16 
Off.  Gaz.  958.  The  deputy  commissioner 
in  his  opinion  said:  "The  purpose  of 
a  trademark  is  to  distinguish  the  goods 
of  one  manufacturer  from  the  same 
character  of  goods  made  by  another: 
and  if  this  trademark  were  registered 
it  would  not  have  this  effect,  as  it  does 
not  appear  that  the  members  of  the  as- 
sociation all  manufacture  the  same 
goods  or  propose  to  apply  the  mark  to 
any  particular  kind.  The  purpose  of 
the  alleged  trademark  appears  to  be 
that  of  a  symbol  only,  indicating  the 
fact  alone  that  those  who  employ  it  are 
members  of  a  certain  association.  It 
is  therefore  not  a  mark  of  trade  such 
as  is  contemplated  by  the  statute  as 
proper  matter  for  registration." 

It  was  further  held  that  the  trade- 
mark was  not  entitled  to  registration, 
on  the  ground  that  it  appeared  from 
the  papers  in  the  case  that  the  avowed! 
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The  recording  of  the  label  has  no  effect  in  giving  it  the  quality  of 
a  trademark  if  it  is  not  such  according  to  the  law  applicable  to  the 
subject.* 

On  the  other  hand  a  Canadian  inferior  court  has  held  that  a  union 
label  is  entitled  to  protection  as  a  trademark.^  And  a  New  Jersey 
case*  the  reasoning  of  which  is  given  in  the  footnote,  holds  that 
a  workman  or  a  number  of  workmen  engaged  in  the  same  branch  of 
industry,  and  banded  together  for  their  mutual  profit  in  the  pursuit 
of  their  common  vocation,  may  acquire  a  right  of  property  in  a. 


object  of  the  association  was  to  dis- 
courage the  Chinese  from  manufactur- 
ing cigars,  such  object  being  regarded  as 
in  restraint  of  trade  and  opposed  to 
public  policy. 

*  State  V.  Berlmsheimer  ( 1895 )  62 
Mo.  App.  168. 

S  In  Todd  V.  Brener  (Chancery  Divi- 
sion Toronto,  Canada)  as  reported  in 
the  Cigar  Makers'  Official  Journal  of 
March,  1891,  quoted  in  29  L.R.A.  202, 
the  union  was  held  to  be  within  the 
provisions  of  the  trademark  and  design 
act  (Rev.  Stat.  [Can.]  chap.  63),  and 
entitled  to  relief  under  the  trademark 
and  offenses  act,  §  23  (Kev.  Stat. 
[Can.] ),  and  an  injunction  was  granted, 
against  the  contention  of  the  defendant 
that  there  was  no  ownership  in  the 
plaintiffs  of  the  label  as  a  trademark, 
and  that  the  trademark  and  design  act 
applies  only  to  those  who  manufacture 
or  sell,  and  that  this  association  cannot 
be  classed  or  described  as  manufacturers 
or  venders  of  cigars,  but  merely  em- 
ployees of  manufacturers  and  venders. 
The  court  said  that  if  identity  of  propri- 
etorship in  the  mark  and  the  articles 
to  which  it  was  affixed,  or  if  identity  in 
the  quality  of  the  goods,  were  required 
to  passport  it  as  such,  the  plaintiffs  had 
no  cause  of  action,  because  the  interna- 
tional union  neither  manufactures  nor 
owns  cigar  labels,  etc.  The  court  said 
further :  "It  is  admitted,  however,  that 
the  association  consists  wholly  of  cigar 
makers,  and,  as  I  understand  it.  the 
word  'maker'  means  'manufacturer,'  and 
the  word  'manufacturer'  means  'maker,' 
or  one  who  works  raw  material  into 
wares  suitable  for  use,  or  one  who  em- 
ploys workmen  for  manufacturing;  it 
includes  both.  In  my  opinion  these 
cigar  'makers'  are  cigar  'manufactur- 
ers;'" etc.  And  further,  "The  conclu- 
sion I  have  come  to  is  that  these  plain- 
tiffs, and  the  members  of  this  associa- 


tion in  behalf  of  whom  these  plaintiffs 
sue,  have  a  property  right  in  this  label 
or  trademark,  and  are  entitled  to  apply 
to  the  court  to  interfere  by  injunction." 
6  Schmalz  v.  Wooley  (1898)  57  N.  J. 
Eq.  303,  43  L.R.A.  86,  73  Am.  St.  Rep. 
637,  41  Atl.  939,  in  which  the  court 
said:  "The  public  object  sought  in  the 
protection  of  trademarks  is  to  bring 
upon  the  market  a  better  class  of  com- 
modities, and  the  means  for  attaining 
that  object  is  by  securing  to  those  who 
are  instrumental  in  supplying  the  mar- 
ket whatever  reputation  they  gain  by 
their  efforts  towards  that  end.  The 
workman  by  whose  handicraft  the  com- 
modity is  made  is  one  of  these  instru- 
ments, just  as  is  his  employer  who  fur- 
nishes the  raw  material  and  owns  and 
sells  the  finished  product;  and  if  the 
former  is  permitted  by  the  owner  to 
place  upon  the  commodity  a  mark  to 
indicate  whose  workmanship  it  is,  and 
thereby  commend  his  workmanship  to- 
other  employers,  this  license  from  the 
owner  should  be  deemed  a  right  against 
everybody  else.  His  aptitude  in  hi» 
trade  is  his  property,  and  if  by  a  mark 
he  can  have  it  identified  as  his  in  the 
market,  he  may  enhance  its  salable  val- 
ue and  thus  secure  the  same  sort  of 
advantage  as  his  employer,  by  similar 
means.  No  reason  exists  why  this  ad- 
vantage should  not  be  protected  by  the- 
courts  in  the  same  manner  and  to  the 
same  extent  as  is  the  like  advantage  of 
the  employer.  The  mere  fact  that  one 
rather  than  the  other  of  these  persons 
has  placed  the  product  upon  the  market 
has  no  rational  bearing  upon  the  mat- 
ter; for  both  alike  have  had  the  market 
in  view  in  the  efforts  they  have  made, 
and  through  those  efforts  the  market 
is  supplied.  A  different  objection  to  a 
suit  of  this  nature  was  sustained  in 
Weener  v.  Brayton  (1890)  152  Mass. 
101,  8  L.R.A.  640,  25  N.  E.  46,  namelv. 
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trademark  designed  to  distinguish  their  workmanship  from  that  of 
other  persons ;  and  a  trademark  so  owned  is  entitled  to  the  same  pro- 
tection as  other  trademarks,  although  the  members  do  not  own  or 
market  the  goods  made  and  labeled  by  them. 

It  has  also  been  held  that  a  label  issued  by  a  iinion  to  manufactories 
in  which  its  members  only  are  employed,  or  to  a  member  manufac- 
turing goods  on  his  own  account,  to  indicate  that  the  goods  bearing 
the  label  are  made  solely  by  such  members,  and  to  distinguish  them 
from  other  goods,  is  a  trademark  within  the  meaning  of  a  New  York 
statute  "^  imposing  a  penalty  for  infringement  thereof,  which  does 
not  define  a  trademark  in  essential  particulars  differently  from  the 
definition  usually  adopted  independent  of  statute,'  although  neither 
the  workman  nor  the  union  have  any  proprietary  interest  in  the  goods 

that  the  label  did  not  indicate  by  what  to  indicate  the  maker,  owner,  or  seller 
persons  the  articles  labeled  were  made,  of  an  article  of  merchandise,  and  in- 
but  only  indicated  that  they  were  made  eludes  among  other  things  any  name  of 
by  one  of  many  persons  who  were  not  a  person  or  corporation,  or  any  letter, 
connected  with  each  other  in  any  busi-  word,  device,  emblem,  figure,  seal, 
ness.  The  first  clause  of  this  objection  stamp,  diagram,  brand,  wrapper,  ticket, 
would  unduly  restrict  the  law  of  trade-  stopper,  label,  or  other  mark,  lawfully 
marks  as  everywhere  recognized;  for  it  adopted  by  him,  and  usually  affixed  to 
is  established  that,  whatever  be  the  an  article  of  merchandise  to  denote  that 
quality  indicated  by  a  trademark,  the  the  same  was  imported,  manufactured, 
mark  need  not  point  out  the  particular  produced,  sold,  compounded,  bottled, 
person  from  whom  that  quality  is  de-  packed,  or  otherwise  prepared  by  him." 
rived.  The  law  has  placed  no  limit  upon  8  People  v.  Fisher  ( 1889 )  50  Hun, 
the  number  of  persons  who  may  unite  552,  20  N.  Y.  S.  R.  537,  3  N.  Y.  Supp. 
for  business  purposes  and  jointly  ac-  786,  in  which  it  was  said:  "The  con- 
quire  property  in  a  trademark;  and  yet  tention  on  the  part  of  the  defense  is 
it  is  evident  that,  if  there  be  many,  that  there  is  no  ownership  of  the  alleged 
some  of  them  may  have  no  personal  label  as  a  trademark,  and  that  it  does 
share  in  producing  the  article  identi-  not  come  within  the  purpose  which  per- 
fied  by  the  mark.  The  second  clause  in  mits  its  recognition  as  such.  If  identity 
the  objection  assumes  what  does  not  ap-  of  proprietorship  in  the  mark  and  the 
pear  to  be  true  in  the  ease  before  us.  article  to  which  it  is  affixed,  or  if  iden- 
We  understand  from  the  bill  that  the  tity  in  the  quality  of  the  goods,  were 
members  of  the  association  represented  requisite  to  support  it  as  such,  the 
"by  the  complainant  are  connected  to-  charge  cannot  be  sustained,  because  the 
gether  as  journeymen  hatters;  that  international  union  neither  manufac- 
their  skill  in  this  trade,  and  their  mu-  tures  nor  owns  the  cigars  labeled  with 
tual  assistance  in  profiting  by  its  prac-  it,  and  they  are  made  in  several  thou- 
tice,  form  the  motive  and  chief  aim  of  sand  shops,  and  by  many  thousand  men, 
their  association.  This  connection  is  as  under  the  direction  of  their  several  em- 
clearly  one  for  business  purposes  as  is  ployers,  and  with  such  qualities  of  to- 
that  of  members  in  a  partnership,  or  of  bacco  as  are  provided  for  the  purpose, 
stockholders  in  a  corporation.  Although  The  mark  is  desii^ned  as  a  symbol  to 
it  is  a  comparatively  novel  species  of  distinguish  the  ciG;ars  produced  bv  the 
relationship,  it  has  become  an  estab-  labor  of  those  workmen,  which  indicates 
lished  one,  and  therefore  calls  for  the  quality  of  the  article  manufactured  so 
application  of  those  general  principles  far  only  as  it  is  incident  to  or  dependent 
of  law  and  equity  which  are  applied  to  upon  the  workmanship.  The  fact  that 
■other  species  of  business  associations."  goods  are  produced  by  the  work  of  one 
7  New  York  Penal  Code,  §  366,  de-  person  in  the  service  of  another,  to 
fining   a   trademark   as   "a   mark   used  whom    they   belong,    and   that    a   label 
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manufactured,  and  neither  the  maker,  owner,  nor  seller  is  indicated 
by  the  label.  But  it  has  been  held  that  a  label  adopted  by  a  union 
under  authority  of  a  statute  relative  thereto,  which  prohibits  its 
wrongful  use  by  others  and  prescribes  a  penalty  therefor,  is  not  a 
trademark  within  the  meaning  of  the  provisions  of  the  New  York 
Penal  Code  above  referred  to.' 

Upon  the  hypothesis  that  a  union  label  may  properly  be  considered 
as  a  trademark,  it  has  been  held  that  a  label  purporting  to  have  been 
issued  by  the  "Cigar  Makers'  International  Union  of  America,"  and 
subscribed  by  its  president,  and  having  upon  it  the  stamp  of  the  local 
union  of  the  district  in  which  it  is  used,  has  features  which  may 
properly  characterize  it  as  a  trademark;  although  the  language  em- 
ployed therein  which  tends  to  describe  the  character  or  quality  of  the 
cigars,  or  of  the  workmen  by  whom  they  are  or  are  not  made,  cannot 
be  treated  as  the  subject  of  a  trademark  as  such,  because  there  can  be 
no  exclusive  right  to  the  description  of  quality  of  articles  produced, 
or  of  the  skill  or  quality  of  the  work  of  the  persons  by  whom  they  are 
made." 


cannot  be  placed  upon  them  without  the 
consent  of  the  owner,  does  not  seem  to 
be  in  the  way  of  the  right  of  the  work- 
man, through  the  means  of  a  trademark, 
which  he  may  have  devised  and  caused 
to  be  aflBxed  to  the  product  of  his  labor, 
to  have  property  in  such  trademark  en- 
titled to  protection  as  such.  The  good 
will  of  the  result  of  his  work  in  his 
department  of  business  in  the  produc- 
tion of  articles  of  merchandise  may  be 
■essentially  valuable  to  him.  And  what 
may  be  available  to  one  may  in  like 
manner  be  accomplished  by  an  associa- 
tion of  workmen  in  the  same  business, 
and  in  the  production  of  similar  articles 
of  merchandise  for  the  market.  In  that 
case  they  all  have  a  property  interest 
in  common  in  the  use  of  the  mark  as 
an  indicator  of  the  origin  as  relates 
to  the  productive  labor  of  the  manufac- 
tured article." 

9  People  V.  Streep  (1910)  126  N.  Y. 
Supp.  172,  in  which  the  court  said: 
"A  trademark  in  fact  is  a  trade  or  in- 
dustrial flag  identifying  the  producer, 
protecting  him  from  competition  with 
inferiority,  and  shielding  the  public 
from  trade  imposition;  it  is  a  species 
of  property  that  increases  in  value  by 
the  success,  integrity,  and  enterprise  of 
the  owner,  and  it  may  be  sold  and  trans- 


ferred by  assignment.  The  mission  of 
a  labor  organization's  brand  or  label  is 
confined  absolutely  to  a,  declaration  that 
the  various  workmen  assisting  in  manu- 
facturing or  producing  the  article  were 
members  of  the  specified  labor  union — 
'a  union  or  association  of  employees.' 
.  .  .  It  is  not  a  badge  of  integrity, 
quality,  or  skill,  for  that  must  be  sought 
in  the  trademark  of  the  producer  or 
seller.  It  is  not  even  a  badge  of  good 
workmanship,  for  its  use  is  open  to 
any  industrial  pirate  who  is  more  con- 
cerned in  exchanging  his  product  for 
dollars  then  in  building  up  a  reputation 
for  square  dealing,  providing  his  em- 
ployees are  members  of  the  stated  union. 
It  is  not  transferable  property,  for  'the 
statute  forbids  transfer  by  assignment. 
.  .  .  It  is  to  be  noted,  also,  that  be- 
tween the  trademark  law  and  the  label 
law  the  penalties  differ;  the  former  pre- 
scribes a  minimum  and  maximum  fine 
for  the  first  offense  'of  not  less  than  $50 
nor  more  than  $500,'  while  the  latter 
exacts  a  fine  'of  not  less  than  $100  nor 
more  than  $500'  for  each  offense.  The 
prison   penalties   likewise   differ." 

10  People  V.  Fisher  (1889)  50  Hun, 
552,  20  N.  Y.  S.  E.  537,  3  N.  Y.  Supp. 
786. 
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2785.  Protection  of,  in  equity. — Even  where  no  trademark  is  in- 
fringed or  involved,  courts  of  equity  have  granted  injunctions  against 
the  use,  upon  goods,  of  certain  marks,  labels,  etc.,  when  the  evident 
design  of  such  use  is  to  deceive  the  public  by  concealing  the  true  ori- 
gin of  the  goods  and  making  it  appear  that  they  are  the  product  of 
some  other  maker  of  established  reputation,  thereby  depriving  the 
latter  of  a  portion  of  the  patronage  which  would  otherwise  come  to 
him,  or  injuring  the  reputation  of  his  goods.*  But  the  jurisdiction 
of  a  court  of  equity  in  such  a  case  is  founded  not  upon  the  imposition 
upon  the  public  thus  practised,  but  on  the  wrongful  invasion  of  the 
right  of  property  therein  which  has  been  acquired  by  others.*  There- 
fore, in  order  to  entitle  the  members  of  a  union  to  the  protection  of 
equity  against  the  imitation  or  counterfeiting  of  their  label,  they 
must  show  that  they  have  a  property  interest  thereby  affected. 

While  it  has  been  held  that  a  union  is  not  entitled  to  enjoin  the  use 
of  an  imitation  of  its  label  on  equitable  principles  as  an  act  of  un- 
fair competition,  where  the  name  of  the  workman  who  makes  the 
goods  does  not  appear  on  it,  nor  the  owner,  or  location  of  the  shop 
at  which  they  are  made,^  and  that  the  fact  that  persons  are  ofEcers 
or  members  of  an  association  which  has  adopted  a  label  to  show  that 
the  articles  bearing  it  were  manufactured  by  its  members  does  not, 
without  more,  entitle  them  to  maintain  a  bill  to  enjoin  the  fraudu- 
lent use  of  such  label,*  the  weight  of  authority  is  to  the  effect  that  the 

iCarsonsv.  TJry  (1889)  5  L.R.A.  614,  ^Weenerv.  Brayton  (1890)  152  Mass. 

39  Fed.  777.  101,   8   L.R.A.   640,  25   N.  E.  46.     The 

Even  if  a  label  is  not  a.  technical  court  said:  "It  is  urged  by  the  plain- 
trademark  it  may  be  such  a  label  as  tiffs,  even  if  the  label  in  question  can- 
that  those  who  have  a  lawful  right  to  not  be  considererd  technically  a  trade- 
use  it,  and  who  are  specially  damaged  mark,  that  where  trademarks  have  not 
by  one  using  it  fraudulently  and  with-  been  infringed,  courts  of  equity  have 
out  right,  are  entitled  to  the  protection  granted  injunctions  against  the  use,  on 
of  the  law  against  such  wrongdoers,  various  goods,  of  certain  marks,  wrap- 
State  V.  Hagen  (1892)  6  Ind.  App.  167,  pers,  and  labels,  where  there  appeared 
33  N.  E.  223.  to  be  a  design  to  deceive  the  public  by 

A  union  label,  although  not  a  trade-  concealing  the  true  origin  of  the  goods, 

mark  in  the  ordinary  sense  of  the  word,  and  to  make  it  appear  that  they  were 

not  being  a  brand  put  on  the  goods  of  the   goods   of    another.      Croft    v.    Day 

the   owner   to   separate   or   distinguish  (1843)   7  Beav.  84;  McLean  v.  Fleming 

them  from  goods   of  others,  represents  (1877)    96   U.   S.   245,   24   L.   ed.   828; 

a  valuable  right  which  may  be  the  sub-  Brotim  Chemical  Co.  v.  Myer  ( 1887 )   31 

jeet    of    legal    protection.      Hetterman  Fed.     453 ;      Thomson     v.     Winche.iter 

Bros  V.  Powers  (1897)   102  Ky.  133,  39  (1837)    19  Pick.  214,  31  Am.  Dec.  135. 

L.R.A.   211,    80   Am.   St.   Rep.    348,   43  We  have   no  occasion  to  question  this 

S.  W.   180.  principle   of   the   authorities   by   which 

2  Weener  v.  Brayton  (1890)  152  Mass.  it  has  been  sustained.    It  will  be  found 

101,  8  L.R.A.   640,  25  N.  W.  46.  that  where,  under   such  circumstances, 

s  McVey  v.   Brendel    (1891)    144  Pa.  an  injunction  has  been  granted   or   an 

235,    13   L.R.A.    377,   27   Am.   St.   Rep.  action  maintained,   it  has  been   at  the 

625,   22   Atl.   912.  instance  of  one  who  was  himself  a  man- 
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members  of  a  union  have  a  property  interest  in  their  label,  distinct 
from  the  ownership  of  the  article  to  which  it  is  attached,  and  en- 
titled to  protection  in  equity.®  As  is  said  in  one  of  the  cases  so  hold- 


ufacturer,  dealer  in,  or  owner  of  the 
articles  which  were  fraudulently  repre- 
sented by  the  counterfeited  labels,  wrap- 
pers; or  advertisements,  to  be  his.  In 
such  case  the  fraud  complained  of 
would  have  a  natural  and  inevitable 
tendency  to  lessen  the  sales,  affect  the 
reputation  of  the  articles  manufactured 
'Or  dealt  in,  and  injure  the  business  of 
the  complainant,  and  would  thus  afford 
him  a  ground  for  relief  by  reason  of  the 
^special  and  peculiar  damage  which  he 
would  sustain  or  to  which  he  might  be 
lexposed.  The  plaintiffs  show  by  their 
bill  that  they  have  a  right  to  use  the 
label  in  question  and  that  it  is  a  valu- 
-able  privilege;  but  although  they  aver 
that  they  have  suffered  loss  by  the  use 
of  it  by  the  defendant,  they  do  not 
«how  that  any  business  which  they  pur- 
.sue  has  been  affected,  or  that  they  can 
have  sustained  any  definite  loss  or  any 
injury  except  that  which  must  be  ex- 
tremely remote  and  purely  speculative." 

5  Voluntary  unincorporated  labor  or- 
.ganizations  composed  solely  of  practical 
cigar  makers  are  entitled  to  the  protec- 
tion of  a  label  adopted  by  them,  against 
use  by  an  unauthorized  person,  al- 
though they  do  not  own  the  cigars  to 
-which  their  label  is  affixed.  Hetterman 
Bros.  V.  Powers  (1897)  102  Ky.  133, 
■39  L.R.A.  211,  80  Am.  St.  Rep.  348,  43 
S.  W.  180. 

In  State  v.  Hagen  (1892)  6  Ind.  App. 
167,  33  N.  E.  223,  the  court,  although 
finding  it  unnecessary  to  determine 
whether,  to  obtain  protection  in  equity 
:against  wrongful  use  of  a  label,  any 
member  who  is  actually  engaged  at  his 
trade  of  making  cigars,  and  is  or  is 
liable  to  be  specially  injured  by  the 
use  of  false  labels,  may  maintain  an 
action,  said  that  it  is  difficult  to  per- 
ceive why  such  person  should  not  main- 
tain the  action,  although  not  actually 
■engaged  in  manufacturing  or  selling  on 
his  own  account. 

In  Bloete  v.  Simon  ( 1887 )  19  Abb.  N. 
■C.  88,  a  complaint  by  members  of  a 
cigar  makers'  union,  on  behalf  of  them- 
selves and  their  associates,  for  an  in- 
junction against  the  wrongful  use  of  a 
label  on  goods  not  manufactured  by  the 
union,  was  sustained  against  demurrer. 
'The  court  says:     "We  have  admitted  in 


the  case  at  bar  ownership  by  plaintiffs 
of  the  trademark  or  label  as  designating 
the  cigars  made  by  them  and  their  as- 
sociates ;  the  general  recognition  of  such 
trademark  as  guarantying  that  fact,  the 
sale,  imitation,  and  use  of  that  trade- 
mark by  defendant  with  fraudulent  in- 
tent to  induce  purchasers  to  believe 
that  the  cigars  sold  by  him  had  been 
made  by  the  plaintiffs,  whereas  they 
had  not  been  so  made;  and  irreparable 
damage  to  plaintiffs  therefrom."  But  it 
does  not  appear  whether  plaintiffs  were 
the  owners  of  or  dealers  in  any  goods 
on  which  such  label  was  properly  used, 
or  whether  they  were  merely  employed 
by  others  in  manufacturing.  It  would 
seem  that  their  right  to  sue  was  sus- 
tained solely  on  the  ground  that  they 
represented  the  union,  and  not  on  the 
ground  that  they  were  manufacturers  or 
dealers  in  cigars  on  which  the  label  was 
used. 

In  Strasser  v.  MooneUs  (1888)  23 
Jones  &  S.  197,  a  similar  decision  was 
made.  The  complaint  alleged  that 
plaintiffs  were  several  cigar  makers  and 
members  of  the  Cigar  Makers'  Inter- 
national Association,  while  the  answer 
alleged  that  the  plaintiffs  were  not  man- 
ufacturers in  a  proprietary  sense,  or  in 
any  right  of  proprietorship,  and  had  no 
right  of  property,  possession,  or  control 
in  cigars  made  by  its  alleged  members 
or  otherwise.  And  in  an  affidavit  read 
on  a  motion  to  continue  an  injunction, 
the  defendant  said  that  the  plaintiffs 
were  working  cigar  makers,  and  that 
neither  they  nor  the  union  had  any  fac- 
tory or  made  any  cigars  except  as  work- 
men for  others,  and  transacted  no  busi- 
ness or  trade  in  cigars  as  makers,  deal- 
ers, or  otherwise,  but  the  court  said:  "I 
am  of  opinion  that  the  plaintiffs,  being 
members  of  a  cigar  makers'  internation- 
al union,  had  an  interest  in  the  proper 
use  of  the  labels  of  the  union,  which 
might,  upon  sufficient  grounds,  be  pro- 
tected by  injunction  against  the  inequi- 
table use  of  those  labels."  This  was 
the  language  of  the  opinion  at  general 
term  affirming  the  order  of  Dugro,  J., 
at  special  term.  In  his  opinion,  which 
is  included  in  the  report,  he  says:  "It 
needs  no  deep  study  to  perceive  that 
the  laborer  has  the  same  valuable  inter- 
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ing,  "the  employee  whose  skilled  labor  in  the  production  of  a  par- 
ticular commodity  creates  a  demand  for  the  same,  that  secures  for 
him  higher  remunerative  wages,  has  as  definite  a  property  right  to 


est  in  the  good  will  of  his  labor  as  a 
manufacturer  has  in  the  good  will  of 
his  trade."  He  also  says  it  is  needless 
to  discuss  the  question  whether  the  la- 
bel constitutes  a  trademark  or  not,  as 
the  right  to  its  exclusive  use  may  be 
sustained,  although  it  fail  to  be  a  trade- 
mark, as  the  property  right  in  the  label 
is  entitled  to  the  protection  of  equity 
on  the  same  principle  as  that  upon 
which  courts  protect  trademarks  and 
good  will. 

The  court  of  appeals,  in  dismissing 
an  appeal  from  an  order  granting  a 
preliminary  injunction  in  the  above  case 
on  the  ground  that  this  was  »  discre- 
tionary matter  which  could  not  be  re- 
viewed, said  that  the  denial  of  any  pro- 
prietary interest  by  the  plaintiffs  in  the 
cigars  made,  and  the  allegation  that 
their  pecuniary  interests  were  not  af- 
fected by  the  use  of  the  labels,  presented 
a,  serious  question  of  law  which  the 
court  was  not  prepared  to  determine  in 
this  preliminary  proceeding  and  in  the 
absence  of  findings  of  fact  showing  the 
particular  grounds  upon  which  the 
judgment  was  based.  Strwsser  v.  Moon- 
elis  (1888)  108  N.  Y.  611,  15  N.  E.  730. 

In  Allen  v.  McCarthy  (1887)  37 
Minn.  349,  34  N.  W.  416,  the  court 
was  equally  divided  upon  the  question 
whether  a  complaint  in  an  action 
brought  by  officers  and  members  of  a. 
union,  as  well  for  themselves  as  for  the 
union,  to  restrain  defendant  from  put- 
ting up,  selling,  stamping,  or  offering 
for  sale  any  boxes  containing  any  cigars 
whatever  having  posted,  placed,  or  put 
thereon  a.  label  or  trademark  in  imita- 
tion of  plaintiff's  label,  showed  them 
entitled  to  assert  a  proprietary  claim 
or  interest  in  the  alleged  device  or 
trademark  employed  and  used  upon  the 
boxes  of  cigars  made  by  the  members 
of  the  union;  and  the  decision  of  the 
court  below  overruling  a  demurrer  to 
the  complaint  on  this  ground  was  ac- 
cordingly affirmed. 

In  Cigar  Makers'  Union  v.  Link 
(Bait.  C.  Ct.)  as  reported  in  the  Cigar 
Makers'  Official  Journal  of  November, 
1886,  quoted  in  29  L.E.A.  202,  Judge 
Phelps  granted  an  injunction  in  favor 
of  the  local  union  against  unauthor- 
ized use  of  the  union  label.     He  said: 


"Conceding  that  the  plaintiffs  have  a 
standing  in  court,  do  they  show  such  a 
property  interest  in  themselves  and 
their  associates  in  the  subject-matter 
as  is  entitled  to  the  recognition  and 
protection  of  a  court  of  equity?  Is  this 
label  and  the  right  to  use  it  a  subject 
of  property  at  all?  It  is  objected  that 
the  parties  drawing  the  benefit  of  the 
label  are  not  manufacturers,  but  em- 
ployees or  laborers,  not  owners  of  the 
article  upon  which  the  label  is  per- 
mitted to  be  affixed,  but  simply  hired 
to  make  it.  And  it  is,  therefore,  con- 
tended that  they  and  their  label  are  not 
within  the  established  principles  which 
govern  courts  of  equity  in  the  appli- 
cation of  the  law  of  trademarks  and 
labels,  heretofore  exclusively  applied,  it 
is  said,  to  the  protection  of  the  invested 
capital  of  manufacturers  and  merchants. 

"Although  the  point  thus  raised  is 
a  novel  and  interesting  one,  but  little 
difficulty  should  be  found  in  disposing 
of  it  upon  principle.  The  idea  of  prop- 
erty is  necessarily  a  progressive  one, 
and  is  capable  of  development  corre- 
sponding to  the  changes  in  the  relations 
of  men  in  a  growing  society.  'Distinct 
properties,'  says  Puffendorf,  'were  not 
settled  at  the  same  time,  nor  by  one 
single  act,  but  by  successive  degrees,  not 
in  all  places  alike;  but  property  was 
gradually  introduced,  according  to  eith- 
er the  condition  of  things,  the  number 
and  genius  of  men  required,  or  as  it 
appeared  requisite  to  the  common 
peace.'  Lib.  4,  chap.  4,  §§  6,  14.  It 
has  been  justly  observed  that  the  rules 
attending  property  must  keep  pace  with 
its  increase  and  improvement,  and  must 
be  adapted  to  every  case.  Millar  v. 
Taylor  (1769)  4  Burr.  2340.  The  es- 
sentials of  property  are  a  'distinguish- 
able existence  in  the  thing  claimed  as 
property,  and  an  actual  value  in  that 
thing  to  the  true  owner.'     Ibid. 

"The  bill  claims  that  the  object  and 
effect  of  this  label,  as  used  by  the  plain- 
tiffs and  their  associates,  is  to  increase 
the  value  of  their  labor  by  increasing 
the  demand  for  it  as  members  of  the 
union.  That  is,  in  substance,  what  they 
claim,  and  at  this  stage  of  the  case 
must  be  taken  as  true.  It  will  not  be 
denied  that  every  freeman  has  a  prop- 
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the  exclusive  use  of  a  particular  label,  sign,  symbol,  brand,  or  device 
adopted  by  him  to  distinguish  and  characterize  said  commodity  as  the- 
product  of  his  skilled  labor,  as  the  merchant  or  owner  has  to  the  ex- 
clusive use  of  his  adopted  trademark  on  his  goods."  ® 


erty  right  in  his  own  labor,  whether 
present  or  prospective.  From  this  broad 
general  principle  it  is  easy  to  develop 
the  particular  proposition,  that  an  asso- 
ciation of  men  who  combine  for  the 
purpose  of  increasing  by  legitimate 
means,  the  general  demand  for  their 
common  labor,  have  a  property  right  in 
whatever  lawful  instrumentality  they 
can  succeed  in  creating  and  controlling 
for  that  purpose. 

"To  apply  the  test  already  mentioned, 
if  such  an  instrumentality  has  a  distin- 
guishable existence,  if  it  has  an  actual 
value,  to  those  claiming  to  be  its  own- 
ers, it  is  property.  The  fact  that  this 
label  in  this  case  is  valuable  to  the 
plaintiffs  and  their  associates  is  admit- 
ted by  the  demurrer.  The  defendant 
has  sought  to  appropriate  it,  and  by 
that  act  has  demonstrated  that  the  label 
is  at  all  events  worth  stealing.  It  is 
true  that  it  is  not  tangible  property, 
like  a  trademark,  or  a  good  will,  and  as 
readily  distinguishable.  Browne,  Trade- 
marks, §§  521,  etc.  It  is  not  the  cor- 
porate property  of  a  corporation,  but 
the  common  property  of  a  voluntary  as- 
sociation, in  which  all  its  members'  have 
a  common  interest. 

"A  voluntary  association  can  own 
property  in  a  certain  sense  just  as  well 
as  a  partnership.  Hears  v.  Moulton 
(1868)  30  Md.  142.  Notwithstanding 
no  precedent  can  be  found  among  the 
reported  cases  in  the  highest  courts  of 
England  or  this  country,  it  seems  suiB- 
ciently  clear  upon  principle  that  the 
device  of  the  label  which  the  union  hag 
originated  as  its  instrumentality  for 
the  purpose  indicated,  and  which  the 
demurrer  admits  has  effectually  accom- 
plished its  object  in  the  increasing  de- 
mand for  the  labor  of  the  members  and 
thereby  increasing  the  value  of  their 
labor,  it  is  a  property  right  of  the 
union  in  which  all  the  members  have  a 
common  interest. 

"If  the  combination  for  that  purpose 
be  legitimate,  and  the  label  itself  as 
used  be  a  lawful  instrumentality  and 
contains  no  fraudulent  misrepresenta- 
tion, the  label  is  entitled  to  the  recog- 
nition of  a  court  of  equity  as  a  proper- 


ty right,  and  any  fraudulent  imitationi 
of  it  will  be  suppressed." 

A  number  of  cases  in  which  injunc- 
tive relief  has  been  granted  by  courts, 
of  first  instance,  referred  to  in  a  note 
in  29  L.R.A.  200,  but  not  to  be  found 
in  any  other  law  report,  are  Sacramento- 
Cigar  Makers'  Union  v.  Poska  (Cal.) 
announced  in  Cigar  Makers'  Official 
Journal  of  February,  1880 ;  Stirmel  v> 
Berriman  (circuit  court  of  Cook  coun- 
ty, Illinois)  noted  in  Cigar  Makers'  Of- 
ficial Journal  of  November,  1886 ;  Meyer 
V.  Haak  (Scott  county  district  court, 
Iowa)  as  reported  in  Cigar  Makers' 
Official  Journal  of  February,  1889; 
Hudson  V.  Bed-Bock  Cigar  Co.  (circuit 
court  of  Kansas,  district  No.  1)  as  re- 
ported in  Cigar  Makers'  Official  Journal 
of  June,  1887 ;  Martin  v.  Reinhardt 
(Grand  Rapids,  Michigan,  superior 
court)  noted  in  Cigar  Makers'  Official 
Journal  of  March,  1891 ;  Perkins  v.  Roe- 
del  (Buffalo,  New  York  superior  court) 
as  reported  in  Cigar  Makers'  Official 
Journal,  September,  1894;  Moe  v.  Alter 
(Ohio  C.  P.  Lucas  county)  as  reported 
in  Cigar  Makers'  Official  Journal  of 
February,  1888;  Renkert  v.  Banberger 
(Ohio  C.  P.  Hamilton  county)  as  re- 
ported in  Cigar  Makers'  Official  Journal 
of  April,  1887;  Maker  v.  Iowa  Fruit  & 
Produce  Co.  (district  court  of  Ohio, 
Polk  county)  as  reported  in  Cigar  Mak- 
ers' Official  Journal  of  April,  1891; 
Frantu  v.  Miller  (Ohio  superior  court) 
an  unreported  decision  of  Dwyer^  J. ; 
Strauss  v.  Scheinman  (circuit  count 
chancery,  Wayne  county,  Ohio)  as  re- 
ported in  Cigar  Makers'  Official  Journal 
of  .June,  1895;  Weis  v.  Gunst  (circuit 
court  Mutnomah  county,  Oregon)  noted 
in  Cigar  Makers'  Official  Journal  of 
March,  1891;  Gaddes  v.  ^¥aterhouse 
(Pawtuoket,  Rhode  Island)  announced 
in  Cigar  Makers'  Official  Journal  of 
November,  1886:  Gailhreath  v.  Phillip- 
son  (14th  judicial  district  court,  Dal- 
las, Texas)  as  reported  in  Cigar  Makers' 
Official  Journal  of  April.  1891. 

B  Betterman  Bros.  v.  Poicrs  (1897) 
102  Kv.  133.  39  L.R.A.  211,  80  Am.  St. 
Rep.  348,  43  8.  W.  180. 
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It  is  clear  that  a  manufacturer  who  has  the  right  to  use  upon  his 
goods  a  label  adopted  by  a  labor  union  for  the  purpose  of  showing 
that  goods  bearing  it  have  been  made  by  first-class  workmen  in  clean, 
healthy  shops,  etc.,  by  which  use  the  value  of  his  goods  is  enhanced 
and  the  demand  therefor  increased,  may  maintain  a  bill  to  enjoin 
the  making  of  counterfeits  of  such  labels,  and  their  sale  to  persons 
unauthorized  to  use  genuine  ones,  for  the  alleged  purpose  of  de- 
frauding complainant  and  the  public,  where  he  shows  that  such 
action  injures  his  business  and  therefore  that  he  has  sustained  special 
pecuniary  damage.' 

The  conduct  of  one  who  makes  and  sells  spurious  labels  is  equally 
as  culpable  as  that  of  those  who  buy  and  use  them,  and  is  equally  the 
basis  for  relief.' 

2786.  Protection  by  legislation. — ^Any  doubt  which  might  otherwise 
exist  as  to  the  right  to  protection  of  a  union  label  has  been  removed 
in  several  of  the  states  by  the  enactment  of  statutes  providing  for  the 
registration  of  labels  or  trademarks  by  labor  unions,  and  prohibiting 
any  infringement  of  the  rights  of  the  union  in  respect  to  a  label  or 
trademark  so  registered. 

These  statutes  have  been  held  not  to  violate  any  personal  rights  or 
principles  of  public  policy;^  nor  to  be  invalid  on  constitutional 

7  Carsons  v.  TJry  (1889)  5  L.R.A.  614,  suffer  a  pecuniary  loss  to  any  extent 
39  Fed.  777.  In  this  case  the  court  in  or  at  any  time  in  consequence  of  such 
commenting  on  Cigar  Makers'  Protec-  acta,  the  loss  to  be  apprehended  was 
tive  Union  v.  Conhmm  (1889)  40  Minn,  indirect  and  speculative.  It  may  well 
243,  3  L.R.A.  125,  12  Am.  St.  Rep.  726,  be  conceded  that  the  plaintiffs  in  those 
41  N.  W.  943,  and  Schneider  v.  Wil-  eases  had  no  such  property  rights  in- 
Uams  (1888)  44  N.  J.  Eq.  391,  14  Atl.  volved  as  would  enable  them  to  main- 
812  (set  forth  in  §  2784,  note  1,  ante),  tain  an  action,  even  on  the  theory  on 
said:  "In  both  of  those  cases  the  bill  which  this  decision  proceeds." 
seems  to  have  been  framed  upon  the  It  is  intimated  in  State  v.  Berlins- 
theory  that  the  union  label  was  a  tech-  heimer  (1895)  62  Mo.  App.  168,  that 
nical  trademark,  and  that  as  such  it  the  members  of  a  union  who  are  en- 
was  the  property  of  the  members  of  gaged  in  manufacturing  may  have  a 
the  union  in  the  aggregate,  and  that  proprietary  interest  in  the  union  label 
any  one  or  more  members  of  the  union,  as  identifying  and  giving  value  to  their 
whether  they  were  or  were  not  engaged  goods,  which  will  enable  them  to  enjoin 
on  their  own  account  in  the  manufac-  an  appropriation  of  it  by  another  under 
ture  and  sale  of  cigars  and  in  the  use  circumstances  showing  unlawful  com- 
of  the  label,  might  maintain  a  suit  to  petition. 

restrain    an    unauthorized    party    from        i  Carsons  y.  TJry  (1889)  5  L.R.A.  614, 

using  the  label.     The  decision   in  each  39  Fed.  777. 

case   was    adverse   to   such   contention.        l  State  v.  Bishop  ( 1895 )  128  Mo.  373, 

The    bills    appear    to    have    been    filed  29  L.R.A.  200,  49  Am.  St.  Rep.  569,  3] 

by   persons  and  by   an   association  who  S.  W.  9. 

were   not  engaged   in   the  manufacture        A  statute  for  the  protection  of  union 

and    sale    of    cigars    on   their    account,  labels  is  not  void  as  contrary  to  public 

Hence    they    were    not    injuriously    af-  policy  in  that  it  uniustly  discriminates 

fected     by     the    fraudulent     acts     com-  in    favor    of    the    labor    of   members    of 

plained   of,   or,  if  they  were  liable   to  associations  or  unions  as  against  thai 
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grounds  as  a  deprivation  of  property  without  due  process  of  law ;  or 
as  denying  the  equal  protection  of  the  laws;  or  as  being  special, 
private,  or  local  laws.*  The  boycotting  of  nonunion  laborers  to  de- 
prive them  of  the  legitimate  fruits  of  their  labors  cannot  be  deemed 
the  purpose  for  which  a  statute  for  the  protection  of  union  labels  was 
procured,  so  as  to  make  the  statute  invalid.* 

While  it  has  been  held  on  the  one  hand,  that  in  order  to  be  entitled 
to  the  benefit  of  a  statute  of  this  kind,  a  union  need  not  be  a  manu- 
facturer of,  or  trader  in,  the  article  to  which  its  label  is  attached,* 
and  that  a  statute  which  by  its  terms  extends  to  "any  person,  associa- 
tion, or  union"  protects  unincorporated  associations  of  workmen,  al- 
though not  manufacturers  or  venders  of  goods,  notwithstanding  that 
the  act  is  entitled  "An  Act  to  Protect  Manufacturers  from  the  Use  of 
Counterfeit  Labels  and  Stamps,"  ^  it  has  been  held,  on  the  other  hand, 
that  a  union  which  is  not  a  manufacturer  of  the  goods  labeled,  but 
permits  the  use  of  the  label  only  by  manufacturers  employing  ex- 
clusively union  labor,  has  no  right  of  action  for  infringement  of  the 
label  owned  and  registered  by  it  under  a  statute  providing  that 
whenever  any  person,  association,  or  union  of  workingmen  has  adopt- 
ed for  his  or  its  protection  any  label,  trademark,  or  form  of  advertise- 
ment announcing  that  goods  to  which  such  label,  trademark,  or  form 


of  nonunion  workmen,  where  the  Con- 
stitution of  the  state,  which  is  the 
foundation  upon  which  its  public  policy 
is  baaed,  authorizes  the  grant  of  an  ex- 
clusive privilege  if  obtained  under  gen- 
eral laws.  Perkins  V.  Heert  (1899)  158 
N.  y.  306,  43  L.R.A.  858,  70  Am.  St. 
Rep.  483,  53  N.  E.  18. 

2  See  the  ultimate  chapter  of  this 
work. 

3  Perkins  v.  Heert  (1899)  158  N.  Y. 
306,  43  L.E.A.  858,  70  Am.  St.  Eep.  483, 
53  N.  E.  18. 

i  State  V.  Bishop  (1895)  128  Mo.  373, 
29  L.R.A.  200,  49  Am.  St.  Rep.  569,  31 
S.  W.  9,  which  holds  that  the'  Missouri 
statute  (Laws  1893,  p.  260)  which  pro- 
vides that  if  any  mechanic,  manufactur- 
er, association,  or  union  of  workingmen, 
or  other  person,  shall  wish  to  adopt  any 
particular  name,  term,  design,  or  de- 
vice as  his  or  their  trademark,  to  des- 
ignate, make  known,  or  distinguish  any 
goods,  wares,  or  merchandise  by  him  or 
them  manufactured  or  prepared,  he  or 
they  may  write  out  a  description  and 
file  it  for  record,  not  only  embraces 
technical  trademarks,  but  includes  any 
M.  &  S.  Vol.  VII.— 542. 


label,  symbol,  or  advertisement  which 
may  be,  or  has  been,  adopted  by  any 
association  or  union  of  workingmen  as 
a  trademark  to  distinguish  articles 
manufactured  by  their  members  from 
those  manufactured  by  other  persons  in 
accordance  with  its  provisions. 

The  supreme  court  in  this  case  dis- 
approves of  a  decision  to  the  contrary 
by  the  St.  Louis  court  of  appeals  in 
State  V.  Berli/nsheimer  (1895)  62  Mo. 
App.  168,  the  decision  in  which  was 
predicated  upon  the  fact  that,  prior  to 
an  amendment  introducing  the  words 
"association  or  union  of  workingmen" 
into  the  statute,  it  was  designed  alone 
for  the  protection  of  foreign  and  do- 
mestic trademarks. 

State  V.  Bishop,  supra,  is  followed  in 
State  V.  St.  Clair  (1909)  137  Mo.  App. 
188,  117  S.  W.  648. 

See  also  in  this  connection,  Cigar 
Makers'  Protective  Union  v.  Lindner 
(1895)  2  Ohio  N.  P.  114,  3  Ohio  S. 
&  C.   P.  Dec.   244,  in   §   2789,  note  4. 

S  Tracy  v.  Bcmker  (1898)  170  Mass. 
266,  39  L.R.A.  508,  49  N.  E.  308. 
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of  advertisement  shall  be  attached,  were  manufactured  by  such  per- 
son, or  by  a  member  or  members  of  such  association  or  union, 
damages  may  be  recovered  for  the  use  by  another  of  any  counterfeit  or 
imitation  thereof.* 

A  statute  which  provides  that  whoever  knowingly  sells,  or  keeps 
with  intent  that  the  same  shall  be  sold  or  disposed  of,  "any  goods, 
wares,  merchandise,  or  other  product  of  labor  to  which"  any  counter- 
feit trademark,  label,  or  other  device  adopted  or  used  by  any 
person  or  any  association  or  union  of  workingmen  is  attached  or 
afiixed,  covers  trademarks  and  labels  on  bottles.' 

Under  statutes  of  this  sort,  the  use  of  real  labels  in  a  fraudulent 
way  is  as  unlawful  as  the  use  of  counterfeit  labels.* 

It  is  immaterial  that  the  article  to  which  the  counterfeit  label  is  at- 
tached is  what  it  purports  to  be ;'  or  that  a  colorable  imitation  of  a 
duly  registered  label  is  associated  with  distinguishing  marks  or 
names.  ^'' 

Where  the  statute  expressly  limits  the  right  of  registration  of  any 
trademark,  label,  etc.,  to  citizens  of  the  state,  and  further  expressly 
requires  that  the  persons  or  classes  of  persons  who  may  register  a 
trademark,  label,  etc.,  shall  be  entitled  to  its  exclusive  use,  it  af- 
fords no  protection  to  a  label  the  right  to  use  which  is  shared  by 
members  of  the  union  outside  the  state.^^ 

There  is  no  violation  of  a  statute  providing  that  any  person  who 
shall  vend  or  keep  for  sale  any  goods,  merchandise,  etc.,  upon  which, 
or  in  connection  with  which,  any  forged  imitation  or  counterfeit 
label  or  trademark  shall  be  placed,  and  intended  to  represent  the 
said  goods,  merchandise,  etc.,  as  the  genuine  goods,  merchandise,  etc., 
of  any  other  person  or  persons,  association  or  union  of  workingmen, 
knowing  the  same  to  be  imitation  or  counterfeit,  shall  be  deemed 
guilty  of  a  misdemeanor,  unless  it  is  shown  that  the  goods  so  labeled 

S^Lamlor  v.  Merritt   (1906)   78  Conn,  not, — in  other  words,  that  the  purchaser 

630,  63  Atl.  639.  is  protected  by  the  act  against  one  who 

"!  VincendeoM   v.   People    (1906)    219  counterfeits    a    union    label    and    thus 

111.  474,  76  N.  E.  675.  probably  secures  the  sale  of  an  article 

s  Tracy  v.  Banker   (1898)    170  Mass.  which  he  could  not  have  sold  if  it  had 

266,   39  L.R.A.   508,   49   N.   E.   308.  been   known  to  the  purchaser  that  he 

9  Butler  V.  State  ( 1906 )   127  Ga.  700,  was   not   authorized   to   use   the  union 

56  S.  E.  1000,  holding  that  the  purpose  label. 

of  the  Georgia  statute    (Acts   1893,  p.  'i^  Myrwp  v.  Friedman  (1908)  58  Misc. 

134)   for  the  protection  of  union  labels,  323,    110    N.    Y.    Supp.    1106,    affirmed 

trademarks,  and  form  of  advertisement,  without   opinion    in    (1908)     128    App. 

is  to  protect  the  label  of  the  working-  Div.  888,   112  N.  T.  Supp.   1138. 

men's  union,  without  reference  to  the  ^'i- State  \.  Hagen  (1892)   6  Ind.  App. 

question  whether  the  article  upon  which  167,  33  N.  E.  223. 
it  appears  is  what  it  purports  to  be  or 
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were  not  manufactured  or  prepared  by  a  union  workman,  even 
though  the  defendant  knew  the  label  to  be  a  counterfeit  or  imitation." 

A  statutory  provision  prohibiting  an  assignment  of  the  right  in 
such  a  label  has  been  held  not  to  preclude  the  union  or  association 
from  conferring  a  license  upon  some  of  its  members  or  local  branches 
to  use  the  label  in  a  specified  locality." 

The  illegality  of  some  incident  or  particular  of  the  purposes  of  a 
trade  union  will  not  deprive  the  union  of  the  protection  of  the  law 
for  what  would  otherwise  be  its  rights  in  respect  to  the  use  of  a 
union  label.** 

The  fradulent  use  of  a  trade-union  label  before  the  passage  of  a 
statute  giving  such  an  unincorporated  union  a  remedy  for  such  use 
of  its  label  does  not  give  the  wrongdoer  any  exemption  from  the 
statute." 

2787.  — compliance  of  label  with  statutory  requirements, —  It  has 
been  held  that  a  label  bearing  the  device  of  two  clasped  hands,  a 
globe  decorated  with  American  flags,  surmounted  by  the  words 
"union  made,"  the  whole  being  encircled  by  the  words  "The  United 
Hatters  of  N^orth  America,"  does  not  answer  the  requirements  of  a 
statute  providing  for  the  protection  of  any  label,  trademark,  or  form 
of  advertisement  announcing  that  goods  to  which  such  label,  trade- 
mark, or  form  of  advertisement  shall  be  attached,  were  manufactured 
by  a  person  or  by  a  member  or  members  of  the  association  or  union 
which  shall  have  adopted  it; '  and  that  the  defect  is  not  one  which 
can  be  remedied  by  proof  that  the  label  was  used  with  the  intention 
of  expressing,  and  was  understood  by  the  public  as  expressing,  the  fact 
that  the  goods  to  which  it  was  attached  were  manufactured  by  the 
members  of  the  association.  * 

2788.  — adoption  and  registration  of  label. — Where  a  statute  pro- 
vides that  a  union  or  association  of  employees  may  adopt  a  device  in 
the  form  of  a  label  for  the  purpose  of  designating  the  products  of 
the  labor  of  the  members  thereof,  an  organization  composed  of  local 

instate  y.  Berlmsheimer    (1895)    62  630,  63  Atl.  639.    The  court  said:     "In- 

Mo.  App.  168.  stead    of   announcing   that   the   hat   to 

13  Lynch  v.   John  Single  Paper  Co.  which  it  may  be  affixed  has  been  manu- 

(1906)    115  App.  Div.  911,   101  N.  Y.  factured  by  a  member   or   members  of 

Supp.  824.  the   United    Hatters'    Union    of   North 

liTraoy  v.  Banker  (1898)   170  Mass.  America,  if  it  announces  anything  as  to 

266,  39  L.R.A.  508,  49  N.  E.  308.  its  origin   it   is  that  it  was  manufac- 

IB  Tracy  v.  Banker  ( 1898 )   170  Mass.  tured  by  the  association  itself." 

266,  39  L.R.A.  508,   49  N.  E.   308.  H  Lawlor  v.  Merritt  (1906)    79  Conn. 

ILawlor  v.  Merritt  (1906)   78  Conn.  399,  65  Atl.  295. 
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councils  may  adopt  a  label  for  the  members  of  its  subordinate  or- 
ganizations.* 

Where  there  is  nothing  in  the  law  requiring  the  registration  or  the 
verification  of  the  application  therefor  to  be  made  by  any  particular 
person,  it  is  sufficient  if  it  is  apparent  upon  the  face  of  the  applica- 
tion that  it  is  made  in  the  interest  and  for  the  use  of  some  person  or 
association  therein  designated ;  and  an  application  made  by  the  presi- 
dent of  the  International  Typographical  Union  of  North  America 
for  registration  of  a  label  for  the  union  of  the  "Allied  Printing 
Trades  Council"  sufficiently  complies  with  the  terms  of  the  statute.^ 

It  has  been  held  that  an  application  for  registration  of  a  union  label 
which  states:  "The  label,  mark,  brand,  stamp,  device,  design,  or 
form  of  advertisement  sought  to  be  registered,  consists  of  an  imprint 
containing  the  words  'Typographical  Union  Label,'  or  containing  the 
words  'Allied  Printing  Trades  Council,'  together  with  the  name  of 
city  or  town  in  which  is  located  the  local  union  or  subordinate  body 
using  said  label.  A  facsimile  of  said  label,  mark,  brand,  stamp,  de- 
vice, design,  or  form  of  advertisement  is  as  follows :  For  Typograph- 
ical Union  Label  (Facsimile  attached)  ;  For  Allied  Printing  Trades 
Council  Label  (Facsimile  attached)," — is  not  insufficient  as  show- 
ing an  application  for  the  registration  of  two  different  labels  in  the 
alternative;  but  that  it  shows  an  intention  to  register  both  labels.^ 

As  to  sufficiency  of  allegations  of  registration  in  indictments  for 
using  an  infringing  label,  see  §  2790,  note  13.  As  to  sufficiency  of 
evidence  of  due  compliance  with  statutory  provisions  as  to  registra- 
tion, see  cases  in  §  2789,  note  12. 

2789.  —suits  for  infringement.— A  statute  for  the  protection  of 
union  labels,  so  far  as  the  equitable  remedy  is  concerned,  should  be 
fairly  and  liberally  construed,  so  that  the  wrongs  which  the  legis- 
lature intends  to  redress  may  be  reached.* 

A  statute  which  provides  that  every  association  or  union  adopting 
a  label  may  proceed  by  suit  in  the  courts  of  the  state  to  enjoin  the 
manufacture,  use,  display,  or  sale  of  any  counterfeit  thereof,  em- 
powers the  association  to  proceed  by  suit,  making  it  for  this  purpose 
a  quasi  corporation,  and  therefore  does  not  of  itself  entitle  a  single 
member  to  maintain  the  action.* 

1  Lynoh    v.    John    Single  Paper    Co.        1  Lynch    v.    John    Single    Paper    Co. 

(1906)    115  App.  Div.  911,  101  N.  Y.     (1906)    115  App.   Div.  911,   101  N.  Y. 

Supp.   824.  Supp.  824. 

i  State    V.    Montgomery  (1910)     57        <i  Sohmalz  y.  Wooley  (1898)   57  N.  J. 

Wash.  192,  106  Pac.  771.  Eq.  303,  43  L.R.A.  86,  73  Am.  St.  Rep. 

estate    V.    Montgomery  (1910)     57    637,  41  Atl.  939   (ohiter). 
Wash.  192,  106  Pac.  771. 
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A  general  labor  organization,  and  its  subordinate  council  upon 
which  it  has  conferred  the  exclusive  right  to  use  its  label  in  a  cer- 
tain territory,  are  properly  joined  as  parties  plaintiff  in  an  action  for 
wrongful  use  of  the  label.' 

A  labor  union  protected  by  statute  in  the  use  of  a  label  adopted  by 
it  to  designate  the  product  of  its  members  may  enjoin  its  unauthor- 
ized use,  although  the  union  does  not  itself  manufacture  or  deal  in  the 
article  to  which  the  label  is  attached.* 

An  injunction  may  be  granted  against  the  use  of  an  imitation  of  a 
union  label,  though  there  is  no  reason  to  believe  that  the  defendant 
sought  to  imitate  the  label,  and  it  is  accompanied  by  distinguishing 
marks  or  names ;  *  or  even  though  but  one  violation  of  the  right  of 
a  union  to  their  label  is  shown ;  ®  or  though  defendant  acted  in  good 
faith  and  as  soon  as  notified  that  the  label  was  counterfeit  stopped 
the  sale  of  the  goods.' 

One  not  entitled  to  use  a  union  label,  who  contracts  to  do  a  job 
of  printing,  is  not  subject  to  a  penalty  for  use  of  the  label  on  the 
work  if  it  is  placed  there  by  a  subcontractor  who  has  a  right  to  use 
it,  and  to  whom  the  job  was  sublet  in  good  faith  with  nothing  in 
the  contract  to  prevent  it.* 

The  seller  of  goods  to  which  a  counterfeit  union  label  is  attached 
is  liable  to  the  statutory  penalty  under  a  statute  making  it  an  of- 
fense for  any  person  to  manufacture,  use,  display,  or  keep  for  sale, 
any  counterfeit  or  colorable  imitation  of  any  such  label,  though  it  was 
affixed  by  his  vendor.' 

Although  the  statute  authorizes  the  court  to  require  the  defendant 
to  pay  to  the  person  or  association  bringing  the  action  the  profits  de- 
rived from  the  wrongful  use  of  the  forged  label,  no  allowance  may  be 

8  Lynch   v.    John   Single   Paper    Co.  against  selling  a  brand  of  cigars  on  the 

(1906)    115  App.  Div.  911,  101  N.  Y.  boxes  of  which  was  a  counterfeit  union 

Supp.   824.  label,  notwithstanding  that  as  soon  as 

4  Cigar  Makers'  Protective  Union  v.  the  defendant  was  notified  that  the  label 

Lindner    (1895)    2   Ohio  N.   P.   114,   3  was  counterfeit  it  stopped  the  sale  of 

Ohio  S.  &  C.  P.  Dec.  244,  and  see  also  the  cigars  and  attempted  to  recover  by 

decisions  in  §  2786,  notes  4  and  5.  exchange   all   it  had   theretofore   sold; 

6  Myrup  y.  Friedman  (1908)  58  Misc.  where  the  testimony  also  showed  that, 

323,    110   N.    Y.    Supp.    1106,    affirmed  after  being  notified,  it  filled  two  orders 

without   opinion    in    (1908)    128    App.  theretofore  taken,  although  the  filling  of 

Div.  888,  112  N.  Y.  Supp.  1138.  such  orders  was  due  to  forgetfulness  to 

8  United  Garment  Workers  v.  Dwvis  notify  the  shipping  clerk. 
(1909)    —  N.  J.  Bq.  — ,   74  Atl.   306.        » People  v.  Dantuma  (1911)   252  111. 

iBeebe  v.  Tolerton  <§  8.  Go.    (1902)  561,    39   L.E.A.(]Sr.S.)    1190,   96   N.   E. 

117   Iowa,   593,   91   N.   W.   905,   where  1087,  Ann.  Gas.  1912  D,  370. 
it  was   held   that   there  was   no  error        9  Bulena  v.  'Newman  (1894)  10  Misc. 

in    granting    a    permanent    injunction  460,  31  N.  Y.  Supp.  449. 
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made  in  the  absence  of  proof  as  to  the  amount  of  such  profits;  "  and 

moreover,  plaintiff  must  show  that  defendant  acted  in  bad  faith." 

For  decisions  as  to  the  admissibility  and  sufficiency  of  evidence  in 

actions  or  prosecutions  for  infringement  of  a  union  label,  see  foot- 


note. 


12 


2790.  — oriminal  prosecutions. — The  statutes  are  not  uniform  in 
making  guilty  knowledge  on  the  part  of  the  seller  of  goods  bearing 
a  counterfeit  union  label  an  ingredient  of  the  offense  thereby  cre- 
ated. Where  the  statute  makes  it  an  offense  to  use  any  counterfeit 
or  imitation  of  a  union  label,*  or  to  vend  or  keep  for  sale  any  goods 
bearing  a  counterfeit  or  imitation  label,*  knowing  the  same  to  be 
imitation  or  counterfeit,  it  is  necessary  to  prove  that  at  the  time  of 
the  act  charged  the  defendant  knew  the  label  to  be  a  counterfeit. 
Knowledge  that  such  a  label  was  known  at  the  time  of  the  sale  to 
be  counterfeit  is  not  established  by  the  evidence  of  two  persons, 
strangers  to  the  defendant,  that  at  the  time  of  purchasing  cigars  they 
informed  defendant  that  the  label  was  a  counterfeit,  where  neither 
of  them  pointed  out  any  mark  indicating  the  label  to  be  counterfeit, 
or  disclosed  any  means  they  possessed  enabling  them  to  know  it  was 


lOBeeie  v.  Tolerton  &  8.  Co.  (1902) 
117  Iowa,  593,  91  N.  W.  905. 

llBeebe  v.  Tolerton  &  S.  Co.  (1902) 
117  Iowa,  593,  91  N.  W.  905. 

12  The  testimony  of  a  purchaser  that 
he  purchased  a  quantity  of  cigars  of 
certain  brands  as  union  made,  and  that 
the  cigars  were  delivered  by  the  con- 
cern for  which  the  defendant  acted  as 
agent;  that  he  could  not  say  that  the 
defendant  ever  displayed  the  union  label 
to  him,  or  that  the  defendant  ever  de- 
livered a  package  with  the  union  label 
on,  is  not  sufficient  to  sustain  a  judg- 
ment in  an  action  for  penalty  under  a 
statute  imposing  a  penalty  on  anyone 
who  shall  use,  sell,  and  expose  for  sale 
any  counterfeit  or  colorable  imitation 
of  any  label  adopted  by  a  labor  organi- 
zation. Higgms  v.  Dakin  (1895)  86 
Hun,  461,  33  N.  Y.  Supp.  890. 

Where  a  statute  providing  for  the 
registration  of  union  labels  itself  pro- 
vides that  the  secretary  of  the  common- 
wealth shall  deliver  to  the  union  a 
certificate  of  registration,  and  that  such 
certificate  shall  be  prima  facie  evidence 
of  the  adoption  of  the  label  and  of  the 
right  to  adopt  it,  the  certificate  is  suffi- 
cient evidence  of  registration;  and  it  is 
therefore   not   necessary    to   prove   the 


registration  as  a  record.  Com.  v.  Nor- 
ton (1900)  16  Pa.  Super.  Ct.  423. 

Where  a  statute  providing  for  the 
registration  of  union  labels  provides 
that  the  Secretary  of  State  shall  make 
duly  attested  certificates  of  recording 
at  the  instance  of  persons  interested, 
and  that  such  certificate  shall  in  all 
suits  and  prosecutions  be  sufficient  proof 
of  the  adoption  of  such  label,  and  the 
act  does  not  provide  any  form  for  the 
certificate,  a  certified  copy  of  the  ap- 
plication with  a  copy  of  the  label  em- 
bodied therein,  showing  the  filfng  and 
recording  thereof,  is  an  appropriate 
manner  of  certifying  such  record  to  be 
used  in  evidence  as  the  law  provides. 
The  fact  that  the  Secretary  received  and 
filed  the  application  is  sufficient  prima 
facie  proof  that  all  necessary  acts,  in- 
cluding the  filing  of  the  necessary  copies 
of  the  label,  were  performed,  entitling 
the  label  to  registration.  State  v.  Mont- 
gomery (1910)  57  Wash.  192,  106  Pac. 
771. 

^Vogt  V.  People  (1905)  59  111.  App. 
684. 

i  States.  Bishop  (1895)  128  Mo.  373, 
29  L.R.A.  200,  49  Am.  St.  Rep.  569,  31 
S.  W.  9. 
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such,  and  the  cigars  had  been  purchased  by  the  defendant  already 
labeled  from  a  house  handling  union-made  cigars;  although,  after 
notifying  him,  they  came  back  and  bought  cigars  out  of  the  same  box 
from  the  defendant's  agent.' 

But  where  the  statute  in  no  way  limits  liability  to  "wilfully  and 
knowingly  selling,"  the  knowledge  of  the  seller  that  the  label  is 
counterfeit  need  not  be  shown ;  *  and  it  is  no  defense  that  the  de- 
fendant believed  the  label  to  be  genuine.^ 

Where  the  only  method  provided  by  a  statute  making  it  unlawful 
to  counterfeit  or  imitate  any  trademark,  label,  or  other  device  of  like 
character,  adopted  or  used  by  any  person,  or  any  association  or  union 
of  workingmen,  for  establishing  the  fact  that  such  label  or  other 
mark  or  device  has  been  adopted  or  used,  is  by  the  certificate  of  the 
Secretary  of  State,  a  prosecution  cannot  be  successfully  maintained 
thereunder  except  for  acts  done  after  the  copy  of  the  label  or  other 
mark  or  device,  with  the  accompanying  affidavit,  has  been  filed  with 
the  Secretary  of  State  for  record.* 

It  has  been  held  that  before  a  criminal  action  can  be  maintained 
under  a  statute  which  provides  that  any  association  entitled  to  the 
exclusive  use  of  any  lawful  trademark,  label,  brand,  stamp  or 
wrapper  may  obtain  protection  therefor  by  causing  to  be  filed  with 
the  Secretary  of  State  a  statement  of  certain  facts  and  by  paying 
a  fee,  it  must  appear  in  the  indictment  that  the  label  was  such  a 
one  as  was  entitled  to  registration;  and  that  the  admission  of  it  to 
registration  by  the  Secretary  of  State  upon  a  mere  ex  parte  showing 
does  not  conclusively  determine  that  question.' 

Where  the  title  to  the  goods  bearing  counterfeit  union  labels  does 
not  pass  until  delivery,  the  seller  may  be  convicted  in  the  county 
where  the  purchaser  resides  of  violating  the  act  for  the  protection  of 
union  labels.' 

In  a  prosecution  under  a  statute  making  it  a  misdemeanor  to 
counterfeit  a  registered  label,  it  is  not  necessary  to  prove  actual  notice 
of  the  fact  that  the  label  was  registered.' 

An  allegation  of  infringement  of  a  label  of  a  local  trades  council 

9To<rt  V.  People  (1905)   59  111.  App.  « Tincendeau  v.    People    (1906)    219 

684.  Ill-  474,  76  N.  E.  675. 

i  Cigar  Makers'  International   Union  t  State  v.  Hagen   (1892)   6  Ind.  App. 

V.    Goldberg    (1905)    70   N.   J.   L.   488,  167,  33  N.  E.  223. 

57  Atl    141,  reversed  on  other  grounds  8  Com.  v.  Meads  (1905)  29  Pa.  Super. 

in    (1905)    72  N.  J.  L.  214,  70  L.R.A.  Ct.  321. 

156,  111  Am.  St.  Rep.  662,  61  Atl.  457.  9  Com.  v.  Norton  (1900)  16  Pa.  Super. 

B  Bulena  v.  Newman  (1894)   10  Misc.  Ct.  423. 
460,  31  N.  Y.  Supp.  449. 
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is  not  supported  by  proof  of  infringement  of  a  label  of  an  inter- 
national union.^" 

There  is  no  variance  between  a  recorded  trademark  having  a  space 
marked  at  the  end  of  the  label,  in  brackets,  "for  autograph  signa- 
ture of  president,"  and  a  label  introduced  in  evidence  signed  by 
the  president  of  the  union." 

A  counterfeiter  of  a  registered  label  cannot  demand  acquittal  on 
the  ground  that  the  label  contains  matter  not  proper  to  be  registered. 

Decisions  as  to  the  validity  of  indictments  or  informations  for  the 
violation  of  statutes  for  the  protection  of  union  labels  may  be  found 
in  the  subjoined  footnote.^' 

For  decisions  as  to  the  admissibility  and  sufficiency  of  evidence, 
see  §  2789,  note  12. 


'^0  People  V.  Dantuma  (1911)  252  111. 
561,  39  L.R.A.{N.S.)  1190,  86  N.  E. 
1087,  Ann.  Cas.  1912  D,  370. 

u  State  V.  Niesmcm  (1903)  101  Mo. 
App.  507,  74  S.  W.  638. 

12  Com.  V.  Norton  (1900)  16  Pa. 
Super.  Ct.  423. 

IS  The  complaint  in  a  criminal  pro- 
ceeding for  infringement  of  a  union  la- 
bel is  sufficient  where  the  charging  part 
is  in  almost  the  exact  words  of  the 
statute,  and  the  label  is  described,  or 
rather  identified,  as  being  the  label,  of 
the  Allied  Printing  Trades  Council, 
adopted,  used,  and  filed  as  provided  by 
law.  State  v.  Montgomery  (1910)  57 
Wash.    192,    106   Pae.    771. 

An  indictment  for  counterfeiting  a 
union  label  which  charges  the  offense 
substantially  in  the  language  of  the 
statute,  describes  the  instrument  which 
was  counterfeited  by  the  name  and  de- 
scription by  which  it  was  known,  and 
sets  forth  the  fact, of  its  registration,  is 
not  bad  on  its  face;  and  the  objection 
that  it  does  not  sufiiciently  describe  the 
label  cannot  be  taken  on  appeal,  where 
no  bill  of  particulars  was  demanded. 
Com.  V.  Norton  (1900)  16  Pa.  Super. 
Ct.  423. 

Where  the  statute  is  intended  only  to 
protect  the  labels,  trademarks,  etc.,  of 
labor  associations  and  unions,  an  indict- 
ment for  violation  thereof  must  state 
that  the  person  whose  label  is  alleged 
to  have  been  counterfeited  is  an  asso- 
ciation or  union  of  workingmen.  Corner 
V.  State  (1897)  103  Ga.  69,  29  S.  E. 
501. 

An  indictment  averring  the  label  al- 
leged to  have  been  counterfeited  to  have 


been  duly  filed  for  record  "as  provided 
by  law"  is  sufficient,  although  it  fails 
specifically  to  aver  the  filing  of  the 
required  affidavit  specifying  the  name 
or  names  of  the  person,  association,  or 
union  on  whose  behalf  such  label  is 
filed,  the  class  of  merchandise,  and  a 
particular  description  of  the  goods  to 
which  it  has  been,  or  is  intended  to  be, 
appropriated.  Vincendeau  v.  People 
(1906)    219  111.  474,  76  N.  E.  675. 

Exclusive  ownership  of  a  label  need 
not  be  alleged  in  an  information  under 
a  statute  making  it  a  misdemeanor  to 
vend  or  keep  for  sale  goods  upon  which 
any  forged,  imitation,  or  counterfeit 
label  shall  be  placed  to  represent  the 
goods  as  those  of  some  other  person, 
association,  or  union  of  workmen.  State 
V.  Bishop  (1895)  128  Mo.  373,  29  L.R.A. 
200,  49  Am.  St.  Rep.  569,  31  S.  W.  9. 

An  indictment  for  counterfeiting  a 
label,  in  violation  of  a  statute  protect- 
ing union  labels,  is  not  defective  be- 
cause the  label  itself  is  pasted  therein 
as  the  means  of  informing  the  defendant 
of  the  instrument  an  imitation  or  coun- 
terfeit of  which  he  is  charged  with 
using.  State  v.  Niesman  (1903)  101 
Mo.  App.  507,  74  S.  W.  638. 

The  New  York  statute  providing  that 
"a  person  who  (1)  shall  in  any  way 
use  or  display  the  label,  brand,  mark, 
name,  or  other  character  adopted  by  any 
such  union  or  association,  as  provided 
in  the  preceding  section,  without  the 
consent  or  authority  of  such  union  or 
association;  or  (2)  shall  counterfeit 
or  imitate  any  such  label,  brand,  mark, 
name,  or  other  character,  or  knowingly 
sells  or  disposes  of  or  keeps  or  has  in 
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2791.  Abaadomnent  of  registered  label. — Abandonment  of  a  label  is 
not  shown  by  evidence  of  tbe  filing,  in  the  office  of  the  Secretary  of 
State,  of  another  label  identical  in  color,  form,  size,  general  ap- 
pearance, display  of  conspicuous  words,  and  in  every  substantial 
matter  recited  in  it,  and  expressly  stated  to  be  a  mere  amendment 
of  the  one  already  filed;  all  that  was  of  value  in  the  former  label 
being  retained,  although  the  label  first  filed  has  ceased  to  be  used.^ 

2792.  Eight  to  protection  as  affected  by  wording  of  label. — A  label 
formerly  in  use  by  the  Cigar  Makers'  International  TJnion  of  Ameri- 
ca, stating,  "This  certifies  that  the  cigars  contained  in  this  box  have 
been  made  by  a  first-class  workman,  a  member  of  the  Cigar  Makers' 
International  Union  of  America,  an  organization  opposed  to  in- 
ferior, rat-shop,  coolie,  prison,  or  filthy  tenement-house  workmanship. 
Therefore  we  recommend  these  cigars  to  all  smokers  throughout  the 
world," — ^has  given  rise  to  the  question  whether  the  wording  amounts 
to  an  unjustifiable  attack  upon  nonunion-made  cigars  so  as  to  dis- 
entitle it  to  the  protection  of  a  court  of  equity.  While  the  view  that 
it  is  not  entitled  to  protection  has  been  taken  in  one  case,^  other 

his  possession  with  intent  to  sell  or  dis-  membership  of  the  union.     Legitimate 

pose  of  any  goods,  wares,  merchandise,  competition    rests    on    superiority    of 

or  other  products  of  labor  upon  which  workmanship  and  business  methods,  not 

any  such  counterfeit  or  imitation  is  at-  in  the  use  of  vulgar  epithets  and  per- 

tached,  affixed,  printed,  stamped,  or  im-  sonal   denunciation.     When   the   Cigar 

pressed     ...     is  guilty  of  a  misde-  Makers'  International  Union  of  Ameri- 

meanor,"  creates  three  distinct  offenses;  ca  stigmatizes  those  who  do  not  belong 

and  therefore  a  complaint  or  affidavit  to  it,  and  seeks  to  induce  the  public  to 

charging  one   of  the   offenses   will   not  discriminate    against    them    and    their 

support  an  information  of  the  district  work  by  covering  them  with  o^probri- 

attorney   charging  another.     People  v.  ous  epithets,  it  is  not  engaged  in  'pro- 

Streep  (1910)  126  N.  Y.  Supp.  172.  moting  the  mental,  moral,  and  physical 

^  Perkins  V.  Beert  (1896)  5  App.  Div.  welfare  of  its  members,'  but  in  trying 

335,   39   N.   Y.   Supp.  223,  affirmed   in  to  hurt  and  destroy  those  who  do  not 

(1899)    158  N.  Y.  306,  43  L.E.A.  858,  choose  to  become  members.     While  the 

70  Am.  St.  Eep.  483,  53  N.  E.  18.  courts  would  aid  the  former  purpose  in 

I  MoVey  v.  Brendel  (1891)  144  Pa.  all  ways  within  their  power,  they  can- 
235,  13  L.E.A.  377,  27  Am.  St.  Eep.  not  help  the  latter.  We  cannot  justify 
625,  22  Atl.  912.  On  this  point  it  the  defendant's  conduct.  There  is  no 
was  said:  "The  real  question  now  be-  rule  of  morals  or  of  business  upon 
fore  us  is  whether  the  international  which  he  can  defend  himself  in  the 
organization  of  workmen  shall  have  the  preparation  and  use  of  spurious  labels. 
help  of  a  court  of  equity  in  making  war  But  it  is  not  every  wrong  action  that 
upon  all  cigar  makers  who  do  not  be-  a  chancellor  will  enjoin,  because  the 
long  to  it,  and  in  driving  their  work  purpose  of  an  injunction  is  to  protect 
out  of  the  market,  by  representing  it  as  the  plaintiff  in  the  exercise  and  en  joy- 
coming  from  inferior  rat  shops,  from  ment  of  a  clear  legal  right,  for  an  in- 
coolies,  prisoners,  or  filthy  tenement  fringement  of  which  the  law  does  not 
houses!  A  'first-class  workman'  is  one  afford  an  adequate  remedy.  If,  there- 
who  does  first-class  work,  whether  his  fore,  the  right  of  the  plaintiff  is  doubt- 
name  is  on  the  rolls  of  any  given  society  ful,  equity  will  withhold  its  aid.  The 
or  not.  Filthiness  and  criminality  of  plaintiffs  in  this  case  have  no  trade- 
character    depend    on   conduct,    not   on  mark  to  protect  and  no  right  to  a  de- 
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courts  have  held  that  it  is  not  to  be  construed  as  an  attack  upon  the 
goods  of  nonunion  manuf  acturers.'^ 


cree  resting  on  the  law  relating  to  the 
trademarks.  What  they  have  is  a  label 
which  recommends  the  purchase  of  ci- 
gars made  by  union  men,  and  warns 
against  the  purchase  of  all  others  as 
inferior  and  unwholesome  because  made 
in  rat  shops,  or  prisons,  or  by  coolies, 
or  tenants  of  filthy  tenement  houses. 
Their  right  to  use  such  a  label  may 
well  be  doubted,  whether  the  question  be 
treated  as  one  of  morals  or  of  law. 
But  the  plaintiffs  come  into  a  court 
of  equity  and  seek  to  enlist  the  con- 
science of  a  chancellor  in  their  behalf. 
They  must  come  with  clean  hands,  with 
a  conscionable  regard  for  the  rights  of 
others,  ready  to  do  equity  on  their  part, 
and  seeking  only  equity  at  the  hands  of 
the  court.  They  do  not  come  in  this 
case  with  the  avowed  purpose  to  do 
harm  to  nonunion  men,  to  prevent  the 
sale  of  their  work,  to  cover  them  with 
opprobrium;  and  they  ask  a  court  of 
equity  to  say  that  they  have  a  right 
to  do  it.     We  decline  to  say  so." 

2  In  Coh/n  v.  People  (1894)  149  III. 
486,  23  L.R.A.  821,  41  Am.  St.  Rep. 
304,  37  N.  E.  60,  this  label  was  held  to 
be  neither  immoral  nor  against  public 
policy,  since  it  attacks  no  other  manu- 
facturer of  cigars,  and  cannot  be  denied 
protection  as  a  trademark  on  that 
ground.  The  court  said:  "It  is  next 
objected  that  the  label,  an  imitation 
and  counterfeit  of  which  is  alleged  to 
have  been  unlawfully  used  by  plaintiff 
in  error,  could  not  have  been  rightfully 
adopted  either  as  a  label,  trademark,  or 
form  of  advertisement.  It  is  said  that 
it  transgresses  the  rules  of  morality 
and  public  policy.  We  are  referred  to 
the  rule  in  respect  of  trademarks  that, 
'to  be  a  lawful  trademark,  the  emblem 
must  avoid  transgressing  the  rules  of 
morality  and  public  policy'  (Browne, 
Trademarks,  §  602),  and  also  to  the 
case  of  McYey  v.  Brendel  (1891)  144 
Pa.  235,  13  L.R.A.  377,  27  Am.  St.  Rep. 
625,  22  Atl.  912,  decided  by  the  supreme 
court  of  Pennsylvania,  which  was  a 
proceeding  in  equity  to  restrain  the 
use  of  imitations  of  the  label  adopted  by 
the  Cigarmakers'  International  Union 
of  America.  It  is  conceded  there  is  no 
statute  in  that  state  protecting  labels 
adopted  by  dealers,  etc.  The  case  is 
cited  mainly  for  the  purpose  of  show- 


ing the  construction  placed  upon  the 
blue  label  by  that  court,  the  case  having 
been  decided  upon  other  grounds.  With 
all  due  deference,  we  are  unable  to  con- 
cur in  the  views  of  the  learned  judge 
who  delivered  the  opinion  of  the  court. 
By  reference  to  the  label,  heretofore  set 
out,  it  will  be  seen  that  it  is  a  certifi- 
cate, signed  by  the  president  of  the 
Cigarmakers'  International  Union  of 
America,  certifying  that  the  cigars  con- 
tained in  the  box  upon  which  it  is 
placed  were  'made  by  a  first-class  work- 
man, a  member  of  the  Cigarmakers'  In- 
ternational Union  of  America,  an  or- 
ganization opposed  to  inferior,  rat-shop, 
coolie,  prison,  or  filthy  tenement-house 
workmanship.'  And  it  concludes: 
'Therefore,  we  recommend  these  cigars 
to  all  smokers  throughout  the  world.' 
The  purpose  as  derived  from  the  label 
itself,  is  to  send  the  cigars  out  to  the 
public,  with  the  assurance  that  they 
are  made  by  a  first-class  workman,  who 
belongs  to  an  order  opposed  to  the  in- 
ferior workmanship  designated.  It  will 
be  observed  that  the  label  attacks  no 
other  manufacturer  of  cigars.  It  says 
simply,  in  effect,  these  cigars  are  not 
the  product  of  inferior,  rat-shop,  coolie, 
prison,  or  filthy  tenement-house  work- 
manship. Can  it  be  said  that  one  may 
not,  without  condemning  or  aspersing 
the  product  of  other  manufacturers, 
commend  the  article  he  has  for  sale?  If 
he  may  do  so  himself,  may  he  not  pro- 
cure the  certificate  of  others  as  to  the 
quality  of  the  article  he  puts  upon  the 
market?  If  one  is  engaged  in  the  man- 
ufacture of  wine,  is  it  an  aspersion 
upon  the  product  of  other  manufactur- 
ers that  a  wine  growers'  association 
certifies  that  his  wine  is  the  pure  juice 
of  the  grape,  free  from  adulteration? 
Certainly  not.  This  label  does  not  say 
or  purport  to  say  that  cigars  made  by 
nonunion  men  are  of  the  inferior  class 
mentioned,  or  that  cigars  made  by  non- 
union men  are  not  free  from  the  im- 
purity or  taint  to  which  they  might  be 
subjected  by  such  workmanship.  It 
does,  in  effect,  say  that  cigars  are  upon 
the  market  which  are  the  product  of 
rat  shops,  filthy  basements,  of  Chinese 
establishments,  of  prisons  and  tenement 
houses,  and  proposes  to  assure  custom- 
ers  that   cigars   sold   under   this   label 
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Nor  is  such  label  disentitled  to  protection  as  containing  a  misrep- 
resentation of  fact  in  stating  that  the  cigars  were  made  by  "a  first- 
class  workman."  * 

As  to  the  right  of  a  counterfeiter  of  a  registered  label  to  ac- 
quittal on  the  ground  that  the  label  contains  improper  matter,  see 
§  2190,  note  12. 

As  to  the  employment  in  a  union  label  of  language  which  cannot 
be  treated  as  the  subject  of  a  trademark,  see  §  2784,  note  10,  ante. 


are  not  the  product  of  such  establish- 
ments. This,  and  nothing  more.  And 
can  it  be  doubted  that  public  policy 
would  be  best  served,  if  all  manufactur- 
ers of  cigars  would  truthfully  make  the 
like  assurance  to  the  public?  We  need 
not  extend  this  discussion.  We  are  of 
opinion  that  the  label  adopted  by  the 
Cigarmakers'  International  Union  of 
America  is  neither  immoral  nor  against 
public  policy,  and  might  lawfully  be 
adopted  by  that  body." 

So,  also,  in  State  v.  Hagen  (1893)  6 
Ind.  App.  167,  33  N.  E.  223,  where  it 
was  contended  that  the  label  was  of 
such  a  character  as  to  be  beyond  the 
protection  of  the  law,  the  court  said: 
"We  do  not  think,  however,  that  the 
langilage  used  is  fairly  susceptible  of 
the  construction  there  put  upon  it, — 
that  it  is  an  open  attack  on  the  prod- 
ucts of  all  other  laborers,  and  a  char- 
acterization of  their  products  as  unfit 
for  use.  We  do  not  believe  that  the 
necessary  inference  is,  by  any  means, 
that  this  union  is  making  'war  upon  all 
cigar  makers  who  do  not  belong  to  it, 
and  driving  their  product  out  of  the 
market  by  representing  it  as  coming 
from  inferior  rat  shops,  from  coolies, 
prisons,  or  filthy  tenement  houses,'  as 
construed  by  that  court." 

Other  manufacturers  of  cigars  are  not 
attacked  by  the  blue  label  of  the  Cigar 
Makers'  International  Union,  declaring 
that  the  cigars  to  which  it  is  affixed 
"are  not  the  product  of  inferior,  rat- 
shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship."  Hetterman  Bros. 
V.  Powers  (1897)  102  Ky.  133,  39  L.R.A. 
211,  80  Am.  St.  Rep.  348,  43  S.  W.  180. 

In  Perkins  v.  Heert  (1896)  5  App. 
Div.  335,  39  N.  Y.  Supp.  223,  affirmed 
in  (1899)  158  N.  Y.  306,  43  L.R.A. 
858,  70  Am.  St.  Rep.  483,  53  N.  E. 
18,  where  it  was  contended  that  such 
matter   was   not   entitled   to   equitable 


protection  as  being  libelous,  it  was 
said:  "They  are  not  a  statement  that 
any  other  particular  manufacturer's 
goods  are  of  the  inferior  quality  or 
origin  suggested  by  these  words  They 
do  not  stigmatize  the  goods  of  any  par- 
ticular manufacturer.  They  merely 
proclaim  that  the  goods  made  by  the 
members  of  the  international  union  are 
not  of  a  particular  character.  It  is  a 
negative  way  of  certifying  to  the  quality 
of  the  cigars  manufactured  by  the  mem- 
bers of  the  plaintiffs'  association.  They 
do  not  affirm  that  any  other  designated 
person's  goods  are  made  in  rat  shops, 
or  by  coolie,  prison,  or  filthy  tenement- 
house  labor.  They  libel  nothing  and 
nobody." 

And  in  Cigar  Makers'  Protective 
Union  v.  Lindner  (1895)  2  Ohio  N.  P. 
114,  3  Ohio  S.  &  C.  P.  Dec.  244,  the 
label  was  held  not  to  be  disentitled 
to  protection  in  equity  as  attacking  the 
goodness  and  fitness  of  all  nonunion- 
made  cigars,  and  branding  all  such  as 
inferior  and  as  in  one  or  other  of  the 
condemned  classes. 

3  Ciga/r  Makers'  Union  v.  Link  (Bait. 
C.  Ct.)  as  reported  in  the  Cigar  Makers' 
Official  Journal  of  November,  1886, 
quoted  in  29  L.R.A.  202,  where  it  was 
said,  in  reply  to  this  contention:  "The 
argument  is  that  these  labels  are  put 
upon  each  box  of  cigars  made  by  a 
union  workman,  without  discrimination, 
and  that  it  is  not  possible,  in  the  nature 
of  things,  that  all  the  members  of  the 
union  are  first-class  workmen.  But  this 
argument  goes  outside  of  the  bill,  and 
it  is  in  the  nature  of  a  'speaking  de- 
murrer.' There  is  nothing  in  the  bill 
from  which  it  may  be  legitimately  in- 
ferred that  the  statement  in  the  label 
was,  in  point  of  fact,  untrue  in  any 
particular,  and  there  is  certainly  no 
presumption  that  the  statement  is  sub- 
stantially untrue  in  general." 
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2793.  Right  of  manufacturer  to  use  of  label  where  denied  by  union.— 

It  has  been  held  that  a  manufacturer  cannot  enjoin  a  labor  union 
from  removing  its  stamp  from  his  shop  on  failure  to  renew  a  con- 
tract for  labor,  although  the  result  of  the  removal  will  be  to  prevent 
a  sale  of  his  product,  and  the  failure  to  renew  the  contract  is  the 
result  of  a  conspiracy  between  the  union  and  his  competitors  to  ruin 
his  business.* 

^  8a/ulsberry  V.  Oooper^  International  Vttion    (1911)    147  Ky.  170,  39  I1.R.A. 
(N.S.)  1203,  143  S.  W.  1018. 


